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INTERSECTION OF HUMAN RIGHTS AND INTERNATIONAL INTERSECTION OF HUMAN RIGHTS AND INTERNATIONAL 
INVESTMENT LAW: SOME BRIEF OBSERVATIONINVESTMENT LAW: SOME BRIEF OBSERVATION

George Khatidze
LL.B. (Hons); LL.M. (Liverpool); Ph.D. (California)
Assistant Professor
Georgian Insti tute of Public Aff airs, School of Law and Politi cs

The world has witnessed development and expansion of two disti nct areas of internati onal law where-
in one deals with protecti on of human rights and the other with protecti on and promoti on of foreign invest-
ment. Protecti on and promoti on of foreign investment lies at very heart of numerous Internati onal Invest-
ment Agreements (IIAs). On the other hand, series of internati onal treati es have been developed in response 
to the mandate set forth in the Charter of United Nati ons.1 The UN is empowered by the UN Charter to 
promote “higher standards of living, full enjoyment, and conditi ons of economic and social progress and de-
velopment”,2 as well as “universal respect for, and observance of, human rights and fundamental freedoms 
for all without disti ncti on as to race, sex, language, or religion”.3

The ulti mate goal of IIAs, as diff erent from the rati onale of human rights, is to promote and protect 
investment fl ows in capital-importi ng states. Notwithstanding those two diff erent areas of internati onal law, 
intersecti on of internati onal investment law and human rights, as evidenced by some recent investment cas-
es where investment tribunals had to engage with human rights issues in investment arbitrati on,4 is obvious; 
furthermore, characterized with growing trends.

Focusing on the foregoing from a wider perspecti ve, the issue of intersecti on of human rights and in-
ternati onal investment law is quite debatable.

Arguably, such intersecti on is refl ected by the “current challenges facing the world today”.5 That in-
tersecti on is obvious in several respects; for example, in procedural matt ers of internati onal investment law, 
wherein some reliance on human rights jurisprudence, as discussed in several cases below, have someti mes 
been made by investors and arbitrators for interpretati ve guidance in determining and applying the substan-
ti ve protecti ons owed to foreign investors under the investment treati es.6

In the Mondev v. United States7 case, the tribunal acknowledged the potenti al relevance of certain rul-
ings of the European Court of Human Rights (ECHR) and seems to have held that human rights cases might help 

1 Luke Eric Peterson, “Human Rights and Bilateral Investment Treati es, Mapping the role of human rights law within inves-
tor-state arbitrati on”, Rights & Democracy, Internati onal Centre for Human Rights and Democrati c Development, 2009, at 21, 
available: htt p://publicati ons.gc.ca/collecti ons/collecti on_2012/dd-rd/E84-36-2009-eng.pdf

2 Arti cle 55 (a) of the Charter of the United Nati ons, available: htt p://www.un.org/en/documents/charter/chapter9.shtml
3 Arti cle 55 (c) of the Charter of the United Nati ons, available: htt p://www.un.org/en/documents/charter/chapter9.shtml
4 Siemens v. Argenti na, ICSID Case No. ARB/02/8, Award (February 6, 2007), available: htt p://italaw.com/documents/Sie-

mens-Argenti na-Award.pdf; also, see: Azurix Corp. v. Argenti ne Republic, ICSID Case No. ARB/01/12, Decision on the Appli-
cati on for Annulment of the Argenti ne Republic (September 1, 2009), available: htt p://icsid.worldbank.org/ICSID/FrontServ-
let?requestType=CasesRH&acti onVal=showDoc&docId=DC1171_En&caseId=C5

5 “Developing Countries and New Directi ons in Internati onal Investment Law”, report on the third annual forum of developing 
country investment negoti ators, 8-11 November, 2009, Quito, Ecuador, available: htt p://www.iisd.org/pdf/2010/dci_2009_
report.pdf

6 Marc Jacob, 2010, “Internati onal Investment Agreements and Human Rights”, INEF Research Paper Series, Human Rights, 
Corporate Responsibility and Sustainable Development, 03/2010, available: htt p://www.humanrights-business.org/fi les/in-
ternati onal_investment_agreements_and_human_rights.pdf

7 Mondev Internati onal Ltd. v. United States of America, ICSID Case No. ARB/(AF)/99/2, Award (October 11, 2002), para: 144, 
available: htt p://italaw.com/documents/Mondev-Final.pdf
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to clarify, by means of analogy, how certain investment treaty provisions might be construed.8 In the aforemen-
ti oned case, a Canadian real estate development company, Mondev Internati onal Ltd., fi led a claim objecti ng 
to its treatment at hands of US courts.9 In ruling on Mondev’s claim that it had not received “treatment in ac-
cordance with internati onal law”, tribunal examined the case law of the European Court of Human Rights with 
respect to Arti cle 6 (1) which provides, inter alia, with a right to a court hearing.10 The tribunal admitt ed that 
these decisions of the ECHR, while emanati ng from a diff erent legal order, might provide some guidance by way 
of analogy.11

In Tecmed v. Mexico12 case, which has been viewed as refl ecti ng “integrati on of public internati onal law 
to internati onal investment law”,13 jurisprudence of the ECHR have been used for assistance in interpreti ng 
Bilateral Investment Treaty (BIT) obligati ons owed to investors in relati on to expropriati on of property.14

The aforementi oned cases represent examples wherein “human rights jurisprudence have been drawn 
up – by arbitrators and some investors – in an eff ort to butt ress or inform certain interpretati ons of protec-
ti ons owed to investors”.15

Azurix v. Argenti na16 case also serves as an example where arbitrators have taken recourse to the juris-
prudence of human rights courts in interpreti ng the expropriati on provisions of investment treati es.17 Tribu-
nal set out that it would turn to the rulings of the ECHR for “useful guidance for the purposes of determining 
whether regulatory acti ons would be expropriatory and give rise to compensati on”.18 

A large number of BIT arbitrati ons have been brought against Argenti na in relati on to disputes in water 
and sanitati on sector, wherein government’s human rights obligati ons to those living within its territory may 
come into the framework of investment arbitrati on in relati on to foreign investments in this sector.19 

In arbitrati on proceedings under the Internati onal Centre for Sett lement of Investment Disputes (IC-
SID), Argenti na has made human rights as major part of its defense.20 Argenti na has argued for relevance 
of human rights law in BIT arbitrati ons, insisti ng that its BIT obligati ons must not be interpreted in isolati on 
from the rest of internati onal law – parti cularly Argenti na argued that the BIT must be construed in a manner 

8 Idem. also, see: Peterson, supra note 1, at 23.
9 Mondev Internati onal Ltd. v. United States of America, ICSID Case No. ARB/(AF)/99/2, Award (October 11, 2002), available: 

htt p://italaw.com/documents/Mondev-Final.pdf; also, see: Peterson, supra note 1.
10 Mondev Internati onal Ltd. v. United States of America, supra note 7., also, see: Peterson, supra note 1., also: Dana Krueger, 

“The Combat Zone: Mondev Internati onal, Ltd. V. United States and the Backlash against NAFTA Chapter 11”, (2003) 21 Boston 
University Internati onal Law Journal 399.

11 Mondev Internati onal Ltd. v. United States of America, supra note 7.
12 Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2, Award (May 29, 2003), 2003, 

available: htt p://italaw.com/documents/Tecnicas_001.pdf
13 Yadira Casti llo, “The Appeal to Human Rights in Arbitrati on and Internati onal Investment Agreements”, Anuario Mexicano 

de Derecho Internati onal, vol. XII, 2012, pp. 47-84, available: htt p://biblio.juridicas.unam.mx/revista/pdf/DerechoInternacio-
nal/12/art/art3.pdf

14  Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, supra note 12, para: 116-122, also, see: Peterson, supra 
note 1.

15   Peterson, supra note 1.
16  Azurix Corp. v. Argenti ne Republic, ICSID Case No. ARB/01/12, Award (July 14, 2006), available: htt p://www.italaw.com/docu-

ments/AzurixAwardJuly2006.pdf
17  UNCTAD, 2009, “Selected Recent Developments in IIA Arbitrati on and Human Rights, IIA Monitor No.2 (2009), Internati onal In-

vestment Agreements”, UNCTAD/WEB/DIEA/IA/2009/7, at 4, available: htt p://unctad.org/en/docs/webdiaeia20097_en.pdf; 
see: Azurix Corp. v. Argenti ne Republic, supra note 16, para: 311-312.

18   Azurix Corp. v. Argenti ne Republic, supra note 16., also, see: UNCTAD, 2009, “Selected Recent Developments in IIA Arbitrati on 
and Human Rights, IIA Monitor No.2 (2009), Internati onal Investment Agreements”, UNCTAD/WEB/DIEA/IA/2009/7, at 5, 
available: htt p://unctad.org/en/docs/webdiaeia20097_en.pdf

19  Peterson, supra note 1, at 26., see: Azurix Corp. v. Argenti ne Republic, ICSID Case No. ARB/01/12; Azurix Corp. v. Argenti ne 
Republic, ICSID Case No. ARB/03/30; SAUR Internati onal v. Argenti ne Republic, ICSID Case No. ARB/04/4; Anglian Water Group 
v. Argenti ne Republic, UNCITRAL arbitrati on fi led in 2003; Impregilo S.p.A. v. Argenti ne Republic, ICSID Case No. ARB/07/17; 
Urbaser S.A. and Consorcio de Aguas Bilbao Biskaia, Bilbao Biskaia Ur Partzuergoa v. Argenti ne Republic, ICSID Case No. 
ARB/07/26.

20  Idem.
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which does not aff ect the fulfi llment of other internati onal obligati ons between the states signatory of that 
BIT.21 In response to the claims related to indirect expropriati on, government has argued that “any measures 
taken were moti vated by obligati ons, binding in internati onal law, to address those breaches by the conces-
sionaire”,22 “which engaged fundamental human rights issues”.23 Argenti na has further submitt ed that “its 
acti ons were legiti mate and proporti onate response – rather than an act of indirect expropriati on contrary to 
the BITs at issue”.24 

That intersecti on, as seen in several cases above, may raise the following questi ons – where and how 
a clear demarcati on line between investment protecti on and protecti on of human rights to be found? Or, is 
it even necessary to have such clear line between those two issues? Does that intersecti on mean that there 
is a need for the IIAs to contain provisions relati ng to human rights? And if those provisions are not currently 
provided in IIAs, could those treati es be regarded as one-sided instruments?

Despite increased number of internati onal investment agreements, such agreements lack precise ref-
erences to human rights. As already menti oned, many investment treati es, parti cularly BITs “. . . refl ect a 
fi ft y-year-old ideology that is not relevant to the current challenges facing the world today. […] the current 
formulati on of BITs does not refl ect the objecti ves of developing states, such as the issue of environment and 
human rights”.25

Focusing on the starti ng point regarding the line of demarcati on between investment protecti on and 
protecti on of human rights, as well as presumpti on about a necessity of having such clear line between those 
two issues, the following observati on could be made. IIAs, from a legal perspecti ve, are internati onal instru-
ments the functi on and purpose of which, inter alia, is concerned with protecti on and promoti on of foreign 
capital into the host states. Countries, hosti ng the foreign investment fl ows, are welcoming Foreign Direct In-
vestment (FDI) in the hope that such investments accelerate their economic growth. In 2011, the developing 
economies att racted nearly half of global FDI.26 However, foreign investment could not be seen in isolati on 
from the society and environment of the host state surrounding such investment. That itself reaffi  rms the 
needs for foreign investments to “follow minimum standards, including labour and human rights, corporate 
social responsibility best practi ces, domesti c laws and a respect for the environment”.27 

Foreign investments have been seen as having “potenti al to act as a catalyst for the enjoyment of an 
individual’s human rights, parti cularly in developing countries”.28 Such potenti al could be butt ressed by the 
noti on and structure of IIAs whereby foreign investments are oft en not explicitly obliged to observe human 
rights.29 Moreover, IIAs lack a precise reference to human rights obligati ons. 

Thus, from a practi cal point of view, it could be admitt ed that there is no need for a separati on between 
investment protecti on and protecti on of human rights. There is an obvious intersecti on between those two 
issues and as a result thereof, the modern investment policymaking should be concerned with more balanced 
rights and obligati ons between states and foreign investors.30 In light of the foregoing, one could argue that 
the IIAs must contain provisions relati ng to human rights. 

21  Peterson, supra note 1, at 28.
22  Idem.
23   Counter-Memorial of Argenti ne Republic in ICSID Case No. ARB/03/19, December 8, 2006, paragraph 794, cited in: Peterson, 

supra note 1, at 28.
24   Rejoinder of the Argenti ne Republic in ICSID Case No. ARB/03/19, August 17, 2007, para: 1003-1005, cited in: Peterson, supra 

note 1, at 28.
25 “Developing Countries and New Directi ons in Internati onal Investment Law”, supra note 5.
26 UNCTAD, 2012, “World Investment Report 2012, Towards a New Generati on of Investment Policies”, United Nati ons Publi-

cati on, Sales No. E.12.II.D.3, ISBN 978-92-1-112843-7, at 84, available: htt p://unctad.org/en/Pages/DIAE/World%20Invest-
ment%20Report/WIR2012_WebFlyer.aspx

27  “Developing Countries and New Directi ons in Internati onal Investment Law”, supra note 5.
28 Jernej Letnar Cernic, “Corporate Responsibility for Human Rights: A Criti cal Analysis of the OECD Guidelines for Multi nati onal 

enterprises”, (2008) 4 (1) Hanse Law Review (HanseLR) 71, at 72.
29 Idem.
30 UNCTAD, 2012, “World Investment Report 2012, Towards a New Generati on of Investment Policies”, supra note 26.
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The need for human rights to be respected by all economic actors has been widely accepted and thus 
it has been a matt er of discussion at the global forum.31 The UN review of investment treati es identi fi ed lack 
of examples of obligati ons imposed on investors or their home states,32 and whilst exploring the issue of gov-
ernance of transnati onal business today, the need for a balance and its scarcity has been demonstrated in 
interim report of the Special Representati ve of the Secretary-General.33

Arguably, as intersecti on of investment law and human rights is apparent, based on business and human 
rights dynamic, internati onal investment instruments have to address the human rights issues. Importance of 
enacti ng provisions relati ng to human rights in IIAs might be seen not only on the need for, as well as an idea 
of, making human rights an integral part of investment policymaking and thus securing an implementati on of 
various aspects of human rights under the investment treati es, but such close relati onship between invest-
ment and human rights provisions in IIAs might support a creati on of level playing fi eld in an enti re sphere 
which itself ensures “a balance between the right of States to regulate and the demand/rights of investor”.34

Whenever some balance, between rights and obligati ons held by the states and foreign investors, is 
created, IIAs might be regarded as more reciprocal instruments rather than one-sided agreements.35

Despite the necessity for a reference to human rights in IIAs, today, no such clear reference could be 
found in various models of the BITs.36 Very minor excepti ons are found in some internati onal instruments. 
Good example of that is Investment Agreement for the COMESA Common Investment Area.37 Another excep-
ti on to the lack of human rights references could be found in preambular paragraph of the draft  2007 Norwe-
gian Model BIT.38 Comparable to the draft  2007 Norwegian Model BIT, slightly diff erent preambular language 
is found in Free Trade Agreement between the EFTA states and Singapore of 2002, chapter IV of which is dedi-
cated to investment.39 In both cases, however, preambular text does not correspond to substanti ve provisions 
of the instrument, thus it does not grant rights to, nor does it amount to any obligati on undertaken by state 

31 Howard Mann, “Internati onal Investment Agreements, Business and Human Rights: Key Issues and Opportuniti es”, IISD Pub-
licati on, February 2008, available: htt p://www.iisd.org/pdf/2008/iia_business_human_rights.pdf; also, see: UNCTAD, 2007, 
“Recent developments in internati onal investment agreements (2006-June 2007), IIA Monitor No.3 (2007), Internati onal In-
vestment Agreements”, UNCTAD/WEB/ITE/IIA/2007/6, available: htt p://unctad.org/en/docs/webiteiia20076_en.pdf

32 UNCTAD, 2001, “Social Responsibility, Series on Issues in Internati onal Investment Agreements”, UNCTAD/ITE/IIT/22, United 
Nati ons Publicati on, Sales No. E.01.II.D.4, ISBN 92-1-112514-6, available: htt p://unctad.org/en/docs/psiteiitd22.en.pdf; also, 
see: Peterson, supra note 1, at 14. 

33 Interim Report of the Special Representati ve of the Secretary-General on the issues of human rights and transnati onal cor-
porati ons and other business enterprises, Commission on Human Rights, E/CN.4/2006/97, 22 February 2006, “Promoti on 
and Protecti on of Human Rights”, para 18, available: htt p://daccess-dds-ny.un.org/doc/UNDOC/GEN/G06/110/27/PDF/
G0611027.pdf?OpenElement; also, see: UN, 2007, “Business and Human Rights: Mapping Internati onal Standards of Respon-
sibility and Accountability for Corporate Acts”, Report of the Special Representati ve of the Secretary-General (SRSG) on the 
issues of human rights and transnati onal corporati ons and other business enterprises, Human Rights Council, A/HRC/4/035, 
9 February 2007, para 2-3, available: htt p://inni.pacinst.org/inni/corporate_social_responsibility/SRSG-report-Human-Rights-
Council-19-Feb-2007.pdf

34 UNCTAD, 2012, “World Investment Forum, Internati onal Investment Agreements, Annual Conference”, Thirteen Session, 
Doha, Qatar, 23 April 2012, available: htt p://unctad.org/meeti ngs/en/SessionalDocuments/td472_en.pdf

35 Luke Peterson, “Investment Protecti on Treati es and Human Rights, in Human Rights, Trade and Investment Matt ers”, Amnesty 
Internati onal, May 2006, at 20, available: htt p://www.amnestyusa.org/sites/default/fi les/pdfs/hrtradeinvestmentmatt ers.pdf

36 For example, no precise reference to human rights are found in the Model BITs of Germany (2005), France (2008), China 
(2003), India (2003); see: Jacob, supra note 6, at 9.

37 see: Arti cle 7 (2) (d), available: htt p://vi.unctad.org/fi les/wksp/iiawksp08/docs/wednesday/Exercise%20Materials/inva-
greecomesa.pdf

38 “Reaffi  rm their [of the treaty parti es] commitments to democracy, the rule of law, human rights and fundamental freedoms 
in accordance with their obligati ons under internati onal law, including the principles set out in the United Nati ons Charter 
and the Universal Declarati on of Human Right”, available: htt p://www.pca-cpa.org/showpage.asp?pag_id=1391; also, see: 
Jacob, supra note 6, at 10. It is worth noti ng that this draft  Model BIT was abandoned following the public input; see: Damon 
Vis-Dunbar, “Norway shelves its draft  model bilateral investment treaty”, investment treaty news, 8 June 2009, available: 
htt p://www.iisd.org/itn/2009/06/08/norway-shelves-its-proposed-model-bilateral-investment-treaty/

39  Preamble of Free Trade Agreement between the EFTA states and Singapore indicates: “REAFFIRMING their [of the agreement 
parti es] commitment to the principles set out in the United Nati ons Charter and the Universal Declarati on of Human Rights”, 
available: htt p://www.eft a.int/media/documents/legal-texts/free-trade-relati ons/singapore/EFTA-Singapore%20Free%20
Trade%20Agreement.pdf 
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party or an investor; such wording is just useful tool for treaty interpretati on.40

Despite such scarcity of human rights provisions in existi ng IIAs and other internati onal instruments 
containing investment related provisions, some models of human rights provisions have been draft ed by the 
Internati onal Insti tute for Sustainable Development (IISD).41

Balanced approach towards and between investment law and human rights enshrined in BITs and oth-
er IIAs as well as in various internati onal instruments containing investment related provisions should be 
favoured even for the purposes of creati ng reliable and predictable investment atmosphere in a host state.42 
Whenever there is a confl ict between investment law provisions and some fundamental human rights, it 
is likely that human rights commitments undertaken by a country prevail over investment commitments.43 
Unlike human rights or other areas of internati onal law, internati onal investment law, which was derived 
mostly from customary internati onal law some of which sti ll exists today in that respect,44 is concerned with 
certain guarantees for foreign investors. Despite the diversity of spheres internati onal law is concerned with, 
diff erent areas of contemporary internati onal law as well as sources thereof may interact each other.45 In this 
regard, we may come up with a point relati ng to overlap of investment and non-investment obligati ons and 
possible involvement of more than one area of internati onal law parti cularly in investment jurisprudence.46

It is well established, that the normati ve superiority of rules of jus cogens is not disputed in interna-
ti onal law jurisprudence and, peremptory norms prevail over all other inconsistent rules of internati onal 
law.47 Moreover, there is an “intrinsic relati onship between peremptory norms and human rights”.48 Some 

40 Jacob, supra note 6, at 10., also, see: Mann, supra note 31., also: Arti cle 31 (2) of Vienna Conventi on on the Law of Treati es, 
1969, available: htt p://untreaty.un.org/ilc/texts/instruments/english/conventi ons/1_1_1969.pdf

41   Arti cle 21 of IISD Model Internati onal Agreement on Investment for Sustainable Development provides the following: “(B) Each 
Party shall ensure that its laws and regulati ons provide for high levels of labour and human rights protecti on appropriate to its 
economic and social situati on, and shall strive to conti nue to improve these laws and regulati ons. […] (E) All Parti es shall ensure 
that their Laws, policies and acti ons are consistent with the internati onal human rights agreements to which they are a Party and, 
at a minimum, as soon as practi cable with the list of human rights obligati ons and agreements to be adopted by the fi rst meeti ng 
of the Parti es”, see: IISD, 2006, “IISD Model Internati onal Agreement on Investment for Sustainable Development, Negoti ator’s 
Handbook”, 2nd editi on, by Howard Mann, Konrad von Moltke, Luke Eric Peterson, Aaron Cosbey, available: htt p://www.iisd.org/
pdf/2005/investment_model_int_handbook.pdf

42 Hirsch has argued that “[t]he development of regulatory rules that apply to overlapping spheres necessitates striking a bal-
ance between the competi ng rules and aims that lie at the heart of diff erent domains of internati onal law”, see: Moshe Hirsch, 
“Interacti ons between Investment and Non-Investment Obligati ons in Internati onal Investment Law”, The Hebrew University 
of Jerusalem, Faculty of Law, Research Paper No. 14-06, November 2006, Submitt ed to the ILA Committ ee on Internati onal 
Law on Foreign Investment, 31 March 2006, Published by the Internati onal Law Forum of the Hebrew University of Jerusalem 
Law Faculty, at 3, available: htt p://papers.ssrn.com/sol3/papers.cfm?abstract_id=947430

43 Aldo Caliari, “UNCTAD’s Investment Policy Framework for Sustainable Development: Potenti al and Issues”, Investment Treaty 
News, Internati onal Insti tute for Sustainable Development, January 14, 2013, available: htt p://www.iisd.org/itn/2013/01/14/
unctads-investment-policy-framework-for-sustainable-development-potenti al-and-issues/; also, see: Aldo Caliari, “Invest-
ment Policy for Sustainable Development, UNCTAD Proposes (September 2012), Rethinking Brett on Woods”, September 10, 
2012, available: htt ps://www.coc.org/rbw/investment-policy-sustainable-development-unctad-proposes-september-2012

44 Christoph Schreuer, “Sources of Internati onal Law: Scope and Applicati on”, Emirates Lecture Series 28, The Emirates Center 
for Strategic Studies and Research, at 11-12, available: htt p://www.univie.ac.at/intlaw/wordpress/pdf/59_sources.pdf

45 Ibid, at 10-11.
46 Hirsch, supra note 42, at 4-5., Hirsch has argued that “the interrelati onship between internati onal investment and non-invest-

ment obligati ons are not necessarily contradictory. Legal rules deriving from these internati onal spheres oft en complement 
and reinforce each other. […] internati onal tribunals may in some cases interpret internati onal investment treati es’ provisions 
in light of non-investment treati es. […] even where investment and non-investment rules are clearly inconsistent, this confl ict 
may lead not only to a normati ve determinati on of which rule trumps the other. Additi onal legal consequences of such in-
compati bility may arise with regard to the appropriate remedies (parti cularly regarding the amount of compensati on) or the 
burden of proof”.

47 Ibid, at 7. also, Arti cle 53 of the Vienna Conventi on on the Law of Treati es, “A treaty is void if, at the ti me of its conclusion, it 
confl icts with a peremptory norms of general internati onal law. For the purposes of the present Conventi on, a peremptory 
norm of general internati onal law is a norm accepted and recognized by the internati onal community of States as a whole as 
a norm from which no derogati on is permitt ed and which can be modifi ed only by a subsequent norm of general internati onal 
law having the same character”. 

48 Andrea Bianchi, “Human Rights and the Magic of Jus Cogens”, (2008) 19 (3) The European Journal of Internati onal Law 491, at 
491, available: htt p://www.ejil.org/pdfs/19/3/1625.pdf



11LAW AND THE WORLD

fundamental human rights are safeguarded by peremptory norms and provisions of the UN Charter.49 While 
investment tribunals have oft en employed various provisions of the Vienna Conventi on on the Law of Treati es 
(VCLT), such tribunals lack the references to Arti cle 30 or 53 of the VCLT relati ng to the primacy of the rules 
of jus cogens or the UN Charter provisions over investment treati es.50 The dearth of balance between invest-
ment and human rights provisions, in turn, may lead to further diffi  culti es in case host states try to justi fy a 
breach of investors’ rights relying on their obligati on to protect internati onal human rights within their juris-
dicti on or if foreign investors try to invoke the superior status of some internati onal human rights.51

In some cases, a breach of BIT provision by a state could really be justi fi ed whenever human rights ob-
ligati ons are invoked by the state and there is a confl ict between such BIT and those human rights which are 
considered as jus cogens; on the other hand, however, state’s measure may fall within a breach of obligati ons 
undertaken towards the foreign investors under the BITs.52

It stems from the foregoing that depending upon which human rights obligati ons are met at the cross-
roads of human rights and foreign investment, either the host states’ measures, infringing foreign investors’ 
rights, are found to be justi fi ed as those are invoked to protect human rights, or such measures are considered 
as a breach of commitments undertaken by a host state towards the foreign investor under the BIT provisions. 
Such picture, in general, makes a lifespan of foreign investment in a host state quite unpredictable. Today’s 
world is much globalized than it was in the second half of the 20th century when the fi rst BIT saw the light. 
Any business and economic acti viti es, parti cularly foreign investment, requires a reliable and predictable 
atmosphere in a host state. Such atmosphere in turn aff ects a development of investment acti viti es in a cap-
ital-importi ng country. In additi on thereto, it is also true that today’s investment acti viti es may not be seen 
in isolati on from the society and environment surrounding such investment in a host state. Current invest-
ment policymaking must take into account a wide range of social, human and environmental dimensions of 
a capital-importi ng state. It is those dimensions which appear at the crossroads of human rights and foreign 
investment and which may undermine any investment project if they are not accepted for investment policy-
making considerati on.53 Thus, it could be argued that inclusion of human rights in investment policymaking 
would be a step towards creati on of balance between human rights obligati ons and investment provisions. 
Such balance might be in the best interests of host states as well as of foreign investments.

Arguably, at fi rst sight, such balance between human rights and investment issues might be achieved 
by means of enacti ng directly human rights provisions into investment treati es. However, in that respect, in 

49 Hirsch, supra note 42, at 7., also, Arti cle 55 of the UN Charter, “[…](c) universal respect for, observance of, human rights and 
fundamental freedoms for all without disti ncti on as to race, sex, language, or religion”, and Arti cle 56 of the UN Charter, “All 
Members pledge themselves to take joint and separate acti on in co-operati on with the Organizati on for the achievement of 
the purposes set out in Arti cle 55”, available: htt p://www.un.org/en/documents/charter/chapter9.shtml. It’s worth menti on-
ing, in additi on thereto, that in accordance with Arti cle 103 of the UN Charter, the Charter’s provisions prevail over other 
incompati ble treati es unless peremptory norms of internati onal law are involved. see: Hirsch, supra note 42, at 7., also, Arti cle 
103 of the UN Charter, “In the event of a confl ict between the obligati ons of the Members of the United Nati ons under the 
present Charter and their obligati ons under any other internati onal agreement, their obligati ons under the present Charter 
shall prevail”, available: htt p://www.un.org/en/documents/charter/chapter16.shtml

50 Hirsch, supra note 42, at 7.
51 Idem.
52 Ayala has argued that “when there exist a BITs which falls in confl ict with such principles of internati onal human rights law 

considered as jus cogens, it is possible for states to breach the BIT treaty in order to comply with its human rights obligati ons. 
The actual problem is that there are many human rights principles which are not considered to be jus cogens; furthermore, 
they are considered as second-generati on human rights; such are the ones usually implicated in investment disputes, and it 
is in these situati ons in which the measures taken by the state would be found by the arbitrator tribunal to be in violati on 
of its BIT obligati ons, this being a consequence of the absence of explicitness of BITs, which allows states to take required 
measures in order to comply with its human rights obligati ons”, see: Yira Segrera Ayala, “Restoring the Balance in Bilateral 
Investment Treati es: Incorporati on Human Rights Clauses”, Revista de Derecho, Universidad del Norte, 32, 139-161, 2009, at 
154, available: htt p://ciruelo.uninorte.edu.co/pdf/derecho/32/6%20RESTORING%20THE%20BALANCE.pdf; also, see: Oliver 
De Schutt er, “Confronti ng the Global Food Challenge, A Human Rights Approach to Trade and Investment Policies”, November 
2008, available: htt p://www.iatp.org/fi les/451_2_104504.pdf

53 Luke Eric Peterson, Kevin R. Gray, “Internati onal Human Rights in Bilateral Investment Treati es and in Investment Treaty Arbi-
trati on”, IISD Publicati on, 2005, at 33, available: htt p://www.iisd.org/pdf/2003/investment_int_human_rights_bits.pdf
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additi on to substanti ve part of internati onal investment law, possibility of investment tribunals to accept fully 
and examine carefully human rights arguments of non investment issues must also be considered.54

Under the arbitrati on mechanisms contained in BITs and other IIAs, foreign investor is able, when an 
investor believes that it has been denied some treaty protecti on, to sue the host state before internati onal 
arbitrati on tribunal. It’s worth noti ng that no single arbitrati on forum exists to hear such claims brought 
by foreign investors against host states. There are several arbitrati on opti ons available under the BITs and 
other IIAs each of them with diff erent procedural norms.55 As seen, investment arbitrati on has already and 
will come up again with human rights issues in arbitrati on and have to deal with the relevant human rights 
issues raised by respecti ve parti es. However, investment arbitrati on, in general, diff ers from as how human 
rights courts adjudicate relevant cases. Some features of investment arbitrati on, not common with the hu-
man rights courts, could be noted herein.

There is no enti re requirements for arbitrati on claims to be publicly available; thus in most cases, ar-
bitrati on awards are confi denti al and hearings are conducted in privacy.56 Among the various investment 
arbitrati on forums, ICSID seems to be the most chosen one.57 Details of disputes and some of the decisions 
under the ICSID are publicly registered before its panel, albeit under Arti cle 48 (5) of the ICSID Conventi on, 
consent of the parti es for an award to be published is required.58 Unlike investment arbitrati on, principle of 
transparency seems to be more safeguarded in Regional Human Rights Courts (European Court of Human 
Rights or Inter-American Court of Human Rights) where claims are publicly available and hearings are open to 
public unless specifi c circumstances call for privacy.59

In additi on to transparency, there is another feature that disti nguishes investment arbitrati on from 
human rights courts. Adjudicators – meaning that in investment arbitrati on, arbitrators are appointed to hear 
a single case; they could be drawn from law fi rms, academia or have held governmental positi on; most of 
arbitrati on panels are comprised of three people, one arbitrator is selected by each of the parti es and a third, 
the president, is usually selected by the two party-appointed arbitrators.60 In Human Rights Courts, however, 
adjudicators are full-ti me judges who sit for a set period of ti me.61 

There is also a diff erence regarding a process by which individuals bring claims for treaty violati on – 
that means that under the internati onal human rights system, for an access to UN human rights bodies and 

54 Peterson and Gray have argued that “inclusion of investor responsibiliti es in investment treati es, would necessarily require 
that investment tribunals grapple more frequently and at an ever-greater level of sophisti cati on with human rights norms. 
This presupposes ever-greater human rights experti se on the part of arbitrators, and invest these Tribunals with greater au-
thority as fora where human rights concerns will be elaborated and interpreted. It must be stressed that investment tribunals 
would not become an adjudicati ve forum for human rights norms. Rather, they would only adjudicate investor rights, but in a 
manner which conditi oned these investor rights on compliance of the investors with minimum human rights responsibiliti es. 
Naturally, it should be asked whether these ad-hoc Tribunals can be expected to have the legiti macy to be entrusted with such 
a criti cal task”. see: Ibid, at 36.

55 Some of the opti ons are as follows: Internati onal Centre for Sett lement of Investment Disputes (ICSID), htt ps://icsid.world-
bank.org/ICSID/Index.jsp; United Nati ons Commission on Internati onal Trade Law (UNCITRAL), htt p://www.uncitral.org/; 
Stockholm Chamber of Commerce (SCC), htt p://www.sccinsti tute.com/; Internati onal Chamber of Commerce (ICC), htt p://
www.iccwbo.org/

56 Peterson, supra note 1, at 16-17.
57 Ayala, supra note 52, at 143.
58 Conventi on on the Sett lement of Investment Disputes between States and Nati onals of Other States, Arti cle 48 (5): “The Cen-

ter shall not publish the award without the consent of the parti es”, available: htt ps://icsid.worldbank.org/ICSID/Stati cFiles/
basicdoc/partA.htm; also: Ibid, at 144.

59 Peterson, supra note 1, at 17-18.
60 Who Guards the Guardians? The Confl icti ng Interests of Investment Arbitrators, at: Pia Eberhardt & Cecilia Olivet, “Profi ti ng 

from Injusti ce, How Law Firms, Arbitrators and Financiers are fuelling an Investment Arbitrati on Boom”, Corporate Europe 
Observatory and the Transnati onal Insti tute, November 2012, at 35, available: htt p://corporateeurope.org/publicati ons/prof-
iti ng-from-injusti ce 

61 Peterson, supra note 1, at 17-18.
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regional human rights courts, exhausti on of domesti c legal remedies is required;62 in contrast with that, there 
is rarely any exhausti on requirement in investment arbitrati on, however, there may be some minimal waiti ng 
periods prescribed in respecti ve investment treaty prior to initi ati ng internati onal claim.63

Human rights issues, as already seen, have been raised before investment tribunals and arguably such 
issues will conti nue to be raised.64 However, taking into account the diff erences between adjudicati on mecha-
nisms of human rights issues by human rights courts and the system and procedure of arbitrati ng investment 
disputes by investment tribunals, one may claim that there is a lack of grounds for accepti ng that human rights 
issues to be adjudicated suffi  ciently by investment tribunals.65 Therefore, investment arbitrati on system also 
poses adversiti es through the process of creati on of balance between human rights and investment law issues. 
Arguably, certain reform and further development of investment arbitrati on system is also required66 in order 
to cure inconsistent arbitral decisions whenever non investment issues are raised before investment tribunals.

Arguably, the need for BITs and other IIAs to take the human rights issues into account is based on 
the grounds of safeguarding various human rights issues, as well as labour and environmental standards in 
capital-importi ng states and creati ng a balance between investment law and human rights issues. However, 
it must be further submitt ed that integrati on of human rights and investment law issues is not accompanied 
merely by overlap of two diff erent areas of internati onal law and adversiti es through such overlap. Such inte-
grati on must be further examined in light of public versus private law paradigm.

Much criti cism has been referred to the alleged one-sidedness of the BITs and other investment in-
struments. Those instruments, by means of which capital-importi ng states are merely the guarantors of FDI 
through the lifespan thereof and foreign investors on the other hand lack the relevant obligati ons towards 
the host states,67 are in fact one-sided. It’s worth menti oning, in additi on thereto, that BITs as well as other in-
vestment treati es are internati onal instruments which are concluded by and between the states; and private 
investors per se are not parti es to such treati es. Arguably, the primary objecti ve of business is to make a profi t 
and develop its acti viti es and expand economic opportuniti es.68 Foreign investors, being involved in business 
acti viti es, cannot make the laws and regulati ons in a host state. It is the state itself that has the power to cre-
ate the laws and regulati ons as well as enforce them. Moreover, from legal perspecti ve, “[t]he orthodox vision 
62 Idem.
63 Idem.
64 Idem.
65 Idem.
66 For a discussions regarding a suggesti on to establish an Investment Arbitrati on Appellate body, please see: Susan D. Franck, 

“The Legiti macy Crisis in Investment Treaty Arbitrati on: Privati zing Public Internati onal Law Through Inconsistent Decisions”, 
(2005) 73 (4) Fordham Law Review 1522, at 1606-1625, available: htt p://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?arti -
cle=4062&context=fl r; also, see: Erin E. Gleason, “Internati onal Arbitral Appeals: What Are We So Afraid Of?”, (2007) 7 (2) 
Pepperdine Dispute Resoluti on Law Journal 269, available: htt p://digitalcommons.pepperdine.edu/cgi/viewcontent.cgi?arti -
cle=1093&context=drlj

67 However, some BITs sti pulate, as basic duty on investors, to establish their investment pursuant to the laws and regulati ons 
of the host state. Example of this is the BIT between Lithuania and Croati a, Arti cle 1 of which indicates the following: “For the 
purpose of this Agreement […] The term “investment” shall mean every kind of asset, invested by an investor of one Con-
tracti ng Party in the territory of the other Contracti ng Party, provided that the investment has been made in accordance with 
the laws and regulati ons of the other Contracti ng Party. . . ”, available: htt p://investmentpolicyhub.unctad.org/Download/
TreatyFile/872; Such requirement is common for the most Lithuanian investment treati es, see: Global Arbitrati on Review, 
“Investment Treaty Arbitrati on, Lithuania, Overview of Investment Treaty Programme”, available: htt p://www.globalarbitra-
ti onreview.com/know-how/topics/66/jurisdicti ons/30/lithuania/; also, see: Nathalie Bernasconi-Osterwalder, Aaron Cosbey, 
Lise Johnson, Damon Vis-Dunbar, “Investment Treati es & Why They Matt er to Sustainable Development: Questi ons & An-
swers”, IISD Publicati on, 2012, at 35, available: htt p://www.iisd.org/pdf/2011/investment_treati es_why_they_matt er_sd.pdf

68 The New York Times Magazine, September 13, 1970, “The Social Responsibility of Business is to Increase Its Profi ts”, please 
visit: htt p://www.colorado.edu/studentgroups/libertarians/issues/friedman-soc-resp-business.html; also, see: Milton Fried-
man, Capitalism and Freedom, 1962; However, Weschka has argued that “[f]rom a moral standpoint, MNEs are not only 
responsible for the fi nancial benefi t of their shareholders but for the well-being of all stakeholders, i.e. for their employees, 
the indigenous populati on, consumers and in general everyone aff ected by their business acti viti es”, see: Marion Weschka, 
“Human Rights and Multi nati onal Enterprises: How Can Multi nati onal Enterprises Be Held Responsible for Human Rights Vi-
olati ons Committ ed Abroad?”, Max-Planck-Insti tut für ausländisches öff entliches Recht und Völkerrecht, 626 (2006), at 627, 
available: htt p://www.zaoerv.de/66_2006/66_2006_3_a_625_662.pdf
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of internati onal human rights law generally binds only the states because it is principally designed to protect 
individuals from the excesses of state power”.69 From some practi cal point of view, on the other hand, many 
foreign enterprises which invest in a host state own huge capital, more than even the budget of such capi-
tal-importi ng states, parti cularly of some developing countries.70 Such enterprises have a capacity to “aff ect 
the economic welfare of the communiti es in which they operate and, given the indivisibility of human rights, 
this means that they have a direct impact on the extent that economic and social rights, especially labour 
rights in the workplace, can be enjoyed”.71 Foreign investment in many newly independent countries and 
transiti on economies are someti mes made on informal relati onship between the governments and foreign 
investors.72 It is the worst scenario where business and politi cs may interact with each other that in turn may 
lead to increased risk of disrespect for the law in general, as well as various human rights in capital-importi ng 
states. From those points of view, there is an obvious interconnecti on between private investment enti ti es 
and those societi es where such enti ti es operate. The aforementi oned interconnecti on may in turn cause 
some adverse eff ect on those societi es. Therefore, an actual integrity of business and society might constrain 
business enterprises, including foreign investments to be more accountable for respect of human rights, as 
well as labour standards and environment.

Obviously, foreign private enti ti es must be held accountable for human rights violati ons not only from 
a moral standpoint, but they should be “legally responsible under binding internati onal law, which is enforce-
able and provides for the compensati on of damages for victi ms”.73 However, such direct obligati on on private 
enti ti es for violati on of human rights “is not yet reality”,74 as it is sti ll contenti ous whether private enti ti es and 
corporati ons could be regarded as subjects of internati onal law.75 However, indirect responsibility of private 
enti ti es for human rights violati ons may be established, meaning that states as the primary duty bearers to 
protect human rights should ensure that private enti ti es and corporati ons do not infringe human rights into 
their territories.76 

Thus, states have the primary duty to protect human rights, whereas private enti ti es and corporati ons 
must respect human rights.77 However, it is another issue as how far do states protect human rights against 
infringement of those rights by private enti ti es, including Multi nati onal Enterprises (MNEs). Moreover, it is im-
portant to consider whether nati onal laws and relevant regulati ons are suffi  cient to guarantee a level required 
for protecti on of human rights into the capital-importi ng states. Arguably, considering an actual integrity of 
foreign investments and societi es that in many cases displays close and harmonious relati onship between for-
eign enterprises and capital-importi ng state’s governments, and taking into account an economic power and 

69 David Kinley, Junko Tadaki, “From Talk to Walk: The Emergence of Human Rights Responsibiliti es for Corporati ons at Interna-
ti onal Law”, (2004) 44 (4) Virginia Journal of Internati onal Law 931, at 935.

70 Weschka, supra note 68, at 625-626.
71 Peter T. Muchlinski, Multi nati onal Enterprises and the Law, 2nd editi on, Oxford University Press, 2007, at 516.
72 Amanda Perry, “Eff ecti ve Legal Systems and Foreign Direct Investment: In Search of the Evidence”, (2000) 49 Internati onal and 

Comparati ve Law Quarterly 779, at 784 – 792.
73 Weschka, supra note 68, at 627., also, see: United Nati ons Human Rights Offi  ce of the High Commissioner for Human Rights, 

“Corporati ons must be held accountable for human rights violati ons”, available: htt p://www.ohchr.org/EN/NewsEvents/Pag-
es/Corporati onsMustBeHeldAccountableForHRViolati ons.aspx

74 Idem.
75 Idem. also, see: José E. Alvarez, “Are Corporati ons “Subjects” of Internati onal Law?”, (2011) 9 Santa Clara Journal of Interna-

ti onal Law 1., also, see: Muchlinski, supra note 71, at 517.
76 Weschka, supra note 68, at 628., also, see: Peter T. Muchlinski, “Human Rights and Multi nati onals: Is There A Problem?”, 

(2001) 77 Internati onal Aff airs 31, at 42., also: David Miller has argued that “[i]t is a truth widely if not yet universally acknowl-
edged that the protecti on of human rights is one of the main aims of global governance – not the only aim, for sure, but one of 
the main reasons for thinking that governance must exist on a global and not merely a nati onal level. When states are unable 
to protect the human rights of their citi zens, or indeed are acti vely involved in violati ng those rights on a signifi cant scale, 
then ‘the world community’ has a responsibility to step in and ensure that these rights are protected”, see: David Miller, “The 
Responsibility to Protect Human Rights”, Memo for the workshop on Global Governance, Princeton University, 16-18 February 
2006, available: htt p://www.princeton.edu/~pcglobal/conferences/normati ve/papers/Session6_Miller.pdf

77  IPIECA, The global oil and gas industry associati on for environmental and social issues, Human Rights Training Tool, 3rd editi on, 
September 2012, available: htt p://www.ipieca.org/publicati on/human-rights-training-toolkit-3rd-editi on
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internati onal mobility,78 and “dependence of many countries on internati onal direct investment”,79 it is doubtf ul 
that capital-importi ng states may take effi  cient acti ons against private enti ti es and corporati ons that violate 
human rights within their territories.80 Moreover, nati onal laws and regulati ons relati ng to human rights, as 
well as labour and environmental standards of many developing capital-importi ng states may become capable 
of producing a required eff ect when a host state reaches a certain level of its economic development. All of the 
foregoing means that protecti on of various human rights, as well as labour and environmental standards into 
the capital-importi ng states apparently lacks legal, insti tuti onal and policymaking mechanisms.

By virtue of the fact that in many cases, some of private investment enti ti es as well as MNEs themselves 
lack an interest in respecti ng human rights, and considering diffi  culti es with placing a direct responsibility on 
them for the human rights violati ons,81 numerous alternati ve initi ati ves have been developed with the aim to 
hold those enti ti es accountable for “the sociocultural welfare”82 and “human rights of […] the people living in 
host countries”.83 However, those initi ati ves have mainly resulted in adopti on of voluntary guidelines,84 codes 
and conducts for business enti ti es. 

One of the recent guidelines, unanimously endorsed on June 2011 by the United Nations Human 
Rights Council,85 is the United Nations Guiding Principles on Business and Human Rights (UNGP).86 As 
introduced, the UNGP has been “designed to provide for the first time a global standard for preventing 
and addressing the risk of adverse impact on human rights linked to business activity”.87 The UNGP is 
a guiding tool for businesses and states in implementation of the UN “Protect, Respect and Remedy” 
Framework for managing business and human rights challenges.88 However, it must be considered that 
the UNGP “will not bring business and human rights challenges to an end”.89 Those Guiding Principles are 
78 Weschka, supra note 68, at 628.
79 Idem.
80 Idem.
81 Monshipouri, Welch & Kennedy have argued that “MNCs have thus far shown meager interest in the sociocultural welfare or 

human rights of the vast majority of the people living in host countries. MNCs are under no legal – much less ethical – obli-
gati ons to the governments of the countries within which they operate, even as their policies and acti ons aff ect hundreds of 
millions of people. Conversely, it is states that ate accountable to the transnati onal business and economic private regimes 
set by the MNCs. In the absence of internati onal regulatory agencies, MNC have been enti rely free to devise their own rules, 
creati ng an environment less hospitable or indiff erent to human rights”, see: Mahmood Monshipouri, Claude E. Welch Jr. and 
Evan T. Kennedy, “Multi nati onal Corporati ons and the Ethics of Global Responsibility: Problems and Possibiliti es”, (2003) 25 
(4) Human Rights Quarterly 965, at 987-988.

82 Ibid, at 987.
83 Idem.
84 For example: OECD Guidelines for Multi nati onal Enterprises which are non-legally binding and represent recommendati ons 

providing principles and standards for responsible business conduct for multi nati onal corporati on. Originally the Guidelines 
were adopted by the OECD in 1976 and revised in 1979, 1982, 1984, 1991, 2000 and 2011, please see: “Guidelines for mul-
ti nati onal enterprises”, htt p://www.oecd.org/investment/mne/2011update.htm; also: United Nati ons Guiding Principles on 
Business and Human Rights (UNGP), which are a global standard for preventi ng and addressing the risk of adverse impacts 
on human rights linked to business acti vity, see: UN, 2011, “Guiding Principles on Business and Human Rights, Implement-
ing the United Nati ons “Protect, Respect and Remedy” Framework”, HR/PUB/11/04, available: htt p://www.ohchr.org/Doc-
uments/Publicati ons/GuidingPrinciplesBusinessHR_EN.pdf; for Guidelines please also see: United Nati ons Global Compact, 
“UN Framework, Guiding Principles for the Implementati on of the UN “Protect, Respect and Remedy” Framework”, available: 
htt p://www.unglobalcompact.org/Issues/human_rights/The_UN_SRSG_and_the_UN_Global_Compact.html

85 UN News Centre, “UN Human Rights Council endorses principles to ensure businesses respect human rights”, available: htt p://
www.un.org/apps/news/story.asp?NewsID=38742#.UaE_30BvDDs

86 UN, 2011, “Guiding Principles on Business and Human Rights, Implementi ng the United Nati ons “Protect, Respect and Reme-
dy” Framework”, HR/PUB/11/04, supra note 84.

87 United Nati ons Human Rights Offi  ce of the High Commissioner for Human Rights, “New Guiding Principles on Business and 
Human Rights endorsed by the UN Human Rights Council”, available: htt p://www.ohchr.org/en/NewsEvents/Pages/Dis-
playNews.aspx?NewsID=11164

88 Idem. as indicated “Under the ‘State Duty to Protect,’ the Guiding Principles recommend how governments should provide 
greater clarity of expectati ons and consistency of rule for business in relati on to human rights. The ‘Corporate Responsibility 
to Respect’ principles provide a blueprint for companies on how to know and show that they are respecti ng human rights. The 
‘Access to Remedy’ principles focus on ensuring that where people are harmed by business acti viti es, there is both adequate 
accountability and eff ecti ve redress, judicial and non-judicial”, see: Idem.

89 UN, 2011, “Report of the Special Representati ve of the Secretary-General on the issue of human rights and transnati onal 
corporati ons and other enterprises”, John Ruggie, Guiding Principles on Business and Human Rights: Implementi ng the United 
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not intending “in the creation of new international law obligations”.90

The UNGP recognizes “(a) States’ existi ng obligati ons to respect, protect and fulfi l human rights and 
fundamental freedoms; (b) The role of business enterprises as specialized organs of society performing spe-
cialized functi ons, required to comply with all applicable laws and to respect human rights; (c) The need for 
rights and obligati ons to be matched to appropriate and eff ecti ve remedies when breached”.91 It stems from 
the UNGP that states have a primary duty to protect individuals from corporate violati ons of human rights, 
whereas private enti ti es should respect human rights.

The UNGP sets out that “States must protect against human rights abuse within their territory and/or 
jurisdicti on by third parti es, including business enterprises. This requires taking appropriate steps to prevent, 
investi gate, punish and redress such abuse through eff ecti ve policies, legislati on, regulati ons and adjudica-
ti on”.92 With respect to business enterprises, the UNGP indicates that “Business enterprises should respect 
human rights. This means that they should avoid infringing on the human rights of others and should address 
adverse human rights impacts with which they are involved”.93 Moreover, business enterprises’ responsibility 
for respecti ng human rights requires that those enterprises “(a) Avoid causing or contributi ng to adverse 
human rights impacts through their own acti viti es, and address such impacts when they occur; (b) Seek to 
prevent or miti gate adverse human rights impacts that are directly linked to their operati ons, products or 
services by their business relati onship, even if they have not contributed to those impact”.94

Obviously, the UNGP is a step forward towards “preventi ng and addressing the risk of adverse impact on 
human rights linked to business acti vity”.95 However, from a legal perspecti ve, the UNGP is non-binding mech-
anism; as well as no clear enforcement mechanisms for the standards are set out.96 Moreover, state duty to 
protect and corporate responsibility to respect are interdependent, meaning that “Corporate responsibility to 
respect depends on State implementati on of its duty to protect”.97 That has a potenti al of making the whole idea 
of protect and respect absolutely misbalanced, parti cularly into the developing states. Many foreign enterprises 
and corporati ons have enormous power and infl uence, whereas states, parti cularly developing ones may not be 
able or even willing to confront those enterprises that bring investment into those states.98

Based upon our discussion, the following conclusion could be made. Considering a growing process of 
globalizati on and interdependence of public and private actors, as well as a power and an infl uence of foreign 
direct investment makers, it becomes obvious that the IIAs should be converted from one pillar into double 
pillar mechanisms wherein those investment agreements and treati es should seriously consider various hu-
man rights issues. Without that approach, intersecti on of human rights and investment issues is concerned 
with substanti ve as well as procedural diffi  culti es. Investment arbitrators are someti mes relying on certain 
rulings of the ECHR in order to clarify, by means of analogy, how certain investment treaty provisions might 
be construed.99 However, as it has been argued, “analogy without theory is blind”.100 It is apparent that the 
general system of investment arbitrati on also exhibits serious diffi  culti es when human rights issues are raised 
before the investment tribunals. Considering the foregoing, it is apparent that some further legal, insti tuti on-
al and policymaking improvements are needed.

Nati ons “Protect, Respect and Remedy” Framework, Advance Edited Version, 12 March 2011, A/HRC/17/31, at 5, available: 
htt p://www.ohchr.org/Documents/Issues/Business/A-HRC-17-31_AEV.pdf

90 Idem.
91 “Guiding Principles on Business and Human Rights”, supra note 84.
92 Idem.
93 Idem.
94 Idem.
95 United Nati ons Human Rights Offi  ce of the High Commissioner for Human Rights, “New Guiding Principles on Business and 

Human Rights endorsed by the UN Human Rights Council”, supra note 87.
96 Phebe Mavungu Clement, “UN Guiding Principles on Business and Human Rights: Weaknesses and Way Forward”, XII Interna-

ti onal Human Rights Colloquium, Sao Paulo, 14 October 2012, available: www.conectas.org/arquivos/multi midia/PDF/182.ppt‎
97 Idem.
98 Idem.
99 Peterson, supra note 1, at 23.
100 Ronald Dwarkin, “In Parise of Theory”, (1997) 29 Arizona State Law Journal 353, at 371. 
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reziume

winamdebare Tema eZRvneba evropuli sasamarTlos erT-erTi funqciis - sakonsulta-

cio daskvnis gacemis samarTlebriv aspeqtebs. statiaSi yuradReba gamaxvilebulia sa-

konsultacio daskvnis rogorc dadebiT, aseve im problematur sakiTxebze, romlebic 

konvenciis me-16 damatebiT oqmSi iqna gacxadebuli.  

sasamarTlos sakonsultacio daskvnis funqcia, rasac konvencia gvTavazobs, war-

moadgens gzamkvlevs samarTlebriv sakiTxebSi, vinaidan politikurma organom SeiZleba 

sworad ver gadawyvitos samarTlebrivi sakiTxi. rac Seexeba konvenciis me-16 oqmiT Se-

motanil siaxles - saqmis gadawyvetis procesSi sakonsultacio daskvnis gacemas erovnu-

li umaRlesi iurisdiqciebisaTvis - aRniSnulma SeiZleba SezRudos erovnuli sasamarT-

loebis damoukidebloba da isini moeqcnen strasburgis sasamarTlos sakonsultacio 

daskvnis gavlenis qveS. 

amasTanave, SeiZleba strasburgis sasamarTlo aRmoCndes Tavis mier gacemuli sa-

konsultacio daskvnis mZevali, vinaidan erovnuli sasamarTloebis mier sakonsultacio 

daskvnis safuZvelze miRebuli gadawyvetileba SesaZlebelia SemdgomSi strasburgis sa-

samarTloSi gasaCivrdes.

maSasadame, aRniSnuli oqmis ratifikacia amcirebs erovnuli iurisdiqciebis damou-

kideblobis xarisxs. aRniSnuli sakiTxi legimetriuli TvalsazrisiT jer-jerobiT ar 

aris saTanadod Seswavlili da gamokvleuli. winamdebare statia warmoadgens, samarTle-

brivi marTlmzomelobis konteqstSi, am riskebis mecnierul doneze gaanalizebas.

RESUME

This study explores Legal Aspects of Advisory Opinion which is one of the functi ons of the European 
Court of Human Rights. The study describes positi ve as well as those problemati c issues of Advisory Opinion 
which have been outlined in Protocol No.16 to the Conventi on on the Protecti on of Human Rights and Funda-
mental Freedoms. The aforementi oned topic has not yet been explored from a legiti mate perspecti ve. 
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The functi on of Advisory Opinion, as proposed by the European Court of Human Rights, is to provide a 
legal guideline since a politi cal body may not properly decide a legal issue. Provision of an Advisory Opinion 
to the highest nati onal jurisdicti ons relati ng to pending cases, as a novelty introduced by Protocol No.16, may 
itself limit the independence of and cause the impact on nati onal courts.

Apart from that, the European Court of Human Rights may itself be impacted by its Advisory Opinion as 
a decision of nati onal courts could be appealed to the European Court of Human Rights. 

Rati fi cati on of Protocol No.16, therefore, reduces the level of independence of nati onal jurisdicti ons. 
This study aims to analyze those risks within the scienti fi c level in context of legal measurement.

Sesavali

adamianis uflebaTa evropuli sasamarTlos funqciebSi mxolod marTlmsajulebis 
aRsruleba rodi Sedis. ra Tqma unda, marTlmsajulebis ganxorcieleba sasamarTlos um-

Tavresi funqciaa, magram adamianis uflebaTa evropul sasamarTlos gaaCnia agreTve iseTi 
funqciebi, rogoricaa konvenciis interpretacia, propaganda da sakonsultacio daskvnis 
gacema.

konvenciis interpretacia gulisxmobs sasamarTlos mier konvenciis romelime muxlis 
ganmartebas. magaliTad, sasamarTlom interpretaciis Sedegad gaafarTova konvenciis me-8 
muxlis sazRvrebi, romelic icavs pirad da ojaxur cxovrebas da miiCnia, rom piradi cx-

ovrebis ufleba gulisxmobs aseve ekologiurad sufTa garemoSi cxovrebis uflebas. maSa-
sadame, konvenciaSi arapirdapir iqna Semotanili ekologiuri uflebebi.1

rac Seexeba sasamarTlos mier propagandis funqciis ganxorcielebas, igi iTvalis-

winebs codnis gavrcelebas konvenciaSi gaTvaliswinebuli uflebebis Sesaxeb. sasamarTlos 
yvela TanamSromels evaleba ganavrcos codna aRniSnuli mimarTulebiT.

1. sakonsultacio daskvnis konvenciuri moTxovnebi

yvela sxva funqciebs Soris, sasamarTlos gaaCnia iseTi mniSvnelovani funqcia, 

rogoricaa sakonsultacio daskvnis gacema. sakonsultacio daskvnis gacema gaTvalis-

winebulia evropuli konvenciis 47-e muxliT, romlis Tanaxmadac, sasamarTlos SeuZlia, 

ministrTa komitetis TxovniT, gasces sakonsultacio daskvnebi samarTlebriv sakiTx-

ebze, romlebic exeba konvenciisa da misi oqmebis ganmartebas. sakonsultacio daskvnas 

sasamarTlos sTxovs ministrTa komiteti daswrebis uflebis mqone warmomadgenelTa xme-

bis umravlesobiT. amis Semdgom, sasamarTlo Tavad gadawyvets, ganekuTvneba Tu ara sa-

samarTlos kompetencias ministrTa komitetis mier wardgenili Txovna sakonsultacio 

daskvnis Sesaxeb da gasces Tu ara sakonsultacio daskvna.

1 strasburgis sasamarTlom konvenciis me-8 muxlis darRvevad miiCnia narCenebis gadamamuSavebeli 

qarxnis gamonabolqviT garemos dabinZureba, riTac ziani adgeboda adamianebis piradi da ojaxuri 

cxovrebis dacvis uflebas. aRniSnul saqmeze sasamarTlom daaadgina, rom ,,garemos mniSvnelovanma 

dabinZurebam, SeiZleba marTlac moaxdinos gavlena individTa keTildReobaze da xeli SeuSalos maT, 

rom isargeblon TavianTi sacxovrebliT. aRniSnuli uaryofiT gavlenas moaxdens maT pirad da ojaxur 

cxovrebaze, miuxedavad imisa, maTi janmrTeloba aRmoCnda Tu ara mniSvnelovani safrTxis qveS’’. 1994 

wlis 9 dekembris saqme N303-C. lopez ostra espaneTis winaaRmdeg § 51.
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maSasadame, sasamarTlos aqvs sakonsultacio daskvnis gacemis ara valdebuleba, ar-

amed uflebamosileba da Tavad wyvets, gasces Tu ara sakonsultacio daskvna. konsultaci-

is gacema zogadad ar warmoadgens sasamarTlos funqcias, magram vinaidan adamianis ufleba-

Ta saerTaSoriso sasamarTlo warmoadgens evropis sabWos struqturul erTeuls, amitom 
mas, gamonaklisis saxiT, gaaCnia es specifikuri funqcia, raTa moaxdinos organizaciis sxva 
struqturebis meti garkveuloba samarTlebriv sakiTxebSi.2 amgvarad, mTavari safuZveli 
sakonsultacio daskvnis gacemisa, aris evropis sabWos informireba samarTlebrivi kuTxiT 
ama Tu im problematur sakiTxebTan dakavSirebiT.

sakonsultacio daskvnis gacemis funqcia aqvs aseve msoflios sxva did iurisdiqciebs. 
magaliTad gaeros generalur asambleas an uSiSroebis sabWos, SeuZliaT mosTxovon saer-

TaSoriso sasamarTlos sakonsultacio daskvnebi nebismier iuridiul sakiTxze3. adamianis 
da xalxTa uflebebis afrikuli sasamarTlos reglamenti iTvaliswinebs sakonsultacio 
daskvnis gacemis SesaZleblobas afrikuli kavSiris struqturuli organoebis, wevri saxel-

mwifoebis an kavSiris mier aRiarebuli organizaciebis Txovnis SemTxvevaSi.4 

aris mTeli rigi sakiTxebi, romlis drosac adamianis uflebaTa evropul sasamarT-

los ara aqvs sakonsultacio daskvnis gacemis ufleba. magaliTad, iseT saqmeze, romelic 
momavalSi SeiZleba konvenciis samarTalwarmoebis sagani gaxdes da sasamarTlos davis re-

JimSi mouwios misi ganxilva. aseT SemTxvevaSi sasamarTlo uars ganacxadebs sakonsulta-

cio daskvnis gacemaze, raTa SemdgomSi ar gaxdes Tavis mier gacemuli daskvnis `mZevali~. 
maSasadame, sakonsultacio daskvnebi ar unda exebodes konvenciaSi da mis oqmebSi daculi 
uflebebis ganmartebas - `is rac SeiZleba ganxilul iqnes sasamarTlo wesiT, ar SeiZleba 
sakonsultacio daskvnebis meSveobiT mogvardes~.5

sakonsultacio daskvnebs iRebs didi palata xmaTa umravlesobiT. im SemTxvevaSi, Tu 
sasamarTlo gascems sakonsultacio daskvnas, mas aqvs misi dasabuTebis valdebuleba. `sa-
samarTlos sakonsultacio daskvnebi unda iyos dasabuTebuli~.6 dasabuTeba aris ndobis 
mTavari safuZveli. nebismieri gadawyvetilebis dasabuTeba zrdis misdami ndobis xarisxs. 
Sesabamisad, sakonsultacio daskvna, iseve rogorc sasamarTlos sxva gadawyvetileba, unda 
dasabuTdes, raTa pasuxi gaeces samarTlebriv sakiTxebs da adgili ar hqondes samarTle-

briv gaurkvevlobas.

Tu sakonsultacio daskvna mTlianad an nawilobriv ar gamoxatavs mosamarTleTa erT-

sulovan azrs, nebismieri mosamarTle uflebamosilia, daurTos mas gansakuTrebuli azri.7 
maSasadame, mosamarTleebma SeiZleba gamoxaton gansxvavebuli mosazrebebi, rodesac adgi-

li aqvs maT Soris azrTa SeuTanxmeblobas.

sakonsultacio daskvnis gacema calke oqmis saxiT regulirdeboda konvenciis 1963 
wlis n° 2 damatebiT oqmSi.8 gamomdinare iqedan, rom aRniSnuli oqmis pirveli muxlis meore 

2 msgavsi funqcia ar SeiZleba hqondes, magaliTad, sisxlis samarTlis saerTaSoriso sasamarTlos, rome-

lic arcerTi saerTaSoriso organizaciis egidiT ar aris Seqmnili, aris damoukidebeli, mudmivmoqmedi 
organo da mWidrod TanamSromlobs gaerosTan.

3 gaerTianebuli erebis organizaciis wesdeba. muxli 96. §1; marTlmsajulebis saerTaSoriso sasamarTlos 
statuti. muxli 65. §1.

4 adamianis da xalxTa uflebaTa afrikuli qartiis safuZvelze (1981) 2008 wlis 20 ivniss daarsebuli ada-

mianisa da xalxTa uflebebis afrikuli sasamarTlos reglamentis 68-e da 73-e muxlebi. htt p://www.afri-
can-court.org/fr/index.php/documents-legal-instruments/basic-documents.

5 korkelia k., qurdaZe i. `adamianis uflebaTa saerTaSoriso samarTali adamianis uflebaTa evropuli kon-

venciis mixedviT~. evropis sabWos sainformacio biuro saqarTveloSi. Tbilisi. 2004w. gv.120.
6 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvecia. romi. 1950. muxli 49 (1).
7 Idem, 49 (2).
8 Protocole n° 2 à la Conventi on de sauvegarde des Droits de l’Homme et des Libertés fondamentales, attribant à la Cour 

européeunne la competence de donner des avis consultatifs.
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paragrafi miuTiTebda komisiis funqciaze, romelic SemdgomSi gauqmda me-11 oqmiT,9 Sesa-
bamisad, aucilebeli gaxda aRniSnuli teqstis Sesworeba da Tanxvedra. mizanSewonilad iqna 
miCneuli, rom momxdariyo meore oqmis me-11 oqmSi inkorporireba, da ara meore oqmis gas-
woreba. gamomdinare iqedan, rom Tavad me-11 oqmi mTlianad iqna inkorporirebuli konvenci-

is teqstSi, Sesabamisad, sakonsultacio daskvnis gacemis regulacia, romelsac me-11 oqmi 
gasworebuli saxiT gvTavazobs, inkorporirebulia konvenciis 47-e, 48-e da 49-e muxlebSi. es 
muxlebi TiTqmis identuria me-2 damatebiTi oqmis, magram amoRebuli iqna komisia, rogorc 
ukve ararsebuli organo.

amasTanave, konvenciis meore damatebiTi oqmi iTvaliswinebda ministrTa komitetis 
daswrebis uflebis mqone warmomadgenelTa ori mesamedis xmebis aucileblobas sasamarT-

losaTvis sakonsultacio daskvnis mimarTvis uflebisaTvis. ori mesamedis xmebis piroba, 
konvenciis me-10 oqmis safuZvelze, Seicvala komitetSi daswrebis uflebis mqone warmo-

madgenelTa xmebis umravlesobiT.10

2. sasamarTlo praqtika

sasamarTlosadmi mimarTva sakonsultacio daskvnis gacemis TxovniT pirvelad ganx-
orcielda 2004 wels. ministrTa komitetis Txovna exeboda damoukidebel saxelmwifoTa 
Tanamegobrobis adamianis uflebaTa konvencias. sasamarTlos mimarTes TxovniT, gadaewyvi-

ta, CaiTvleboda Tu ara damoukidebel saxelmwifoTa Tanamegobrobis adamianis uflebebis 
komisia saerTaSoriso gamoZiebis an mogvarebis kidev erT instanciad.11

2004 wlis 2 ivnisis gadawyvetilebiT, didma palatam erTxmad daadgina, rom sasamarT-

loSi Setanili Txovna ar xvdeboda sakonsultacio daskvnis gacemis kompetenciis far-

glebSi. konvenciis 47-e muxli gamoricxavda sasamarTlos kompetencias, radgan saqme exe-
boda imgvar sakiTxs, rac momavalSi SeiZleboda gamxdariyo konvenciis samarTalwarmoebis 
sagani.

Semdgomi mimarTva sasamarTlosadmi sakonsultacio daskvnis gacemis Taobaze ganx-
orcielda 2008 wels, roca sasamarTlom miiRo pirveli sakonsultacio daskvna. ministrTa 
komitetis Txovnis safuZvelze, sasamarTlos did palatas sakonsultacio daskvnaSi unda 
Seefasebina evropuli sasamarTlos mosamarTleobis kandidatTa siebis Semadgenlobis 
sakiTxi, mdedrobiTi kandidatebis warmoudgenlobis gamo.

aRniSnul SemTxvevaSi, saparlamento asambleam uaryo maltis mier 2006 wels SeTavaze-

bul kandidatTa sia, romelic mxolod mamrobiTi sqesis warmomadgenlobiT iyo dakomple-

qtebuli. siis uaryofis mizezi is gaxldaT, rom masSi ar figurirebda arcerTi mdedrobiTi 
sqesis warmomadgeneli. saparlamento asamblea miCnevda, rom aRniSnuliT adgili hqonda qa-
lTa diskriminacias da darRveuli iyo genderuli balansi.
9 konvenciis me-11 oqmma, romelic ZalaSi Sevida 1998 wlis 1 noembers, komisia Secvala sruli datvirTviT 

momuSave sasamarTloTi. komisiis funqciebSi Sedioda sarCelebis misaRebobis ganxilva, morigebis pro-

ceduris Catareba, faqtebis gamoZieba, daskvnebis SemuSaveba da sasamarTloSi saqmis aRZvra. maSasadame, 
politikuri organo ganixilavda samarTlebriv sakiTxebs. me-11 oqmma gaauqma komisia da aRniSnuli ufle-

bebi mianiWa Tavad sasamarTlos.
10 1992 wlis 25 martis adamianis uflebaTa evropuli konvenciis me-10 oqmis pirveli muxliT gauqmebuli iqna 

Zveli konvenciis 32-e muxlis pirveli paragrafis Canaweri `ori mesamedi~. aqedan gamomdinare, me-11 oqmis 
inkorporirebis Sedegad konvenciis axali tqstis 47-e muxlidan amoRebuli iqna aRniSnuli piroba.

11 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konveciis Tanaxmad sasamarTlo ar ganixilavs 
wardgenil ganacxads, Tu aRniSnuli saqme gadaeca saerTaSoriso gamoZiebis an mogvarebis sxva instancias. 
muxli 35 (2 `b~).
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konvenciis Tanaxmad, mosamarTles, saxelmwifos mier wardgenili sami kandidatisgan 
Semdgari siidan, xmaTa umravlesobiT irCevs saparlamento asamblea.12 konvencia ar akonk-

retebs kandidatebis SerCevis kriteriumebs sqesis mixedviT. mosamarTleebisaTvis ward-

genili moTxovnebi, romelTac konvencia savaldebulod acxadebs, aris is, rom maT unda 
axasiaTebdeT `maRali zneobrivi Tvisebebi an/da unda flobdnen maRali samosamarTlo Ta-

namdebobis dasakaveblad aucilebel kvalifikacias, an unda iyvnen aRiarebuli kompeten-

turobis mqone samarTalmcodneebi~.13

2008 wlis 12 Tebervlis gadawyvetilebiT, sasamarTlom Tavis pirvel sakonsultacio 
daskvnaSi erTxmad miiCnia, rom saparlamento asambleis praqtika kandidatTa siebis uary-

ofis Sesaxeb, mxolod genderTan dakavSirebuli problemis gamo, SeuTavsebeli iyo konven-

ciasTan, maSin roca warmodgenili kandidatebi srulad akmayofilebdnen konvenciis 21-e 
muxlis moTxovnebs. miTumetes, roca dainteresebuli saxelmwifo iRebda yvela aucilebel 
da saTanado zomas imis uzrunvelsayofad, rom siaSi moxvedriliyvnen naklebad warmodge-

nili sqesis kandidatebic.14

sasamarTlo aseve aRniSnavs, rom saxelmwifos mier warmodgenili sia, sasurvelia, Sei-
cavdes minimum erTi gansxvavebuli sqesis kandidats da warmdgenma saxelmwifom unda mimar-

Tos yvela zomas, raTa kandidatTa siaSi orive sqesis kandidatebi iyvnen asaxulni.

SeiZleba davaskvnaT, rom sqesis mixedviT kandidatebis SerCeva arTulebs maTi Ser-

Cevis sakiTxs. SerCeva unda moxdes ara sqesis, aramed im kriteriumebis gaTvaliswinebiT, 
romelTa Sesrulebac SemdgomSi mas samosamarTlo funqciis ganxorcielebisas daevaleba. 
Sesabamisad, calkeul SemTxvevebSi, SeiZleba, adgili hqondes kandidatTa siaSi romelime 
sqesis warmomadgenlis naklebi odenobiT warmodgenas.

Cvens SemTxvevaSi generaluri asamblea kandidatTa SerCevis dros damatebiT ayenebs 
im pirobebs, romelsac Tavad miiCnevs Sesabamisad, maSin, roca konvenciis 21-e muxli miu-

TiTebs mxolod kandidatis maRal zneobriv Tvisebebze da profesiul kvalifikaciaze.

Tumca aRniSnuli ar niSnavs, rom sqesis gaTvaliswinebis faqtori srulad iqnas uary-

ofili. dainteresebulma saxelmwifom unda mimarTos yvela zomas, rogorc amas sasamarT-

lo aRniSnavs, rom orive sqesis kandidatebi Tanabrad iqnen SerCeulni, magram es ar unda 
iyos mTavari ganmsazRvreli faqtori kandidatebis SerCevis procesSi da upiratesoba unda 
mieniWos maT profesiul Tvisebebs. saxelmwifos mxridan sqesTa araTanabari warmodgena, 
rodesac daculia konvenciis 21-e muxlis pirobebi, ar unda gaxdes kandidatTa ganxilvaze 
uaris Tqmis mizezi. aRniSnuli daskvna SeiZleba gakeTdes iqedan gamomdinare, rom adamianis 
uflebaTa evropuli konvencia ar iTvalisiwinebs raime specialur wess, romelic genderul 
paritets savaldebulod miiCnevda.

amgvari wesi gaaCniaT mxolod saerTaSoriso sisxlis samarTlis sasamarTlosa15 da 
adamianisa da xalxTa uflebaTa afrikul sasamarTloebs16, romelic maT SemadgenlobaSi qa-
lisa da mamakacis Tanabrad warmodgenis valdebulebas iTvaliswinebs.

rac Seexeba erovnul sasamarTloebs, amgvari valdebuleba Cadebulia avstriis, bel-

giisa da latviis kanonmdeblobaSi, romlis Tanaxmadac maTi uzenaesi da konstituciuri sa-
samarTloebi genderuli TanasworobiT unda iqnen warmodgenilni.
12 idem, (22).
13 idem, (21).
14 Avis consultati f sur certaines questi ons juridiques relati ves aux listes de candidats présentées en vue de l’électi on des juges de 

la Cour européenne des droits de l’homme. Cour EDH, G.C, 12 février 2008.
15 sisxlis samarTlis saerTaSoriso sasamarTlos romis wesdeba. 1998 w. muxli 36. punqti 8. (iii).
16 Protocole relati f à la Charte Africaine portant sur la Créati on d’une Cour Africaine des Droits de l’Homme et des Peuples. Le 

10 juin 1998. Arti cle 12 §2.
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aRsaniSnavia, rom SemdgomSi maltis mier moxda mxolod mdedrobiTi sqesis kandidat-

Ta warmodgena. im SemTxvevaSi, Tu sapirispiro sqesis siis warmodgena saxelmwifos mxridan 
saparlamento asambleam qalTa diskriminaciad Seafasa, maSin mxolod iseTi siis warmodge-

na, sadac mxolod mdedrobiTi sqesi figurirebs, ukudiskriminaciad SeiZleba Sefasdes.

Tavisi arsebobis manZilze adamianis uflebaTa evropulma sasamarTlom meore sakon-

sultacio daskvna gasca 2010 wels. ministrTa komitetis TxovniT, sasamarTlos unda ga-
daewyvita saparlamento asambleis mier mosamarTleTa arCevis procedura. kerZod, ukrain-

as, romelsac wardgenili hqonda mosamarTleobis kandidatTa sia saparlamento asambleaSi, 
surda, ukan gaeTxova igi, erTi wevris uaris Tqmis gamo. Semdeg ki unda waredgina ganaxlebu-

li sia. saparlamento asamblea miiCnevda, rom ukrainas unda Seevso ukve warmodgenili sia da 
daematebina mxolod erTi kandidati, anu Seevso mxolod erTi gamoTavisuflebuli adgili. 

sasamarTlom 2010 wlis 22 ianvris sakonsultacio daskvnaSi miiCnia, rom Tu xelSem-

kvrel mxares aqvs sruli Tavisufleba, Seadginos kandidatTa sia da am mxriv aranairi kanon-

ieri Careva evrosabWos mxidan ar xdeba, maSin mas SeuZlia, Tavisi mizeziT amoiRos kidec si-
idan kandidati. erTaderTi SezRudva, romelic SeiZleba xelSemkvrel mxares hqondes, aris 
is, rom xeli ar SeuSalos saparlamento asambleis mier arCevnebis proceduris normalur 
msvlelobas da ar daarRvios am proceduris grafiki. am mxriv, aucilebelia bolo vadis 
daweseba saxelmwifosTvis, raTa aRniSnuli procedurebi ar dairRves.17 manamde ki saxelm-

wifo srulad aris Tavisufali Secvalos an Seasworos Tavdapirvelad wardgenili sia.

3. me-16 oqmis samarTlebrivi usworobani 

evrosabWos 2013 wlis 2 oqtombris me-16 damatebiTma oqmma erTgvari siaxle Semoita-

na strasburgis sasamarTlo praqtikaSi. aRniSnuli oqmis Tanaxmad, maRali xelSemkvreli 
mxareebis umaRles iurisdiqciebs (saqarTvelos SemTxvevaSi uzenaesi da sakonstitucio 
sasamarTloebi), saTanado safuZvlebis arsebobisas, SeuZliaT, sakonsultacio daskvnis 
gacemis moTxovniT, mimarTon adamianis uflebaTa evropul sasamarTlos Tavis warmoebaSi 
arsebul saqmesTan dakavSirebiT.18 sakonsultacio daskvnas gascems didi palata. ganxil-

vaSi monawileobs maRali xelSemkvreli mxaris warmomadgeneli mosamarTle ex offi  cio wesiT.

me-16 oqmi krZalavs konvenciis 57-e muxliT gaTvaliswinebul yovelgvar daTqmas. 
gansxvavebiT sxva oqmebisagan, igi ar iqneba savaldebulo konvenciis monawile saxelmwifoe-

bisaTvis da gamoyenebuli iqneba mxolod xelmomweri saxelmwifoebis mimarT. oqmi ZalaSi 
Sedis mxolod mas Semdeg, rac evrosabWos wevri 10 saxelmwifo moaxdens mis ratifikacias.

oqmis preambulis mixedviT, aRniSnuli siaxlis mizania strasburgis sasamarTlosa 
da erovnul iurisdiqciebs Soris urTierTqmedebis gaRrmaveba da subsidiurobis princi-

pis gamyareba. amasTanave, cxadia, Tu erovnuli iurisdiqciebi strasburgis sasamarTlos 
daskvnebs gaiTvaliswineben da sakiTxs konvenciis Sesabamisad gadawyveten, naklebi sarCeli 
Seva strasburgis sasamarTloSi, rac sargebels moutans rogorc mxareebs, aseve xels Seu-

wyobs sasamarTlos gantvirTvas.

rogorc viciT, strasburgis sasamarTlo ar aris erovnuli sasamarTlo xelisuflebis 
zemdgomi instancia. am organos ar SeuZlia Secvalos erovnuli normatiuli an individual-

17 Avis consultati f sur certaines questi ons juridiques relati ves aux listes de candidats présentées en vue de l’électi on des juges de 
la Cour européenne des droits de l’homme (n° 2) (Cour EDH, G.C, 22 janvier 2010). (§ 46).

18 Protocole n°16 à la Conventi on de sauvegarde des Droits de l’homme et des Liberté fondamentales. Strasbourg, 2.X.2013. Art. 1.
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uri aqti.19 Tavisi subsidiuri xasiaTidan gamomdinare, igi ganixilavs uflebaTa darRvevis 
konkretul faqtebs, romelTa mogvarebac ver moxerxda erovnul doneze da SeuZlia, daafiq-

siros mxolod konvenciis konkretuli muxlis darRveva. gadawyvetileba saqmeze `asaniZe 
saqarTvelos winaaRmdeg~ gamonaklisad SeiZleba miviCnioT, sadac sasamarTlom gamosca Se-
degobrivi gankarguleba momCivanis dauyovnebliv ganTavisuflebis Sesaxeb.20 „konvencia es 
aris subsidiuri sistema, romelic yvelaze ufro efeqtianad da saimedod maSin moqmedebs, 
rodesac gasaCivrebuli darRvevebi erovnul sasamarTloSive SeiZleba Semowmdes.21

SeiZleba iTqvas, rom 2013 wlis 2 oqtombris me-16 oqmi garkveulwilad warmoadgens 
aRniSnuli subsidiurobis principidan erTgvar gadaxvevas. msgavs SemTxvevaSi strasbur-

gis sasamarTlo gvevlineba rogorc erovnuli sasamarTlo gadawyvetilebis miRebis mTa-

vari mamoZravebeli Zala, maSin rodesac igi meoradi, anu subsidiuri xasiaTis SeiZleba iyos 
da imsjelos mxolod erovnuli umaRlesi iurisdiqciebis mier miRebuli gadawyvetilebis 
konvenciasTan Sesabamisobaze.

maSasadame, me-16 oqmi zRudavs swored im princips, romlis gamyarebasac preambulaSi 
Tavad usvams xazs da rasac oqmis mTavar miznad da Sinaarsad miiCnevs.

amasTanave, izRudeba erovnuli iurisdiqciebis damoukideblobis xarisxi, vinaidan 
strasburgis sasamarTlos sakonsultacio daskvna erovnuli sasamarTloebis mier SesaZle-

belia aRqmuli iqnes rogorc miTiTeba, Tu rogori gadawyvetileba unda miiRon konkretul 
saqmeze. marTalia, oqmis mixedviT, adamianis uflebaTa evropul sasamarTlos sakonsulta-

cio daskvnas ara aqvs savaldebulo xasiaTi, magram erovnuli sasamarTlosaTvis saerTaSo-

riso sasamarTlos sakonsultacio daskvnas udaod didi gavlena SeiZleba hqondes saboloo 
gadawyvetilebis misaRebad. Sesabamisad, irRveva sasamarTlos damoukideblobis saerTaSo-

risod aRiarebuli fundamenturi principi.

me-16 oqmSi sruli bundovanebaa, rogor gadawydeba sakiTxi, Tu sakonsultacio daskv-

na miuTiTebs konstituciis konvenciasTan Seusabamobas. ras unda daeyrdnos sasamarTlo 
aseT SemTxvevaSi - erovnul konstitucias Tu konvencias?

saqarTvelos kanonmdebloba aRiarebs saerTaSoriso samarTlis primats, garda im 
SemTxvevisa, Tu saerTaSoriso norma ar ewinaaRmdegeba Tavad konstitucias an konstituci-

ur kanons.22 Sesabamisad, zemoT aRniSnul situaciaSi erovnuli sasamarTlo iZulebuli gax-
deba daeyrdnos konstitucias da daarRvios konvencia.

me-16 oqmi ewinaaRmdegeba aseve Tavad konvenciis 47-e muxliT gacxadebul sakon-

sultacio daskvnis princips. aRniSnuli muxlis mixedviT sakonsultacio daskvna ar unda 
exebodes konvenciiTa da misi oqmebiT daculi uflebebebis ganmartebas. man ar unda gasces 
sakonsultacio daskvna iseT saqmeze, romelic momavalSi SeiZleba gaxdes samarTalwarmoe-

bis sagani da sasamarTlos davis reJimSi mouwios am saqmis ganxilva. 47-e muxlis akrZalva ga-
momdinareobs myari logikidan, rom saqmis ganxilvis procesSi sasamarTlo ar moeqces Tavis 
mier gacemuli sakonsultacio daskvnis gavlenis qveS.

19 saqmeSi selmuni safrangeTis winaaRmdeg sasamarTlo uTiTebs, rom igi ver gascems brZanebas, romlis 
Sesrulebac savaldebulo gaxdeba erovnul doneze. ganmcxadebeli moiTxovda, darCenili vada moexada 
niderlandebis cixeSi. niderladebis mxare ar iyo amis winaaRmdegi. strasburgis sasamarTlom ganmarta, 
rom, konvenciis Tanaxmad, mas ara aqvs uflebamosileba, gasces amgvari brZaneba. AFFAIRE SELMOUNI c. FRANCE. 
(Requête n° 25803/94) 28 juillet 1999.

20 asaniZe saqarTvelos winaaRmdeg. (saCivari no. 71503/01) 2004 wlis 8 aprili. §202,203.
21 vildhaberi l., „adamianis ufleba: rogor unda icavdes mas strasburgisa da erovnuli sasamarTloebi“, 

Jurnali „adamiani da konstitucia“, 1, 2002 weli, gv. 60.
22 saqarTvelos konstitucia. 1995 wlis 24 agvisto. mux. 6.
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erovnul sasamarTloebSi sakonsultacio daskvnis gacema konvenciis aRniSnuli mux-

lis uxeS darRvevad SeiZleba Sefasdes, vinaidan mxareebs ar ekrZalebaT sakonsultacio 
daskvnis miRebis Semdeg saqme gaasaCivron strasburgis sasamarTloSi. msgavsi akrZalva 
arc SeiZleba dauwesdeT mxareebs, radgan SeizRudeba konvenciis 34-e muxliT gaTvalis-

winebuli individualuri ganacxadis pirobebi, romlis Tanaxmadac nebismier fizikur pirs 
ufleba aqvs mimarTos evropis sasamarTlos. 

amgvarad, igive sakiTxi, romelzec ukve strasburgis sasamarTlos gacemuli aqvs sa-
konsultacio daskvna erovnul doneze, SeiZleba gaxdes SemdgomSi misi ganxilvis sagani. 
aseT SemTxvevaSi, sasamarTlo aRmoCndeba mis mier gacemuli sakonsultacio daskvnis 
mZevali da ugulvelyofili iqneba konvenciis 47-e muxlis moTxovnebi.

Tu erovnuli sasamarTlo SeZlebs sakonsultacio daskvnis gavlenisagan Tavis daR-

wevas, maSin vawydebiT aranakleb Seusabamobas - ratom gaagzavna erovnulma sasamarTlom 
saqme saerTaSoriso sasamarTloSi, rodesac mis azrs ar iTvaliswinebs? aseT SemTxvevaSi 
Zneli gaxdeba mxareebisaTvis damajerebeli poziciis dasabuTeba da Seiryeva erovnuli 
iurisdiqciis ndobis sakiTxi.

garda amisa, erovnuli umaRlesi iurisdiqcia ideaSi warmoadgens yvelaze maRali 
iuridiuli kompetenciis mqone organos qveyanaSi. mis mier sakonsultacio daskvnis mis-
aRebad sxva, Tundac saerTaSoriso sasamarTlosadmi mimarTva, akninebs am organos da 
mas samarTlebrivi sakiTxebisadmi naklebad ganswavlulad warmoaCens. evrosabWos sxva 
struqturuli erTeulisaTvis samarTlebriv sakiTxebze ganmartebis micema xSir SemTx-

vevaSi SeiZleba aucilebelic ki gaxdes, vinaidan politikurma organom ver gaarTvas Tavi 
samarTlebrivi sakiTxebis sworad gadawyvetas, magram iuridiuli organosaTvis samarT-

lebrivi sakiTxebis ganmartebis Txovna, garkveul uxerxulobas warmoqmnis erovnuli 
umaRlesi sasamarTloebisaTvis maTi kompetenciis Sefasebidan gamomdinare. aRniSnuli 
gvafiqrebinebs, rom erovnul umaRles iurisdiqcias ara aqvs gadawyvetilebis miRebis 
unari.

amJamad, evrosabWos 47 wevri qveynidan Teqvsmet saxelmwifos aqvs xeli mowerili 
oqmze, maTgan ratifikacia moaxdines san marinosa da sloveniis respublikebma.23 

saqarTvelos parlamentma 2015 wlis 4 marts moaxdina aRniSnuli oqmis ratifikacia.24

daskvna

maSasadame, sakonsultacio daskvnis gacema strasburgis sasamarTlos erT-erTi mniS-
vnelovani funqciaa, romelic xels uwyobs iseTi proceduruli sakiTxebis samarTlebriv 
gadawyvetas, romlebic konvenciaSi zustad ar aris daregulirebuli.

Tavisi arsebobis manZilze strasburgis sasamarTlos gacemuli aqvs mxolod ori sa-
konsultacio daskvna. unda velodoT Tu ara am mniSvnelovani funqciis ufro meti dat-

virTviT Sesrulebas, amas dro gviCvenebs, magram faqtia, rom sakonsultacio daskvnebis 
gacemas sasamarTlos mxridan, praqtikaSi Semoaqvs meti sicxade samarTlebrivi dasabuTebis 
TvalsazrisiT. politikurma organom - saparlamento asambleam, SeiZleba ver gaarTvas Tavi 
samarTlebrivi sakiTxebis sworad gadawyvetas, raSic sakonsultacio daskvnas udaod didi 

23 htt p://www.conventi ons.coe.int/Treaty/Commun/ChercheSig.asp?NT=214&CM=1&DF=&CL=FRE (bolos gadamowmebu-

lia 2/04/2015).
24 saqarTvelos parlamentis dadgenileba ,,adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis kon-

venciis me-16 oqmis’’ ratificirebis Taobaze. quTaisi. 4 marti 2015 w. N3139-IIs
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roli ekisreba. Tumca, erovnuli umaRlesi iurisdiqciebis mier, saqmis ganxilvis proces-

Si, samarTlebrivi sakiTxebisadmi ganmartebis Txovnam adamianis uflebaTa evropuli sa-
samarTlosaTvis, maTi damoukideblobis xarisxis SezRudva da garkveuli samarTlebrivi 
SeuTavsebloba SeiZleba gamoiwvios.

imedi viqonioT, rom evrosabWos saxelmwifoebi, romelTaTvisac mniSvnelovania Tav-

ianTi qveynis iurisdiqciebis damoukidebloba, ar moaxdenen aRniSnuli oqmis ratifikacias 
da me-16 damatebiTi oqmi arasodes Seva ZalaSi.
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„ASIA MATTERS – FOR EUROPE. AND EUROPE MATTERS – FOR ASIA”
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Herman Van Rompuy and José Manuel Barroso
16 October 2014
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► The world today is a mess, there is no doubt about it. But probably this is also how the contemporaries of 
other historical ti mes saw their present. We could rather say that the internati onal order is diffi  cult to predict at the 
beginning of a century which is already dominated by very confusing moves and combinati ons. Using the author’s own 
means of research and observati on (fi eld research, the percepti on of reality from the perspecti ve of the study of history, 
and a compared dimension), this arti cle wishes to shed some light on a part of the role played by the European Union 
in the internati onal policy under the circumstances of the fast transformati ons suff ered by the global economic and 
security environment. The strategic relati on with China is worth discussing at several levels (depending on the various 
categories of interests); our considerati ons about the course of the strategic partnership between the two powers and 
about the current evoluti ons of the internati onal scene try to provide only some necessary benchmarks for an overall 
understanding of this diplomati c closeness. 

The United States and Russia are global phenomena with complex, eventf ul trajectories and a direct impact on 
modern universal history. Having emerged on the internati onal arena approximately at the same ti me, the evoluti on 
of the European Union and China (the name Zhōngguó means the Middle Kingdom) is not refl ected in the adopti on or 
appropriati on of the features of the old dualist model generated by the two ideologically opposing groups, the West and 
the East. They both try specifi c governing and extension formulas: the fi rst chooses the road of the European integrati on 
and thus stands out in the classical landscape of intergovernmental cooperati on and transnati onal dialogue between 
the states and the second counts on the advantages of its physical architecture which generates prosperity, to make 
its presence felt on the global scene. Last but not least, the arti cle wishes to bring forward, within a certain contextual 
framework, those essenti al elements of civilisati on which provide an easier understanding of the surrounding politi cal 
and economic realiti es, advancing new refl ecti on leads.

Dan-Alexandru POPESCU
Dan-Alexandru POPESCU has a Ph.D. in History (Université Rennes 2 Haute Bretagne, 2006), is a professor of In-

ternati onal relati ons and European studies at ”Lucian Blaga” University of Sibiu, founder and coordinator of a European 
Documentati on Centre (EDC) while also working in the non-governmental sector in Brussels. This arti cle was writt en 
during his stay at the School of Internati onal Relati ons and Public Aff airs - Fudan University in Shanghai, where the 
author benefi ted from a study & research scholarship off ered by the Chinese government based on the bilateral cooper-
ati on between Romania and China.
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Recently, the ASEM (October) and APEC (November) summits have had the eff ect of opening the eyes 
of the public opinion on China and, implicitly, on Asia - a conti nent whose image is dominated by the moves of 
this used-to-be “dormant” giant. Not just materials about economics, but also arti cles debati ng the contem-
porary policy dynamics, various social and cultural aspects or security analysis from a compared perspecti ve. 
In a recent study with the ti tle The Role of China in Europe’s Percepti on of Asia professor S. Bersick1 comes 
with a series of important clarifi cati ons: the economic and social issues (the economic situati on as a whole, 
investments, business opportuniti es, sports, elements of culture and civilizati on) take most of the news ti me 
in a generally neutral light and China is Asia’s main vector of visibility in Europe. The media from eight EU 
reference2 - countries - relati vely well balanced in terms of politi cs, economics and culture - tries to provide 
a legiti mate framework for this Asian percepti on barometer within the European world. Asia as a giant is not 
seen as a power in itself, as a unitary presence on the internati onal arena (Asia as a non-enti ty) but just by the 
acti ons of its composing states. These states - China, then at a considerable distance Japan, India and South 
Korea - contribute individually to the distributi on and sales of the “concept” with the negati ve percepti on 
(Asia as a peril) visibly characterising the most important level of transconti nental dialogue, i.e. the commer-
cial relati ons. Also, it is interesti ng to bear in mind that the European media sees Asia via the United States, 
which is very much involved in the cooperati on process in the region. 

This homogenous vs. heterogeneous percepti on of Asia would be nothing new, for the European Union 
itself is understood through the lens of its most representati ve member states. But to what extent do we man-
age to overcome the simple geographical approach of the subject and the psychological barriers around the 
noti ons of distrust, prudence and even fear? Probably this is linked to the progress of the internati onal system 
as a whole and last but not least, to the controversies of human nature. Through its foreign policy instruments 
the European Community remains mainly focused on the strategic matt ers related to neighbouring countries; 
crisis management and the security of its close proximity fronti ers (the safety belt) are its main priority. Fol-
lowing this logic, our ability to understand Asia, the interpretati on of the facts happening independently of 
our collecti ve memory, but also the angle at which we are surprising others’ expectati ons and decisions are 
and remain rather limited. Of course, the European Union is not mistaken when it prioriti ses its foreign policy 
strategy depending on the regional geo-politi cs. China does the same in the Asia-Pacifi c area, trying to set up 
its own “Commonwealth” fi rst and foremost, its own community of states close to its economic interests and 
thus to play a regulatory role in the operati on of the macro-regional development engine. If you’re well and 
things are peaceful in your own yard, then you may dedicate your ti me to other causes, with universal stakes. 
But the two poles must collaborate permanently, against the backdrop of the general instability, creati ng new 
bridges between people and the cultures they represent (through research & innovati on, development of the 
informati onal society, public diplomacy). This wish becomes an imperati ve of the ultra-globalised world as 
the growingly acute interdependency between economies, security strategies, the pragmati c vision and the 
win-win type relati ons impose a reorganizati on of the relati ons between states. 

In order to understand China’s behaviour in the sphere of global acti on and power we must fi rst look at 
things from inside. Far from trying to limit the Chinese development model to a set of superfi cial correlati ons 
- as the multi ple dimensions of a China of the future3 deserve to be studied in detail by various specialists - I 
would start with a statement I’ve discovered by chance in a book that I was skimming through at the seventh 
fl oor of a big Shanghai book store on my conti nuous lookout for new sources of informati on [unfortunately, 
the number of politi cs and social sciences books translated into English is sti ll extremely limited, which puts 
signifi cant barriers to a foreign scholar’s access to long chapters of local history, literature and press]. This 

1 Presentati on held at the Fudan University (Shanghai), School of Internati onal Relati ons and Public Aff airs - SIRPA, on 21 No-
vember 2014.

2 Austria, Belgium, Denmark, France, Germany, Italy, Romania and the United Kingdom.
3 According to president Xi Jinping, China’s dream is based on a prosperous, powerful country, the great rejuvenati on of the 

Chinese nati on and the happiness of the people (The Chinese Dream of The Great Rejuvenati on of the Chinese Nati on, Foreign 
Languages Press Co. Ltd., Beijing, PRC, 2014).
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short, but impressively incisive paragraph might provide a possible explanati on to the jostling ascension of 
contemporary China: „We were born into the world poor through no fault of our own. But to die poor is a 
sin”4. Through a simple trick of the imaginati on we could try to link this existenti al testi mony of a local from 
rural China to a much more famous phrase att ributed by the Western media to the Chinese leader Deng Xiao 
Ping (1978-1992): “To get rich is glorious!” (Wealth is glorious). And even if the initi ator of China’s modern-
izati on policies has never utt ered something like this in public, as the Far East is constantly sti mulati ng the 
fascinati on of the West, it most certainly could be used as a leitmoti f of today’s Chinese miracle, reproducing 
in force the essence of a general moti vati on. 

Any study of a social-politi cal reality needs several fi eld trips and we are inevitably faced with the de-
sire to make constant comparisons: in other words, an urgent impulse to relate your own interior, your inner 
ideal of happiness to the outside, to the foreign world, both material and spiritual. Pati ence (the ability not 
to judge on a fi rst impression), tolerance (availability for dialogue) and the spirit of observati on (the ability to 
read messages in gestures and reacti ons) become at this criti cal point not just qualiti es but also working tools 
in the hand of the historian, writer or diplomat. Trips are open books which provide you with something very 
precious - direct contact with people, with elements from their daily lives, from their space of practi ces and 
mentaliti es. So here I am, for the second ti me5, surrounded by the same crowd - pleasant at the beginning, 
but ti ring as the evening comes, constantly checking the level of air polluti on, frequently looking at the sky, 
puzzled by the disturbing sound of the planes launched in their seemingly never-ending military bravadoes, 
experiencing live that socio-cultural pressure (some call it shock) which becomes in ti me a lifestyle but which 
us, from the outside, see with diff erent instruments. Normality, in its multi ple manifestati ons, is relati ve from 
one person to the next, hoping that the individuals - or the states - intuit accurately the common background 
and surprise the diff erences, in order to respect them. The clash of civilisati ons does not happen exclusively 
between Christi ans and Islamists, or between communism and capitalism, but also between Eurocentrism 
and Asiacentrism: two concepts defi ning opposite politi cal systems and diff erent combinati ons of thinking 
mechanisms and beliefs. But do they reject each other in absolute terms? Which is the limit of this cultur-
al-philosophical dichotomy and how can we spread the universal values of peace in order to avoid breaking 
the balance, mutual delusions and abuses6 in the internati onal system?

Like people, countries evolve based on endogenous and exogenous factors which we could put into 
a patt ern determined by certain development parameters: history, traditi ons, climate, relief, geographical 
positi on, available resources, populati on, and crucial events. The natural conditi ons7 and the social-territorial 
dynamics fundamentally determine the route and the functi oning of a state. A conglomerate like China must 
therefore be seen through the lens of its evoluti onary patt ern, conditi oned by the proporti ons of its own ex-
pansion, the record number of its populati on and its specifi c historical evoluti on (relati on between territory 
and positi oning, related phenomena and human community²). With a surface of 9 562 911 km (World Bank, 
2013) and a populati on of over one billion and three hundred million inhabitants8, the People’s Republic of 
China is today a world giant which covers over 6% of the total Earth surface and has approximately one fi ft h of 
the enti re world populati on9. And this requires a considerable eff ort not just from the point of view of the po-

4 Leslie T. Chang, Factory Girls – Voices from the Modern China, Picador, 2010, p. 64.
5 In the summer of 2011 I was att ending a Summer School in China organised by the Confucius Insti tute and the Lucian Blaga 

University of Sibiu. I took advantage of this unique cultural experience - the journey covered Beijing, Shaoxing, Hangzhou and 
Shanghai and published my impressions in a vast travel journal („China – pe repede înainte”, a set of six arti cles, Euroeconomia 
XXI, Sibiu, Sept.-Oct. 2011).

6 Thorsten Patt berg, The Conceptual Contrast Between Eastern and Western Cultures, Foreign Languages Press Co. Ltd., Beijing, 
PRC, 2012, p. 194. 

7 According to the studies, throughout a period of 2000 years, the territory of modern China has seen a series of extreme 
phenomena. Figures speak for themselves: 1621 fl oods, 1392 draughts and 1828 famines, i.e. one each year; and between 
1766 BC and 1937 AD there were no less than 5258 disasters, in average one each six months, according to Sujin Guo, Chinese 
Politi cs and Government, 2012, p. 41.

8 More exactly, 1,357 billion inhabitants, as the trend is ascending, World Bank, online database, consulted in October 2014.
9 Here you may fi nd some interesti ng comparisons: Matt  Schiavenza, A Surprising Map of the World Shows Just How Big Chi-
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liti cal and administrati ve organizati on, but also in terms of economic order: the state10, the main benefi ciary 
of its citi zens’ work, must produce a lot and in a sustained manner in order to face the constant consumpti on; 
the immediate eff ect - social stability11. The concepti on of the politi cal and its instruments of acti on are de-
signed to meet the realiti es from the inside; the identi ty constructi on is based on the need for massive public 
work, and on an ample, conjugated public interventi on for the achievement of a common good which in ti me 
becomes that element the survival of the community itself is dependent on12.

Post-revoluti onary China has evolved spectacularly in the last fi ft y years; massive urbanizati on (the 
considerable importance given to industry, transports and communicati ons) but also internati onal cooper-
ati on has brought it today in a positi on slightly comparable to the western countries. Moreover, the start of 
China’s opening policies is considered a decisive factor of development; these reforms were initi ated in the 
early ‘80s: tens of thousands Chinese could travel to study abroad (especially in the United States) and their 
professional and research potenti al upon their return home was and conti nues to be exploited by the Chinese 
state13. The modernisati on of the economy, its alert rhythm and dominant positi on within the world geo-
politi cs are obviously determined by demographic aspects: 70% of the Chinese populati on is professionally 
acti ve, which puts it on the fi rst place among its main opponents on the world markets. However, between 
2030-2050 this boom will start decreasing, as the number of acti ve individuals drops by approximately 220 
million, argue the experts of the French Nati onal Insti tute for Demographic Studies based on the latest pro-
jecti ons of the United Nati ons14. The direct causes would be: increased life expectancy and the ageing of the 
populati on, low ferti lity, unbalance between the male-female birth rate percentages. But what does this data 
say and how sustainable is China’s model of economic development? A diffi  cult answer to give. 

The OCDE15 observers announce that the verti ginous growth of urban populati on (it is esti mated that 
before the end of the century approximately 90% of the populati on will live in citi es) will have rather serious 
social-economic and environmental repercussions, making life diffi  cult for the Beijing leadership. We shall 
bring to this discussion only a few elements diff erent from the ones menti oned above, such as the decreased 
future producti vity caused by the decreased percentage of acti ve populati on, the extremely high level of pol-
luti on and especially the chronic rural polluti on, health and food security related risks, insuffi  cient food pro-
duced by the local agriculture. We could say that China’s historical dilemma remains the same: how to overlap 
the Western order (Westernizati on) over the essence of its own civilizati on (Socialist modernizati on16) and 

na’s Populati on Is, The Atlanti c, Aug 14, 2013, online source, consulted in October 2014, htt p://www.theatlanti c.com/china/
archive/2013/08/a-surprising-map-of-the-world-shows-just-how-big-chinas-populati on-is/278691/.

10 The state party being the fundamental insti tuti on, unlike other politi cal regimes, where parti es functi on as organizati ons. We 
remind you the essenti al characteristi c of the Chinese governing model („Socialism with Chinese Characteristi cs”): a commu-
nist, ultra-centralised and bureaucrati c state on the unique party skeleton, without a middle class similar to western bourgeoi-
sie, capable to cause major changes on the power monopoly.

11 The Chinese eat industrial amounts of food per day (it is said that the Chinese eat absolutely anything) and the government 
must ensure and make sure that the enti re populati on is given access to a general source of food, a mandatory prerequisite 
of social calm and politi cal control. 

12 Unlike European feudalism, as some scholars argue, the hydraulic society - built between its two major coordinates, the Yellow 
river - „the cradle of Chinese Civilizati on” and the Yang Tze River - has allowed for the emergence of the totalitarian state (or 
eastern despoti sm) considered as the only form of government strong enough and capable to mobilize the enti re workforce 
and all the available resources in order to build complex and reliable systems and thus save the earth from a disaster, letti  ng 
it be culti vated and providing food to the populati on (Guo, op.cit., p. 42).

13 Dan A. Popescu, Andreea D. Călbează, Corespondenţă din Shanghai-China (II): Studiile peste hotare au deschis fronti erele 
Chinei, Euroeconomia XXI, Sibiu, Nr. 417, 31 October 2014. The percentage of those who return once their studies abroad 
completed is, however, small, situated at around 36,5% (2012). 

14 Isabelle Att ané, La Chine, un géant démographique aux pieds d’argile, INED 2014, online source, consulted in November 2014, 
htt p://www.ined.fr/fr/tout-savoir-populati on/memos-demo/analyses/chine/. 

15 Michel Andrieu, La démographie en Chine: une bombe à retardement, Programme de l’OCDE sur l’avenir, p. 34, L’Observateur 
de l’OCDE, No 217-218, Été 1999, online source, consulted in November 2014, htt p://www.observateurocde.org/news/archi-
vestory.php/aid/20/La_d_E9mographie_en_Chine_:_une_bombe__E0_retardement.html. 

16 „The path of socialism with Chinese characteristi cs is the only way to achieve China’s socialist modernizati on and create a 
bett er life for the people” (president Xi Jinping). 
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thus transform its weakness in an advantage17 in a profoundly competi ti ve global context. Let us not forget 
that the West’s economic force and geo-politi cal infl uence stems from long centuries of accumulati ons and 
experiments: the genesis and conceptual acquisiti ons of the Anti quity in parallel with the migrati on of the 
people have determined the evoluti ons of the medieval state. The geographic expansion18, the industrial rev-
oluti on and the cultural-ideological heritage of the Illuminist movement contributed to the baggage of ideas 
and social-politi cal practi ces and the cycle ends with the reformati on of the governing systems, based on the 
modern principles of freedom, justi ce, equity and responsibility. Things have evolved in ti me; the conscious-
ness of the European citi zen had enough ti me to grow and the society to look for the best route to develop. 

FULL STEAM AHEAD, ON THE SILK ROAD!

“This year, the IMF experts have confi rmed that the Chinese economy exceeded the American one in 
terms of volume. Thus, the United States lose their top positi on for the fi rst ti me since 1872 when in their 
turn they overtook the Briti sh economy. In 2014 China’s gross domesti c product amounts to the equiva-
lent of 17,600 billion dollars, while the American economy amounts to 17,400 billion dollars, according 
to the IMF calculati ons. Four years ago, it was esti mated that the Chinese economy would overpass the 
Americans someti me in mid-2020. The change occurred, however, in a rhythm more accelerated than any 
forecast.” (Financial Times & Adevărul, 8 October 2014)19.

Everybody fl inched, the media largely speculated on the moment and the fi gures leave room for inter-
pretati ons and forecasts of all kinds. For a while (one hour, one day or more, does it actually matt er?) China 
overpassed the United States and became the country with the biggest economy on the planet. Two months 
later, on December 4th, a similar moment was revealed by MarketWatch. Stati sti cs report, markets react and 
there is no serious economic analysis or internati onal politi cs arti cle not to recall, between the lines, of the 
upsurge registered by the People’s Republic of China. The evoluti on of global trade in terms of volumes is 
interesti ng to debate20, but the eradicati on of poverty and the sti mulati on of sustainable development are 
long-term processes and global dispariti es remain relati vely high, if we are to compare the average wage of 
a Chinese worker to that of an American or the level of the GDP per capita between the two countries21. We 
17 Mel Gurtov, Global Politi cs in the Human Interest, Lynne Rienner Publishers, Inc., USA, 1988, p. 94.
18 This ti me period - generically referred to as the age of the great geographic discoveries – also means the beginning of Europe-

an colonialism, an aggressive, destructi ve global phenomenon which even today cannot go without causing deep resentment. 
A few centuries later, China sti ll keeps a vivid recollecti on of its encounter with Western civilizati on, seeing it as a traumati z-
ing, yet mobilizing chapter of its modern history: “Since the Briti sh invaders launched the Opium War in 1840, the Western 
capitalist powers came one aft er another to China and China was thus gradually reduced to a semi-colonial and semi-feudal 
society. Over a long period of ti me, the Chinese people had repeatedly made arduous att empts and launched heroic struggles 
to overthrow the rule of imperialism and feudalism for the State independence and the freedom of the people” (quoti ng an 
explanatory board placed at the Memorial for the site of the First Nati onal Congress of the Communist Party of China from 
Shanghai, a museum which I had the opportunity to visit right around the Nati onal Day, in early October 2014). 

19 Keith Fray, China’s leap forward: overtaking the US as world’s biggest economy, Financial Times, Oct 8, 2014, online source, 
consulted in October 2014, htt p://blogs.ft .com/ft data/2014/10/08/chinas-leap-forward-overtaking-the-us-as-worlds-big-
gest-economy/; Elena Dumitru, Este ofi cial: China a depăşit SUA şi a devenit cea mai mare economie din lume, Adevărul, 8 Oct. 
2014, online source, consulted in October 2014, htt p://adevarul.ro/economie/business-internati onal/este-ofi cial-china-depa-
sit-sua-devenit-cea-mai-mare-economie-lume-1_54352b590d133766a8c4009d/index.html.

20 The Economist even made a chart of the world’s richest economies in ti me, The world’s richest economies: China no more, Oct 
16, 2014, online source, consulted in October 2014, htt p://www.economist.com/blogs/freeexchange/2014/10/worlds-rich-
est-economies. 

21  China’s GDP per capita sti ll remains well below that of the United States - 53 042 compared to 6807 in dollars for the year 
2013 (World Bank online ranking). Although today Shanghai has over 4000 skyscrapers, twice as much as New York, this 
real-estate based verti ginous economic boom is deceiving, argue the experts: “The constructi on crane isn’t necessarily a 
symbol of economic vitality; it can also be a symbol of an economy run amok” (Davis, WSJ Nov 21). China’s ambiti on to build 
the highest buildings and its permanent comparison with the United States is not a real indicator of the state of the economy 
or of the stable growth of its living standards, like we would be tempted to assume: “What’s happening in China is similar 
to what happened in the U.S. 80 to 100 years ago, on a diff erent scale. [...] Citi es are competi ng both within China and also 
globally for att enti on and for the appearance that they are fi rst-world. [...] China will get to the point where economic reality 
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use to say that one can have too much of a good thing. Massive industrializati on, the symbol and product 
of modernizati on comes with high costs (besides the social-human aspects related to the quality of life); 
the maintenance of the same accelerated rhythm of consumpti on by the Chinese state requires access to 
an increased number of resources and, therefore, a new path to “survival”22. In an extremely globalized and 
changing economic and politi cal environment, the top positi ons are always fl uctuati ng and the main actors, 
depending on the network of partners they wove around them, move and repositi on conti nuously on the 
strategic interests map. 

We must bear in mind that diplomacy, like any other human acti vity, operates in a context subject to 
transformati ons. More than ever, the progress of science and technology (research and innovati on as public 
diplomacy instruments), accompanied by changes in the evoluti on of mentaliti es and of collecti ve psychology 
have led to the increase of the complexity degree applied to the current economic and politi cal practi ces. 
However, human nature may be seen as a constant23. At this point in ti me, just like one hundred or one 
thousand years ago, man aims for the same purposes, has the same insti ncts, responds to the same external 
sti muli. The diff erence comes from the successive layers of universal teachings and their interpretati ons, 
translated in behaviours. The sati sfacti on of the basic needs of the contemporary society needs a much larger 
volume of resources which are depletable. The responsibility, solidarity and willingness to cooperate shown 
by the states as main actors of internati onal relati ons in their never-ending fi ght for access to raw matt er and 
trading markets must defi ne the mandatory reference framework of today’s diplomati c relati ons. Let’s bring 
in a new factor - Confucianism, which puts the accent on openness and harmony. “China must preserve and 
develop its culture, promoti ng exchanges between civilizati ons, to make the world a bett er place” has recent-
ly24 stated president Xi Jinping, wishing to reassure the world that its constantly evolving country does not 
wish to extend or generate confl icts. 

In October this year, allocati ng a very generous space, much more generous than usual - to the EU-Chi-
na relati ons, the Chinese media recalled of the European tour of prime-minister Li Keqiang in Germany, Russia 
and Italy, an opportunity for numerous meeti ngs with politi cal offi  cials and important economic players25. At 
the end of that same month, in Milan, the tenth high-level conference “Asia-Europe meeti ng” took place, 
announcing a closer involvement of China in matt ers of global governance and security. Launched in 1996, 
ASEM is the most important intergovernmental platf orm for dialogue and cooperati on between conti nents. It 
counts no less than 51 nati ons plus one special place allocated to the European Commission (recently Croati a 
and Kazakhstan have expressed their wish to integrate this organizati on, bringing the number of member 
states to 53). Beijing’s willingness to talk, to get involved in the current world problems but also to connect 
to the global soluti on fi nding mechanism brings to the foreground a new strategic concept of China’s foreign 

- whether that’s on the level of a single developer, local government, or the central government - will become a big factor 
that overtakes ambiti on” (Skyscraper Mania Grips China as Ambiti ons Trump Economy, Bloomberg News, July 24, 2014, on-
line source, consulted in October 2014, htt p://www.bloomberg.com/news/2014-07-23/skyscraper-mania-grips-china-as-am-
biti ons-trump-economy.html). 

22 Also named “natural resources diplomacy”. We could defi ne it as that priority strategy axis of a country aimed at procuring 
and protecti ng access to natural resources. China’s “explosive” economy calls for such “survival” technique given the constant-
ly growing internal demand for energy and its increased dependence on the oil exporti ng countries. China has massively ex-
tended its infl uence in Africa, as well - under the umbrella of the development assistance funds - a conti nent divided between 
a legion of poor states, but which are extremely “endowed” in natural resources. See also Jihwan Park, Korean ODA Strategies 
for Resource Diplomacy towards Africa: Learn the „Angola mode” of Chinese ODA Strategies, The Journal of East Asian Aff airs 
(INSS Seoul, Korea), Vol. 28, No. 1, Spring/Summer 2014, pp. 1-31. In the period 2010-2012, 51 African states benefi ted from 
Chinese assistance funds completed by the setti  ng up of dialogue and regional cooperati on mechanisms such as the China 
Forum – Africa Cooperati on (FOCAC, 2000) and the China – ASEAN Summit; the African conti nent also hosted more than half 
of the economic infrastructure projects which China contributed to as part of the developing countries, according to China’s 
Foreign Aid (2014). 

23 René Albrecht-Carrié, A diplomati c History of Europe since the Congress of Vienna, revised editi on, USA, 1973, p. xix.
24 At the opening ceremony of the Internati onal Conference commemorati ng the 2565th anniversary of the birth of Confucius, in 

Dan A. Popescu, Andreea D. Călbează, Corespondenţă din Shanghai-China (I): Confucius citat de către preşedintele Xi Jinping, 
drept un exemplu poziti v pentru naţiunea modernă, Euroeconomia XXI, Sibiu, Nr. 416, 17 October 2014.

25 China Daily Oct 17, Oct 18, Oct 20, Oct 21, Oct 22, Oct 24, 2014; Beijing Review, Oct 23, 2014.
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policy: the Silk Road. The phrase has a multi cultural resonance, feeding on humanity’s historic memory, both 
from a Western and Eastern perspecti ve. All the more so, it encourages the creati on of “economic belts” 
(Silk Road Economic Belt) and transconti nental “commercial waterways” (21st century mariti me Silk Road), 
necessary in the context of the increased inter-dependence and inter-connecti vity between the states. An 
initi ati ve which was well-received worldwide and discussed at the 22nd high level meeti ng of the leaders of 
the Asia-Pacifi c Economic Cooperati on Forum (APEC, Beijing, 10-11 November26).

The interest to set up a Eurasian network to coordinate and promote peace and security27 in an extend-
ed geographic space and to encourage macro-regional development was reasserted by Premier Li Keqiang 
present in Italy at the ASEM summit. Discussions focused on the improvement of the three pillars of coop-
erati on: politi cal, economic and cultural-demographic. India and China register an „explosive” rate in terms 
of populati on fi gures, China and Japan, together with the four „Asian ti gers”28 are one of the strongest econ-
omies on the planet and last but not least, China (UN member and one of the fi ve permanent members of 
the Security Council), India, Japan and Indonesia (hosti ng the world’s largest Muslim community) are heavy 
players in the world politi cs29. It is relati vely easy to noti ce that there is a constant presence in all the three 
groups of factors infl uencing the regional and internati onal climate: China, the country deeply preoccupied 
with its image in the world and capable of verti ginous growth, as recent decades prove it. One thing that re-
quires a much bett er nuanced and more creati ve politi cal philosophy and geostrategic behaviour, in order to 
maximize the effi  ciency of its acti on from the global balance of power perspecti ve, in the situati on of the fast 
evoluti on - and someti mes of the acute deteriorati on of general state relati ons.

The theory and practi ce of internati onal relati ons show that diplomacy is carried out through negoti -
ati on, meaning the parti es’ availability to communicate through specifi c means to fulfi l certain objecti ves. In 
conclusion, we speak of states - or groups of states - which manage to achieve their interests to a bigger or 
lesser extent, depending on the selected moment, on their own foreign policy strategy or on the negoti ati on 
mechanisms. “Some friends are closer friends than other friends” would confess with a smile Michael Reit-
erer, Senior Adviser of the European External Acti on Service (EEAS) and former ambassador of the European 
Union in Switzerland and the Kingdom of Liechtenstein in a presentati on30 of the European Union Foreign Pol-
icy (CFSP) and of its relati ons with China. In the language of diplomacy, close friend means strategic partner 
and since October 2003 (the year of the fi rst “Policy Paper” on the EU, when China takes the operati onal step 
from “traditi onal state-to-state relati ons” to the community decision level, while also keeping the bilateral 
line of cooperati on and dialogue between the states) and unti l the present day (it was only in April 2014 that 
the second „roadmap” was issued - a much more comprehensive guide of China’s percepti on, interests and 
expectati ons from the EU, aft er a relati ve reluctance in the recent years) the relati on of closeness with China 
tries to reach such an important moment of itself. It may be that Europe needs to become more politi cal than 
it is now in order to be a credible partner in its att empt for a coherent, winning approach to the strategic 
relati on with China (China-EU Comprehensive Strategic Partnership). It may be that it is ti me to initi ate a re-
form of its way of thinking and acti ng in internati onal politi cs, with objecti ves and means adapted both to the 
realism of the big powers (relati vely to the security and defence concepti on) and to its fundamental utopian 
idealism (a much clearer idea on European integrati on) in a profoundly imperfect world. For Europe, the ma-
jor challenge lies in the constructi on of a new global paradigm, Eurasia, “unité géographique et stratégique 
majeure” which experts identi fy as the big balancing scale of world power31.

26 Dan A. Popescu, Andreea D. Călbează, Corespondenţă din Shanghai-China (III): Asia-Pacifi c, în faţa unei şanse istorice de a 
sti mula dezvoltarea comună #APEC #China2014, Euroeconomia XXI Sibiu, Nr. 418, 5 December 2014.

27 Marzia De Giuli, China’s Silk Road initi ati ve enhances win-win cooperati on, Shanghai Daily, March 15, 2014.
28 Initi ally the term of „Asian ti gers” (or „Asian dragons”) referred to the economies of four freshly industrialised states from the 

Far East, i.e. Hong Kong, Singapour, South Korea and Taiwan, which have passed in the ’90s to the stage of developed coun-
tries with a quality of life index comparable to that of Western countries. A new group of states took over: Thailand, Malaysia, 
Indonesia, Philippines (the new “ti gers”) but also Vietnam. 

29 Russia is trying a power-game “at both ends” largely determined by its geographical positi on which could provide it with po-
liti cal leadership alternati ves both on the European and Asian side.

30 Held at Fudan University (Shanghai), School of Internati onal Relati ons and Public Aff airs - SIRPA, on 24 October 2014.
31 Irnerio Seminatore, Les deux modèles d’Europe: Intégrati onniste et stato-nati onal. Qu’est-ce qu’une Europe politi que?, Wor-

king Paper, IERI, Bruxelles, Nov 25, 2014.
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But what is a Strategic Partnership, to be more precise? Which are the main elements defi ning it and 
how does it turn into a useful tool for internati onal politi cs? At European Union level, the concept of external 
acti on sti ll seems very confuse, avoiding discussion about a coherent vision of the 28 member states, espe-
cially against the backdrop of a complex decision making mechanism. The states, especially the oldest ones 
in the European Community, sti ll have the tendency to assume roles and ambiti ons of autonomous powers, 
with their own negoti ati on arsenal and a whole politi cal, military and economic history behind them. They 
mimic or somehow dodge the idea of cooperati on, of a proacti ve, responsible atti  tude, aligned to a unitarily 
expressed interest. These “primi inter pares” (referring here parti cularly to the traditi onal states from the 
heavy area of internati onal relati ons such as Germany, France or the United Kingdom) have in ti me estab-
lished privileged relati ons with China, diffi  cult to melt down in the unique pot of the European construc-
ti on. The European dimension is complementary to the bilateral relati ons, making it diffi  cult for an external 
partner, especially one from the Far East, with infl exible diplomati c traditi ons and practi ces, to perceive that 
unique substance framed by the mott o “United in diversity” which defi nes the log of the EU. It remains a 
challenge for the EU to fi nd the best method to inspire its friends with trust, while permanently adjusti ng the 
language and the cooperati on strategy. 

In general terms, how unproducti ve is it to aim mainly at nati onal interests on the margin of the Euro-
pean interest? Does the Union have the exclusive role of technical support for the member states, providing 
only secondary assistance? This is what it inspires, from the outside. It is obvious that the nati on state was not 
too much diluted once with the emergence of the European Union32, being a politi cal and legal constructi on 
with much too deep roots in the soil of conti nental history for it to be eclipsed all of a sudden by the presence 
of the absorbing European red tape, aft er the signing of a thick pack of agreements. In spite of the diverse 
criti cal voices or of the Euroscepti c currents - which are well represented in the Parliament in Brussels aft er 
the last electi ons, but also in the public life - the European Union conti nues to play a major role in the life 
of each and every member state. At the same ti me, governments and citi zens keep their specifi c interests 
connected mainly to the spati al and cultural reality they live in. And how could it be otherwise, as long as 
the states are sti ll seen as the sum of nati onal interests, combining ambiti on, decision mechanism, coercive 
force and acti on? Moreover, except for a politi cal-ideological division of Europe, there sti ll is a fault line drawn 
according to economic progress and politi cal stability criteria, given by the diff erent historical evoluti ons of 
the states. In this directi on, we could try to outline relati vely easy two categories of member states: the solid 
nucleus, generally referred to as the western states, free to evolve verti ginously aft er the Second World War 
and the states left  behind, but which aft er the fall of the Soviet Union - the gregarious factor, have gott en 
involved in a series of reforms and in a relati vely long transiti on process - depending on the heritage of each 
one’s past - and which are today in the second gear of the European Union (these are the countries of Central 
and Eastern Europe).

The reference to the nati onal cultural territories is maintained as an important chain link and the state 
organizati on (defi ned by consti tuti ons, within the diff erent forms of politi cal regime at a European level) re-
mains the fundamental basis of the existence and development of our society. Nevertheless, this equati on 
also has a variable: economy. The economy is the one aiming at more complex relati ons with other states, 
with other economies, with other trading markets and other operators involved in producti on acti viti es. There 
is no mystery that economy internati onalized much faster than the state, implacable in its manifestati ons of 
security and sovereignty. The citi zens, more or less att ached to nati onal-historic values, but defi nitely having 
interests of evoluti on and welfare, from the perspecti ve of the organizati ons carrying out economic acti viti es, 
force politi cal actors to conduct a series of new repositi oning, in accordance with their current needs. Let’s 
not forget that the European Union started as an economic project (cooperati on triggering prosperity on 
the short and mid-term), the politi cal integrati on being visible only in the last twenty fi ve years (cooperati on 
32 Charles B. Blankart, The European Union: confederati on, federati on or associati on of compound states?, Consti tuti onal Politi -

cal Economy Journal, Springer, Vol. 18, No. 2, 2007.
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triggering security on the long term). But the fi rst decades were dominated by free exchange strategies and 
policies and by the idea of creati ng an ideal, competi ti ve market economy; today, the global perspecti ve is 
imperati ve. The diverse approach of the relati on with China takes into account all these specifi c development 
factors, as well as the eff ects of the economic crisis on a global scale which imposed protecti onist policies and 
strategic regroupings by itself. 

Speaking of the relati ons between the EU and China, it is obvious that the economic and commercial 
dimensions take precedence over politi cal and security considerati ons. It seems only natural, since the EU is 
the biggest player on the global trading scene and China has recently climbed on the top positi on among the 
planet’s biggest economies, in a close fi ght with the United States. If we are to judge in chronological terms, 
two decades ago we could barely speak of a commercial relati on between the two economic structures and 
bilateral exchanges today amount to no less than one billion dollars per day (Deutsche Bank Research 2014). 
However, the commercial balance is negati ve for the European Union which invests more and exports less 
in the relati on with its Asian partner. On the other hand, China is permanently looking for new trading and 
resource markets, courti ng especially those countries of Europe which were weakened by the crisis (Portugal, 
Greece, Italy, Spain) or those which are clearly lagging behind the European average (Hungary, Bulgaria, Ro-
mania)33. One way or the other, this internati onal politi cs34 is paying off  and the maximizati on of coordinati on 
at the level of the EU’s decision mechanism becomes an imperati ve of keeping its global economic competi -
ti veness (but also its politi cal-diplomati c infl uence). 

The importance of China as a strategic partner (strategic market) will grow on the long term; it is es-
ti mated that approximately 90% of the global economic growth will be generated outside Europe. Besides, 
over 210 000 inventi ons were patented in China in 2013, which shows „progress in technology and the coun-
try’s capacity for innovati on”35. This is a relati on built on a win-win recipe, with promising results on both 
ends, where it’s assumed that each one understands the other’s needs in terms of interacti on and coopera-
ti on against the backdrop of the realiti es and constraints of the ti mes we live in. It’s worth menti oning those 
aspects which have someti mes caused diplomati c fricti ons, the dialogue on certain „sensiti ve” topics leading 
to tense situati ons and approaches (like for example the episode related to Nicolas Sarkozy’s presidenti al 
mandate, at a ti me when France was also holding the rotati ng presidency of the European Union36, when he 
tried to „waltz” with a taboo topic of Chinese foreign policy, i.e. Dalai-Lama and Tibet37; or the weapon em-
bargo „game”, very badly seen by China). To increase its chances of success in the negoti ati ons, the European 
Union must act in a coordinated manner as so far the community bodies have served as a buff er between 
the - oft en competi ng - interests of the states under its umbrella and China. Let’s remember that the fi rst Eu-
ropean Union - China Summit was only organised in 1998 in London, under the auspices of the second ASEM 
meeti ng and the visits of the Brussels leaders to China were relati vely rare, compared to the bilateral trips of 
the heads of state and government of the member states38.

Have the great world powers lost interest in the European Union? A short nostalgic retrospecti ve does 
not comfort any pride. Nevertheless… At the end of the 19th century, the western infl uence on the world was 
at its peak, Europe imposed itself globally not so much due to its military superiority but especially due to 
the spread of ideas and transfer of insti tuti ons towards the other corners of the planet. In other words, by 

33 Approximately one third of the Chinese investments in Europe are in the Mediterranean countries and one tenth in Central 
and Eastern Europe.

34 We could try to fi nd some similariti es with the divide et impera principle, quite oft en encountered in the politi cal governing 
formulas of Ancient empires; the principles established by China individually with the European states are not very producti ve 
from the perspecti ve of the European interest and from that of the central administrati on strategies.

35 Wang Xin, ‘Progress in innovati on’ as inventi on patents pass one-million mark, China Daily, February 27, 2013.
36 In the second half of 2008.
37 Pascale Nivelle, Tibet: le supplice chinois de Sarkozy, Libérati on, December 6, 2008, online source, consulted in November 

2014, htt p://www.liberati on.fr/monde/2008/12/06/ti bet-le-supplice-chinois-de-sarkozy_294289. 
38 The former president of the European Commission, José Manuel Barroso, was more acti ve, from this point of view (Jacques 

Santer visited China in October 1998 for the fi rst ti me aft er 12 years of break).
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massively exporti ng the results of its politi cal, social and economic thinking39, and last but not least by its 
cultural infl uence. Exhausted and devastated by two world wars, accepti ng de facto the new geo-politi cal 
confi gurati on from the second half of the 20th century, the European conti nent found its balance on the path 
to European integrati on. The reduced infl uence of Europe in the world is visible these days just like the Amer-
ican supremacy in the space of global security is questi oned by the emergence of regional power centres. 
We speculate a fashionable theory, but we must understand a simple fact: the internati onal politi cal confi g-
urati on is always subject to whims, transiti ons from one situati on to the next are extremely rapid and this 
requires a permanent return to the discussion table. However, this is not only for the relati ons between China 
and the European Union, but for all actors playing at the great powers table be it the United States, Russia, 
China, Europe, India, Japan and others. 

The phantoms of the last century - a landscape dominated by revisionist theories, by aggressive geo-
politi cs and by the run for militarisati on - get back in the scene and insist in showing their muscles, count-
ing on the same barbarian inti midati on tacti cs: the right of the powerful and territorial expansion. In these 
changing circumstances, dominated by the psychological game between the big states seen both as economic 
enti ti es in their race for resources and as mass destructi on nuclear powers, the opti on of multi lateralism and 
the consolidati on of internati onal law and of the internati onal insti tuti ons provide the only reliable alterna-
ti ve. Therefore, the culti vati on of mutual respect through public and cultural diplomacy instruments comes to 
support the geo-politi cal, economic and strategic needs on a desperate lookout for bett er tolerance between 
nati ons and people, in order to avoid the escalati on of a state of chaos (against the background of att empted 
armisti ces to the Ukrainian crisis ended with the impositi on of successive sancti ons without a major success 
in the treatment and actual defusing of the aggression - one of the reasons being precisely the diff erent 
perspecti ves on Russia’s “sin” and the unilateral approach40 taken by the allies). “Keep the European Union 
united!” in front of a common threat which the member states feel with diff erent intensiti es could also be the 
big challenge that the partners of the reunited European family might have to face in the near future. 

The end of the ’80s proved to be a ti me of change in the universal politi cal history. Let’s take a close 
look at what the Italian professor Giuseppe Schiavone was saying: “The East-West relati onship has entered a 
phase of dramati c changes and it is diffi  cult to tell at this moment whether the road will be smoother or even 
more rugged during the 1980s in a global environment that is itself far from clear”41. The text has explicit 
spati al and temporal references and it predisposes to remembrance and comparisons. Moreover, in terms 
of economy, “Western economies seem to be recovering only gradually from a sharp recession” while “on 
the Eastern side growth rates appear to have slackened and are expected to remain well below average. The 
resort to protecti onist measures and import restricti ons on the part of many governments, the spreading 
acti viti es of multi nati onals and the worldwide economic slowdown will dampen the growth of internati onal 
and East-West trade”42. In this case, doesn’t the interpretati on of history from a rather cyclical and factual per-
specti ve provide opti ons to improve the forecast on the events to come? Isn’t precisely this the raison d’être 
of the European Union, now enlarged to 28 member states, of the successive waves of European integrati on, 
to prevent precisely the possibility of a deadlock in the cooperati on process?

Like in some vendett a of the revisionist powers, the theory of traditi onal geopoliti cal rivalries returning 
on the stage (East-West, USA-Russia, Western world - Arab world, liberal democracy vs. Communist societi es) 
seems to be the leitmoti f of the year of 2014. Let us resume: the Ukraine crisis representi ng a spontaneous 
infl ammati on of internati onal relati ons in a revived Cold War atmosphere, and culminati ng with the occupa-
39 René Albrecht-Carrié, op.cit., p. 157.
40 Due to the diff erent stakes of bilateral relati ons with Russia (see the scandal about the selling of Mistral, the French war ships 

or about the delivery of military equipment and German technology, together with the complex issue of supply and transport 
of Russian gas in Europe). The president of Lithuania Dalia Grybauskaite went as far as to denounce a policy of “mistralisati on” 
(!) of the European aff airs (Delfi  – the Lithuania Tribune, 22 July 2014).

41 Giuseppe Schiavone (editor), East-West relati ons. Prospects for the 1980s, The Macmillan Press Ltd., London, 1982, p. xi.
42 Ibidem.
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ti on of Crimea by the Russian forces, aggressive strategic movements between China and Japan on the other 
side of the world43 and a permanent centre of confl icts in the Middle East (the unfrozen Palesti nian war44, the 
Syrian humanitarian crisis, the Iran-Saudi Arabia duel for regional supremacy45 doubled by the proclamati on 
of the Islamic State seen as one of the biggest dangers of history46). We are witnessing a whole series of ag-
gressions and territorial claims, but especially a restructuring of the strategic alliances between states and of 
the global problems: the world order imposed by liberal democracies, considered as the best route to stabil-
ity and prosperity (free trade, promoti on of human rights by any means, more importance given to climate 
changes, the rule of law and the consecrati on of internati onal right as a global governing axiom) is contested 
and the dispute reaches a criti cal point. 

We do not have, at least not yet, a proposed model at a general macro level to replace the old one. No 
fi rm commitment to other planetary causes has emerged over the night and it seems very unlikely for this to 
be the purpose, given the reoccurrence of tensions and the reconfi gurati on of the links between the great 
powers. Taking advantage of an apparent weakening of American leadership47, China, Russia, India, Brazil or 
Iran do not give the impression of trying to cooperate for a supreme purpose; they seem only to represent 
their commercial and economic interests as well as possible, to feed their sovereignty vocati on for the future 
and to strengthen their regional dominance as much as possible48, in oppositi on with the Western force49. The 
emergence of a new Internati onal Development Bank and the setti  ng up of a fund for emergency loans as a 
counterweight to the infl uence of western capital on the world markets (exercised through the World Bank 
and the Internati onal Monetary Fund) is seen by many analysts as a „challenge” to the current order. The New 
World Development Bank will have its headquarters in Shanghai, as China is also the country with the biggest 
contributi on to the joint fund, respecti vely 41 billion dollars (6th BRICS Summit, Fortaleza, Brazil, July 2014).

Does the new model of world bank negoti ated between the BRICS50 countries in the fi rst part of 2014 
and which should start operati ng someti mes in 2016 come to support the fears about the antagonisti c con-
tracti ons of the global scene (being a piece in the puzzle of the confrontati on between developed and de-
veloping countries, which the other actors are forced to join involuntarily according to the criterion „good 
globalizati on vs. bad globalizati on”?51) or is this just the extra imaginati on of the future structure of interna-

43 The turning point seems to be the nati onalisati on of the Diaoyu/Senkaku islands by Japan: „Before 2012, many analysts used 
the term ‚hot economics, cold politi cs’ to describe Sino-Japanese relati ons; but aft er 2012 it gradually became ‚cold econom-
ics, cold politi cs’, though the bilateral economic relati onship is sti ll solid overall”, see Dingding Chen, China and Japan’s ‘double 
cold’ trap. Crisis control should be the top priority in Sino-Japanese relati ons, The Diplomat, Nov 01, 2014, online editi on, 
consulted in November 2014, htt p://thediplomat.com/2014/11/china-and-japans-double-cold-trap/.

44 Very recently, Sweden became the fi rst EU member state to recognise offi  cially the independence of the Palesti nian state 
(although previously Hungary, Slovakia and Poland had done the same gesture, but before having joined the Union, Eurone-
ws, Oct 30); its decision contributed to increased tensions in the region and relaunched the discussions about a coherent 
(?) positi on of European foreign policy with regard to the Middle East status quo. Ishaan Tharoor, Map: The countries that 
recognize Palesti ne as a state, The Washington Post, Nov 7, 2014, online source, consulted in November 2014, htt p://www.
washingtonpost.com/blogs/worldviews/wp/2014/11/07/map-the-countries-that-recognize-palesti ne-as-a-state/?ti d=sm_fb . 

45  S. Azmat Hassan, Saudi Arabia Versus Iran, The Huffi  ngton Post, 16/05/2014 (updated 16/07/2014), online source, consulted 
in November 2014, htt p://www.huffi  ngtonpost.com/s-azmat-hassan/saudi-arabia-iran_b_5332879.html. 

46  Zachary Keck, Indonesian Military Chief: ‘ISIS is the Worst Idea in History’, The Diplomat, Nov 01, 2014, online source, consult-
ed in November 2014, htt p://thediplomat.com/2014/11/indonesian-military-chief-isis-is-the-worst-idea-in-history/. 

47 „The journey from death threats to diplomacy is both a triumph of U.S. statecraft  and a symbol of its declining power”, Mark 
Leonard, Decline of U.S. infl uence means Iran and Saudi Arabia may just have to get along — eventually, blogs.reuters.com, 
June 25, 2014, online source, consulted in November 2014, htt p://blogs.reuters.com/mark-leonard/2014/06/25/as-iraq-falls-
apart-new-opportuniti es-for-peace-are-created/ 

48 G. John Ikenberry, Michael Mastanduno (ed.), Internati onal Relati ons Theory and the Asia-Pacifi c, Columbia University Press, 
USA, 2003, p. 90.

49 The Sino-Russian relati ons developed based on older ideological affi  niti es, some sort of legacy of the past redefi ning percep-
ti ons on the future („They have been moti vated less by shared material interests than by a common sense of nati onal identi ty 
that defi nes itself in oppositi on to the West and in support of how each views the legacy of traditi onal communism”, Gilbert 
Rozman, Asia for the Asians. Why Chinese - Russian Friendship Is Here To Stay, Foreign Aff airs, Oct 29, 2014, online source, 
consulted in November 2014, htt p://www.foreignaff airs.com/arti cles/142305/gilbert-rozman/asia-for-the-asians). 

50 Brazil, India, China and South Africa. Together they host 40% of the global populati on and generate approximati vely 20% of 
the world gross domesti c product.

51 James Corbett , Meet the BRICS ’New Development Bank’, The Corbett  Report, 09/29/2014, online source, consulted in Octo-
ber 2014, htt p://www.corbett report.com/meet-the-brics-new-development-bank/. 
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ti onal relati ons?52. Not lastly, the emergence of this second fi nancial pillar may be accepted as a sign of world 
democrati zati on, speculati ng on the authority crisis based on the following logic: now we can choose? Or 
bien au contraire, who’s not with us, is against us, the climate becoming even more vulnerable to deviati ons? 
The collecti ve memory of war and its planetary devastati ons is today rather weak, so the pragmati c orienta-
ti on of internati onal politi cs is translated visibly in the practi ce of relati ons between the states. The future is 
impossible to read, but the consistency of multi lateralism seems to be tried hard: countries - be it smaller or 
bigger - are no longer interested in choosing one side, but rather in keeping a distance from both sides, for as 
long as possible. However, detachment does not provide the ideal soluti on. What yields stability in a global 
order is, before anything else, the balance of forces legiti mated by the proper functi oning of internati onal law 
structures, in parallel with the improvement of the cooperati on relati ons based on joint advantages. 

EUROPE, CHINA AND THE GLOBAL GOVERNANCE: DOES LOVE EXIST 
WITHOUT PASSION? 

In this context of fi erce competi ti on for supremacy, the European Union has a message to send and 
not only to its traditi onal allies. The eff ects of the Neighbourhood Policy (ENP), for instance, illustrate the 
willingness to open up towards the others, widening the interventi on pool as the South and the East cease 
being just coordinates on a map and become states connected to a network. On the other hand, the success 
of European integrati on so far, even under the deep impact of the social-economic and fi nancial crisis that has 
been haunti ng it for several years, proves precisely that wish of stability and long term vision which is so much 
needed. In spite of the development gaps between the regions, its internal constructi on (treati es - insti tu-
ti ons - policies), together with the decision mechanisms which have improved gradually with the integrati on 
process, have the power of conferring quite some trust to the European citi zens in its economic and politi cal 
future53. The European Union has, therefore, its own recipe of macro-regional governing and administrati on 
(with reference mainly to the relati on between its member states and to the fact that the Lisbon Treaty is try-
ing to favour the best representati on of the small state interests, but also of the interests of a minority group 
of states54, in order to get a sati sfying agreement on the important matt ers) which could become a source of 
inspirati on in internati onal relati ons. But… what would be the weak chain link in this movie broadcasted in 
the world’s chancelleries?

European diplomacy is sti ll a puzzle made up of unconvincing pieces. The European External Acti on 
Service (EEAS or EAS) has been operati onal for litt le ti me55: it was launched offi  cially at the end of 2010 while 
nati onal diplomacies already have a long history of bilateral and multi lateral relati ons with third states. Ac-
cording to offi  cial data, the EEAS counts a few thousand employees working in the central building and adja-
cent structures in Brussels, plus the staff  of the 140 Delegati ons of the European Union implanted all over the 
world. A genuine army of civil servants-diplomats serving the community’s interest and presti ge, European 
managers but also civil staff  from the member states, covering the most diverse fi elds: foreign and security 

52 Very recently, China also launched the Asian Infrastructure Investment Bank (together with 21 other partner states), consid-
ered a regional bank fi nancing infrastructure projects in all of Asia. The initi ati ve was criti cized by the United States who argued 
China’s inability to provide internati onal governance and transparency standards (see Shannon Van Sant, Voice of America, 
Oct 24, 2014, online source, consulted in October 2014, htt p://www.voanews.com/content/china-launches-new-asia-devel-
opment-bank/2494903.html).

53 More than half of the European citi zens (53%) are opti misti c about the future of the EU, the special Eurobarometer „European 
2014”, The European Commission – Press Release, Brussels, May 2014, online source, consulted in October 2014, htt p://euro-
pa.eu/rapid/press-release_IP-14-543_fr.htm?locale=EN; htt p://ec.europa.eu/public_opinion/archives/eb_special_419_400_
en.htm#415.

54 Art. 237-243 on the functi oning of the Council of the European Union, from the Treaty on the functi oning of the European 
Union signed in Lisbon on December 13th 2007 and eff ecti ve as of 1 December 2009. 

55 It is useful to access the EEAS website, the online database, consulted in November 2014, htt p://www.eeas.europa.eu/back-
ground/origins-of-the-european-external-acti on-service/index_en.htm.
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policy, trade, development aid, parti cipati on in internati onal organizati ons, preventi on and management of 
crisis, global environmental challenges, fi ght against poverty, human rights. Could there be too many strategic 
elements and too few realisti c ways of interventi on? For a decade (1999-2009), Javier Solana, the High Rep-
resentati ve for Common Foreign and Security Policy56 has tried to give a unitary, coherent character to the EU 
external acti on and defence policy. Under his mandate, the Insti tute of Security Studies, the European De-
fence Agency and the Politi cal and Security Committ ee (CoPS, a permanent body of the European Union) saw 
the light of day and he was also the initi ator of the only European Security Strategy adopted in 2003 whose 
revised version was presented to the European Council fi ve years later. Javier Solana’s contributi on and legacy 
resurface in a fi nal appeal which is also his politi cal testament: “Coopérez, il n’y a pas d’excuses pour ne pas 
coopérer!”57, speaking clearly about the centrifugal tendencies of the member states. 

At fi rst glance, EU’s foreign policy ambiti ons are mainly nati onal; it is only aft er the sati sfacti on of spe-
cifi c interests that they move on to a general commitment based on overall objecti ves. France will never give 
up its foreign policy58 is the categorical answer given by Françoise Nicolas, an expert of the French Interna-
ti onal Relati ons Insti tute (IFRI) 59. Nor is it required to. France holds one of the fi ve seats in the UN Security 
Council and its DOM-TOM possessions (France d’outre mer), together with the infl uence it exercises on its 
former colonies in politi cal, economic or cultural terms (and we could punctually recall the phenomenon of 
Francophonie, an important agent - French is also the sixth most frequently spoken language in the world, im-
pacti ng over around 220 million inhabitants60) give it a relati vely widespread geographical presence. But the 
limited resources that each individual actor has at its disposal in the global game may impose a complemen-
tarity of the EU-member states foreign policy vision. It is certain that for now we are not performing at the 
height of our aspirati ons and potenti al energy. Nor could we ask China or another external partner (strategic 
or not) to take us seriously, as long as our own decision mechanism and internal organizati on formula are 
sti ll in constructi on. In his governing program, the new president of the European Commission, Jean-Claude 
Juncker also brings to the table foreign policy as the ninth out of ten priority directi ons for the following years: 
“The crisis in Ukraine and the worrying situati on in the Middle East show how important it is for Europe to 
be united in terms of foreign aff airs”61. A strong Union means a more synergic Union in terms of security and 
defence, with a bett er coercive effi  ciency. 

Looking at things from this perspecti ve, China’s strategic European partners remain bilateral: Western 
states with a solid positi on like Germany, France, the United Kingdom or the northern countries maintain 
and establish their own prioriti es in the economic, cultural and politi cal relati ons62 developed with the Asian 
56 Prior to this mandate, Javier Solana held the positi on of General Secretary of NATO between 1995 and 1999.
57 Maroun Labaki, Javier Solana: Mon testament politi que, Le Soir, 10 décembre 2009, online source, consulted in November 

2014, htt p://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/FR/sghr_int/111867.pdf. 
58 Charles de Gaulle said it explicitly in 1944: France must possess diplomati c acti on instruments that match its desti ny “in order 

for it to start playing again the role of one of the world’s biggest states”. „Bref, à mon sens, la France ne peut être la France 
sans la grandeur”, see Mémoires (de guerre), Gallimard, Paris, 2000.

59 Françoise Nicolas, Alice Ekman: „China-France/EU Relati ons: Economic and Politi cal Perspecti ves”, conference held at Fudan 
University (Shanghai), School of Internati onal Relati ons and Public Aff airs - SIRPA, on 17 November 2014.

60 “Due to its demographic growth, the Internati onal Organizati on of La Francophonie (OIF) esti mates that the number of French 
speakers will exceed 700 million in 2015, with 80% of them located in Africa. The weight of francophones in the world popu-
lati on will pass from 3% to 8% according to the Report on the state of French in the world, French Ministry of Foreign Aff airs, 
08/01/2013, online source, consulted in November 2014, htt p://www.diplomati e.gouv.fr/fr/politi que-etrangere-de-la-france/
francophonie-et-langue-francaise/pourquoi-promouvoir-la-langue/arti cle/etat-des-lieux-du-francais-dans-le. 

61 Jean-Claude Juncker, A New Start for Europe: My Agenda for Jobs, Growth, Fairness and Democrati c Change. Politi cal Guide-
lines for the next European Commission, European Parliament, Strasbourg, 15 July 2014, online source, consulted in October 
2014, htt p://ec.europa.eu/prioriti es/docs/pg_en.pdf. 

62 With reference to disproporti onate representati on in an essenti al fi eld like educati on, a domain favouring closeness between 
peoples and implicitly facilitati ng the establishment of cordial bilateral relati ons: at Fudan University, one of the fi ve most 
presti gious universiti es in China, the privileged partnerships concluded with Germany, represented by the German Academic 
Exchange Service, Friedrich Ebert Sti ft ung, Freie Universität Berlin, Universität Hamburg, etc. or with the northern countries 
(Nordic Centre is fi nanced by the governments of the northern states and it comprises a network of 26 Northern Universiti es 
from Denmark, Finland, Iceland, Norway and Sweden), off ering various scholarships, joint and research academic programs, 
student exchanges and mobiliti es are extremely visible. In exchange, the Centre for European Studies does not seem to be 
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giant, doubled here and there by the interventi on of EU’s cooperati on instruments. For a couple of years now, 
some states from Eastern Europe such as Hungary, Greece or Romania have also carried out a vivid campaign 
of rapprochement towards China. We could bring to the discussion a recent diplomati c event: the United 
Kingdom is presented as the most att racti ve European country for Chinese investors, while also being the 
second European investor in China (aft er Germany)63. The relati ons of friendship and hope for a common, 
more fruitf ul future were reiterated by the Briti sh Prime Minister quite explicitly both during his visit in Chi-
na (December 2013): “No country in the world is more open to Chinese investment than the UK”64, and in 
London, on the occasion of the UK-China Summit (June 2014) when David Cameron assured Li Keqiang of his 
government’s support in strengthening the relati on with the EU: “The UK will conti nue to stand for opening 
up trade in the EU; for progress towards an EU-China trade deal”65. This example seems illustrati ve of the level 
of communicati on between Europe and China, although we could very well extend our comparison to other 
global players.

A report of the European Parliament speaks of the internati onal pressure and warns about these errors 
of conduct, suggesti ng possible ways of acti on: “European interests are best served when we speak with one 
voice. The competi ti on will be even fi ercer, with China having already established 300 Confucius Centres (1 000 
planned by 2020) to practi ce cultural diplomacy, and the rise of emerging powers such as India. The United 
States has historically had a strong cultural presence in the world, which is now slightly declining but remains 
powerful. We need bold and ambiti ous policies now”66. Few know that on September 27th 2014 all the Confucius 
Insti tutes in the world, coordinated by the General Headquarters - Hanban - in Beijing have celebrated the fi rst 
historic decade of success: today, China has no less than 472 insti tutes open in universiti es and 732 Confucius 
classes operati ng in primary and secondary schools in 123 countries and regions. 50,000 teachers and volun-
teers ensure the educati onal process for almost one million trainees worldwide67. Of course, such fi gures and 
development are impressive; Confucius Insti tutes make up an essenti al platf orm for communicati on, multi ple 
cultural experiences and promoti on of positi ve relati ons between China and the other people.

As for a short parallel between China and the European Union, the map of Confucius Insti tutes shows 
us 138 structures which operate in almost all the states of geographic Europe, together with 178 Confucius 
classes spread in 22 countries. The external acti on service disposes of a network made up of 140 delegati ons 
which represent the overall interests of the EU in the world, according to their job descripti on. The means 
are mainly politi cal-diplomati c. Are these enough to create a positi ve image, to send a trusted, unitary mes-
sage? All these prove, once more, that we are in a global, open, fi erce competi ti on in economic and geopolit-
ical terms and the machinery of internal synchronisati on/harmonisati on must be understood and applied as 
such. A new beginning seems to be ensured: “Not only for Europe, as the Commission’s slogan says, but also 
for Foreign Policy”, declares Federica Mogherini, freshly appointed head of European diplomacy. “If we want 
to be eff ecti ve in the world, we need to be eff ecti ve starti ng from here, from Brussels. [...] So, we will try to 
share our common vision and make it owned by all the 28 Member States”. Because the European Union’s 
foreign policy may only refer to one interest, reuniti ng the interests of all member states, “clear and united 
messages that will help us orientate our common acti on”68.

encouraged by either side (there is a theme course enti tled „China-EU Relati ons” which is trying to cover this dimension of the 
cooperati on).

63 Foreign direct investment in China declines, The Wall Street Journal, June 17, 2014, online source, consulted in November 
2014, htt p://online.wsj.com/arti cles/foreign-direct-investment-in-china-declines-1402980999. 

64 David Cameron promises China ‘growth partnership’, BBC News, Dec 03, 2013, online source, consulted in November 2014, 
htt p://www.bbc.com/news/uk-25176613. 

65 Informati on published on the offi  cial website of the Briti sh government (June 2014).
66 Report on the cultural dimensions of the EU’s external acti ons, European Parliament, 31 March 2011, Committ ee on Culture 

and Educati on, Rapporteur: Marietje Schaake, 2010/2161(INI), online source, consulted in October 2014, htt p://www.eu-
roparl.europa.eu/sides/getDoc.do?type=REPORT&reference=A7-2011-0112&language=EN. 

67 Culture and Communicati on. Confucius Insti tutes celebrate a decade of reaching out to the world, Beijing Review, Nov 13, 
2014. 

68 Remarks by High Representati ve Federica Mogherini aft er today’s meeti ng of the Foreign Aff airs Council, Brussels, 17/11/2014, 
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We could look at the EU as a website with the right interface, the right graphic symbols, and beauti ful 
welcoming colours, but with a series of links accessed by numerous visitors which are sti ll being developed 
and opti mised so that it cannot send an overall signal of consistency and stability. Countless offi  cial state-
ments speak of how diffi  cult it is for Europe to speak with one voice when it comes to foreign aff airs. But for 
its politi cal survival, it is essenti al that at some point it starts to, although forced by the circumstances rather 
than through an emancipati on of its consciousness. “We must work against this war dynamics in Europe” 
declared the German professor of Polish origins Michael Brzoska in front of his European and Asian students, 
when invited at Fudan University for a lecture on the topic: “The Ukraine Crisis: Prelude to a New Cold War 
in Europe?”69. And the former European leaders Tony Blair and Jacques Chirac affi  rmed, in a joint statement 
almost two decades ago: “[The European Union] must have the capacity for autonomous acti on, backed up 
by credible military forces, the means to decide to use them, and a readiness to do so, in response to inter-
nati onal crises” (Saint-Malo Dec 199870). But progress is slow, as if sti ll waiti ng for the wisdom given by age…

Last but not least, the European Union partners must be “taught” and convinced to accept this unitary 
approach in internati onal cooperati on as the most effi  cient way of deepening relati ons with Europe, counti ng 
on the unique nature of the European constructi on and on the values it stubbornly promotes since the ti me 
of its creati on: reconciliati on, democracy, fundamental freedoms, rule of law, respect for the United Nati ons 
and a fair respect of internati onal law, human dignity, equality and solidarity, universality and indivisibility of 
human rights. At any negoti ati ons with its external partners, the European Union promotes the same set of 
principles which are the basis of its emergence and creati on, setti  ng the basis of the relati on between the 
member states. Otherwise said, the European Union exports as ideas of politi cal philosophy and good prac-
ti ces in the art of governing precisely what it has been experimenti ng and developing successfully since over 
sixty years. No longer than two years ago, the Norwegian Committ ee would argue that the decision to award 
the Nobel Peace Prize to the European Union relied on its role of stability factor, making so that “from a conti -
nent of war, a large part of Europe was transformed into a conti nent of peace” (Oslo, 12 Oct 2012)71. As a sine 
qua non conditi on, the updati ng or reinventi ng of the European external acti on strategy can only be an act of 
will of the states, in the unsafe atmosphere dominati ng the global security environment. 

With a populati on a bit over 500 million inhabitants, a surface of 4 459 980 km² and a gross domesti c 
product esti mated at 17 350 billion dollars (World Bank 2013)72 the EU leadership is acti vely contributi ng to 
the peaceful and constructi ve solving of confl icts and worries in the contemporary world. Lacking a reform of 
the security and defence component, in the framework of internati onal diplomati c relati ons, the authority of 
the European Union is not given by its military capacity, by the number of soldiers or by the amount of weap-
ons at its disposal, like in the case of the United States, Russia or China (hard security). Rather we could see 
a niche in the responsibility taken over fi rmly in punctual items of the global agenda such as the fi ght against 
climate change and the protecti on of the environment, eradicati on of poverty, sustainable development, 
defence of human rights and citi zen freedoms, the fi ght against nuclear proliferati on. In a criti cal situati on, 
the availability to negoti ate, the capacity of mediator and the post-operator role undertaken by the European 
Union may be decisive in the saving of human lives, material goods, cultures and civilisati ons. And in the ex-
treme case of the outbreak of a confl ict, the provision of humanitarian aid, development assistance, technical 

141117_03_en, online source, consulted in November 2014, htt p://eeas.europa.eu/statements-eeas/2014/141117_03_
en.htm. 

69 Presentati on held at the Fudan University (Shanghai), School of Internati onal Relati ons and Public Aff airs - SIRPA, on 6 Novem-
ber 2014.

70 Joint Declarati on issued at the Briti sh-French Summit, Saint-Malo, France, 3-4 December 1998, EU Insti tute for Security 
Studies, February 2000, online source, consulted in November 2014, htt p://www.consilium.europa.eu/uedocs/cmsUpload/
French-Briti sh%20Summit%20Declarati on,%20Saint-Malo,%201998%20-%20EN.pdf. Idea resumed in the Conclusion of the 
European Council in Köln, June 1999, online source, consulted in November 2014, htt p://eeas.europa.eu/csdp/about-csdp/
cologne_council/index_en.htm. 

71 Announcement: The Nobel Peace Prize for 2012, online source, consulted in October 2014, htt p://nobelpeaceprize.org/en_
GB/laureates/laureates-2012/announce-2012/. 

72 Eurostat & World Bank, online databases, consulted in October 2014.
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experti se (soft  security) may be even more effi  cient than the sending of interventi on troops whose force of 
acti on - justi fi ed under one form or another - will only solve the problem temporarily. 

There are two things that I’m always buying when I go to Brussels, one of the professors of Sino-Euro-
pean relati ons would tell us, among theories and concepts: chocolate and books. One helps the heart, the 
other one the mind, I’d add. Here are some other precious things that Europe has to off er to the world! The 
Union remains the most important global stability factor, the most important ambassador of the respect of 
fundamental human rights and also of the principle of state sovereignty, the most important contributor to 
the development aid, the world’s biggest market with a knowledge-based economy and knowledge transfer. 
The development of a “Europe brand” in a global competi ti on73 not just in commercial, scienti fi c, cultural or 
arti sti c terms, but also in terms of internati onal politi cal order, is imperiously necessary. Before the fall of the 
Berlin Wall and the disappearance of the Iron Curtain which separated ideologically the western world from 
the eastern European side of the conti nent, the closeness between the United States and China in the ’70s 
was seen as one of the greatest diplomati c successes of modern history74, contributi ng both to counterbal-
ancing the hegemony of the Soviet Union in Asia (since its foundati on in 1949 the People’s Republic of China 
avoided to become a satellite of the Russians, Mao’s revoluti onary doctrine setti  ng the basis for its own com-
munist organisati on system75) and to protecti ng America’s foreign policy from isolati on. 

Today, the preservation of a strong Europe76 must be seen as a balancing factor in the definition of 
rules at macro-regional level, being situated among the classical models of governing and cooperation 
(balance of power) within the international system; subject, but also object of the new strategies deter-
mined by the interaction between superpowers and the perverse effects of the world systemic crisis. In 
the context of this lack of real power (in terms of military capacities) and also of a reduced interest of 
the member states to concretely support a common foreign and security policy, for now the EU keeps 
its qualities of “lien”77, in a register dominated by major hostile ambitions. Against the backdrop of the 
recent tensions in the relations between the same two traditional blocks on the East-West axis (Russia 
vs. the United States and NATO78) and of the successive attempted armistices in the Ukrainian crisis, the 
leadership in Washington suggests that it understood well the decisive role that the emerging powers - 
and especially China - may play in the global geo-politics: “and we welcome the growth of these nations 
to their global responsibilities and to the assumption of increased global ability to make a difference”, 
declared John Kerry79 during a friendly discourse addressed to his Chinese partner at the Johns Hopkins 
School of Advanced International Studies in Washington, DC80. Like on a brand new chessboard, a pro-
phetic vision has no meaning, pragmatism or compromise around the readjustment of the strategies 

73 Report on the cultural dimensions of the EU’s external acti ons, EP, op.cit.
74 Raymond Cohen, Internati onal Politi cs. The rules of the game, Longman Group Limited, USA, 1981, p. 31.
75 The word “maoism” does not exist in Chinese; they use the phrase: “the thinking of Mao Zedong” (he tried a pragmati c ap-

proach of the previous ideological variants [„-ism”], adapti ng the scienti fi c theories to China’s real situati on). The “Reformer” 
Deng Xiaoping initi ated an ample openness towards the United States, its modernizati on policies being conti nued under one 
form or the other by Jiang Zemin and Hu Jintao. 

76 A parti al disintegrati on of the European Union materialized by the United Kingdom exiti ng the family of states, for instance, 
would be catastrophic not so much internally but for its percepti on to the outside world, for its credibility in front of its exter-
nal partners (speaking of the positi on statements of Mrs Angela Merkel, as a reacti on to the multi ple faces of Briti sh excep-
ti onalism, in Der Spiegel, taken over by the EU Observer, Nov 03, 2014).

77 About Mrs Catherine Ashton, the former head of diplomacy in Brussels, an Iranian offi  cial declared: „She has to go to consult 
with the representati ves of the world powers on every minor detail. Nobody is under the illusion that she has any authority to 
decide on her own. She is no more than a liaison, and at that she is very eff ecti ve”, according to Anshel Pfeff er, Ashton, acti vist 
turned diplomat at center of nuclear talks, Haaretz, Nov 24, 2013, taken over by the EU Observer, Dec 01, 2014.

78 Unlike in the fi rst half of the previous century, the states’ security opti ons and guarantees, as eff ect of multi lateral diplomacy, 
but also as a consequence of the waves of globalized economy, are more extended and with diff erent connotati ons in the 
internati onal geo-politi cal register. 

79 State Secretary in the Obama administrati on (1 February 2013).
80 John Kerry, Remarks on U.S. – China Relati ons, Johns Hopkins School of Advanced Internati onal Studies, Washington, DC, 

U.S. Department of State, Nov 04, 2014, online source, consulted in November 2014, htt p://www.state.gov/secretary/re-
marks/2014/11/233705.htm. 
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which contribute to the identification of new possible schemes, but also to the emergence of new rules 
of the game, as the game progresses. 

The Chinese relati ons with the US develop in a rapid rhythm, also imposed by the countless diplomati c 
challenges which the two states are subject to and subject each other. The stake is simple: 

“The Asia Pacifi c is one of the most promising places on the planet81, and America’s future and security 
and prosperity are closely and increasingly linked to that region”. And the White House diplomat goes on in 
the same register: “but it is clear that coming from the diff erent places we come from, China and the United 
States, we actually do have the opportunity as two leading powers to fi nd soluti ons to major challenges facing 
the world today. And if we can cooperate together and help show the way, that will help bring other nati ons 
along and establish the norms for the rest of the world”. The uni-multi polarism from the end of last century82, 
built around the mission undertaken voluntarily by the United States and dominated by the fi gure of America 
in the collecti ve security space is increasingly losing weight in the face of a circumstanti al bipolarism created 
on the USA-China line83 with the declared purpose of representi ng most eff ecti vely the interests of the par-
ti es and improving commitment for “stability, prosperity, and peace around the equator, from pole to pole, 
throughout this world we live in” (J. K.). 

In spite of all this, in the last six years the relati ons between China and the United States have be-
come unstable: “There is now a rising concern that the mutual mistrust will develop into mutual strategic 
misjudgements and mistakes”84. In parallel with the mutual eliminati on of suspicions and the building of 
new politi cal-military Sino-American relati ons85 - a relati vely sensiti ve chapter, when it comes to negoti ati ng 
equality positi ons, China conti nued to get close to Russia, a neighbour country and older acquaintance with 
common ideological foundati ons86, seen as a potenti al ally of Beijing, in the plan to provide an alternati ve to 
the internati onal order promoted by the “imperialist force of the West”. “We see how quickly Asia Pacifi c has 
been developing over the past few decades. As a Pacifi c power, Russia will use this huge potenti al compre-
hensively. Everyone knows the leaders and the drivers of global economic development. Many of them are 
our sincere friends and strategic partners”, declares Vladimir Puti n in his annual message from the tribune 
of Russia’s Federal Assembly87. The pragmati c character of the relati ons being created becomes obvious; the 
geo-politi cal arena brings in players with rati onal performances, in a new variant88 of alliances and “coexis-
tence” compared to the Cold War days. The signing of “friendly” treati es and bilateral agreements does not 
eliminate the individual, fi erce competi ti on between states, between allies of the same side; on the contrary, 
it is the contradicti ng interests that stand out instead of a convergent vision on sustainable development and 
crisis management. The real batt le concerns, before anything else, macro-regional supremacy, both based on 
economic considerati ons and on strategic-military components. In a confusing hurry, China wishes to confi rm 
its great power status, its conditi on of decisive factor in the management of world peace and security.

81 „Aft er years of rapid development, the Asia-Pacifi c has become the most dynamic region of the world, and it has never been 
as important as it is today in the global landscape” (The 22nd APEC Economic Leaders’ Declarati on, Beijing, 12 November 
2014).

82 Samuel P. Hunti ngton, The Lonely Superpower, Foreign Aff airs, March/April 1999, online source, consulted in November 2014, 
htt p://www.foreignaff airs.com/arti cles/54797/samuel-p-hunti ngton/the-lonely-superpower. 

83 Jean-Bapti ste Jeangène Vilmer, „The Bipolar World of 2025: US and China”, conference held at the Fudan University (Shang-
hai), School of Internati onal Relati ons and Public Aff airs - SIRPA, on 13 November 2014.

84 Zheng Wang, US - China relati ons: The danger of strategic misjudgment, The Diplomat, Nov 8, 2014, online source, consulted 
in November 2014, htt p://thediplomat.com/2014/11/us-china-relati ons-the-danger-of-strategic-misjudgment/. 

85 „New Sino-US major-power relati ons with no confl ict, no confrontati ons, equality, mutual benefi t, cooperati on and win-win”, 
Think Tank Reports 2014, Shanghai Academy of Social Sciences, p. 65.

86 Gilbert Rozman, op.cit.
87 Presidenti al Address to the Federal Assembly, The Kremlin, Moscow, Dec 04, 2014, online source, consulted in December 

2014, htt p://eng.kremlin.ru/news/23341. 
88 „In the multi polar world of the 21st century, the major powers will inevitably compete, clash, and coalesce with each other 

in various permutati ons and combinati ons. Such a world, however, will lack the tension and confl ict between the superpower 
and the major regional powers that are the defi ning characteristi c of a uni-multi polar world”, wrote Samuel P. Hunti ngton over 
15 years ago (The Lonely Superpower, op.cit.). 
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TEMPTATIONS OF THE FUTURE. DYNAMICS OF DUPLICITOUS FRIENDSHIPS 

The multi ple convenience marriages - suggesti ng a contract based on mutual winnings89 - which China 
is celebrati ng with its partners does nothing but feed the power ambiti ons of the Asian giant (refl ected in the 
combinati on between more security and more rapid development, “China’s twin goals”90), in a game of global 
infl uences91 which it seems to start mastering quite well. “Will the land- and sea-based Silk Roads be limited to 
a string of bilateral agreements between China and individual countries, or between China and regional groups 
like the European Union and ASEAN? Is there a grander vision, such as a regional free trade zone incorporati ng 
all the Silk Road countries? Or will China be the ti e that binds it all together, with no special agreements directly 
linking, say, Kazakhstan and Germany?” is asking himself a politi cal analyst92. Is the Silk Road an answer to the 
restlessness and needs of the current world? Or is it just an att empt of China to impose its economic dominance 
in an extended regional register, counti ng on skilful diplomacy and on increasingly clever persuasion instruments, 
in its aspirati on towards universality? Recently, the military closeness between China and Russia, in parallel with 
the declarati ons of reinforcement of the economic and strategic cooperati on (the energy agreements package 
and the massive export of Russian gas to China) refl ect the trend of occasional repositi oning counterbalancing 
the shadow of some common worries93 in the short - and maybe even medium - term.

Many observers ask themselves whether China’s internati onalizati on policy is more than a reply to the 
dominance exercised all this ti me by the United States (Washington consensus) with diff erent methods of acti on. 
The att empt to impose a new global peace system is especially carried out around the “Chinese model” (Beijing 
consensus) built on the theory of the “win-win” cooperati on relati on - promoti ng “equality and mutual benefi t” 
according to the offi  cial statements of premier Li Keqiang94 - and inspired by a similar historical experience (“a 
patt ern of South-South cooperati on”95). In this sense, the Chinese investments and the transconti nental dialogue 
initi ati ves launched in Africa96, the Middle East or in the Asia-Pacifi c area are countless and they are all success-
ful. The states must therefore get accustomed with the Chinese interests (“A wider Chinese vision for a more 
integrated Asia, with China at its center”) in the light of immediate economic benefi ts97, speculati ng the window 
of opportunity left  open by the weakness displayed by America98. But fi rst we need to clarify one aspect: do they 
wish to reform the internati onal system, the older regulatory insti tuti ons or to replace them? China comes with 
its own values and tempts the global business and security environment with a pragmati c “kitchen”, with simple 
dishes which must convince by themselves, through the varied taste of the resulted product, not necessarily 
through the varnish of the wrapping.
89 How can the world be win-win? China is answering the questi on (Chinese), Xinhua, online source, consulted in November 

2014, htt p://news.xinhuanet.com/world/2014-05/08/c_1110604423.htm. 
90 Gaston J. Sigur, Young C. Kim, Japanese and U.S. Policy in Asia, Praeger Publishers, USA, 1982, p. 140. 
91 „The Chinese are thus involved in a balancing act: showing strength while maintaining the tranquillity crucial to conti nued eco-

nomic growth”, Avery Goldstein, reviewed by Lucian W. Pye, Rising to the challenge: China’s grand strategy and internati onal 
security, Foreign Aff airs, January/February 2006, online source, consulted in November 2014, htt p://www.foreignaff airs.com/
arti cles/61342/lucian-w-pye/rising-to-the-challenge-chinas-grand-strategy-and-internati onal-. 

92 Shannon Tiezzi, China’s ‘New Silk Road’ Vision Revealed, The Diplomat, May 09, 2014, online source, consulted in November 
2014, htt p://thediplomat.com/2014/05/chinas-new-silk-road-vision-revealed/. 

93 A de facto anti -western alliance in a “post-Cold War” era, invoking the conti nuati on of the West’s fencing politi cs (see this year’s 
discourse of Vladimir Puti n to the Federal Assembly of Russia: „The policy of containment was not invented yesterday. It has been 
carried out against our country for many years, always, for decades, if not centuries. In short, whenever someone thinks that 
Russia has become too strong or independent, these tools are quickly put into use”, The Kremlin, Moscow, Dec 4, 2014).

94 Chinese premier’s Africa tour set to promote China-Africa relati ons, Xinhua, April 30, 2014, online source, consulted in Novem-
ber 2014, htt p://news.xinhuanet.com/english/china/2014-04/30/c_133302238.htm. 

95 Ewelina Róża Lubieniecka, Chinese Engagement in Sub-Saharan Africa: Can the Beijing Consensus be Explained Under 
World-Systems Analysis?, Fudan Journal of the Humaniti es and Social Sciences, September 2014, vol. 7, No. 3, Fudan Univer-
sity and Springer-Verlag GmbH Berlin Heidelberg, p. 434.

96 China has become the biggest commercial partner of Africa since 2009, bilateral exchanges amounti ng to no less than 210 
billion dollars (2013).

97 President Xi Jinping announced the setti  ng up of a 40 billion dollars fund to support the infrastructure investments in the part-
ner countries of the project „One Belt, One Road”, Xinhua, Nov 08, 2014, online source, consulted in November 2014, htt p://
news.xinhuanet.com/english/china/2014-11/08/c_133774993.htm. 

98 „The US is seen as distracted: Ukraine and the Middle East and a generally weak presidency”, Brian Spegele, China takes carrot-
and-sti ck approach to dealing with neighbors, The Wall Street Journal, Nov 12, 2014, online source, consulted in November 
2014, htt p://online.wsj.com/arti cles/china-woos-neighbors-with-carrot-and-sti ck-approach-1415843541?mod=WSJ_Latest-
Headlines. 
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Sustainable development means responsible needs-answering acti ons, effi  cient now but with a long im-
pact, which should not alter the next generati ons’ eff ort to grow99. The benefi ts of conjugated cooperati on 
are obvious. So are the risks, in the case of singular reacti ons to the vital challenges of humanity: excessive 
deteriorati on of the environment, the human rights and citi zen freedoms package, legislati ve transparency and 
insti tuti onal modernizati on, the “rule of law” vs “rule by law” dilemma, the fi ght against corrupti on, food safe-
ty, cyber-espionage, all of these sti ll need common strategic approaches and concessions between the parti es. 
There are so many initi ati ves to organize and control the internati onal politi cs system, that it is hard for us to 
keep in mind not just the substance and the long term vision of the projects, but even the initi als of the cohort of 
organizati ons and intergovernmental and cooperati on ensembles. And complexity does nothing but stress even 
further the deviati ons and the soluti on crisis related to the world’s current tendency to divide, to split, to reallo-
cate. A wise proverb says that in life, among others, one can consider himself fulfi lled only aft er having planted 
a tree. I would paraphrase that in the current geo-politi cal context: when you reach a criti cal point, when you 
can no longer make it through, go and plant a tree! We could think outside the box using precisely this incenti ve. 

In sync with the world leaders present in the Chinese capital for the two extremely busy days of the 
high level economic meeting of the Asia-Pacific Forum. The world’s most powerful three leaders, presi-
dents Xi Jinping, Barack Obama and Vladimir Putin were surprised practicing gardening together and thus 
contributing, through their gesture, to the maintenance of the “International Friendship Park”. Once more 
they have shown not just an enviable physical condition, but also appetite for the show biz industry. Intri-
cate are the paths of diplomacy. Let’s end with this most unusual story from the event: „Not even the three 
most powerful men in the world are above a little hard labour. Leaders visiting China’s capital enjoyed some 
fresh-ish air yesterday while shovelling dirt onto trees at the Beijing Friendship Forest in yet another fun-
filled APEC event that welcomed a bit of diplomatic mingling and some more weird photo opportunities. 
[...] It’s been fun, APEC. For us the viewers, at least.”100 Some things cannot be put into images. If and how 
will the “great dream” of Xi Jinping manage to produce effects in the plan of global politics remains one of 
the challenges and... vulnerabilities of the future. While waiting for the next environmental summit taking 
place in 2015 in Paris101, China, the world’s greatest polluter, proposes to massively cut down on its global 
gas emissions (compared to the 2005 level). A commitment undertaken in solidarity by the United States, 
as well, while the European Union has already announced a greenhouse gas emissions reduction target of 
at least 40% for the 2030 time horizon. A useful exercise of connection to the multitude of universal fears. 
Let’s hope that the international system gests out of the sphere of a reality show and will be able to pro-
vide real alternatives to the polarization and instability characterizing the current world order, against the 
background of a new wave of regional crisis and of the new central role assumed by secondary powers. 

Translati on of the arti cles: “Europa, China și guvernanţa globală. Mirajul Drumului Mătăsii” and “Noi con-
sideraţii despre relaţiile sino-europene, din perspecti va jocului de putere global”, Studia Securitati s, “Lucian 
Blaga” University of Sibiu, No. 1 & 2 / 2015, ISSN: 1843-1925.

Translati on of the arti cles: “Europa, China și guvernanţa globală. Mirajul Drumului Mătăsii” and “Noi 
consideraţii despre relaţiile sino-europene, din perspecti va jocului de putere global”, Studia Securitati s, “Lucian 
Blaga” University of Sibiu, No. 1 & 2 / 2015, ISSN: 1843-1925.
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99 Report of the World Commission on Environment and Development: Our Common Future („Brundtland Report”), UN docu-
ments, October 1987, online source, consulted in October 2014, htt p://www.un-documents.net/our-common-future.pdf. 

100 APEC leaders get their hands dirty while planti ng trees in Beijing, Shanghaiist – NetEase, Nov 12, 2014, online source, consult-
ed in November 2014, htt p://shanghaiist.com/2014/11/12/look_apec_leaders_get_their_hands_d.php. 

101 The 21st Conference of Parti es to the United Nati ons Framework Conventi on on Climate Change and the 11th meeti ng of the 
Parti es to the Kyoto Protocol, Paris, from 30 november to 11 december 2015. 
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ABOUT THE NEED FOR THE ADOPTION OF THE SPECIAL LAW ABOUT THE NEED FOR THE ADOPTION OF THE SPECIAL LAW 
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Roin Migriauli 
Doctor of Law, Associate Professor of Caucasus Internati onal University

RESUME 

The present arti cle deals with the questi on of the reparati on for the illegal expropriati ons during the 
politi cal regime of the „United Nati onal Movement“in Georgia in the years 2003-2012 .

 In the fi rst part of the arti cle the author briefl y and concisely tries to show the actual situati on in Geor-
gia regarding the issue of illegal expropriati ons by the state authoriti es. One stresses that during the politi cal 
regime of the „United Nati onal Movement“ in the years 2003-2012 the property was taken away illegaly from 
private persons in favour of the state or third parti es.

 In all these cases the expropriati ons took place without or against the will of the respecti ve owner and 
without suitable legal basis. 

 From October 2012 - aft er the change of the politi cal regime in Georgia - some thousands of natural 
and legal enti ti es have turned to the public prosecutors and to the court with the desire of reassignment 
of the illegaly expropriated property, the compensati on(damages) or the conducti on of criminal investi ga-
ti ons because of extorti on, constraint etc. There are people concerned who state that the politi cal regime 
of the „United Nati onal Movement“ took away the property of private and illegaly and without adequate 
compensati on.

 Nowadays the public prosecutors, as well as the courts deal with these legal cases, but there are some 
unavoidable problems for the plainti ff s or complainants concerning the legal penetrati on. It is about the fact 
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that the criminal pursuit of respecti ve criminal off ences for juridical or actual reasons are not possible. Also 
the replevins of the plainti ff s are hopeless, because in most cases a credulous acquisiti on is given. In a whole, 
there have been made no essenti al changes of the situati on of the aff ected persons as before the parliamen-
tary electi ons in 2012 promised. The “justi ce has not been restored yet”.

From the said follows, that there is a need for the protecti on of the rights of aff ected persons (repres-
sion victi ms) – it cannot be tolerated further that the aff ected persons cannot enforce their rights. Besides, 
the author concludes from the arti cle 21 of the Consti tuti on of Georgia (proprietary guarantee) that there is 
an consti tuti onal obligati on of the state to create a norm base which will allow either the reassignment of the 
property of aff ected persons or their fair and adequate compensati on.

 In the second part of the arti cle the author discusses the respecti ve legislati on of the Federal Republic 
of Germany about the property issues concerning illegal expropriati ons by the state. The author discusses the 
historical background for the ammandment of the respecti ve german legislati on. Special att enti on is drawn to 
the concrete conditi ons of the proprietary reassignment claim and compensati on claim. The german model 
should, according to the author be valid as an example for the georgian legislator.

 Eventually, in the third part of the arti cle the author discusses in main features the possible contents 
and the possible structure of the law to be adopted by the georgian legislator. 

 At the end of the arti cle the author stresses again the actual invidious and unconsti tuti onal legal situa-
ti on in Georgia and the necessity of the creati on of a suitable legislati on which should allow the reparati on of 
respecti ve kind – reassignment or compensati on - to the aff ected person (repression victi ms).

1. specialuri sakanondeblo bazis Seqmnis aucilebloba 

„erTiani nacionaluri moZraobis“ mmarTvelobis periodSi, romelsac „reJimis“ kval-

ifikaciac ki SeiZleba mieces, saxelmwifo uwyebebis, saxelmwifo moxeleebis an maTTan 
daaxloebuli pirebis mier pirdapir an arapirdapir xdeboda konkretuli moqalaqeebis an 
organizaciuli gaerTianebebis nebis sawinaaRmdegod an maTi nebis gareSe, maT sakuTrebaSi 
arsebuli qonebebis ukanono CamorTmeva. aseTma ukanono qmedebebma ara mxolod am pirTa 
dazaraleba gamoiwvia, aramed zogierTis mimarT ganxorcielda saxelmwifoebrivi represie-

bi, ris Sedegadac isini an maTi ojaxis wevrebi wamebisa da usamarTlo mopyrobis msxverplad 
iqcnen1. es xdeboda pirdapiri an arapirdapiri gziT, ra drosac, saxelmwifos warmomadgen-

lebi moqmedebdnen ukanonod, xolo maTi faqtobrivi qmedebebi da administraciuli aqtebi 
iyo marTlsawinaaRmdego da Seicavda danaSaulis niSnebs. 

dReisaTvis, prokuraturas Sesabamisi saCivriT mimarTa ramdenime aTeulma aTasma 
pirma, Tumca prokuraturas sisxlissamarTlebrivi devnis dawyebisaTvis an samarTlebrivi 
safuZveli ara aqvs (sasamarTlos gadawyvetilebebi kanonier ZalaSia Sesuli, xolo axal 
garemobaTa arsebobis damtkiceba faqtobrivad SeuZlebelia), anda saxelmwifos fiskalur 
interesebs upirates mniSvnelobas aniWeben, vidre represirebulis qonebrivi mdgomareobis 
aRdgenas.

dRes arsebuli sakanonmdeblo bazis pirobebSi, represirebuli pirisaTvis naklebad 
perspeqtiulia samoqalaqo davis dawyeba. gansakuTrebiT, im pirobebSi, rodesac represire-

buli piris kuTvnili qoneba, xSir SemTxvevaSi, mesame pirTa - e.w. „keTilsindisier SemZenTa“ 
sakuTrebaSia, rac samarTlebrivad gamoricxavs aRniSnuli qonebis ukan dabrunebas. 

1  aseT pirs „represirebuli piri“ an „reJimis msxverpli“ SeiZleba vuwodoT
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amdenad, saxelmwifos dReisaTvis araviTari samarTlebrivi instrumenti Tu meTodi 
ar gaaCnia, rac uzrunvelyofda reJimis msxverplTa kanonieri interesebis dacvas. Seqmnili 
samarTlebrivi mdgomareoba nebismier demokratiul saxelmwifos aiZulebda, mieRo saTana-

do samarTlebrivi zomebi, raTa daecva moqalaqeTa ganuzomlad didi wris kanonieri inter-

esebi. politikur wreebSi saxelmwifos mier ganxorcielebul aseT RonisZiebas „samarTlia-

nobis aRdgenas“ uwodeben.

samarTlianobis aRdgenis mniSvnelovani winapirobaa - Sesabamisi samarTlebrivi ba-
zis Seqmna. axali samarTlebrivi bazis Seqmnis aucilebloba arsebuli samarTlebrivi md-

gomareobidan gamomdinareobs. saxelmwifom ki specialuri kanonmdeblobis Seqmna Tavis 
uSualo da pirdapir valdebulebad unda daisaxos. sadavo ar aris is faqti, rom, arsebu-

li sakanonmdeblo bazis farglebSi, samarTlianobis aRdgenis problema gadauWreli rCeba. 
specialurma kanonma unda gansazRvros ara mxolod represirebuli piris (reJimis msxver-

plis) samarTlebrivi statusi, aramed agreTve SesaZlebeli unda gaxados represirebuli 
pirisaTvis (reJimis msxverplisaTvis) CamorTmeuli sakuTrebis dabruneba an misTvis Sesa-
bamisi kompensaciis gadaxda.

saxelmwifos zemoaRniSnuli valdebulebis samarTlebrivi safuZvelia saqarTvelos 
konstituciis 21-e muxli, romelic Seicavs sakuTrebis garantias da adgens sakuTrebis xe-
lSeuvalobas. aRniSnuli muxlis me-3 nawilis Sesabamisad, sakuTrebis CamorTmeva dasaSvebia 
mxolod Semdgomi pirobebis kumulatiuri arsebobisas, kerZod: (a) Tu saxezea aucilebeli 
sazogadoebrivi saWiroeba; (b) kanoniT pirdapir aris gaTvaliswinebuli Sesabamisi SemTx-

veva; (g) saxezea sasamarTlos gadawyvetileba; (d) saxezea organuli kanoniT dadgenili 
gadaudebeli aucilebloba. garda amisa, saqarTvelos konstituciis aRniSnuli norma sa-
kuTrebis CamorTmevis SemTxvevaSi, iTvaliswinebs mis winaswar, srul da samarTlian anaz-

Raurebas.

amgvarad, saqarTvelos konstitucia, marTalia, uSvebs saxelmwifos mxridan sakuTre-

bis CamorTmevis SesaZleblobas, Tumca sakuTrebis CamorTmeva mxolod maSin SeiZleba iyos 
konstituciuri da, Sesabamisad, marTlzomieri, Tu saxezea konstituciis 21-e muxlis me-3 
nawiliT gaTvaliswinebuli winapirobebi. yvela sxva SemTxvevaSi saxelmwifos mxridan sa-
kuTrebis CamorTmeva aris arakonstituciuri da ukanono. unda aRiniSnos, rom saqarTvelos 
konstituciiT gaTvaliswinebuli ZiriTadi uflebebi, gansakuTrebiT ki, sakuTrebis ufle-

ba, pirvel yovlisa, uzrunvelyofs, swored, saxelmwifos Carevisagan piris dacvas, misi ar-

sebuli sakuTrebisa Tu samkvidro poziciebis ganmtkicebas. 

aqve isic unda aRiniSnos, rom saqarTvelos konstitucia, sakuTrebis uflebis ganx-
orcielebisa da misi dacvis garkveuli garantiebis Seqmnis garda, imavdroulad aiZulebs 
saxelmwifos, uzrunvelyos qveyanaSi konstituciuri wesrigi. xolo konstituciuri wes-
rigis erT-erTi umTavresi elementia, swored, moqalaqeTa ZiriTadi uflebebis ganxor-

cielebis garantiebi. Sesabamisad, saxelmwifo valdebulia ara mxolod Tavi Seikavos kerZo 
sakuTrebis xelyofisagan, aramed igi aseve, valdebulia, uzrunvelyos misi dacvac. aqedan 
gamomdinare, Tuki sakuTrebas xelyofda uSualod saxelmwifo, igi valdebuli xdeba, Tavad 
izrunos darRveuli sakuTrebis uflebis aRdgenaze, xolo aseTis SeuZleblobis SemTxveva-

Si, gasces Sesabamisi (adekvaturi) da samarTliani kompensacia.

saxelmwifos mier daSvebuli samarTlebrivi Secdomebis gamosworeba (anu „samarTlia-

nobis aRdgena“) unda moxdes, swored, samarTlebriv CarCoebSi, Sesabamisi kanonebis meSveo-

biT. xolo Tuki arsebuli samarTali, Tundac faqtobrivi mizezebis gamo, ver uzrunvely-

ofs sakuTrebis xelSeuvalobas, maSin saxelmwifo valdebulia, Seqmnas axali sakanonmdeblo 
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baza, romelic Seuferxeblad da daubrkoleblad uzrunvelyofs konstituciis 21-e muxlis 
praqtikul moqmedebas. saxelmwifos aRniSnuli valdebuleba, rogorc ukve aRvniSneT, ga-
momdinareobs Tavad sakuTrebis konstituciuri uflebis samarTlebrivi arsidan. 

rogorc iTqva, saqarTveloSi „erTiani nacionaluri moZraobis“ mmarTvelobis peri-

odSi (2003 – 2012 ww.) saxelmwifo an saxelmwifo moxeleebis da maTTan daaxloebuli pirebi 
xelyofdnen kerZo sakuTrebas. arsebuli situaciidan da konstituciis 21-e muxlis arsi-

dan gamomdinare, saxelmwifo valdebulia, Seqmnas iseTi sakanonmdeblo baza, romelic uz-

runvelyofs pirTa sakuTrebis sakonstitucio uflebis dacvas. aqve unda aRiniSnos, rom 
saTanado sakanonmdeblo bazis Seqmnam, marTalia, SeiZleba warmoSvas saxelmwifos mxridan 
gansakuTrebiT didi odenobis qonebis gacemis valdebuleba, Tumca saxelmwifosaTvis pri-

oriteti unda iyos sakuTrebis uflebis, rogorc ZiriTadi uflebis ganxorcielebis sakon-

stitucio garantiebis Seqmna, vidre aqcentis gakeTeba fiskalur Sedegebze.

amgvarad, saqarTvelos kanonmdebelma unda Seqmnas Sesabamisi sakanonmdeblo baza 
da amiT uzrunvelyos konstituciuri wesrigis damyareba. am TvalsazrisiT, qarTveli 
kanonmdeblisaTvis saintereso unda iyos sxva saxelmwifoebis Sesabamisi samarTali da sa-
samarTlo praqtika. winamdebare statiaSi ganvixilavT germaniis federaciuli respublik-

is, rogorc mZime uaxlesi warsulis mqone saxelmwifos, Sesabamis sakanonmdeblo bazasa da 
samarTlebriv praqtikas.

2. germaniis federaciul respublikaSi arsebuli 
specialuri sakanonmdeblo baza2

germaniis federaciul respublikaSi, saxelmwifos mier CamorTmeuli qonebis dab-

runebisa da saxelmwifos mxridan Sesabamisi kompensaciis gacemasTan dakavSirebiT, sakma-
od soliduri sakanonmdeblo baza aris Seqmnili. aRniSnuli ganpirobebulia am qveynis mZime 
uaxlesi istoriiT - me-20 saukuneSi germaniis miwaze arsebobda ori diqtatoruli saxel-

mwifo, romelTa teritoriebze Sesabamisi xelisuflebebis mier, sxvadasxva motiviTa da 
mizeziT, sistematurad, xorcieldeboda kerZo sakuTrebis CamorTmeva.

arsebuli samoqalaqo an Tundac sisxlissamarTlebrivi institutebi ubralod ver 
uzrunvelyofdnen Sesabamisi qonebebis ukan dabrunebas an Sesabamisi samarTliani da adek-

vaturi kompensaciis gacemas. amitomac, germaniaSi Seiqmna specialuri sakanonmdeblo baza, 
romelmac moawesriga Sesabamis pirTa samarTlebrivi statusi da CamorTmeuli qonebis dab-

runebisa da Sesabamisi kompensaciis miRebis sakiTxebi. 

germaniis gaerTianebis droisaTvis erT-erT yvelaze did problemas warmoadgenda yo-

fil germaniis demokratiul respublikaSi ganxorcielebuli eqspropriaciebi. socialistu-

ri saxelmwifo ideis Sesabamisad, aRmosavleT germaniaSi, sabWoTa okupaciis dros da, aseve, 
germaniis demokratiuli respublikis Seqmnis Semdeg, saxelmwifos mxridan mizanmimarTulad 
xdeboda kerZo sakuTrebis nacionalizacia, rac gulisxmobda aRniSnuli qonebebis saxelm-

wifo sakuTrebaSi gadasvlas. im dros, rodesac germaniis demokratiuli respublikis moqa-

laqeebs aRniSnuli eqspropriaciisaTvis Sesabamisi kompensacia ekuTvnodaT, germaniis feder-

aciuli respublikis moqalaqeebs saerTod aranairi kompensaciis miRebis ufleba ar hqondaT. 

2 aRniSnul samarTlebriv kvlevaSi didi daxmareba gamiwia samarTlis referendarma batonma Tamaz Salam-

beriZem, saadvokato biuro „migriauli da partniorebis“ iuristma, haidelbergis (germania) universite-

tis kursdamTavrebulma
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germaniis gaerTianebis Semdgom dadga sakiTxi, Tu rogor unda momxdariyo aRniSnu-

li sakuTrebis (qonebebis) bedis gansazRvra. aRniSnuli sakiTxebi, upirvelesad, mowesrigda 
germaniis gaerTianebis Sesaxeb 1990 wlis xelSekrulebaSi3.

germaniis gaerTianebis Sesaxeb xelSekrulebiT ganisazRvra eqsproprirebuli qonebis 
momavlis sakiTxic. aRniSnuli xelSekrulebis Sesabamisi debulebebis Tanaxmad, eqspropri-

rebuli qoneba, principSi, unda dabruneboda wina mesakuTreebs an maT memkvidreebs. gamonak-

liss warmoadgenda, magaliTad, iseTi garemoeba, rogoric iyo sakuTrebis ukan dabrunebis 
SeuZlebloba, gamowveuli Sesabamisi nivTis funqciuri datvirTvis arsebiTi cvlilebis an 
yofili germaniis demokratiuli respublikis moqalaqis mxridan sakuTrebis keTilsindis-

ieri SeZenis gamo. am SemTxvevebSi, naturiT dabrunebis moTxovnis ufleba Seicvala Sesa-
bamisi kompensaciis miRebis moTxovnis uflebiT (fuladi kompensacia an sxva uZravi qonebis 
gadacema). gaerTianebis xelSekrulebis Sesabamisad, naturiT dabruneba - uZrav qonebaze an 
Senoba-nagebobebze sakuTrebis uflebis gadacema - aseve gamoiricxeboda, Tuki uZravi qone-

ba an Senoba-nagebobebi garkveuli sainvesticio miznebisaTvis unda gamoyenebuliyo. 

germaniis gaerTianebis Sesaxeb xelSekrulebiT gaTvaliswinebuli debulebebi ukve 
SemdgomSi dazustda federaluri kanoniT „Ria qonebrivi sakiTxebis mowesrigebis Sesax-
eb“4 da, aseve, federaluri kanoniT „investiciebis prioritetis Sesaxeb“ (Investi ti onsvorrangs-
gesetz). aRsaniSnavia, rom germaniis gaerTianebis Sesaxeb xelSekrulebiT gaTvaliswinebuli 
mowesrigeba ar iyo srulyofili: xelSekruleba, maT Soris, ar iTvaliswinebda sakuTrebis 
dabrunebis SeuZleblobis SemTxvevaSi gansaxorcielebeli kompensaciis saxeebsa da moc-

ulobas. igive exeboda, aseve, kompensaciis sakiTxebs, romlebic dakavSirebuli iyo meore 
msoflio omis Semdgomi saokupacio samarTlis Tu saokupacio suverenitetis safuZvelze 
ganxorcielebul eqspropriaciebTan. samagierod, 1994 wlis 27 seqtembers miRebulma fed-

eralurma kanonma5, romelsac SemoklebiT „anazRaurebisa da kompensaciis Sesaxeb“ kanoni 
SeiZleba ewodos, praqtikulad Seavso aRniSnuli xarvezic. 

dReis mdgomareobiT, germaniis federaciaSi saxezea Sesabamisi kanonmdebloba, rome-

lic sakmaod detalurad da naTlad awesrigebs zemoT xsenebul qonebriv sakiTxebs. gansa-
kuTrebiT, aRsaniSnavia, rom arsebuli mowesrigeba ganasxvavebs pirTa sxvadasxva jgufs da 
eqspropriaciis (sakuTrebis CamorTmevis) sxvadasxva SemTxvevas. 

2.1. pirTa sxvadasxva jgufi da eqspropriaciis 

sxvadasxva SemTxveva

a. pirebi, romelTac TavianTi sakuTreba gdr-is Camoyalibebis Semdeg CamoerTvaT

pirvel yovlisa, aRsaniSnavia is pirebi, romelTac gdr-is Camoyalibebis (07.10.1949 
w.) Semdeg, sakuTreba CamoerTvaT saerTod kompensaciis gareSe anda Tavad gdr-is moqa-

laqeebTan SedarebiT mcire kompensaciis sanacvlod. „Ria qonebrivi sakiTxebis mowesrige-

bis Sesaxeb“ federaluri kanonis me-3 paragrafis pirveli punqtisa da pirveli paragrafis 
safuZvelze zemoxsenebul pirebs, ubrundebaT CamorTmeuli sakuTreba. kanonis Sesabam-
isad, aRniSnul eqspropriaciebs uTanabrdeba sakuTrebis dakargva iZulebis, motyuebis, 
Zalauflebis borotad gamoyenebis da sxva arakeTilsindisieri maqinaciis safuZvelze, 

3 Einigungsvertrag – Vertrag zwischen der Bundesrepublik Deutschland und der Deutschen Demokrati schen Republik über die 
Herstellung der Einheit Deutschlands

4 Gesetz zur Regelung off ener Vermögensfragen
5 Gesetz über die Entschädigung nach dem Gesetz zur Regelung off ener Vermögensfragen und über staatliche Ausgleichsleis-

tungen für Enteignungen auf besatzungshoheitlicher Grundlage – Entschädigungs- und Ausgleichsgesetz, SemoklebiT EALG
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romelic ganxorcielda saxelmwifo uwyebebis an saxelmwifosTan afilirebuli (daaxloe-

buli) pirebis mier. 

amave jgufs miekuTvnebian pirebi, romelTac iseve, rogorc zemoxsenebul pirebs, gdr-
is dafuZnebis Semdeg, CamoarTves sakuTreba, Tumca ar aqvT sakuTrebis ukan dabrunebis 
moTxovnis ufleba. kanoni iTvaliswinebs sakuTrebis ukan dabrunebis moTxovnis gamoricx-

vis ramdenime SemTxvevas: 

a) rodesac „Ria qonebrivi sakiTxebis mowesrigebis Sesaxeb“ federaluri kanonis me-4 
paragrafis pirveli punqtis Sesabamisad, sakuTrebis ukan dabruneba gamoricxulia sagnis 
bunebidan gamomdinare: magaliTad, gamoricxulia miwis nakveTsa da Senoba-nagebobaze sa-
kuTrebis uflebis (aseve sxva qonebrivi uflebebis) ukan dabruneba, Tu miwis nakveTisa da 
Senoba-nagebobebis sargeblobis saxe an miznobrioba mniSvnelovani samSeneblo xarjebis sa-
fuZvelze Seicvala da saxezea arsebuli sargeblobis sajaro interesi (sajaro interesi 
mocemulia im SemTxvevaSic, rodesac eqsproprirebuli sagnis sawarmoo erTeulSi integ-

rireba moxda da am sagnis Zveli mesakuTrisaTvis ukan dabruneba sawarmosaTvis mniSvnelo-

vani zianis miyenebis gareSe ver moxdeba). gamoricxulia, aseve, im sawarmos (wilebisa da 
uZrav-moZravi qonebis) ukan dabruneba, romelsac sawarmoo saqmianoba Sewyvetili aqvs da, 
samewarmeo perspeqtividan gamomdinare, ar arsebobs sawarmoo saqmianobis ganaxlebis wina-
pirobebi.

b) „Ria qonebrivi sakiTxebis mowesrigebis Sesaxeb“ federaluri kanonis me-4 paragraf-

is me-2 punqtis Sesabamisad, sakuTrebis ukan dabruneba aseve, gamoricxulia, Tu fizikurma 
pirebma, religiurma gaerTianebebma da kooperativis tipis dawesebulebebma sadavo qoneba 
an sargeblobis sanivTo uflebebi 1945 wlis 8 maisis Semdeg keTilsindisierad SeiZines. am 
SemTxvevebSi, kanonis pirveli paragrafis pirveli nawilis Sesabamisad, dainteresebul mx-
ares aqvs kompensaciis miRebis moTxovnis ufleba. xolo aRniSnuli kanonis me-4 paragrafis 
me-3 punqtis Sesabamisad, uflebis SeZena iTvleba arakeTilsindisierad, Tu: (a) is SeZenis 
droisaTvis moqmedi samarTlis zogad normebTan, saproceduro principebTan da marTl-

zomier administraciul praqtikasTan winaaRmdegobaSi modioda da SemZenma es icoda an unda 
scodnoda; (b) is efuZneboda im garemoebas, rom SemZenma korufciis an pirovnuli Zalauf-

lebrivi poziciis safuZvelze gavlena moaxdina SeZenis droze, SeZenis pirobebze an SesaZeni 
sagnis arCevaze; (g) is ganpirobebuli iyo imiT, rom SemZenma Tavis sasargeblod gamoiyena 
Tavisi an mesame piris mier gamowveuli Zveli mesakuTris mZime mdgomareoba an motyueba. 

b. pirebi, romelTac sakuTreba saokupacio samarTlisa da saokupacio suverenitetis 
safuZvelze CamoerTvaT

am jgufSi Sedian pirebi, romelTac TavianTi sakuTreba 1945 wlis 08 maisidan 1949 wlis 
07 oqtombramde periodSi dakarges eqspropriaciis safuZvelze da romelTac sakuTrebis 
ukan dabrunebis ufleba „Ria qonebrivi sakiTxebis mowesrigebis Sesaxeb“ kanonis Sesabamisad 
ar ekuTvniT. aRniSnul pirebs, principSi, aqvT mxolod kompensaciis miRebis ufleba.

g. pirebi, romelTac TavianTi sakuTreba nacisturi germaniis periodSi CamoerTvaT

am jgufSi Sedian pirebi, romlebic 1933 wlis 30 ianvridan 1945 wlis 09 maisamde peri-

odSi sxvadasxva - rasistuli, politikuri, religiuri, msoflmxedveluri - motiviT idevne-

bodnen da, am safuZvlebidan gamomdinare, maT sakuTreba CamoerTvaT iZulebiTi gayidvisa 
Tu eqspropriaciis gziT. am pirebTan mimarTebaSi moqmedebs CamorTmeuli qonebis princip-
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ulad ukan dabrunebis wesi „Ria qonebrivi sakiTxebis mowesrigebis Sesaxeb“ kanonis pirveli 
paragrafis me-6 nawilis Sesabamisad. amgvarad, germaniis nacisturi reJimis dros ukanonod 
CamorTmeul sakuTrebasTan mimarTebaSi Sesabamis dazaralebul pirebs aqvT CamorTmeuli 
sakuTrebis ukan dabrunebis (restituciis) upirobo ufleba.

2.2. germaniis federaciuli respublikis Sesabamisi 

sakanonmdeblo baza, rogorc saxelmZRvanelo magaliTi

 zemoT ganxiluli magaliTebidan kargad Cans, rom germaniis federaciuli respublik-

is Sesabamisi sakanonmdeblo baza, saqmis arsidan gamomdinare, ganasxvavebs pirTa sxvadasxva 
jgufsa da eqspropriaciis sxvadasxva SemTxvevas da gansazRvravs sxvadasxva samarTlebriv 
Sedegs. umTavresi ganmasxvavebeli kriteriumi, bunebrivia, aris is garemoeba, Tu romeli 
politikuri reJimis dros ganxorcielda eqspropriacia. 

saqarTvelos SemTxvevaSi amgvari diferenciacia, cxadia, ar gamodgeba, radganac Cven-
Tan mxolod erTi politikuri reJimis dros ganxorcielebul eqspropriaciebTan gvaqvs 
saqme, romelsac adgili hqonda ukanasknel periodSi. komunisturi reJimis dros ganxor-

cielebuli eqspropriaciebi ukve mowesrigebulia Sesabamisi sakanonmdeblo baziT.

miuxedavad imisa, rom germanuli samarTali konkretul politikur reJimTan mimarTe-

baSi gansxvavebul midgomebs gvTavazobs, igi Tavisi mravali diferenciaciiTa da niuansiT 
warmoadgens Zalze karg saxelmZRvanelo magaliTs qarTveli kanonmdeblisaTvis.

3. saqarTvelos specialuri kanonis struqtura da Sinaarsi

rogorc zemoT ukve aRvniSne, „nacionaluri reJimis“ dros sakuTrebis ukanonod Cam-
orTmevis gamo dazaralebuli pirebis qonebrivi kompensirebis mizniT samarTlebrivad 
aucilebelia Sesabamisi sakanonmdeblo bazis Seqmna, pirvel rigSi ki, specialuri kano-

nis miReba, romelmac samoqalaqo kodeqsisagan gansxvavebulad unda moawesrigos araerTi 
samoqalaqo–samarTlebrivi sakiTxi. Tumca samoqalaqo–samarTlebriv sakiTxebTan erTad, 
aucilebelia administraciul–samarTlebrivi sakiTxebis mogvarebac. amdenad, specialuri 
kanoni ar iqneba wminda samoqalaqo samarTlis Sinaarsis matarebeli, vinaidan aRniSnulma 
kanonma reJimisagan represirebul pirTa samarTlebrivi statusis garda, unda moawesrigos 
CamorTmeuli qonebis ukan dabrunebisa Tu Sesabamisi kompensaciis gacemis procedurebic.

3.1. specialuri kanonis dasaxeleba

pirvel rigSi, aucilebelia, SesamuSavebeli specialuri kanonis zusti dasaxelebis SerCe-

va. am TvalsazrisiT, Cvens kanonmdeblebs ukve aqvT Sesabamisi gamocdileba. saqarTvelos par-

lamentma, komunisturi reJimis periodis (1921 wlis Tebervlidan 1990 wlis 28 oqtombramde) 
politikur represiebTan dakavSirebiT, 1997 wels miiRo kanoni „saqarTvelos moqalaqeTa poli-

tikuri represiebis msxverplad aRiarebisa da represirebulTa socialuri dacvis Sesaxeb“. 

gamomdinare iqidan, rom 2003w. 23 noembridan 2012w. 01 oqtombramde saqarTveloSi adg-

ili hqonda „erTiani nacionaluri moZraobis“ mxridan ara mxolod pirTa politikur devnas, 
aramed maT mimarT politikur da socialur represiebsac, vfiqrob, rom kanonis saxelwode-
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baSic unda moxdes am movlenebis Sesabamisi asaxva. Cemi winadadebaa, rom kanonis saxelwode-

ba Camoyalibdes Semdegi formulirebiT: saqarTvelos kanoni „erTiani nacionaluri moZ-

raobis“ reJimis periodSi pirTa politikur Tu socialur msxverplad aRiarebisa da maTi 
samarTlebrivi dacvis Sesaxeb“.

3.2. represirebuli piris samarTlebrivi statusi

specialuri kanonis mowesrigebis erT–erTi umniSvnelovanesi sakiTxia „represirebu-

li piris“, „reJimis msxverplis“ an msgavsi piris statusis gansazRvra. aseTi statusi ki unda 
mieniWos im subieqtebs, romelTa sakuTrebac Sesabamisi drois monakveTSi, maTi namdvili 
nebis gareSe, aRmoCda ara mxolod saxelmwifos, aramed agreTve, saxelmwifos danaSaule-

brivi xelSewyobiT, mesame pirebis xelSi. 

Sesabamisad, aseTi statusi unda mieniWoT rogorc saqarTvelos moqalaqeebsa da saqa-
rTvelos iuridiul pirebs, aseve ucxoel moqalaqeebsa da ucxour organizaciebs, rom-

lebic iqcnen politikuri da socialuri represiebis msxverplad. 

pirs represirebulis statusi unda mianiWos sasamarTlom, am piris gancxadebis safuZ-

velze.

3.3. kriteriumebis dadgena

specialuri kanonis erT-erTi ZiriTadi amocana iqneba, aseve, im kriteriumebis (gare-

moebebis) dadgena, romelTa safuZvelzec ukanonod iqneba miCneuli konkretul pirTa mier 
sakuTari qonebebis saxelmwifosaTvis gadacema. aRsaniSnavia, rom dadgenili kriteriume-

bis safuZvelze, qonebis ukanonod CamorTmevad unda iqnas miCneuli, agreTve, saxelmwifos 
davalebiT, anda saxelmwifos danaSaulebrivi xelSewyobiT, mesame pirebisaTvis represire-

bul pirTa qonebis gadacemac.

amdenad, qonebis (sakuTrebis) CamorTmevis – eqspropriaciis –Sesabamis kriteriumebad 
miCneuli unda iqnes Semdegi garemoebebi:

a) saxelmwifosaTvis an mesame pirisaTvis qonebis Cuqeba an misi sabazro fasze nakleb 
fasad miyidva represirebulis mZime garemoebebSi yofnisas. kerZod, Tu igi imyofeboda sas-
jelaRsrulebis dawesebulebaSi, idevneboda sisxlisa da administraciul-samarTlebrivi 
wesiT, ganicdida aSkara muqaras da sxv.,

b) saxelmwifosaTvis an mesame pirisaTvis qonebis Cuqeba an misi sabazro fasze nakleb 
fasad miyidva, Tuki es ar iyo gamowveuli sajaro interesiT an sazogadoebrivi (saxelmwi-

foebrivi) aucileblobidan an saWiroebidan gamomdinare, 

g) ukanonod daricxuli saxelmwifo gadasaxadebis gamo, represirebuli piris qonebis 
realizacia sagadasaxado aRsrulebis farglebSi,

d) represirebuli piris kontrols daqvemdebarebuli samewarmeo subieqtis qonebis 
gayidva aramarTlzomieri gakotrebis an iZulebiT likvidaciis reJimSi;

e) represirebuli piris nebis sawinaaRmdegod saxelmwifosaTvis Tanxebis gadaxda, 
sisxlissamarTlebrivi saproceso SeTanxmebebis farglebSi,

v) represirebuli piris qonebis gankargva saxelmwifo Tanamdebobis pirsa an misi ojax-

is wevrze da sxv.
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TiToeuli zemoaRniSnuli garemoeba unda Seafasos da daadginos sasamarTlom, ris sa-
fuZvelzec unda miiRos gadawyvetileba ukanonod CamorTmeuli qonebis ukan dabrunebis (an 
kompensaciis) Sesaxeb.

3.4. procedurebi

represirebuli piris samarTlebrivi dacvis garantia misTvis ukanonod CamorTmeuli 
qonebis ukan dabruneba an samarTliani kompensaciaa.

Sesabamisad, specialuri kanonis ZiriTad nawils unda warmoadgendes proceduruli 
nawili. kerZod, kanonSi detalurad unda ganisazRvros ukanonod CamorTmeuli sakuTrebis 
dabrunebis (kompensirebis) wesi. am wesis Tanaxmad, sadao ar unda iyos im qonebis ukan dab-

runeba, romelic kanonis miRebis momentisaTvis jer kidev saxelmwifos saxelzea aRricxu-

li an saxelmwifos mflobelobaSia (mag., moZravi qonebis SemTxvevaSi). 

specialuri kanoniT detalurad unda gaiweros, aseve ukve gaumjobesebuli qonebis 
sakiTxi. ar aris gamoricxuli, rom qonebis gaumjobesebis SemTxvevaSi, dadges represirebu-

li piris mxridan gaumjobesebuli Rirebulebis anazRaurebis aucilebloba.

TavisTavad, problematuria im qonebis ukan dabruneba, romelsac ukve hyavs 
keTilsindisieri SemZeni. specialuri kanonis umTavresi amocanaa zustad gansazRvros 
represirebuli piris da SemZenis keTilsindisiereba. magaliTad, sadao ar unda iyos is 
garemoeba, rom Tuki saxelmwifom represirebulisaTvis ukanonod CamorTmeuli qoneba Sem-
dgomSi usasyidlod an naklebi sabazro RirebulebiT gadasca sxva pirs, aseTi piri ar unda 
CaiTvalos keTilsindisier SemZenad. 

keTilsindisierebis gansazRvris erT–erT kriteriumad, agreTve, miCneuli unda iqnas 
qonebis gadacemis vadac. magaliTad, Tuki represirebulis qoneba, misi CamorTmevidan mok-

le vadaSive (magaliTad, araumetes 1 welSi) saxelmwifom mesame pirs gadasca, aseTi piri ar 
unda CaiTvalos keTilsindisierad.

problematuria im qonebis ukan dabrunebis sakiTxi, romelic saxelmwifom auqcionis 
wesiT gaasxvisa, xolo mesame pirma auqcionis wesebis dacviT SeiZina igi. aseT SemTxvevaSi, me-
same piri mogvevlineba keTilsindisier SemZenad, ris gamoc saxelmwifom represirebul pirs 
unda gadauxados Sesabamisi kompensacia, qonebis sabazro Rirebulebis gaTvaliswinebiT.

4. daskvna 

saqarTveloSi dReis mdgomareobiT Seqmnili viTareba, kerZod „erTiani nacionaluri 
moZraobis“ reJimis periodSi ukanonod CamorTmeul sakuTrebebTan dakavSirebuli mdgo-

mareoba cxadyofs, rom saxelmwifo ver uzrunvelyofs konstituciuri wesrigis srul amo-

qmedebas. 

imisaTvis, rom saxelmwifom uzrunvelyos konstituciuri wesrigis sruli amoqmedeba, 
aucilebelia „erTiani nacionaluri moZraobis“ mmarTvelobis periodSi ganxorcielebuli 
ukanono eqspropriaciebis sakiTxis sakanonmdeblo mowesrigeba. aRniSnuli sakanonmdeb-

lo mowesrigeba gulisxmobs im procedurebis arsebobas, romelic gansazRvravs Sesabamisi 
represirebuli pirebisaTvis eqsproprirebuli qonebis dabrunebasa da maTTvis samarTliani 
kompensaciis gacemas.
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saqarTvelos kanonmdebels Zalian kargi da TvalsaCino magaliTi aqvs germaniis fed-

eraciuli respublikis Sesabamisi specialuri kanonmdeblobis saxiT, romlis Seqmna gan-
pirobebuli iyo, swored germaniis federaciuli respublikis konstituciuri wesrigis uz-

runvelyofis aucileblobiT. 

 iqidan gamomdinare, rom „evropisaken mimaval gzaze“ Cveni saxelmwifo cdilobs saku-

Tari kanonmdeblobis evropul standartebTan daaxloebasa da samarTlebriv saxelmwifod 
Camoyalibebas, migvaCnia, rom saqarTvelos saxelmwifom aseve moawesrigos „erTiani nacio-

naluri moZraobis“ reJimis dros ganxorcielebuli ukanono eqspropriaciebis sakiTxic. 
amisaTvis ki aucilebelia, swored zemoT aRwerili specialuri sakanonmdeblo bazis Seqmna, 
romliTac saTanadod unda iqnas uzrunvelyofili „samarTlianobis aRdgena“.
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reziume

saqarTvelosTvis umTavres amocanas warmoadgens konfliqtebis dareguli-

reba afxazeTTan da e.w. samxreT oseTTan. am mxriv CineTis mTavrobis  inovaciurma 

midgomam honkongis mimarT gamoiwvia avtorTa interesi, radgan igi  saintereso 

gaxda rogorc istoriuli, ise politikuri da samarTlebrivi TvalsazrisiT. Cine-

Tis saxalxo respublikis sasaxelod unda iTqvas, rom man honkongis problemis 

gadawyveta moaxerxa mSvidobianad da yovelgvari problemis gareSe.

CineTis saxalxo respublikis honkongis specialuri administraciuli regioni 

aris absoluturad axali modeli teritoriuli mowyobisa. igi CineTis saxelmwi-

fos mxridan realpolitikis gamovlinebaa. realpolitika ki konfliqtebis  mSvi-

dobianad gadawyvetis ualternativo da erTaderTi swori gzaa. miznis misaRwevad 

omisa da Zaladobis  gamoyeneba utopiaa da meti araferi. rogorc Cans, axali poli-

tikuri realobidan gamomdinare, konfliqtebis Cixidan gamosayvanad gansxvavebu-

li strategia sWirdeba, rogorc saqarTvelos xelisuflebas, ise saerTaSoriso 

Tanamegobrobas.
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RESUME

Despite of twenty year eff orts of Georgian Government, Internati onal Community and Friendly Coun-
tries of Georgia, the situati on in the confl ict resoluti on is not getti  ng bett er. Russian-Georgian War in 2008 
turned out to be fatal for Georgia the disastrous results of which radically changed the politi cal reality of the 
region. The results of war encroached the nati onal interests of Georgia, including the prospects for confl ict 
resoluti on in the fi rst place. 20% of Georgian territory is occupied. Aft er the war, we completely lost the 
control on the Kodori gorge and Akhalgori region. While the Internati onal Community and even the Russian 
Federati on have repeatedly recognized Georgia in its borders, Russia, neglecti ng the fundamental principles 
of Internati onal Law (in parti cular, the territorial integrity) recognized Abkhazia and so-called South Osseti a 
as Independent States. Unfortunately, aft er the war, Abkhazia and so-called South Osseti a were considered 
towards Georgia as separated regions.

Under such circumstances, it became necessary to search for new ways of confl ict resoluti on based 
only upon real politi cs. Real politi cs is non-alternati ve and the only right way to peacefully sett le the confl icts. 
The use of war and violence to accomplish this is nonsense and nothing more. Apparently, based upon the 
new politi cal realiti es, a diff erent strategy is necessary for both Georgian Government and Internati onal Com-
munity to take the confl icts out of deadlock.

Hong Kong is a very interesti ng phenomenon for us because its return to the Mother Country on the 
fi rst day of July 1997 was truly a unique event and the current reality. Therefore we consider it’s important to 
analyze historical as well as politi cal-legal and economic aspects of the soluti on of the confl ict like Hong Kong 
and draw possible parallels, search for similariti es and diff erences between Georgia and its separated regions.

saqarTvelos xelisuflebis, saerTaSoriso Tanamegobrobisa da saqarTvelos mego-

bari qveynebis ocwliani Zalisxmevis miuxedavad, konfliqtebis daregulirebis mdgomareo-

ba ukeTesobisaken ar midis. saqarTvelosTvis sabediswero aRmoCnda 2008 wlis ruseT-saqa-
rTvelos omi, romlis damRupvelma Sedegebma regionSi politikuri realoba radikalurad 
Secvala. omis Sedegebma xelyo saqarTvelos erovnul interesebi, maT Soris, upirvelesad, 
konfliqtebis gadawyvetis perspeqtivebi. okupirebulia saqarTvelos teritoriis 20%. omis 
Semdeg mTlianad davkargeT kontroli kodoris xeobasa da axalgoris raionze. miuxedavad 
imisa, rom saerTaSoriso Tanamegobrobam da TviT ruseTmac saqarTvelo Tavis sazRvrebSi 
araerTxel aRiara, ruseTma saerTaSoriso samarTlis fundamenturi principebis (kerZod, 
teritoriuli mTlianobis) ugulebelyofiT cno afxazeTi da e.w. samxreTi oseTi, rogorc 
damoukidebeli saxelmwifoebi. samwuxarod, omis Semdeg saqarTvelosTan mimarTebaSi afxaz-

eTi da e.w. samxreTi oseTi unda ganvixiloT, rogorc gandgomili regionebi. 

aseT viTarebaSi saWiroa konfliqtebis daregulirebis axali gzebis Zieba, romelic 
mxolod realpolitikas daemyareba. realpolitika konfliqtebis mxolod mSvidobianad 
gadawyvetis ualternativo da erTaderTi swori gzaa. miznis misaRwevad omisa da Zaladobis 
gamoyeneba utopiaa da meti araferi. rogorc Cans, axali politikuri realobidan gamomdin-

are, konfliqtebis Cixidan gamosayvanad gansxvavebuli strategia sWirdeba, rogorc saqa-
rTvelos xelisuflebas, ise saerTaSoriso Tanamegobrobas.

am mxriv CvenTvis metad saintereso aRmoCnda honkongis fenomeni, radgan 1997 wlis 
pirvel ivliss misi dedasaxelmwifoSi dabruneba marTlac unikaluri movlena da ukve ar-

sebuli realobaa. 
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kvlevis Sedegebma gviCvena, rom faqtobrivad, honkongis CineTSi dabruneba mSvido-

bianad moxda. aseTi precedentebi ki msoflioSi naklebad moiZebneba. Tumca SeuTavseblo-

bis da dapirispirebis winapirobebi sakmaod bevri iyo. sakmarisia aRiniSnos, absoluturad 
gansxvavebuli, ufro sworad, dapirispirebuli ori sistemis arseboba: erTi mxriv CineTis 
saxalxo respublikis socializmi da meore mxriv ─ honkongis kapitalizmi. es winaaRmdegoba 
gadailaxa ZiriTadad CineTis xelisuflebis mxridan gamoCenili pragmatuli da realpoli-

tikaze damyarebuli politikuri nebiT. CineTis lideris den siaopinis mier SemuSavebulma 
ideam ─ `erTi saxelmwifo, ori sistema” ─ garRveva moaxdina da gadamwyveti roli Seasru-

la honkongze CineTis suverenitetis aRdgenis TvalsazrisiT. aranakleb mniSvnelovani iyo 
honkong-CineTis gaerTianebasTan dakavSirebiT didi britaneTisa da misi premier-ministris 
margaret tetCeris roli. gansakuTrebiT aRsaniSnavia honkongelTa Zalisxmeva garantire-

buli momavlisTvis.

upirvelesad, TvalSi sacemia is faqti, rom honkongs ewoda CineTis saxalxo respub-

likis honkongis specialuri administraciuli regioni. saqme marto dasaxelebaSi ar aris 
─ specialur administraciul regions honkongis konstituciiT (ZiriTadi kanoniT) swored 
specialuri uflebamosileba mieniWa. CineTis sxva administraciuli regionebisagan gansx-
vavebiT, honkongSi Zalian maRalia damoukideblobisa da marTvis avtonomiurobis xarisxi 
politikur, ekonomikur da samarTlebriv sferoebSi, kompetenciaTa da uflebaTa gamijvna-

Si centrsa da regions Soris. honkongma centralur xelisuflebas gadasca mxolod sagareo 
urTierTobaTa da TavdacviTi funqciebi. samagierod, honkongis sasamarTlo xelisufleba 
damoukidebelia, misi gadawyvetileba sabolooa da ar saCivrdeba CineTis saxalxo respub-

likis sasamarTloebSi. gansakuTrebiT aRsaniSnavia damoukideblobis xarisxi ekonomikur 
saqmianobaSi. honkongs SeunarCunda Tavisufali portisa da calke sabaJo teritoriis sta-

tusi. xazi gvinda gavusvaT erT mniSvnelovan garemoebas ─ jer kidev 1983 wels CineTis cen-

tralurma xelisuflebam gamoacxada, rom 1997 wlis pirveli ivlisidan honkongi, rogorc 
damoukideblad, ise CineTis mTavrobasTan erTad saerTaSoriso urTierTobebSi gamoiyeneb-

da saxels ─ `honkongi, CineTi”. CineTis xelisufalTa aseTi windaxeduleba SevafaseT, ro-

gorc honkongelebisaTvis saxelmwifoebriobaze gacxadebuli ambiciebis dakmayofilebi-

saken gadadgmuli nabiji.

migvaCnia, rom honkongze CineTis saxelmwifoebrivi suverenitetis aRdgenasTan da-

kavSirebiT miRebul gadawyvetilebebs, brZnul mignebebs, Cixidan gamosavlis Ziebis mizniT 
maT iuridizacias, realpolitikaze dafuZnebul diplomatiur svlebs da am procesSi gamoy-

enebul `rbilad daSvebis” politikas ar SeiZleba mivaniWoT winaswar dadgenili iuridiuli 
Zala da moxdes maTi pirdapiri kopireba saqarTveloSi arsebuli konfliqtebis daregulire-

bisaTvis miRebuli gadawyvetilebebis dros. amasTanave, honkongis gavlili gza, Cveni realo-

bidan gamomdinare, kritikuladaa gasaanalizebeli, angariSgasawevi da mxedvelobaSi misaRebi.

1898 wels, didi britaneTisa da CineTis mTavrobebs Soris xeli moewera pekinis meore 
konvencias, romelic exeboda honkongTan dakavSirebiT 99 wlian saijaro SeTanxmebas da piro-

bas, rom honkongi xelSekrulebis vadis gasvlis Semdeg (1997 wels) daubrundeboda CineTs. 

axlovdeboda ra xelSekrulebis vadis gasvlis TariRi, honkongSi arastabilurobis 
gancda matulobda. 1982 wlis ianvrisTvis CineTis mTavroba gamoTqvamda mzaobas, britaneT-

Tan dawyebuliyo sakiTxis ganxilva. CineT-honkongis momavali bedi sul ufro aqtualuri 
xdeboda didi britaneTisaTvisac. swored amiT iyo ganpirobebuli britaneTis premier-min-
istr margaret tetCeris viziti CineTSi 1982 wlis 22 seqtembers. viziti udavod mniSvnelo-

vani iyo, amave dros rTulic aRmoCnda.
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britaneTis premieri cdilobda, Cinuri mxare daerwmunebina imaSi, rom honkongis wins-
vla SesaZlebeli iqneboda mxolod im SemTxvevaSi, Tu britaneTi kvlav ganagrZobda mis ad-

ministrirebas garkveul farglebSi 1997 wlis pirveli ivlisis Semdegac. Cinuri mxare, den 
siaopinis meTaurobiT afiqsirebda Tavis uryev pozicias, rom 1997 wlidan honkongze unda 
aRdgeniliyo CineTis suvereniteti da am kuTxiT is raime daTmobaze wasvlas ar apirebda.

Sexvedris Semdeg gavrcelda Semdegi Sinaarsis oficialuri gancxadeba: `honkongis 
keTildReobisa da stabilurobis SenarCunebis mizniT mxareebi SeTanxmdnen, gaagrZelon 
molaparakebebi diplomatiuri arxebis meSveobiT”. es iyo aTvlis wertili saxelmwifoTa 
doneze molaparakebebis dawyebisa honkongTan dakavSirebiT.

margaret tetCeris vizitis Semdeg orwliani molaparakebebi didi britaneTisa da 
CineTis mTavrobebs Soris or etapad mimdinareobda. 

pirveli etapi moicavda 1982 wlis seqtembridan (rodesac margaret tetCeri ewvia 
CineTs) 1983 wlis ivnisamde periods, romlis ganmavlobaSi mxareebma miaRwies SeTanxmebas 
molaparakebebis Catarebis wesis, misi organizaciuli uzrunvelyofisa da sxva proce-

durebis Sesaxeb. am fazaSi davis mTavari sagani iyo is, rom CineTs yovelTvis hqonda ufle-

ba honkongze, Tumca britaneTis mxridan misi okupaciis gamo CineTi ver axorcielebda mas 
garkveuli drois ganmavlobaSi. CineTi moiTxovda, rom britaneTs daebrunebiba honkongi, 
masze sruli suverenitetis ganxorcielebis mizniT, garkveuli pirobebiT. britaneTi ki Ta-

vis mxriv amtkicebda, rom mas unda darCenoda marTvis garkveuli berketebi SemdegSic, rac 
pirvel rigSi honkongelTa interesebSi Sedioda. Catarda molaparakebebis 5 raundi, Tumca 
mxareebi TavianTi poziciebis erTgulni rCebodnen da SeTanxmebisgan jer kidev Sors iyvnen.

1982 wlis dekemberSi CineTis erovnulma saxalxo kongresma miiRo axali konstitu-

cia, romlis 31-e muxli iTvaliswinebda specialuri administraciuli regionis daarsebas. 
kerZod, aRniSnuli muxlis mixedviT, `saWiroebis SemTxvevaSi, gansakuTrebuli pirobebis 
arsebobisas, CineTis saxelmwifos SeuZlia, daaarsos specialuri administraciuli re-

gioni, romlis Sesaxeb gadawyvetilebas iRebs erovnuli saxalxo kongresi”. CineTis kon-

stituciaSi specialuri administraciuli regionis Seqmnis gaTvaliswineba erTi mxriv 
avtonomiis sxva Sinaarsis mqone axali formis Sesaxeb msofliosaTvis xmamaRali gancxa-

deba iyo, meore mxriv ki ─ honkongis momavlis konstituciurad faqtobrivi aRiareba. Ci-

neTma amiT honkongis samomavlo statusis politikur-samarTlebrivi `recepti gamowera” 
da misi iuridizacia moaxdina.

suverenitetis sakiTxis irgvliv arsebuli winaRmdegobebi, faqtobrivad gadailaxa da 
daiwyo mzadeba molaparakebaTa meore etapis dawyebisaTvis. 

meore etapi grZeldeboda 1983 wlis ivlisidan 1984 wlis dekembramde da damTavrda 
pekinSi Cinur-britanuli erToblivi deklaraciis xelmoweriT. 

1984 wlis 19 dekembers CineTis premier-ministrma Wao wianma da didi britaneTis 
premier-ministrma margaret tetCerma, sakuTar mTavrobaTa saxeliT xeli moaweres Cin-

ur-britanul erTobliv deklaracias, romelic `erTi saxelmwifo, ori sistemis” arsidan 
gamomdinare asaxavda CineT-honkongis samomavlo urTierTobebis bazisur principebs. um-

niSvnelovanesi da umTavresi mainc is gaxldaT, rom mTeli msoflios gasagonad mxareeb-

ma sazeimod ganacxades: “CineTis centraluri saxalxo mTvroba daibrunebs suverenitets 
honkongze 1997 wlis pirvel ivliss”.

 aRniSnuli deklaraciis Tanaxmad, CineTis saxalxo respublikam ganacxada, rom misi 
ZiriTadi politika honkongTan mimarTebaSi Semdegnairad Camoyalibda:
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(1) CineTis saxalxo respublika daicavs teritoriul mTlianobas da erovnul erTia-

nobas, gaiTvaliswinebs honkongis istoriasa da mis realobas. CineTis saxalxo res-

publika, Tanaxmad misi konstituciis 31-e muxlisa, daaarsebs honkongis specialur 
administraciul regions, romelzec gavrceldeba CineTis suvereniteti. honkongis 
specialur administraciul regionze ganxorcieldeba CineTis saxalxo respublikis 
centraluri mTavrobis uflebamosileba;

(2) honkongis specialuri administraciuli regioni isargeblebs maRali xarisxis 
avtonomiiT. mas ar mieniWeba mxolod erovnuli Tavdacvisa da diplomatiuri urT-

ierTobebis ufleba-movaleobani, radgan es centraluri xelisuflebis kompetenciaa;

(3) honkongis specialur administraciul regions eyoleba aRmasrulebeli, sakanon-

mdeblo da damoukidebeli sasamarTlo xelisufleba, eqneba saboloo sasamarTlo 
gadawyvetilebis miRebis ufleba. honkongSi moqmedi kanonebi, ZiriTadad, ucvleli 
darCeba;

(4) honkongis specialuri administraciuli regionis mTavroba dakompleqtdeba adgi-

lobrivi mosaxleobiT. mTavar aRmasrulebels daniSnavs centraluri saxalxo mTav-

roba arCevnebis an konsultaciebis Sedegebis safuZvelze. honkongis specialuri 
administraciuli regionis mTavari aRmasrulebeli centralur saxalxo mTavrobas 
dasamtkiceblad warudgens ZiriTad Tanamdebobis pirebs. 

 CineTisa da ucxo qveynis moqalaqeebi, romlebic ukve muSaoben honkongis departa-

mentebis sajaro samsaxurebsa da policiaSi, SesaZlebelia, darCnen Tanamdebobebze. 
britaneTisa da sxva ucxo qveynis moqalaqeebs SeeZlebaT imsaxuron mrCevlebad an 
daikavon sajaro Tanamdebobebi hongkongis specialuri administraciuli regionis 
samTavrobo struqturebis ganyofilebebSi;

(5) moqmedi socialuri da ekonomikuri sistemebi, aseve arsebuli cxovrebis stili, 
honkongSi darCeba ucvleli. honkongis specialur administraciul regionSi kano-

niT iqneba daculi adamianis uflebebi da Tavisuflebebi, maT Soris sityvis, presis, 
Sekrebis, gaerTianebis, mogzaurobis, gadaadgilebis, gaficvis, arCevanis, akademiuri 
kvlevisa da rwmenis. kerZo sakuTreba, sawarmoTa floba, memkvidreobis legitimuri 
ufleba da ucxouri investiciebi - aseve daculi iqneba kanoniT;

(6) honkongis specialuri administraciuli regioni SeinarCunebs Tavisufali portisa 
da calke sabaJo teritoriis statuss;

(7) honkongis specialuri administraciuli regioni SeinarCunebs saerTaSoriso safi-

nanso centris statuss, misi bazari ucxouri valutisTvis, oqrosTvis, fasiani qaR-

aldebisa da zogadad, momavlisTvis, iqneba xelSuxebeli, kapitalis moZraoba ki – Tav-

isufali. honkongis dolari darCeba brunvaSi da iqneba Tavisuflad konvertirebadi;

(8) honkongis specialur administraciul regions eqneba damoukidebeli finansebi. 
honkongis specialur administraciul regionSi centraluri saxalxo xelisufleba 
ar Caereva gadasaxadebis gadaxdis sakiTxSi;

(9) honkongis specialur administraciul regions SeuZlia, daamyaros ekonomikuri 
urTierTobebi did britaneTTan da sxva qveynebTan, romelTa ekonomikuri interesebi 
honkongisTvis misaRebi iqneba;

(10) momavalSi gamoyenebuli iqneba saxeli – „honkongi, CineTi”. honkongis special-

ur administraciul regions, SeuZlia SeinarCunos da ganaviTaros ekonomikuri da 
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kulturuli urTierTobebi da dados Sesabamisi xelSekrulebebi saxelmwifoebTan, 
regionebTan da saerTaSoriso organizaciebTan. honkongis specialuri administraci-

uli regionis mTavrobas SeiZleba hqondes sakuTari pozicia honkongSi Sesvlisa da 
gasvlis pirobebis, agreTve samgzavro dokumentaciis Sesaxeb; 

(11) honkongis specialur administraciul regionSi sazogadoebrivi wesrigis SenarCu-

nebaze pasuxismgebloba ekisreba honkongis specialuri administraciuli regionis 
mTavrobas;

(12) honkongTan dakavSirebiT CineTis saxalxo respublikis zemoaRniSnuli politika 
gaTvaliswinebuli iqneba CineTis saxalxo respublikis honkongis specialuri admin-

istraciuli regionis konstituciaSi. amas uzrunvelyofs CineTis saxalxo respub-

likis erovnuli saxalxo kongresi da ucvleli darCeba 50 wlis ganmavlobaSi.

Cinur-britanuli deklaraciis xelmowerisa da am sakiTxebze mxareTa molaparakebaTa 
dasrulebis Semdeg dRis wesrigSi dadga honkongis konstituciis SemuSavebis sakiTxi. 1985 
wels honkongSi, Tavis mxriv, Seiqmna sakonsultacio komiteti, romelsac unda Seeswavla 
konstituciis proeqtTan dakavSirebiT honkongis mosaxleobis mosazrebebi, SeniSvnebi da 
winadadebebi da miewodebina konstituciis mosamzadebeli komitetisTvis. am wesiT muSaoba 
gagrZelda TiTqmis sami weli.

konstituciis pirveli proeqti gamoqveynda 1988 wlis aprilSi, xuTTviani sajaro kon-

sultaciebis Semdeg. misi Casworebuli varianti, ukve meore proeqtis saxiT, gamoqveynda 
1989 wlis TebervalSi, Tumca konsultaciebi kvlav grZeldeboda 1989 wlis oqtombramde. 
sabolood, honkongis specialuri administraciuli regionis ZiriTadi kanoni 1990 wlis 4 
aprils daamtkica CineTis saxalxo respublikis erovnulma saxalxo kongresma. konstitu-

cia ZalaSi Sevida 1997 wlis pirvel ivliss. 

honkongis konstituciis Sesaxeb upirvelesad unda aRiniSnos, rom konstituciaSi 
1984 wlis erToblivi deklaraciiT aRiarebuli principebi sruledaa asaxuli da gaziarebu-

li. meore ─ is, rom konstitucia mis amoqmedebamde 7 wliT adre miiRo da daamtkica CineTis 
centralurma xelisuflebam. es imaze miuTiTebs, rom garda didi britaneTisa da CineTis 
erToblivi deklaraciisa, mizanSewonilad CaiTvala honkong-CineTis momavali urTierTo-

bebisaTvis ramdenime wliT adre SeeqmnaT samive mxarisaTvis misaRebi konstituciuri ga-

rantiebi. konstitucia  ZiriTadi kanoni, romelsac daefuZneboda ara marto honkongis 
xelisuflebis samive Stos ─ sakanonmdeblo, aRmasrulebeli da sasamarTlo xelisuflebis 
saqmianoba, aramed maqsimalur sicxades Seitanda kompetenciaTa da ufleba-mosilebaTa gad-

anawilebisa da gamijvnis saqmeSi centrsa da regions Soris.     

emociuri da ara marto emociuri momenti iyo 1997 wlis 30 ivniss honkongis mTavrobis 
saxlze britaneTis droSis daSveba. amiT, faqtobrivad, dasrulda honkongis britaneTiseu-

li istoria. britaneTisTvis honkongi iyo bolo forposti, romelzec igi 155 wlis ganmav-
lobaSi axorcielebda marTvelobas. 

aqve, mkiTxvelis yuradReba gvinda gavamaxviloT es mniSvnelovan sakiTxze, romelic 
exeba mekavSireTa erToblivi jgufs, romelic didi britaneTisa da CineTis saxelmwifoebma 
Seqmnes saerTo miznis miRwevisa da orive mxaresTvis urTierTxelsayrel da urTierTmis-

aReb garemoSi molaparakebis procesis warmatebulad warmarTvis mizniT. misi muSaobis va-
dad ganisazRvra periodi 1985 wlis 30 ivnisidan ─ 2000 wlis pirvel ianvramde. misi Seqmnis 
wesi, struqtura da uflebamosileba Camoyalibda aRniSnuli deklaraciis me-2 danarTSi. 
mekavSireTa erToblivi jgufis ZiriTadi baza ganTavsda honkongSi, xolo mxareTa SeTanxme-

biT Sexvedrebi imarTeboda aseve pekinsa da londonSi. 
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TiToeul mxares, romelic 5-5 wevriT iyo warmodgenili, elCis tituliT xelmZRvan-

elobda ufrosi warmomadgeneli. jgufs daxmarebas uwevda 20 TanamSromeli. mekavSireTa 
erToblivi jgufis wevrebi sargeblobdnen diplomatiuri privilegiebiTa da imunitetiT 
honkongSi, CineTsa da did britaneTSi. 

erTobliv mekavSiraTa jgufis mizani iyo 1984 wlis erToblivi deklaraciis efeqturad 
ganxorcieleba konsultaciebisa da informaciis gacvlis formatSi.

jgufis funqciebSi Sedioda konsultaciebis Catareba erToblivi deklaraciis ganx-
orcielebis Taobaze, im sakiTxebis ganxilva, romelic exeboda xelisuflebis gadacemas 
1997 wels da informaciis gacvla da konsultaciebis Catareba mxareTa Soris SeTanxmebul 
sakiTxebze. rac Seexeba SeuTanxmebel sakiTxebs, gadawyda, rom maT ganixilavda orive xeli-

sufleba konsultaciebis gziT.

aRsaniSnavia, rom mekavSireTa jgufSi ar yofila gaTvaliswinebuli honkongis war-

momadgenloba, maT interesebs sakuTar interesebTan erTad icavda didi britaneTis meka-
vSireTa jgufi.

mekavSireTa erToblivi jgufis amocana iyo sakiTxebis 1997 wlis pirvel ivlisamde or 
etapad gadawyveta.

pirvel etapze gansaxilveli sakiTxebi exeboda:

a) orive xelisuflebis mier gansaxorcielebel qmedebas, romelic uzrunvelyof-

da honkongis specialuri administraciuli regionis, rogorc calke sabaJo teritoriis, 
ekonomikuri urTierTobebis SenarCunebas da mis monawileobas tarifebisa da vaWrobis gen-
eralur SeTanxmebaSi, mravalprofilian SeTanxmebasa da sxva saerTaSoriso RonisZiebebSi;

b) orive xelisuflebis mier gasatarebel qmedebebs, romelic uzrunvelyofda saer-

TaSoriso uflebebisa da valdebulebebis Semdgom gamoyenebas honkongTan dakavSirebiT; 

meore etapze gansaxilveli sakiTxebi moicavda:

a) procedurebs, romelic unda ganxorcielebuliyo 1997 wels xelisuflebis gadace-

masTan dakavSirebiT;

b) qmedebebs honkongis specialuri administraciuli regionis dasaxmareblad, raTa 
SeenarCunebinaT da ganeviTarebinaT ekonomikuri da kulturuli urTierTobebi, gaeforme-

binaT xelSekrulebebi am sakiTxebTan dakavSirebiT saxelmwifosTan, regionTan da Sesabamis 
saerTaSoriso organizaciebTan. 

mekavSireTa erTobliv jgufs mxareTa SeTanxmebis safuZvelze eniWeboda ufleba, 
Cemoeyalibebina specialistTa qvejgufi, romelic ganixilavda iseT gansakuTrebul da 
specifikur sakiTxebs, romlebSic saWiro iyo eqspertis Careva. Sexvedrebze SeiZleboda 
eqspertebis daswrebac. TiToeuli mxare mekavSireTa erToblivi jgufis an qvejgufebis gan-
sakuTrebul Sexvedrebze gansaxilveli sakiTxebisa da adgilis Sesabamisad gansazRvravda 
delegaciis Semadgenlobas.

mekavSireTa erToblivi jgufis saqmianoba, ZiriTadad konfidencialuri iyo, garda im 
SemTxvevisa, roca mxareebi sxva rameze ar iyvnen SeTanxmebulni.

mekavSireTa erToblivi jgufi warmoadgenda mxareTa damakavSirebel organos. is 
monawileobas ar iRebda honkongis marTvaSi da arc misi administraciis zedamxedvelis fun-

qcia evaleboda. 

1999 wlis 8 dekembers Catarda mekavSireTa erToblivi jgufis bolo, 47-e Sexvedra, 
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romliTac jgufis istoriuli misia warmatebulad dasrulda. Cinur-britanuli erToblivi 
deklaraciis praqtikaSi ganxorcieleba rTuli aRmoCnda, radgan mekavSireTa erToblivi 
jgufis winaSe mdgari amocanebi iyo uprecedento rogorc saerTaSoriso samarTlis, ise 
saerTaSoriso praqtikis TvalsazrisiT. unda aRiniSnos, rom sarisko, impulsuri gad-

awyvetilebebis magivrad muSaobisas mxareebis iRebdnen racionalur, gawonasworebul, 
frTxil da, rac mTavaria, saimedo gadawyvetilebebs. maTi muSaobisas ar dafiqsirebula 
utaqto da uxeSi qmedebebi. es marto erTi mxarisTvis sargeblis Ziebis kuTxiT gamarTuli 
ki ara, sirTuleebis erToblivi ZalebiT daZlevasa da saerTo miznis miRwevaze orientire-

buli molaparakebebi iyo. 

mekavSireTa erToblivi jgufis 15-wliani muSaobis, kompromisebisa da molaparake-

bebis, ormxrivi urTierTobebis Sedegad didma britaneTma da CineTis saxalxo respublikam 
SeZles ara mxolod gaeRrmavebinaT TanamSromloba, aramed gza gaexsnaT Cinur-britanuli 
urTierTobebis Semdgomi ganviTarebisaTvis. ufro metic, SeiZleba iTqvas, rom swored me-

kavSireTa erToblivi jgufis uSualo monawileobam da maTma Zalisxmevam ganapiroba samive 
mxaris ─ CineTis, honkongisa da didi britaneTis interesebis gamarjveba.

daskvnis magivrad

amrigad, 1997 wlis pirvel ivliss CineTis saxalxo respublikam honkongze Tavisi suve-

reniteti aRadgina ─ honkongi daubrunda CineTs. am ukanasknelma teritoriuli mTlianobis 
aRdgenis es etapi warmatebiT daamTavra, riTac saerTaSoriso samarTalSi konfliqtis dareg-

ulirebis, teritoriuli mTlianobis aRdgenis mSvidobianad gadawyvetis precedenti Seiqmna.

mainc ram ganapiroba aseTi warmateba? 

pirvel rigSi CineTis Tanmimdevrulma politikam da den siaopinis brZnulma gad-

awyvetilebam erT saxelmwifoSi ori urTierTdapirispirebuli sistemebis arsebobis Sesa-
Zleblobaze. mis mier wamoyenebuli principi ─ `erTi saxelmwifo, ori sistema” - nakarnaxevi 
iyo saxelmwifoebrivi interesebiT da Cineli xalxis didi xnis miswrafebiT honkongis dab-

runebis Sesaxeb. es gaxldaT den siaopinis, rogorc pragmatuli lideris triumfi. `erTi 
saxelmwifo, ori sistema” aRiarebul iqna ara marto konfliqtis mSvidobiani mogvarebis 
saukeTeso mignebad, aramed saerTaSoriso urTierTobebsa da saerTaSoriso samarTalSi 
axal sityvad.

meore ─ realpolitikis aranakleb mniSvnelovan magaliTad unda iqnes miCneuli didi 
britaneTis mTavrobis mier gatarebuli politika honkong-CineTis gaerTianebis Taobaze. ar 
SeiZleba, ar aRiniSnos didi britaneTis mTavrobis Sedegiani, pragmatuli qmedebebi. erTi 
mxriv, honkongis stabilurobis, keTildReobis, komunisturi safrTxeebisagan misi dacvis 
myari garantiebis, xolo meore mxriv, honkongSi misi erovnuli interesebis SenarCunebisa 
da dacvis TvalsazrisiT.

angariSgasawevia TviT honkongis aqtiuri qmedebebi misi momavalSi winsvlis, ufle-

bebis da Tavisuflebebis dacvisa da dedasaxelmwifoSi ─ CineTSi dabrunebisas komunistu-

ri reJimisgan Tavis dacvis mizniT. 

precedentulia da saerTaSoriso Tanamegobrobis mier mxedvelobaSi misaRebi kon-

fliqtebis daregulirebis dros didi britaneTisa da CineTis saxalxo respiblikis gad-

awyvetileba mekavSireTa erToblivi jgufis Seqmnis Sesaxeb, romelic 1985-2000 wlebSi 
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muSaobda. gadauWarbeblad SeiZleba iTqvas, rom mekavSireTa jgufma, mxareTa morigebis, 
Serigebis, urTierTxelsayreli da urTierTmisaRebi garemos Seqmnis mizniT, SesaZleblo-

bis maqsimumi gaakeTa. swored mekavSireTa erToblivi jgufis aqtiurma monawileobam da 
Zalisxmevam gaxada SesaZlebeli honkongisa da CineTis gaerTianebisaTvis e.w. rbilad daSve-

bis politikis ganxorcieleba.

honkongis dedasaxelmwifoSi dabrunebis, masze CineTis suverenitetis aRdgenis poli-

tikur-samarTlebrivi, ekonomikuri da socialur-kulturuli wanamZRvrebi Seqmna didi 
britaneTisa da CrdiloeT irlandiis gaerTianebuli samefos mTavrobisa da CineTis saxalxo 
respublikis mTavrobis 1984 wlis 19 dekembris erToblivma deklaraciam honkongis Taoba-

ze. honkong-CineTis urTierTobebis gaRrmavebisa da ganviTarebis fundamenturi pirncipe-

bi daedo safuZvlad CineTis saxalxo respunlikis honkongis specialuri administraciuli 
regionis konstitucias, romlis pirvel muxlSi Cawerilia, rom `honkongis specialuri ad-

ministraciuli regioni aris CineTis saxalxo respunlikis ganuyofeli nawili”. amave dros, 
deklaraciis me-3 punqtiT CineTma ikisra valdebuleba, rom 50 wlis ganmavlobaSi honkongSi 
SenarCundeba kapitalisturi sistema. erToblivi deklaracia unikaluria imiTac, rom mas 
mieniWa saerTaSoriso SeTanxmebis statusi da registrirebul iqna gaerTianebuli erebis 
organizaciis mier.

SeiZleba davaskvnaT, rom damdgari Sedegis gaTvaliswinebiT, honkongisa da CineTis 
gaerTianeba diplomatiis udidesi gamarjvebaa da sanimuSod unda iqnes aRiarebuli msof-

lio praqtikaSi misi damkvidrebis TvalsazrisiT.
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religiuri aqtorebis politikur-samarTlebrivi roli religiuri aqtorebis politikur-samarTlebrivi roli 

globalizaciis procesSiglobalizaciis procesSi

TinaTin goguaZe

POLITICAL AND LEGAL ROLE OF RELIGIOUS ACTORS POLITICAL AND LEGAL ROLE OF RELIGIOUS ACTORS 
IN THE PROCESS OF GLOBALIZATIONIN THE PROCESS OF GLOBALIZATION 

Tinatin Goguadze

reziume

dRevandel, dinamiurobiT aRsavse msoflioSi, rodesac progresirebadi tempebiT mim-
dinareobs saerTaSoriso sazogadoebis globaluri politikuri da ekonomikuri ganviTare-

ba, didi mniSvneloba eniWeba iseTi procesis Seswavlas da Secnobas, rogoricaa global-

izacia. 21-e saukuneSi globalizacia ukve gaxda msoflio sistemis ganuyofeli nawili. aseT 
viTarebaSi aucilebeli xdeba am procesSi sulieri faqtorebis rolis dadgena. aqedan ga-
momdinare, aqtualurobas iZens sakiTxi globalizaciisa da msoflio religiebis mimarTebis 
Sesaxeb. naSromis mTavari mizania, warmoCndes religiebis gavlena politikur procesebze, 
moxdes maTi rolis gansazRvra saerTaSoriso urTierTobebSi. ganxilulia sxvadasxva re-

ligiis damokidebuleba globalizaciis procesisadmi. ZiriTadi aqcenti gakeTebulia isl-

amur fundamentalizmze, rac uSualod kavSirSia globalizaciasTan. ufro konkretulad 
SeiZleba iTqvas kidec, rom igi aris globalizaciis procesis Sedegi.

RESUME

In the dinamically fi lled today’s world, when the global politi cal and economical development of inter-
nati onal society goes with progressive rate, it is very signifi cance to study globalizati on process. In the 21-st 
century, globalizati on already became an indivisible part of world system, on this conditi on it is inevitable to 
evaluate the spiritual factors role in this process., hence it follow that it is very actual thing relati onship with 
globalizati on and wolrd religons. The main goal of work is, to show the religion infl uence on the politi cal pro-
cesses, to determine their role in internati onal relati ons. There is considered dependence of various religions 
on globalizati on process, the most accent is on the Islamic fundamentalism, that is directly connected to 
globalizati on, to say more concreti cally it is the result of globalizati on process.
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Sesavali

21-e saukunis dasawyisSi kavkasiam mniSvnelovani geopolitikuri statusi SeiZina da 
msoflio politikis yuradRebis centrSi moeqca. „civilizaciaTa omis“ ideam religiuri 
faqtori saxelmwifoTaSorisi dialogis aucilebel nawilad aqcia. religia, xSir SemTx-

vevaSi, gaxda politikuri miznis miRwevis saSualeba. kavkasiaSi situaciis daZabva zemoT nax-
senebma faqtormac ganapiroba. gaCnda islamuri fundamentalizmis safrTxe, romelic saT-

aves, ZiriTadad, sparseTis yurisa da Sua aRmosavleTis qveynebSi gavrcelebuli sunituri 
mimarTulebis radikaluri xasiaTis mimdinareobidan iRebs.

bolo periodis movlenebma cxadhyo, rom kavkasia dasavleTisa da aRmosavleTis aq-
tiur interesTa sferoSi moxvda. zog SemTxvevaSi xdeba interesTa dapirispireba, zogjer 
Tanxvedra (mag.putinisa da buSis Sexvedra texasis samitze), erTi mxriv, ruseTisa da mis 
mokavSireTa da meore mxriv, dasavleTis Careva regionalur procesebSi, rac axlo moma-

valSi Crdilo da samxreT kavkasiaSi samxedro politikuri movlenebis gaaqtiurebas moas-

wavebs. am procesebis saTave jer kidev XX saukunis oTxmocdaaTian wlebSi unda veZioT.1 
aRmosavleTisa da dasavleTis neoevraziulobisa da neoatlantizmis metoqeobis erTgvar 
poligonad axlo warsulSi saqarTvelos pankisis xeoba gadiqca, romelsac 1999-2003 wlebSi 
Tavi Seafara kavkasiaSi moqmedma radikalurma islamurma erT-erTma dajgufebam. amasTan, 
zemoTxsenebul mxareSi sagrZnoblad gaizarda vahabituri religiuri mimdinareobis momx-

reTa ricxvi - gaCnda qveynis „libanizaciis“ saSiSroeba. im periodSi saqarTvelom, rogorc 
saerTSoriso antiteroristuli koaliciis aqtiurma wevrma, sxva saxelmwifoebis daxmare-

biT SeZlo Tavidan aecilebina qveynisaTvis saSiSi gamowveva.

politikisa da religiis urTierTobis problema iseve Zvelia, rogorc TviTon poli-

tika da religia. amitom am sakiTxis garSemo didZali mecnieruli literaturaa dagrovili. 
amas emateba am urTierTobis mravalwliani STambeWdavi gamocdileba. globalizaciis pro-

cesi, sazogadoebriv da adamianur urTierTobaTa TiTqmis yvela sferoSi aRwevs da xSir 
SemTxvevaSi, srulad moicavs socialuri realobis mTel speqtrs. amdenad, globalizaciis 
cnebis Sinaarsi Zalian tevadia. erT-erTi ZiriTadi fatori, romelmac termin „global-

izaciis“ warmoSoba ganapiroba, aris kulturaTa urTierTzegavlena, romelic, Tavis mxriv, 
mudmivad progresirebadi procesia. aseT viTarebaSi aucilebeli xdeba am procesebSi su-

lieri faqtorebis rolis dadgena. 

aqedan gamomdinare, aqtualurobas iZens sakiTxi globalizaciisa da msoflio reli-

giebis mimarTebis Sesaxeb. swored am aqtualur sakiTxs exeba Cemi naSromic. ismis kiTxvebi: 
ra rols asrulebs globalizaciis procesSi religia da piriqiT, aris Tu ara religia da-

moukidebeli, suverenuli faqtori, Tu damokidebulia sxva materialur faqtorebze, rome-

lic garkveulwilad gansazRvravs globalizaciis process? ra rols asruleben religiuri 
aqtorebi saerTaSoriso urTierTobebSi? ra mimarTebaSia globalizaciis procesTan msof-

lio religiebi? naSromis mTavari Tezisia : religiebis gavlenis zrda politikur procese-

bze, religiuri (islamuri) fundamentalizmi - globalizaciis Sedegi. 

zemoTxsenebulidan gamomdinare, naSromis mTavari mizania, warmoCndes religiebis 
gavlena politikur procesebze, moxdes maTi rolis gansazRvra saerTaSoriso urTierTo-

bebSi. 

1  v. maisaia, b.obolaZe -Tbilisi 2009w. gv3
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1. globalizacia da Tanamedrove saerTaSoriso urTierTobebi

termini „globalizacia“ erT-erTi yvelaze farTod gavrcelebuli cnebaa XXI saukunis 
dasawyisSi. dRevandel samyaros uwodeben globalur samyaros, epoqas - globalizaciis epoqas, 
xolo Tanamedrove periodis ZiriTad dapirispirebad lamis „globalistebsa“ da „antiglobal-

istebs“ Soris winaaRmdegobas miiCneven. globalizacia, farTo mniSvnelobiT, roca igi erTiani 
msoflio sazogadoebis Camoyalibebas, erovnul-saxelmwifoebrivi sazRvrebisa da SezRudve-

bis gauqmebas gulisxmobs, 1990 wlidan gamoiyeneba, roca gamoqveynda harvardis biznes skolis 
iaponeli konsultantis k. omes wigni „msoflio sazRvrebs gareSe“ da krebuli „globalizacia, 
Semecneba da sazogadoeba“, romlis SesavalSi, m. elbroum am terminSi gaaerTiana yvela is pro-

cesi, romelTa wyalobiT msoflio xalxebi erTian msoflio sazogadoebaSi erTvebian. 2

cnobili ingliseli sociologis, entoni gidensis, mixedviT, globalizaciam SeiZleba 
gansazRvros, msoflio socialuri urTierTobebis iseTi intensifikacia, romelic daSo-

rebul adgilebs erTmaneTTan imgvarad akavSirebs, rom adgilobrivi movlenebi yalibdeba 
aTasobiT milis iqiT momxdari movlenebiT da piriqiT.

germaneli mecnieri emanuel rixteri Tvlis, rom globalizacia es aris globaluri 
qseli, romelmac adre izolirebuli da gafantuli sazogadoebebi erTi samyaros urTierT-

damokidebul erTobad „SeaduRa“.

amerikeli politologis, robert koqsis, ganmartebiT, globalizacia gulisxmobs 
produqciis internacionalizacias, Sromis axal saerTaSoriso danawilebas, axal migraci-

ul moZraobas samxreTidan CrdiloeTiT, axal dapirispirebul garemos, romelic aCqarebs 
yvela am process da bolos, saxelmwifos internacionalizacias, rac maT globaluri sam-
yaros ubralo agentebad aqcevs. 

2. religiebis bedi Tanamedrove globalizebul 
politikur sivrceSi

yvela religias am procesisadmi sakuTari pozicia gaaCnia. globalizacias seriozul 
winaaRmdegobas uwevs islamuri qveynebis umravlesoba (gamonaklisia malaizia, indoeTi, 
romlebic ixrebian globalizaciisken, gaurkvevelia TurqeTis bedic). islamSi, rogorc 
religiaSi, Zevs is, rac principulad SeuTavsebelia globalizaciasTan, demokratiaze glo-

balistur warmodgenasTan.

islami globalizacias aRiqvams, rogorc dasavleTis qristianobis mcdelobas moax-

dinos musulmanuri samyaros transformacia da aqcios igi sakuTar marginalur analogad. 
rac Seexeba marTlmadideblobas, aq globalizaciis procesisadmi araerTgvarovani damok-

idebuleba SeiniSneba. Tumca mTlianobaSi igi mas ewinaaRmdegeba. magaliTad, ruseTSi sauku-

neebis ganmavlobaSi eklesia brmad emorCileboda saxelmwifos da masSi reformatoru-

li moZraoba TiTqmis ar arsebobda. 80-iani wlebis bolomde Tanamedrove globalizaciis 
procesis mowinaaRmdege iyo komunisturi sistema da ideologia. mis winaaRmdeg brZolaSi 
dasavleTi mzad iyo daecva nebismieri religiuri cnobiereba. amjerad komunisturi ide-

ologiis kraxis pirobebSi mis saqmes akeTebs islami.

yoveli religia globalizaciis sakuTar xedvas gvTavazobs da TiToeul maTganSi, 
ZiriTadad, Cadebulia TviTgadarCenisa da TviTSenarCunebis ideebi da gzebi. erTi dama-

2  OHMAE, 1990 41-44pp
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jerebeli negatiuri an pozitiuri pozicia ar arsebobs, dominanturia sami ZiriTadi pozi-

cia: adaptacia, brZola da sakuTari alternativa. 3globalizaciis ideisadmi metnakle-

bad adaptaciiT gamoirCeva protestantizmi. protestantebi TavianT Tavs globalizaciis 
monawileebad Tvlian. am tipis adaptaciisTvis did Zalebs xarjavs kaTolicizmi, romelic 
misdami frTxili damokidebulebiT xasiaTdeba. globalizaciaze adaptaciis maRali xarisx-

iT budizmTan erTad induizmi gamoirCeva. mimdevrebi masSi veranair safrTxes ver xedaven. 
adaptacias aq aqvs asimilaciuri xasiaTi. aRmosavleTis religiebi advilad axdens global-

izaciis ideis inkorporirebas sakuTar Teosofiur msoflmxedvelobaSi. daaxloebiT aseTi 
pozicia aqvT maT iudaizmisa da qristianobis mimarTac. globalizacia maT ara marto xels 
ar uSlis, aramed, piriqiT, zogjer is SeiZleba, sakuTari simarTlis argumentadac gamodges. 
da bolos, saqarTvelos marTlmadidebluri eklesiis pozicia globalizaciisadmi naTlad 
aris gamoxatuli sruliad saqarTvelos kaTalikos-patriarqis saaRdgomo epistoleSi, ro-

melic realobis ignorirebas ki ar axdens, aramed gvTavazobs misdami gonivrul midgomas da 
globalizaciis procesis imgvars gaazrebas, romelic xels Seuwyobs kulturuli da reli-

giuri identurobis SnarCunebas. erTi sityviT, globalizaciissa da religiis urTierToba 
mravalvariantulia. globalizacia ar niSnavs religiisa da religiurobis gaqrobas, magram, 
garkveuli azriT, maTi Sereva aucileblad igulisxmeba, oRond ise, rom aman ar gamoiwvios 
raRac „saSualo religiis“ warmoSoba. 

Tavisi bunebiT, religiebi iswrafvian transnacionaluri miznebisa da saerTaSo-

riso strategiebis ganviTarebisken. maT SeuZliaT, gascdnen sazRvrebs, rasac ver ax-
erxebs verc erTi politikur-saxelmwifoebrivi struqtura. religiuri faqtorebi ar 
Semoifargleba mxolod pirdapiri gavleniT gadawyvetilebebis miRebasa Tu saerTaSo-

riso movlenebis ganviTarebaze; paralelurad isini axdenen ufro struqturirebul 
gavlenas da es gavlena miT ufro mniSvnelovania, rac ufro myaria maTi buneba, vidre 
cvalebadi sazogadoebrivi azris evolucia. es faqtorebi moqmedebn mentalitetze da 
dRiTidRe ufro iSviaTad ganicdian cvlilebas. SesaZloa, religiebi mokvdavni arian, 
magram maTi arseboba ufro xangrZlivia, vidre saxelmwifoebisa. reJimebma, romlebsac 
jer kidev guSin surdaT religiuri aRmsareblobebis ganadgureba XX saukuneSi amis na-
Teli demonstrireba moaxdines.

3. civilizaciaTa Sejaxeba islamuri fundamentalizmis 
globalur eraSi

samuel hantingtoni Tanamedrove msoflioSi rva civilizacias gamoyofs: dasavlurs, 
slavur-marTlmadideblurs, konfucianurs, iaponurs, islamurs, induisturs, laTino 
amerikuls da SesaZloa, afrikuls. ukanaskneli saukuneebis manZilze dasavleTi politiku-

rad, ekonomikurad da kulturulad gacilebiT maRla idga, vidre nebismieri sxva civili-

zacia. 4aq moxda yvela didi aRmoCena mecnierebasa da teqnikaSi. msoflio politikas bolo 
xuTi saukunis manZilze dasavleTi warmarTavs. aseT pirobebSi iqmneba warmodgena dasavlu-

ri civilizaciis universalurobis Sesaxeb, rom igi zecivilizaciaa da imisTvis,rom ama Tu 
im xalxma progress miaRwios, aucileblad unda eziaros mas. xolo Tu dasavluri civili-

zaciis Rirebulebebi gavrceldeba mTels msoflioSi, maSin sayovelTao mSvidoba, ekono-

mikuri da kulturuli aRmavloba garantirebuli iqneba. amitom dasavleTi, iyenebs ra mis 
xelT arsebul grandiozul ekonomikur, politikur, finansur Tu propagandistul Sesa-
3 htt p://www.e-ir.info/2014/07/16/religion-and-globalizati on-new-possibiliti es-furthering-challenges/
4 semuel hanTingtoni, Tbilisi 1997 gv22-49
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Zleblobebs, aqtiurad cdilobs dasavluri faseulobebi maqsimalurad gaavrcelos mTels 
msoflioSi. amis saukeTeso saSualeba ki globalizaciaa, rac ganviTarebad samyaroSi bevris 
mier aRiqmeba, rogorc dasavleTis, kerZod aSS-s aSkara eqspansia. 

swored dasavleTis SiSma, kerZod, imis rwmenam, rom dasavluri civilizacia anad-

gurebs erovnuls , tradiciuls da rac gansakuTrebiT mniSvnelovania, bRalavs religi-

ur siwmindeebs da normebs, warmoSva dasavleTTan mkveTrad dapirispirebuli ideologia 
da moZraoba, romelsac fundamentalizmi ewodeba. cneba „fundamentalizmi“ gulismxobs 
nebismier ukiduresad konservatorul mimdinareobas rogorc Tanamedrove religiebSi, ise 
politikisa da ideologiis sferoebSi. Tavdapirvelad fundamentalizmi aSS-Si Camoyalib-

da, rogorc protestantizmis ukiduresi konservatoruli forma, romelic kategoriulad 
ewinaaRmdegeboda nebismier mecnierul axsnas bunebisa da sazogadoebis movlenebSi, up-

irispirdeboda ra mis postulatebs. 5

qristianuli fundamentalizmi dResac aqtiurad funqcionirebs rogorc dasavleT-

Si, ise marTlmadideblur samyaroSi. kerZod, qristianuli fundamentalisturi organi-

zaciis „RmerTis armiis“ namoqmedaria teroristuli aqti oklahoma-sitiSi, romelmac 167 
kaci imsxverpla. sayovelTaod aris cnobili iseTi fundamentalisturi seqtebi, rogori-

caa „daviTis STamomavlebi“ da „RvTis xeli da maxvili“, Tumca amerikaSi maT ubralod fa-

natikosebs uwodeben da qristianuli fundamentalizmis arsebobas uaryofen. bolo wlebSi 
Zlierdeba marTlmadidebluri fundamentalizmic, romelic sastikad ebrZvis „mwvalebel-

Ta“ e.i. dasavluri qristianobis nebismier moqmedebas marTlmadideblur samyaroSi. 

magram yvelaze radikaluri da agresiuli islamuri fundamentalizmia. Tvlis ra, rom 
dasavleTi da kerZod, amerika, didi satanaa, romelic marTavs kacobriobas. islamistebi 
mouwodeben yvela marTlmorwmune muslims saRvTo omi anu jihadi gamoucxadon urwmu-

noebs, gaaTavisuflon msoflio satanisgan da kacobrioba daabrunon „islmauri civili-

zaciis oqros saukuneSi“. 

Tu gaviTvaliswinebT islamuri fanatizmis masStabebs da rwmenas, rom urwmunoebTan 
omSi daRupuli muslimi pirdapir samoTxeSi xvdeba, advili gasagebi unda iyos islamuri 
fundamentalizmis safrTxe. miT ufro, rom misi samoqmedo gza terorizmia. rasakvirvelia, 
islamuri fudnamentalizmis anu islamizmis swraf da mzard gavrcelebas Tavisi obieqturi 
mizezebi aqvs. aq, pirvel rigSi, unda dasaxeldes islamuri samyaros xangrZlivi, koloni-

uri damokidebuleba dasavleTze, palestinis problemis mougvarebloba, dasavleTis mier 
israelis mxardaWera, islamis normebisadmi sruli da miuRebeli zneobrivi normebis pro-

paganda da muslimanuri qveynebisaTvis amerikuli cxovrebis stilis Tavs moxveva. radgan es 
ukanaskneli globalizaciis procesTan asocirdeba, islamuri fundamentalizmi global-

izaciis procesis mTavar mowinaaRmdeged gvevlineba. 6

aqve unda aRiniSnos, rom islamizmi ebrZvis globalizacias, rogorc dasavluri cx-

ovrebis wesis gavrcelebas. magram imavdroulad, TviTon aris „islamuri globalizaciis“ 
ideebis matarebeli, Tvlis ra, rom swored islamuri normebis da islamuri civilizaciis 
sayovelTao gavrceleba iqneba mSvidobisa da keTildReobis garanti. 

amdenad, SeiZleba iTqvas, rom fundamentalizmi TviTon aris globaluri movlena da 
globalizaciis produqti. kidev erTi garemoeba iqcevs yuradRebas. nebismieri radikaluri 
moZraoba da miT umetes, terorizmi, maSin aRwevs garkveul wamatebas, Tu igi finansurad 
aris uzrunvelyofili. islamuri fundamentalizmi mas Semdeg aRorZinda, rac islamur 

5  htt p://www.almasjid.com/content/fundamentalism_and_terrorism
6  htt p://www.mustaqim.co.uk/fundamentalism.htm 
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kerZod arabul samyaroSi navTobis umdidresi sabadoebi aRmoCnda da msoflios erT-erTi 
yvelaze Rataki da CamorCenili qveynebi umdidres, ayvavebul saxelmwifoebad aqcia. gansa-
kuTrebiT saSiSi islamuri fundamentalistebis teroristuli jgufebia, romelTa saxelT-

an aris dakavSirebuli uamravi afeTqeba, mkvleloba, TviTmfrinavis gataceba da a.S. marto 
aljirSi fundamentalistebma 30-aTasze meti mSvidobiani moqalaqis sicocxle Seiwires.7

 yvelaze ufro mTavar teroristul islamur dajgufebebs miekuTvnebian: a)“hezbo-

lahi“ - libanis radikali Siitebis organizacia; b) arabuli „islamuri jihadi“ da „hamasi“, 
romlebsac saRvTo omi aqvT gamocxadebuli israelTan da mis mxardamWerebTan; g)“ jamaaT 
al-islami“, romelic ibrZvis islamuri saxelmwifoebis SeqmnisaTvis centralur aziaSi. mas 
Stabbina avRaneTSi hqonda; d) „laSqar-e-Taibi“- pakistanis radikaluri islamisturi moZ-

raoba; e) „Talibani“ - ukiduresad konservatorul-radikaluri islamisturi organizacia, 
romelic 1995-2002 wlebSi mmarTveli Zala iyo avRaneTSi; v) „al-kaida“ - eqstremistul-ter-

oristuli islamuri organizacia usama ben-ladenis xelmZRvanelobiT, romli saxelTan 
aris dakavSirebuli yvelaze gaxmaurebuli teroristuli aqtebi. 

swored usama ben-ladenis da „al-kaida“-s saxelTanaa dakavSirebuli 2001 wlis 11 se-
qtembris teroristuli aqtebi niu-iorksa da vaSingtonSi, rasac uzarmazari gamoxmaure-

ba mohyva, Zireulad Secvala msoflio geopolitikuri wesrigi da bevris azriT, civili-

zaciebs Soris omis dawyebas daudo saTave. 8

4. terorizmis axali saxe da realoba XXI saukuneSi: 
„meomari religiuri moZraoba“ - miTi Tu realoba?

XXI saukune da axali aTaswleuli daiwyo gamowvevebiT, romlebic sabolood dag-

virgvinda teroristuli aqtebiT niu-iorkSi, pensilvaniasa da vaSingtonSi 2001 wlis 11 se-
qtembers. axali „amerikuli tragedia“ gadaWarbebis gareSe SeiZleba iyos gaigivebuli iseT 
istoriul movlenebTan, rogoric iyo avstro-ungreTis imperiis taxtis memkvidris, ar-

chercog ferdinandis sastiki mkvleloba 1914 wels saraevoSi. am mkvlelobam pirveli msof-

lio omi gamoiwvia da agreTve aSS-s samxedro-sahaero Zalebis mier 1945 wlis agvistoSi ganx-
orcielebuli masirebuli birTvuli Setevebi iaponiis qalaqebze xirosimasa da nagasakize. 

zemoaRniSnuli movlenebis Suqze „amerikul tragedias“ ZaluZs mTlianad Secvalos 
saerTaSoriso urTierTobebis Tanamedrove sistema da warmoadginos axali msoflios 
politikuri centrebi. amitom msoflios politikis Seswavlis procesSi xSirad gamoiyene-

ba termini „aqtori“, anu msoflio masStabis subieqt-ZiriTadi Semsrulebeli. „aqtoris“ 
cneba SeiZleba gavavrceloT qveynebze, saerTaSoriso organizaciebze, mravalerovan gaer-

Tianebebze, msoflio donis liderebze da adgilobriv arasaxelmwifo erovnebebze.9 bolo 
drois yvelaze axali saerTaSoriso transnacionaluri teroristuli karteli (ITTC – INTER-
NATIONAL TERORIST TRANSNATIONAL CARTELS) aris „al-kaida“ da saerTaSoriso islamuri fron-

ti jihadisaTvis ebraelebsa da urjuloebis winaaRmdeg. maT ganaxorcieles 11 seqtembris 
teraqti. udavoa, rom islami, rogorc Zalian popularuli religiuri moZraoba, pirdapir 
moqmedebs msoflio politikuri procesebis realiebze. 

7 JOHN HORGAN,2003 30-54pp
8 ROHAN GUNARATNA, 2003, 47-67pp
9 v.maisaia, b.obolaZe - Tbilisi 2009w, gv.69-80
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daskvna

naSromis mTavari hipoteza gaxlavT religiebis gavlenis zrda politikur procese-

bze. Cveni mizania warmovaCinoT religiuri fundamentalizmi, kerZod islamuri fundamen-

talizmi, rac uSualod kavSirSia globalizaciasTan. ufro konkretulad SeiZleba iTqvas 
kidec, rom aris globalizaciis procesis Sedegi. 

Temaze muSaobis Sedegad mopovebuli masalebis safuZvelze, Sevecade maqsimalurad 
amomwuravad gameca pasuxebi Temis Sesaval nawilSi dasmul kiTxvebze: ra rols asrulebs 
globalizaciis procesSi religia? ra mimarTebaSia msoflio religiebi saerTaSoriso urT-

ierTobebTan, ra aris islamuri fundamentalizmi da ra kavSirSia is globalizaciasTan? 

globalizaciisa da religiis urTierToba mravalmxrivia; globalizacia ar niSnavs 
religiisa da religiurobis gaqrobas. globalizaciisa da religiis urTierTobis Zalze 
rTul process SeuZlia, sasikeTod gamoaRviZos religiebis SemoqmedebiTi potenciali da 
ubiZgos maT tradiciuli postulatebis ufro adekvaturi da Tanamedrove interpreta-

ciebisaken, rac gardauvali iqneba yoveli religiisaTvis damaxasiaTebeli TviTSenaxvisa da 
TviTidenturobisaken bunebrivi miswrafebiT. globalizacias seriozul winaaRmdegobas 
uwevs islamuri qveynebis umravlesoba (gamonaklisia malaizia, indoeTi, romlebic ixrebian 
globalizaciisken, gaurkvevelia TurqeTis bedic). islamSi, rogorc religiaSi, Zevs is, rac 
principulad SeuTavsebelia globalizaciasTan, demokratiaze globalistur warmodge-

nasTan. rac Seexeba marTlmadideblobas, aq globalizaciis procesisadmi araerTgvarovani 
damokidebuleba SeiniSneba. Tumca mTlianobaSi, igi mas ewinaaRmdegeba. 10Tavisi bunebiT. re-

ligiebi iswrafvian transnacionaluri miznebisa da saerTaSoriso strategiebis ganviTare-

bisken. maT SeuZliaT, gascdnen sazRvrebs. rasac ver axerxebs verc erTi politikur-saxel-

mwifoebrivi struqtura. yvela religias am procesisadmi sakuTari pozicia gaaCnia, Tumca 
realuri mdgomareobis logikur-istoriuli analizi xSirad mravali gavrcelebuli azris 
sapirispiro mtkicebis saSualebasac iZleva. am SemTxvevaSi mxedvelobaSia misaRebi is faq-

ti, rom gasuli saukunis meore naxevarSi dasavleT evropis TiTqmis yvela qveyanaSi yovel-

gvari globalizaciis gareSe damyarda sekularuli Rirebulebebi, rom araferi vTqvaT e.w. 
komunisturi samyaros qveynebze, romlebic ara marto sekuralizebuli, aramed mebrZoli 
aTeisturi qveynebi iyvnen, rac verafriT ver daukaSirdeba globalizaciis process. 

globalizaciisa da religiis urTierTobis problema calke mecnieruli kvleva-Ziebis 
sagania. amjerad Cveni interesis obieqtia globalizaciaze reaqciis ZiriTadi tipebi reli-

giur sferoSi. kerZod, ra mimarTebaSia am procesTan msoflio religiebi? rogoria maTi 
pozicia da SesaZlebelia Tu ara am mxriv garkveuli kanonzomierebis dadgena? 

am sakiTxTan dakavSirebiT arsebul mecnierul gamokvlevebze dayrdnobiTa da faqto-

brivi analizis safuZvelze sami ZiriTadi pozicia ikveTeba: 1) globalizaciis procesisadmi 
sruli adaptacia; 2) antiglobalizmi da kriticizmi; 3) sakuTari alternativa. yoveli religia 
globalizaciis sakuTar xedvas gvTavazobs da TiToeul maTganSi, ZiriTadad Cadebulia, TviT-

gadarCenisa da TviTSenarCunebis ideebi da gzebi. erTi damajerebeli negatiuri an pozitiu-

ri pozicia ar arsebobs. rogorc zemoT iyo aRniSnuli, dominanturia sami ZiriTadi pozicia: 
adaptacia, brZola da sakuTari alternativa. globalizaciis ideisadmi metnaklebi adapta-

ciiT gamoirCeva protestantizmi. protestantebi TavinaT Tavs globalizaciis monawileebad 
Tvlian. am tipis adaptaciisTvis did Zalas xarjavs kaTolicizmi, romelic misdami frTxili 
damokidebulebiT xasiaTdeba. globalizaciaze adaptaciis maRali xarisxiT budizmTan erTad 
induizmi gamoirCeva. misi mimdevrebi globalizaciaSi veranair safrTxes ver xedaven. 
10  ian Solte, Tbilisi, 2004 w, gv 4-37
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rogorc masalebze dayrdnobiT Cans, globalizaciis aRqmasTan dakavSirebiT ufro 
meti sirTuleebi axasiaTebs islamsa da marTlmadideblobas. islamTan mimarTebaSi amas 
politikuri axsna aqvs. kerZod, igi ukavSirdeba gamwvavebul winaaRmdegobas dasavleTsa 
da islamur samyaros Soris. islami globalizacias aRiqvams, rogorc dasavleTis qristia-

nobis mcdelobas, moaxdinos musulmanuri samyaros transformacia da aqcios igi sakuTar 
marginalur analogad. 

religiuri faqtorebi ar Semoifargleba mxolod pirdapiri gavleniT gadawyvetile-

bebis miRebasa Tu Tu saerTaSoriso movlenebis ganviTarebaze. paralelurad isini axdenen 
ufro struqturirebul gavlenas. 

da bolos, saqarTvelos marTlmadidebluri eklesiis pozicia globalizaciisadmi 
naTlad aris gamoxatuli sruliad saqarTvelos kaTalikos-patriarqis saaRdgomo epis-
toleSi, romelic realobis ignorirebas ki ar axdens, aramed gvTavazobs misdami gonivrul 
midgomas da globalizaciis procesis imgvar gaazrebas, romelic xels Seuwyobs kulturu-

li da religiuri identurobis SenarCunebas.
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RESUME

This arti cle is a pioneering scienti fi c work at the intersecti on of natural human sciences, which aim is 
to ensure sustainable peace and prevent global economic, politi cal, social and legal disorder under the aegis 
of the Bill of Human Rights. 

The proposed theory off ers a new mechanism for overcoming existi ng disorders and preventi ng new 
disorders, and in the end – to open the door “to merge into the orders of order” (Shota Rustaveli XII c.).

The author has a noble goal to provoke the colleagues from diff erent disciplines to parti cipate in the 
building of bridges between the economic, politi cal, social and legal sciences for properly “fi tti  ng” humanity 
in harmony with natural normati ve order. 

The paper serves as a fruitf ul source of new ideas for students, researchers and professionals working 
in the fi eld of physics, biology, anthropology, economics, politi cs, sociology, jurisprudence, or related fi elds.

Key Words: 

Universal Normati ve Order and Human Normati ve Order; Human Geneti cs and Bioethics; Positi ve 
Law and Legal Order, Economic Order and Social Disorder; Legal Order and State Law; Justi ce and Human 
Rights, Orders of Order. 

PAPER

“If man today does not fi nd a New
Way of thinking, Humanity may well

be doomed to exti ncti on.” Einstein

1. I diff erenti ate naturally formed Universal normati ve order from the arti fi cially formed Human nor-
mati ve order: Social normati ve order, State normati ve order, and Internati onal normati ve order.

In naturally formed Universal normati ve order unlike the rest of the living world only Human race 
arti fi cially has made a disorder. Disorder that human race has made in naturally formed Universal normati ve 
order required a need to create an arti fi cial model of human behavior and regulatory insti tuti ons in order to 
prevent disorder, and in case of violati on of natural normati ve order and arti fi cial normati ve models of hu-
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man behavior – to punish the off enders. Progressive Humankind did it: progressive Humankind has created 
arti fi cial normati ve models of behavior, and regulatory insti tuti ons to prevent disorder and in case of violati on 
of arti fi cial normati ve models of behavior – to punish the off ender. As a result of compliance with arti fi cial 
models of behavior and observati on by the regulatory insti tuti ons their duti es – has formed an arti fi cially 
normati ve social order.

However, this was not enough: human race conti nue to make disorder in naturally and arti fi cially 
formed normati ve social order. Disorder that the human race has made in naturally and arti fi cially formed 
normati ve social order required a need to create a new arti fi cial normati ve model of behavior and regulatory 
insti tuti ons in order to prevent disorder and in case of violati on of natural normati ve order and arti fi cial nor-
mati ve models of behavior – to punish the off ender. Progressive Humankind did it: progressive Humankind 
has created new arti fi cial normati ve models of behavior such as positi ve law, and regulatory legal insti tuti ons 
such as State that represented by the legislati ve, executi ve and judicial powers, to which was assigned a le-
gal duty to prevent disorder, and in the case of violati on of positi ve law impose liability on the off ender. As 
a result of compliance with such arti fi cial legal model of behavior has formed an arti fi cially State normati ve 
legal order.

However, this was not enough: this ti me the States began and conti nue to make a disorder in natu-
rally and arti fi cially stacked normati ve legal order. Disorders that the States make in naturally and arti fi cially 
stacked normati ve legal order have required a need to create more effi  cient arti fi cial legal model for the 
behavior of States. Progressive Humankind did it: Progressive Humankind created arti fi cial legal model for 
States’ behavior in kind of internati onal law and internati onal governmental organizati ons in order to prevent 
disorder in the internati onal relati ons. They have been passed to the functi on to prevent disorder outside of 
the States, and in case of violati ons to impose liability on the State-off ender. As a result of compliance with 
such arti fi cial legal model of behavior aft er World War II has formed an arti fi cially internati onal normati ve 
legal order.

However, many States have proved insuffi  cient because historically and up today day it was clearly 
found out that the States became primary and massive violators of their duti es of Universally Recognized 
Human Rights and Freedoms. In this sense many States could be understand as negati ve legal order. 

Moreover, in the space of internati onal law has been established comic situati on: the fact is that the 
principles of Human Rights are created by the states as the potenti al violators of Human Rights in directi on of 
violati on of Self-Determinati on of non-members of SC of UN. Some States mainly act, not only out of respect 
of law, but also and very oft en, primarily in their “best” politi cal and geostrategic interests. Recent acti ons of 
Russia and US, 50 years occupati on Arab territories by Israel, reiterated occupati on and annexing of territo-
ries of Republic of Georgia since 1801, and now Ukraine by Russia with the help of some recruited internal 
offi  cials are the “best” examples of such situati ons. . . Annual reports of Amnesty Internati onal and Human 
Rights Watch clearly indicate on this comic situati on. In Asia and Australia region, where meaningful politi cal 
organizati on like Council of Europe, Organizati on of American States, organizati on of African Union are failing, 
and there is a conspicuous lack of corresponding human rights conventi ons and charters. If a state is not ful-
fi lling responsibiliti es or is actually violati ng Human Rights, a curious situati on arises as to the standing of the 
other contracti ng parti es in securing from the detracti ng the observati on of its obligati ons. In this sense, so 
called – global administrati ve law represents global danger for humankind. Global administrati ve law without 
global government is nonsense, global government without global parliament and global judiciary is global 
dictatorship of junta of fi nancial blood-suckers. 

2. We are speaking about anthropological catastrophe, about the event that some State-person is not 
formed sti ll as a “human being”. Some politi cally prejudiced scienti sts had an att empt to embellish the facade 
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of humankind society with ideological and religious myths to change the vampire’s face at least outwardly. 
But without substanti al results.”1 As I have many ti mes underlined, contrary to Human Rights, which always 
universal for all disregards of race and etc., the positi ve law practi cally links to statehood at the internati onal, 
nati onal and/or local levels. Only Human Being is a natural enti ty, all others in society are man-made cre-
ati ons, including laws, but not Human Rights, because Human Rights Law is identi cal to Human Being. Human 
Being is the creature of the God. The State is not creature of the God”.2 

In this sense, moral priority has never been so important in biology, as today. Scienti fi c discoveries in 
biology, which became the basis for bioethics as a decisive conditi on for the existence of the human person, 
are an important prerequisite for establishing trust between the internati onally recognized scienti sts and the 
general public. Enhancement of public confi dence to the scienti fi c researches is the main task of the bioeth-
ics, which is not a space for general-theoreti cal debates, but the arena that creates a moral basis for legal 
science to propose adequate legal measures against aggression of State fi gures in order to prevent violati ons 
of Human Rights and Freedoms by them, and for determining their adequate responsibility.

A. Historically, humankind is a witness of positi ve and negati ve eff ects of human genes and their func-
ti ons. Sustainable development of humankind is needed to pay much more att enti on to the preventi on of the 
negati ve impacts of human genes and their functi ons. 

B. The growing scienti fi c achievements in the fi eld of human geneti cs of individuals and groups has led 
to a geneti c explanati on of negati ve behavior that have been demanded to review the standards in philos-
ophy, ethics, sociology, “politology”, and jurisprudence. This fact has led to establish the term: Humanity’s 
Growing “Geneti zati on”.

In this regard, it is necessary to answer the questi on: what are the problems facing today jurisprudence 
in relati on to the negati ve consequences of human genes and their functi ons?

 Historically, the most negati ve consequences of human genes and their functi ons have been pre-
planned, organized and implemented mass wars, which at its zenith were reached in the twenti eth century. 
Only one – in the twenti eth century, humankind has survived two world wars. The twenti eth century was 
“disti nguished” by the fact that humanity has witnessed an unprecedented parade of bloody dictators: Lenin, 
Stalin, Hitler, Franco, Mussolini, Pol Pot, Jang-SAR, Chiang Kai-Shi, Pinochet, and Milosevic.

The fi rst signal of beginning the most negati ve consequences of human genes and their functi ons in 
XXI century was the tragedy of September 11, 2001. Today, more danger comes from the so-called “Islamic 
State”. The terrorist att ack in Paris is undoubtedly distressing! But the need of civilized part of mankind is not 
only to fi ght against the results of crime, but predominantly to fi ght against its substanti ve and original reason 
that takes beginning since June, 1997… No less if not more dangerous factor is represented by a relic of So-
viet KKB – Puti n, parti cularly – his att empt to restore the Empire of Evil. It is clear that even these last factors 
create an “opportunity” to accelerate the third world war.

Because of the above, naturally the questi on arises: how to minimize at the beginning the growing 
trend of negati ve impacts of human genes and their functi ons?

Human genes and their functi ons due to the above-menti oned negati ve aspects in human history are 
1 B. Savaneli, 1993, Legal Theory, Manual, Tbilisi, p. 205, in Georgian. See also: B. Savaneli (Pkhaladze), 1969, Correlati on be-

tween Fundamental Human Rights and Legal Capacity of Citi zens, Candidate’s Dissertati on Essays, ed. Moscow State Univer-
sity, Moscow, p. 4-5, in Russian. At the beginning of my scienti fi c acti vity in formati on of my scienti fi c thought an important 
role belongs to the outstanding Russian scienti sts, now deceased Professors: Sergey N. Bratt us, Ekaterina A. Fleishitsz, and 
Alexander V. Mitskevitz. Kingdom them the Devine! In salvati on of this and other problems menti oned bellow made easier 
my 35 years scienti fi c-pedagogical and 10 years judicial acti viti es.

2 B. Savaneli, 2003, Jus Cogens Character of Internati onal Human Rights Law, Philosophy and Legal Theory for 21st Century, ed. 
David Agmashenebeli University of Georgia, Tbilisi, in English, p.p. 22-24. (This work is dedicated to the Memory of Giant of 
Law and Internati onal Law – Hans Kelsen). See also: B. Savaneli, 1993, Law, Religion, Ecology, Chapter in the Manual General 
Theory of Law, p. 307, in Georgian.
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directly indicated on the recipient: that is the Statehood! Why?

Civilized Humankind create the State as guarantee of country’s stable development and protecti on of 
Human Rights and Freedom through the establishment of legal frameworks in the form of consti tuti on and 
corresponding to it legislati on related to the representati ves of legislati ve, executi ve and judicial powers.

All authoritati ve explanatory dicti onaries analogically defi ne: “The Consti tuti on is a set of legal norms 
governing the legislati ve, executi ve and judicial powers, based on the principle of checks and balances be-
tween them”.

However, Humankind’s permanent problem is that the representati ves of legislati ve, executi ve and 
judicial powers cannot fi t the legal obligati ons imposed on them by consti tuti on and corresponding to it leg-
islati on.

Where is the exit?

In order to minimize the growing trend of negati ve impacts of human genes and their functi ons on the 
representati ves of legislati ve, executi ve and judicial powers fi rst of all is necessary to conduct confi denti al ge-
neti c research, testi ng and diagnosti cs of already appointed or elected offi  cials and for elected or appointed 
candidates.

At fi rst glance, conducti ng confi denti al geneti c research, testi ng and diagnosti cs of already appoint-
ed or elected offi  cials and for elected or appointed candidates seemed contradict to the “Human Genome 
and Human Rights Declarati on” of UNESCO General Assembly, and “Conventi on for the Protecti on of Human 
Rights and Dignity of the Human Being with regard to the Applicati on of Biology and Medicine: Conventi on 
on Human Rights and Biomedicine” and Additi onal Protocol to the Conventi on for the Protecti on of Human 
Rights and Dignity of the Human Being with regard to the Applicati on of Biology and Medicine, on the Prohi-
biti on of Cloning Human Beings”.

But let’s in one bowl put pre-planned, organized and implemented mass wars, and on the other – individual 
rights of already appointed or elected offi  cials and for elected or appointed candidates. What bowl outweigh?!...

On the admissibility of conduct confi denti al geneti c research, testi ng and diagnosti cs to the general 
public many unanswered questi ons sti ll remain to the end.

I will quote some of them.

• Can individual assessment criteria for the genome?

• Can geneti c testi ng based on the classifi cati on of the populati on groups and the government, “unde-
sirable” people as a pretext for restricti ng the turn?

• Is it possible to become a biogeneti c inequality social inequality?

• Geneti c research should be accessible to everyone and if not cover the enti re populati on?

• Geneti c testi ng should be compulsory or not?

• How should be guaranteed and provided materials for the confi denti ality of geneti c testi ng?

• Should be limited to whether the science of interpreti ng abnormal genes, or genes from the forward 
and begin to reap the so-called “responsible” in human behavior?

My positi on is fully in line with the “Human Genome and Human Rights Declarati on” of UNESCO Gener-
al Assembly, and “Conventi on for the Protecti on of Human Rights and Dignity of the Human Being with regard 
to the Applicati on of Biology and Medicine: Conventi on on Human Rights and Biomedicine” and “Additi onal 
Protocol to the Conventi on for the Protecti on of Human Rights and Dignity of the Human Being with regard 
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to the Applicati on of Biology and Medicine, on the Prohibiti on of Cloning Human Beings”.3

3. To the traditi onal problem of the relati onship between Human Being and the State added problems 
associated with anthropogenic acti vity: it is the acti vity of man to the nature, relati onship between the State 
and Civil Society, Individual and Human Society. 

States and internati onal organizati ons are powerless to overcome these problems because the major-
ity of them have long mired in the swamp of corrupti on that has led so-called civilized humanity crisis domi-
nated paradigm of personal gain, rivalry and struggle. Arti fi cial accelerati on of the development of mankind is 
accompanied by a lowering of its level of stability, stability. The evoluti on of the crisis has become a planetary 
character, and it involved the natural and social systems.

Academician N. Moiseev, who is specialized in the fi eld of applied mathemati cs and physics, underlines 
that advanced mankind have two imperati ves – environmental and moral order. Environmental imperati ve is 
that you cannot put the economic interests of humanity above environmental. Moral imperati ve calls for a 
renewal of morality in accordance with the need of co-evoluti on of natural and social systems. Analogically 
the Russian philosopher Nikolai Berdyaev in the fi rst half of XX century, analyzing the future of humanity, 
diagnosed him: Individualism, the atomizati on of society, unbridled lust of life, the unlimited growth of pop-
ulati on and the needs of unlimited growth, the decline of faith, the weakening of the spiritual life – all this 
led to the creati on of the industrial-capitalist system that has changed the whole character of human life, the 
whole style of it, severing the rhythm of human life nature.

Legal order, using Lock’s term, is the ‘natural state’ that stands in need of correcti on from outside ‘arti fi -
cial state’ such as positi ve law. This idea in analogous form fi rstly and very simply has expressed by the famous 
Lock in his well-known essay “Two Treati es of Government”.

Many disti nguished scholars such as E. Fromm, A. Bullock, M. Maccoby, K. Lorenz, A. Maslow, A. Grins-
berg and some others, have argued that a Human destructi veness is more or less immanent characteristi c of 
every human being.4 Humankind just because have stated arti fi cial norms of compulsion for human beings. It 
has been established natural i.e. objecti ve legal order, and arti fi cial i.e. subjecti ve legal order. In short, Human 
Being, in diff erent from other biological creatures, has the right to be a special spiritual creature. Violati ons 
of symmetry between legal order and positi ve law civilizati ons many ti mes have fallen down in anarchy. Clear 
examples are massive and increasing concussive, aggressive, piti less and previously organized armed wars 
which are unknown for the animate world. 

Parti cularly, in the aspect of legal qualifi cati on of terrorism in Paris, I would like to underline the 
following.

In accordance with the paragraph 1 of arti cle 10 of the European Conventi on for the Protecti on of 
Human Rights and Fundamental Freedoms: “Everyone has the right to freedom of expression. This right shall 
include freedom to hold opinions and to receive and impart informati on and ideas without interference by 
public authority and regardless of fronti ers.”

In accordance with the paragraph 2 of arti cle 10 of the European Conventi on for the Protecti on of Hu-
man Rights and Fundamental Freedoms: “The exercise of these freedoms, since it carries with it duti es and 
responsibiliti es, may be subject to such formaliti es, conditi ons, restricti ons or penalti es as are prescribed by 

3 Bidzina Savaneli, Human Genes and their Functi on Due to the Basic Legal Problem, Advanced Session of Department of Ge-
neti cs Research Council at the Tbilisi State University: Humankind’s Growing “Geneti zati on”, Tbilisi, December 23, 2014.

4 E. Fromm, 1973, The Anatomy of Human Destructi veness, ed. Holt, Rinehart and Winston, New York, pp. 4, 6, 10, 39, 45, 76, 
203, 204, 237, 242, 244, 346, 357, 358. A. Bullock, 1962, Hitler: A Study in Tyranny, Harper and Row, New York/Evanston, pp. 
14, 23. M. Maccoby, 1972, Emoti onal Atti  tudes and Politi cal Choices, J. Politi cs and Society, Geron-X, Inc., Incorporati on, Los 
Altos, pp. 211, 220, 232. K. Lorenz, 1966, On Aggression, Harcourt, Brace & World, pp. 52, 70. A. Maslow, 1954, Moti vati on and 
Personality, Harper & Bros, pp. 68–69. A. Grinsberg, 1964, Back to the Wall, J. Times Literary Supplement, VIII, p.6. P. Kurtz, 
1962, Kierkegaard, J. Temata, N 3, New York, p.117. 
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law and are necessary in a democrati c society, in the interests of nati onal security, territorial integrity or pub-
lic safety, for the preventi on of disorder or crime, for the protecti on of health or morals, for the protecti on of 
the reputati on or rights of others, for preventi ng the disclosure of informati on received in confi dence, or for 
maintaining the authority and imparti ality of the judiciary.”

On the basis of paragraph 2, the terrorist act violates the interests of public safety (may be interest of 
nati onal security) which contradicted to the preventi on of disorder or crime, protecti on of health or morals, 
protecti on of the reputati on or rights of others.

Terrorists (and may be insti gators of the crime) violated the paragraph 1 of arti cle 2 of the European 
Conventi on for the Protecti on of Human Rights and Fundamental Freedoms: “Everyone’s right to life shall be 
protected by law. No one shall be deprived of his life intenti onally save in the executi on of a sentence of a 
court following his convicti on of a crime for which this penalty is provided by law.”

At the same ti me, terrorists acted in violati on of the part a) of the paragraph 2 arti cle 2 of the European 
Conventi on for the Protecti on of Human Rights and Fundamental Freedoms: “Deprivati on of life shall not be 
regarded as infl icted in contraventi on of this arti cle when it results from the use of force which is no more 
than absolutely necessary in defense of any person from unlawful violence.”

The task of my positi on is to discover common and disti ncti ve elements among positi ve law and the 
legal order, and then the elaborati on of “consensual laws” and ways of rapprochement through “an intercul-
tural approach to law and order” based on the universal human rights. In broad sense, harmonizati on, mutual 
and spiral transformati on of single positi ve law and plural legal order at all levels has a trend to conceive a 
spirit and sense of law. The aim and goal of such transiti on is to achieve sustainable development of Human-
kind”. 5

Therefore, my positi on is a broadening variati on of my theory of legal order based on the comparison 
of the legal orders of diff erent countries through the lens of Bill of Human Rights. Concerning Human Rights 
the name of this theory is: “Anthropology of Legal Order”. Such dialecti cal coexistence, synergy harmoni-
zati on, mutual transiti on, spiral and evoluti onary development could be open the general mechanism of 
evoluti on from disorder to order, by which is opening the door “To teach humankind to be able to join the 
supernal order of orders” (Shota Rustaveli XII c.). It pushes Humankind from the closed cyclic positi on to the 
spiral-evoluti onary stage. Any other fi xed view would simply be non-dynamical and non-dialecti cal. 

4. Centuries-old world legal practi ce testi fi es that in large majority of cases a positi ve law not adequate-
ly refl ects and regulates a legal order. Reason that is the permanent ignoring by the legislator of clean basic 
norms (H. Kelsen), eternal sense of law (G. Naneishvili) on all levels.6 

At the same ti me, in diff erence of H. Kelsen and G. Naneishvili, clean basic norms and sense of law I 
fi lled by the Universally Recognized Human Rights and Freedoms that are at the greatest level i.e. on the peak 
of hierarchy of values of Humanity. For this reason principle Rule of Law I have replaced by the principle Rule 
of Human Rights and Freedoms. 7 Rule of Human Rights and Freedoms as sense of law is the third measuring, 
comprehension of which Humanity must aim constantly.”8 Thus, sense of law (in my understanding) is a de-
cision factor and conditi on of smooth and peaceful transiti on from one valued level of civilizati on to other. In 
fact task and aim of positi ve law is a reducti on of entropy processes in the legal order, in language of thermo-

5 B. Savaneli, 1992, Legal Order in Correlati on with the Positi ve Law from the Point of View of Comprehension Sense of Law, 
Doctoral Dissertati on Essays, ed. Tbilisi State University, p. 41, in Georgian and Russian.

6 B. Savaneli, 1992 Legal Order in Correlati on with Positi ve Law from the Point of view of Understanding of Sense of Law: Ab-
stract of Thesis of Dissertati on on Competi ti on of Degree of Doctor Legal Sciences, Tbilisi State University, Tbilisi, 71 p.

7 B. Savaneli, 2003, Jus Cogens Character of Internati onal Human Rights Law: Philosophy of Law for the 21st Century, Editor 
“Meridian”, Tbilisi, in English, Dedicated to the memory of Hans Kelsen.

8 B. Savaneli, 1990, Comprehension of Sense of Law, Journal “State and Law”, Tbilisi, # 8, pp. 15-24.
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dynamics is their adequate “cooling-down”, weakening in the conditi ons of the increasing “heati ng” of legal 
order, and for an achievement society organized in the state that produces new norms or makes alterati on in 
the existent norms of positi ve law. 

In my works I am not explicitly oriented on the traditi onal questi on of jurisprudence: what law is and 
how the state practi ces it, but preferably on these questi ons from the point of view of great Jhering’s “Der 
Kampf um’s Recht” (1889) in the sense of struggle for human rights. By the way, Heraclites device was: “Men 
should fi ght for their laws as for the walls of their city.” Human Being without Rights is only ‘instrumentum 
vocale’. However, centuries-old world legal practi ce testi fi es that in large majority of cases a positi ve law not 
adequately refl ects and regulates a legal order. Reason that is the permanent ignoring by the legislator of 
clean basic norms (H. Kelsen), eternal sense of law (G. Naneishvili) on all levels.9

As I have many ti mes underlined, contrary to Human Rights, which always universal for all disregards of 
race and etc., the positi ve law practi cally links to statehood at the internati onal, nati onal and/or local levels. 
Only Human Being is a natural enti ty, all others in society are man-made creati ons, including laws, but not 
Human Rights, because Human Rights Law is identi cal to Human Being. Only one reality is a Human Being 
and other creatures of God. The State is not creature of God”. 10 Human being as the subject of positi ve law 
basically has the rights before the State and other subjects of positi ve law, and on the contrary, the State and 
other subjects of positi ve law have the obligati ons before the human being as the subject of positi ve law. 
Human being as the subject of legal order basically has the obligati ons before the State and other subjects of 
legal order, and on the contrary, the State and other subjects of legal order have the rights before the human 
being as the subject of legal order. So, obligati ons of the State and other subjects of positi ve law before the 
subject of positi ve law are the refl ecti on of rights of human being as the subject of positi ve law. So, the rights 
of the State and other subjects of legal order before the human being as the subjects of legal order are the 
refl ecti on of obligati ons of human being as the subjects of legal order.

Fundament of each Nati on-State is a civil society that represents a system of established practi ce of 
social relati ons among individuals and/or their groups. This system is functi oning in legal form i.e. in the form 
of distributi on of mutual obligati ons and refl ected to them rights among individuals and/or their groups. Such 
fundament has been served by the small group of the people that are united in legislati ve, executi ve and judi-
cial bodies i.e. in State. That serve bodies are legally ensured of peace, security, social maintenance and sus-
tainable development of civil society. As result, it is established legal order as summary of individuals and/or 
their groups and public bodies. Out of legal order located ‘pure’ positi ve law by which is indirectly governed 
acti viti es of individuals and/or their groups and directly – acti viti es of public bodies concerning distributi on 
of mutual obligati ons and refl ected to them rights among them. Legal Order and Positi ve Law consist of Legal 
System of Nati on-State.

Each physical person as the subject of positi ve law basically has the rights to the State and other phys-
ical and legal persons, and on the contrary, the State and other physical and legal persons of positi ve law have 
the duti es to the rights of physical person as a subject of positi ve law. So, the duti es of the State and other 
physical and legal persons of the positi ve law are the refl ecti on of human rights of a physical person as the 
subject of positi ve law. 

Each physical person as the subject of legal order has the duti es to the other physical persons of legal 
order, and on the contrary, but not to the State and other legal persons, and on the contrary, the other physi-
cal persons of legal order have the rights to the physical person as the subject of legal order. So, the duti es of 
9 B. Savaneli, 1992, Legal Order in Correlati on with Positi ve Law from the Point of view of Understanding of Sense of Law: Ab-

stract of Thesis of Dissertati on on Competi ti on of Degree of Doctor Legal Sciences, Tbilisi State University, Tbilisi, 71 p.
10 B. Savaneli, 2003, Jus Cogens Character of Internati onal Human Rights Law, Philosophy and Legal Theory for 21st Century, ed. 

David Agmashenebeli University of Georgia, Tbilisi, in English, p.p. 22-24. (This work is dedicated to the Memory of Giant of 
Law and Internati onal Law – Hans Kelsen). See also: B. Savaneli, 1993, Law, Religion, Ecology, Chapter in the Manual General 
Theory of Law, p. 307, in Georgian.
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the physical person as the subject of legal order are the refl ecti on of rights of other physical persons of legal 
order. In human society substanti ally is reigning natural legal order in which parti cipants of relati ons naturally 
distributed mutual obligati ons and refl ected to them rights among them for the sati sfacti ons of their natural 
economic, social, cultural, politi cal and civil interests. In other words, behaviors of parti cipants of legal order 
are under the reign of mutual legal obligati ons and refl ected to them rights. Disorder in natural legal order 
i.e. violati on of mutual natural legal obligati ons is an excepti on not a rule. For the preventi on of disorder in 
natural legal order i.e. violati on of mutual natural legal obligati ons and refl ected to them rights, Humankind 
arti fi cially creates State bodies and rules of their behaviors i.e. rule of law in the form of material and proce-
dural legal rules.

In this respect, I would like to remind a valuable positi on of Great Dicey. Dicey argued: “With us every 
offi  cial, from the Prime Minister down to a constable or collector of taxes, is under the same responsibility for 
every act done without legal justi fi cati on as any other citi zen.” 11 Special responsibility each of them needs to 
be refl ected in the score of its liability. At the same ti me, its unique legal positi on imposes special obligati ons 
towards those who are to suff er harm or loss from its acti ons. In this sense, a theory of sovereign immunity is 
inconsistent with a state’s obligati on under treati es such as Bill of Human Rights and/or European Conventi on 
on Human Rights. In 1984, the Committ ee of Ministers of the Council of Europe urged European States to 
secure that their laws should ensure reparati on for damage caused by the failure of state authoriti es to act 
in accordance with the law. 12 The recommendati on adopted by the Committ ee of Ministers of the Council 
of Europe in 1984 refl ects the two bases of liability recognized in most legal systems: fault and injusti ce to 
parti cular persons of having to bear a loss for the whole community. As principle I the Committ ee of Minis-
ters’ Recommendati on puts it: “Reparati on should be ensured for damage caused by an act due to a failure 
of public authority to conduct itself in a way which can reasonably be expected from it in law relati on to the 
injured person. Such a failure is presumed in case of transgression of established legal rule.” 13 More clearly: 
“The right to bring an acti on against a public authority should not be subject to the obligati on to act fi rst 
against its agent.” 14 

Therefore, we could be talking about sovereign immunity not of the branches of State but of the indi-
vidual representati ves of these branches i.e. their independence from the public and private persons. Individ-
ual representati ves of these branches are responsible before the State but not responsible before the other 
persons. However, the State is responsible before the public and private persons towards those who are to 
suff er harm or loss from its acti ons. The freedom to act required of members of parliament leads legal system 
to grant them immunity from suit for acts in performance of their parliamentary obligati ons. However, in such 
consequences the State is ought to liable to pay compensati on for less as a result of unconsti tuti onal, more 
over from unlawfully legislati ve acts. While executi ve acts can give rise to liability before the State, acts of 
individual representati ves of executi ve branch before the other persons - do not. The immunity which arises 
in relati on to such executi ve acts may protect persons such as the signing of treati es and like this. Domesti c 
courts should challenge the legality of such acts in accordance with the Bill of Human Rights and/or European 
Conventi on on Human Rights, and this necessary resolve the questi on of whether compensati on should be 
paid. The need for independent judiciary explains why the courts enjoy an immunity which excludes any legal 
remedy for loss or injury caused by the improper or mistaken operati on by the judicial system. However, it is 
now recognized that errors can be made in the administrati on of justi ce and that someone may suff er serious 
injury from such errors, including the loss of liberty. Therefore, compensati on is available from the state but 
not from individual offi  ce-holders.

11 A. Dicey, 1959, The Law of the Consti tuti on, 10th ed., by E.C.S., Wade, London, p. 55.
12 Recommendati on No., R (84) 15 on Public Liability, adopted by the Committ ee of Ministers of the Council of Europe on 18 

September 1984, and Explanatory Memorandum, Strasburg, 1985.
13  Supra n. 7.
14  Supra n. 7, principale IV.
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Legislati on that creates immunity in respect of certain areas of public liability accompanied by specifi c 
schemes of compensati on for certain forms of loss and its eff ect to delimit the need for private insurance. 
In countries where rights are consti tuti onally guaranteed, such legislati on is likely to be subject to review 
on consti tuti onal grounds. Immuniti es are declining and the grounds for obtaining compensati on, whether 
through the courts or like this, are expending. This trend is likely conti nuing. In parti cular, the increasing ju-
dicial protecti on of individual rights – whether by nati onal and/or supra-nati onal courts – is likely to enhance 
the availability of compensati on from public authority. In all Western legal systems a disti ncti on is drawn 
between asking a court to review the validity of an offi  cial decision (which is the main functi on of separate 
administrati ve courts, where these exist) and seeking damages for unlawful injury to rights (which is generally 
within the jurisdicti on of the civil courts). 

In most legal systems, damages or compensati on are not payable solely because an offi  cial decision 
has been quashed for defects of competence or procedure. Where the liability to compensate is based upon 
fault, a fi nding of invalidity by a court may not in itself consti tute fault for the purposes of compensati on. For 
example, in common law systems, damages are not in general payable for decisions that are ultra vires, unless 
on the facts the individual can show that a tort has been committ ed against him by the public authority. Such 
positi on is not same in other legal systems. For example, in Belgium and France, illegality in itself consti tutes a 
fault so that the only issues for the court determining the liability claim are matt ers of causati on and damage. 
In Italy, a similar approach is restricted by the basic rule that liability is dependent upon an infringement of 
the individual’s private rights, and not merely of legiti mate interests. 

However, in Community law the illegality of a decision is not enough to justi fy a claim for damages: 
the individual is required to show an additi onal factor, for example that the decision is a suffi  ciently fl agrant 
violati on of law protecti ng individuals or that the decision-making body manifestly and gravely disregarded 
the limits on its power. 

The reasoning may be summarized as follows: as all public acti vity is assumed to benefi t society as a 
whole, it is normal that citi zens must bear the resulti ng burdens without compensati on, but if, in the general 
interest, the public authoriti es cause parti cularly serious damage to certain individuals and to them alone, the 
result is a burden that does not normally fall on them and which must give rise to compensati on; the compen-
sati on, borne by society via taxati on, restores the equality that has been upset. This idea is not very far from 
the ‘Sonderopfertheorie’ of German law, according to which individuals who, by reason of lawful public ac-
ti on, suff er a ‘special sacrifi ce’, that is to say damage equivalent to expropriati on, and must be granted repara-
ti on. Presented in this manner, no-fault Community liability could also be based on property rights, which are 
protected in the Community legal system as a general principle of law in accordance with the consti tuti onal 
traditi ons common to the Member States. It would express the idea that even lawful acti on by the Communi-
ty’s legislati ve body cannot have an eff ect equivalent to expropriati on without compensati on being granted.

5. The proposed model of the mutual transformati on of legal order and positi ve law has an important 
Economic Dimension. Therefore, I should prove the acceptability of the synergy communicati on to the sus-
tainable economic development.

Economic development of the industrialized countries has not cyclical (recession, recovery, fi nancial 
collapse, revival, and again decline, again rebirth, etc.), but spiral character, because it is the form of evolu-
ti on rather than marking ti me. Any downturn, growth, fi nancial collapse, revival; again recession, recovery, 
fi nancial collapse, revival, and etc., in any case will not adequate with the last recession, the rise, fi nancial 
collapse, revival. Any cycle is associated with arti fi cial division naturally indivisible space at intervals, but the 
spiral – the eternal space. To claim otherwise is a simplifi ed view of the processes taking place in the world in 
general and the economy in parti cular, since it is fundamentally contrary to the laws of dialecti cs in all areas 
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of material reality, as well as in the spiritual realm as a transformed refl ecti on of reality.

In economic theory, applied movement of a market economy dominated by the concept and the term 
“undulati ng cyclical”, which is understood as a universal norm of movement of the market economy, re-
fl ecti ng its unevenness, change wavy-cyclical (evoluti onary and revoluti onary) forms of economic processes, 
fl uctuati ons in business acti vity and market conditi ons, the alternati on of extensive or intensive economic 
growth. By the way, a feature of the market economy, which manifests itself in the tendency to wavy-cyclical 
repeti ti on of the crisis and depression, was seen in the fi rst half of the XIX century. (Here we are not talking 
about intermediate, structural, parti al and sectorial crises and depressions).

Under cyclical economists understand and repeat cycle imbalances in the economic system, leading to 
a reducti on of economic acti vity, recession crisis. Such an understanding of the cyclical repeti ti on of the crisis, 
in principle, has survived to this day. However, this also leaves and overlooked that in reality occurred are 
not identi cal, but similar to match the nature and content of such crises and depressions, and ignoring the 
state-legal methods of regulati on. Even where such neglect was not the case, do not take into account and do 
not consider that the state-legal methods of regulati on were to be “identi cal” i.e. adequate these crises, not 
identi cal to the old methods of state regulati on. Here is this essenti al point and overlooked by most econo-
mists today. Even though the trend of economic globalizati on all the people sti ll lives in the near future will be 
living within the boundaries of the state-organized society, which should be controlled by adequate “laws”, in 
other words - adequate standards of domesti c and interstate on the positi ve law.

It is natural to it is not about pure state, and state-legal regulati on, i.e., on state acti viti es in the fi eld of 
economics in the legal framework of civil and administrati ve law, provided that they strict compliance with 
democrati c consti tuti on. Otherwise, we get a crisis that forced to adapti on dimensions of social producti on 
to the volume of solvent demand of economic enti ti es, as aggravati on of the internal contradicti ons of the 
economic system and external objecti ve and subjecti ve factors, general overproducti on and fi nally – the pro-
found shock of the enti re economic system. Of course, state-legal regulati on vulnerable to infl ati on, which 
demanded that the governments of developed countries to seek a way out of this situati on, but not by aban-
doning of state regulati on of producti on and means of restructuring of civil and administrati ve legal forms 
and methods. Therefore countercyclical public policy has been added - the anti -infl ati onary. Teaches history 
lessons led to recogniti on of the need to introduce a democrati c system of state regulati on as only a focal 
point of processes of social producti on and reproducti on.

Therefore, the policy of state regulati on of the economic cycle has been reduced to counter the phases 
of the cycle: in a period of economic contracti on government sti mulates economic acti vity by reducing taxes, 
investment incenti ves, reducti on of interest rates on loans, and in a period of expansion - on the contrary, 
seeks to restrain economic growth. To this end, the government increases tax rates, reducing government 
spending, pursuing a policy of “expensive” money, ti ghtening credit conditi ons and increasing the required 
reserves of commercial banks.

I take the opposite positi on to V. Y. Iohin. He writes: “Despite all eff orts, the government is not able to 
overcome the cyclical nature of economic development; it is only able to smooth out cyclical fl uctuati ons in 
order to maintain economic stability.” 15 

In my opinion it is fatalism that is fundamentally contrary to the laws of dialecti cs: the unity and strug-
gle of opposites, the transiti on from quanti tati ve to qualitati ve changes and the negati on of the negati on, 
which leads the futi lity of the rule of law to a fair trial (Rustaveli, XII c.). And fi nally to the total futi lity of hu-
man eff orts to overcome poverty permanent, forever be in bondage shackles and mighty of this world (Marx).

At the same ti me, we fully agree with extended V. Y. Iohin’s methods countercyclical regulati on. It is 
known that in spite of the diversity of points of view on the issue of counter-cyclical regulati on, they can be 
15  V. I. Iokhin, 2006, Anti -cyclical Regulati on, Part VIII, Chapter 5, ed. “Economist”, М., p. 861 (in Russian).
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reduced to two main approaches: the Keynesian and classical. State using Keynesian model countercyclical 
regulati on, phase of the crisis and depression increases government spending, including spending on in-
vestment acti vity, and has a policy of “cheap money”. With the rise in order to prevent “overheati ng” of the 
economy and thus fl att en the peak of the transiti on from boom to recession uses the same tools, but with the 
opposite sign, directed compressive folding aggregate demand. Supporters classic or conservati ve directi on, 
focus their att enti on on off er. It is about ensuring uti lizati on of existi ng resources and the creati on of condi-
ti ons for effi  cient producti on, refusing to support the low effi  ciency of producti on and economic sectors and 
promoti ng freedom of market forces.

The whole history of the development of nati onal economies since the emergence of the fi rst crisis of 
the capitalist economy before the crisis 80s of XX century cannot talk about it unchanged.

Output we see a combinati on of Keynesian and classical models, in other word a combinati on of reg-
ulati on and self-regulati on at the level of the Consti tuti on and in strict compliance with it - at the level of 
administrati ve and civil law. The combinati on of Keynesian and classical models is nothing but a spiral patt ern 
spiral promote economic development. Subject to the above parameters, we will not have a wavy-cyclical 
“update” and recurrence of crises, depression and overcoming them through a spiral-spiral for adequate 
“renewal” of the laws that development of new and for adequate positi ve law. Therefore, the applicability 
of the term “undulati ng cycling” is possible only in the sense of the dialecti cal transformati on of one cycle to 
another. A dialecti cal transformati on of one cycle to another is something more than a spiral transformati on, 
i.e., conversion of a spiral. Since the economic relati ons woven norms of legal order and positi ve law as they 
respecti vely the real and the ideal legal forms, so far, economic relati ons is spread spiral theory taking into ac-
count the second law of thermodynamics. Consequently, the management of wavy-cyclical processes in syn-
ergeti c dynamics economy nothing more than promotes Spiral Dynamics economy in the menti oned sense, 
i.e., dialecti cal understanding and transformati on of one cycle to another. Thus, the essenti al diff erence be-
tween legal order of positi ve law is that legal order, including the economic order, it is a self-governing system.

6. Based on all foregoing, I am pushing in the foreground fi nal determinati on of the legal order. 

The legal order must be a unity of: 

1) The state of observati on by the legislati ve, executi ve and judicial powers basic human rights and 
freedoms; 

2) The state of observati on by the physical and legal persons their mutual rights and obligati ons, im-
parti al analysis of which allows answering the questi on: what is prevailed on the individual, local, nati onal, 
regional, internati onal and global levels – the order or disorder.

Coming from all foregoing and as it applies to the global problems of constantly confl icti ng Humanity, 
on an order-paper set the problem of associati on and collaborati on of scienti sts of natural, social and human-
itarian sciences gets up for making of harmonious model of spiral, evoluti onary and dialecti cally mutual trans-
formati on of “to be” and “ought to be” through making new legal mechanism of providing and protecti on of 
Universally Recognized Human Rights and Freedoms.

Both – Legal Order and Positi ve Law under the auspice of Universally Recognized Human Rights and 
Freedoms are permanently acti ng as synergy spouse, mutual transformati on of which prevent entropy at the 
local, nati onal, internati onal, and global levels.

In this sense, Universally Recognized Human Rights and Freedoms are not a “middle” way or may not 
be compromise, but a third high level alternati ve, like the apex of a triangle.
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7. In order of implementati on of synergy model through the Universally Recognized Human Rights 
and Freedoms there are barriers on the path of collaborati on of scienti fi c natural, public and humanitarian 
sciences. 16

Enumerated below by Lee Smolin barriers are following: Staggering self-confi dence resulti ng in feeling 
of possessing a right and belonging to the elite associati on of experts. Unusually monolithic associati on with 
the strong feeling of the consensus butt ressed up by arguments or no, and unusual homogeneity of looks on 
open questi ons. These looks seem related to existence of outline, in that the ideas of a few leaders dictate 
the point of view, strategy and directi on of development of area. On occasion feeling of equati on itself with a 
group, look like equati on on religious religion or politi cal platf orm. Strong feeling is border between a group 
and other experts.

Indiff erence and incuriosity in ideas, opinions and works of experts that are not part of group, and ad-
vantage for intermingling only with other members of associati on.

A. Inclinati on to interpret certi fi cates opti misti c character, to believe in the exaggerated or improper 
for mutati ons of results and ignore possibility, that a theory can be not correct. It is related to the tendency 
to believe that results are faithful, as there is a “wide confi dence” in them, even if nobody checked (or even 
did not see) proof.

B. Absence of ability of understanding of limits to that the research program must contain a risk. (See 
literature of N 18).

And here is a descripti on of the group thinking, extracted by me from the web-site of University of the 
State Oregon, sancti fi ed to communicati on. 17 

The parti cipants of the group thinking see itself part of the reserved group, working against an external 
group resisti ng to their aims. Whether you can to say that group is subject to the group thinking, if it:

A. Over-esti mates the invulnerability or high moral opti ons?

B. Collecti vely gives the rati onalisti c explaining to the decisions that it accepts?

C. Will demonize or stereotype examines external groups and their leaders?

D. Has or not a culture homogeneity when an individual exposes to censorship itself et al so, that the 
facade of group unanimity is saved?

E. Contains members that undertake obligati ons to barrier the leader of group by concealment from 
the leader of informati on from them or from other members of group? There are career barriers too. 

At the same ti me, un-copious and unti ring human insti ncts will prevent adequate introducti on of fore-
going model mighty of this world that is presented in the veiled politi cal and economic norms confl icti ng with 
naturally legal development of Humanity. Permanent de facto giving of advantage of supremacy of advan-
tageous such norms above supremacy of norms of natural law and natural human rights – was and there is 
reason of the diff erent from other animal kingdom infamous planning, initi ati ons and organizati ons of mass 
wars. For weakening and removal of chronic misbalance introducti on of the model off ered by me is again 
needed, but already at global level. In this sense creati on of Universal Consti tuti on of Human Rights and Free-
doms and strict legal mechanism can become preconditi on of transformati on of UN Organizati on. Moreover, 
present state of humanity is a result social inequaliti es and degradati ons of environment that consists in ma-
nipulati on values that objecti vized in order that moves forward a prospect and interests of dominant groups. 
Current status of social inequality and degradati on of environment constrained with numbed of educati onal 
16 For details see: Bidzina Savaneli, Parameters of Transformati on of Space and Time in Human Being in the Light of Synergisti c 

Theory, Mediterranean Journal of Social Sciences MCSER Publishing, Rome-Italy, Vol. 5, No 27, December 2014, pp. 1746-
1767.

17  htt p://oregonstate.edu/instruct/theory/grpthink.html.
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systems. However, faith of scienti sts unreservedly observing the norms of scienti fi c ethics, in existence of uni-
versal human nature can provide sti muli necessary for their mutual consent and solidarity. Transformati on of 
contemporary educati onal systems we must make so that to help people in eradicati on of principal reasons 
of global and nati onal problems.

In philosophical sense, the real outcome from abovementi oned dangerous situati on on the Planet is a 
Shota Rustaveli’s (the famous Georgian poet and philosopher of the XII Century and one of the post found-
ers of Neo-Platonism in West Asia and Caucasus) devise: ‘To Make Just Law Makes a Dry Tree Green’. This 
device reversely means that “unjust law makes a green tree dry”. However, in moral and legal aspect, I just 
declare that the heat that comes from the human soul as the leading subject of legal order, oft en irreversibly 
absorbed by the excessive ambiti ons of representati ves of the three powers of the state.

The terrorist att ack in Paris is undoubtedly distressing! However, the need of civilized part of Hu-
mankind is not only fi ght against the results and simple preventi on of crimes but predominantly fi ght in 
directi on of eradicati on substanti ve and original reasons of crimes, parti cularly terrorism.

The obvious fact is that ‘Rule of Law’ no more operates eff ecti vely inside nati on-states and in inter-
states relati ons. Just therefore, as outcome from the above menti oned extreme situati on, I am putti  ng for-
ward the idea of necessity to replace ‘Rule of Law’ by ‘Rule of Human Rights Law’. Let us release Legal Order 
and Positi ve Law from the prison of unjust rule of politi cs through the comprehension of Spirit of Just Law, 
which must be based on the Pure Idea of Universal Human Rights. 

Therefore, I would like to underline that we the people of the world need in New Human Philosophy 
under the auspice of Universal Human Rights, which links the East and West, North and South, ethics and re-
ligions, public and private life, technologies and environmental protecti on, and the myriad problems, which 
have never been exist in the history of mankind in widespread aspect. Parti cularly, search for new method-
ology of legal philosophy is very important task to reach the practi cal understanding and peacefully resoluti on 
of the current issues and enrichment of new politi cal paradigms and values in the contemporary world. This 
self-understanding gives the neutral and balance comprehension and explores of non-conceptual epistemology 
of dialecti cal jurisprudence and transformati on it in economic, social, cultural, civil and politi cal fi elds. 

Universally Recognized Human Rights and Freedoms should be recognized as a beerier of negati ve 
energy in the process of mutual transformati on of synergy couple – positi ve law (law in the books) and legal 
order (law in the acti on) – as stable guarantee of establishment of irreversible Justi ce and World Peace on 
the Planet. 

In this sense, I would like apologeti cally say that I think that this essay is ready to be published, not 
only because it is near discovery at the juncti on of Philosophy, Biology, Anthropology, Sociology and Juris-
prudence, but rather because it is ti me we heard more opinions and experiences, and because it is ti me for 
shearing refl ecti ons in a broader environment concerning local, nati onal, regional and global problems of 
Humankind in order to merge into the Natural Environment. 

Shota Rustaveli’s fundamental devise: “Teach Humankind to be able to merge into the orders of or-
der”, is possible through the observati on of Universally Recognized Economic, Social, Cultural, Civil and Polit-
ical Rights and Freedoms.

To answer on above-menti oned and many other vital for humanity questi ons, since 1981 I put for-
ward a proposal to create non-profi t scienti fi c internati onal organizati on uniti ng scienti sts of Natural and 
Human Sciences. 18

18 Bidzina Savaneli, 1981, Some Ethical, Social and Legal Problems of Human Geneti cs, J. “Soviet law”, N. 2, pp. 21-32. Bidzina Sava-
neli, 1983, For the Preservati on of Diversity of the Life on the Planet, J. “Soviet Law”, N. 6, pp. 51-55. Bidzina Savaneli, 1985, The 
Role of Economic Sancti ons for the Violati on of Legislati on in the Field of Environment, J. “Soviet law”, N. 4, pp. 47-51.
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REVIEW

On the Paper of Dr. Ph.D. Professor Bidzina V. Savaneli:
“Synergisti c Transformati on of Space in Directi on of Sustainable Development of Mankind in the 
Frameworks of Human Rights”

No need to be a rocket scienti st to understand that the current process of self-destructi on of human 
civilizati on becomes irreversible as aggressive anthropogenic impact on the planet with his hand has become 
too large. Obviously, such an acute crisis of civilizati on caused due to lack of harmony between the processes 
of human acti vity with the evoluti onary vector paradigm of life itself in its interacti on with the general aspects 
of the laws of the universe.

In view of the above, it is very important to our readers the proposed paper Bidzina B. Savaneli where 
aff ected the fundamental questi ons of philosophy by defi niti on of humanity’s place in the living space of the 
Universe, as well in human community, trying to learn the way of the harmonious development, based on the 
interacti on of general physical laws of the world order with positi ve law and legal order, and humanitarian 
aspects of the evoluti on of human civilizati on.

The author, aware of the depth of the topic, said that he “maintained the noble goal: to provoke their 
colleagues from diff erent disciplines denser engage in the constructi on of bridges between natural, social and 
humanitarian sciences to properly “fi t” humanity in the harmony of nature.”

The author in his paper gives a general analysis of the current state of the philosophical views of physi-
cal science in understanding the concepts of space and ti me. It comes in a very original conclusion that “space 
is curved spring in which energy fl ows and circulates helically, and initi ated core leading energy is accumulat-
ed in the axis, around which parti cles are spirally turbulence”. He further argues that the essence of space is 
a conti nuous and spiral process of mutual transformati on of energies that has no beginning and no end, and 
it adds nothing and nothing of it unbroken. Without changing the rati o, the space is constantly irrevocably 
throbbing narrowed and expanded essence. As a working hypothesis Author is proposed thesis: “In the cen-
ter of the universe is located a self-governing and initi al spiral galaxy.”

The author is given as an analysis of the factors and the specifi c manifestati ons of ti me depending on 
the conditi on of the space, manifestati on of ti me’s mechanisms in biological systems, etc., that lead him to 
believe the applicability of “Space and Time” to nature, human being and to social relati ons. In additi on, an 
analysis of interacti on of synergeti c and entropy leads to analyzing applicati on of synergeti c theory to the 
Wildlife and Human Being also, as well as interacti on between legal order and positi ve law under the auspice 
of Basic Human Rights and Freedoms as third, leading force. In short, the authors’ model of applicati on syn-
ergy to Human Being I fi nd a breakthrough.

Despite the fact that the author’s some propositi ons are controversial, but the above and other pio-
neering areas of his research to make representati ons to the Court of Scienti sts without borders, his original 
work is the key to a whole new world on the juncti on of all science, in parti cular – the Laws of Physics of in-
animate nature and the human soul, his emoti onal and mental aspects of life as well as in its public relati ons.

I am grateful to the author that he has opened me – as the author of the monograph “The concept of 
the dynamic structure of the atom in the space of potenti al areas” – a space of common and depth extension 
of the laws of nature not only in microcosm, but in the life of Humankind.

Professor Bidzina V. Savaneli pointed us the way not in a linear arrangement of the world, assuming its 
single axis having a center, but on sacred geometry, which serve as the center of the linear confi gurati on of 
forces forming centers outside these linear formati ons.

Grand Ph.D. IAIT (Internati onal Academy for Informati on Technologies),
Rakhimyn S. Galiev. 
12/29/2014.
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saSemosavlo gadasaxadiT dabegvrissaSemosavlo gadasaxadiT dabegvris

progresuli meTodiprogresuli meTodi

ekaterine SubiTiZe 

kavkasiis samarTlis skolis doqtoranti

PROGRESSIVE METHOD OF TAXING ON INCOMEPROGRESSIVE METHOD OF TAXING ON INCOME

Ekaterine Shubitidze 
Ph.D. Student, Caucasus School of Law

reziume

fizikur pirTa Semosavlis mimarT dabegvris progresuli meTodis gamoyeneba re-

sursebis gadanawilebis erT-erTi yvelaze efeqturi saSualebaa. naSromi miznad isaxavs 
dabegvris am meTodis upiratesobis warmoCenas saqarTveloSi moqmedi proporciuli meTo-

dis winaSe. Tumca, aqve xazgasmulia progresul meTodze transformirebis SemTxvevaSi mo-

salodneli riskebi. 

naSromi gvTavazobs saSemosavlo gadasaxadiT dabegvris sabaziso principebis alter-

natiul Sefasebas. 

naSromi miznad isaxavs saSemosavlo gadasaxadiT dabegvris progresuli ganakveTis 
upiratesobebis samarTlebriv Sefasebas, ekonomikuri faqtorebis ukana planze daxeviT, 
rac SesaZloa ver qmnides srulyofil obieqtur suraTs, magram iZleva alternatiuli 
(samarTlebrivi) xedvis SesaZleblobas da amzadebs niadags sagadasaxado samarTalSi, ro-

gorc dargTaSoris sferoSi diskusiis warmarTvisaTvis. 

gadasaxadis gadamxdelTa Soris saqarTveloSi arsebuli uTanasworobis maCveneblis 
gaTvaliswinebiT, rac jinis koeficientiT dgindeba, resursebis gadanawileba uTuod pri-

oritetuli amocanaa, raTa Semcirdes socialuri uTanasworoba da Seiqmnas TviTreal-

izaciis Tanabari pirobebi, demokratiuli institutebisadmi Tanabari wvdomis uzrunvely-

ofa da a.S.

mniSvnelovania swored imis gaazreba, rom progresuli dabegvris saWiroeba konkretu-

lad dResdReobiT arsebul pirobebSia efeqturi, optimaluri. evropul qveynebSi ukanask-

neli wlebis manZilze gamokveTili, proporciul dabegvraze transformirebis tendencia 
ar unda Sefasdes SemTxveviTobad da miT ufro brmad gasaziarebel magaliTad. evropul 
qveynebSi arsebuli uTanasworobis maCvenebeli ukve fiqsirebuli, miRweuli Sedegia, raSic 
arc Tu mcire wvlili dabegvris dRemde moqmed meTodsac SeiZleba mivakuTnoT.
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RESUME

Progressive method of taxing personal income is one of the most eff ecti ve ways of distributi ng fi nancial 
resources among taxpayers. This arti cle aims to emphesize the advantage of progressive taxati on compared 
to proporti onal method. Though, herewith we highlight the risks to be considered when aquiring the progres-
sive taxati on method.

The essey suggests to discuss alternati ve principles to justi fy Personal Income Tax, which have been 
formulated recently and tend to aquire rising att enti on among analysts and tax law schollars. 

The essey aims to measure progressive method of personal income taxati on in legal perspecti ve, by 
setti  ng aside economic factors. Doing so, we may doubt the essey will fail to refl ect the objecti ve reality, sti ll it 
off ers alternati ve legal point of view and strengthens groud for legal dispute within tax law as interdisciplinary 
study. 

Facts and reasoning lead to following statements: Taking into account the inequality measures in Geor-
gia, given the GINI coeffi  cient, resourse redistributi on is by all means the task of leading priority, to achieve 
diminishing social inequality and to guarantee equal opportuniti es for self-realizati on and promoti on of de-
mocracy, etc. It is important to comprehand that the choice preferring progressive taxati on is neccessary and 
eff ecti ve in the very circumstances we live through. The fact that European Countries intensively discuss tran-
siti on to fl at tax system does not neccessarily require us to follow without objecti ons. Though the tendency 
implies that the inequality measures in European countries are already fi xed results achieved among others 
with the very method of taxati on in eff ect ti ll now. 

Sesavali

postkomunistur saxemwifoTa mSenebloba istoriuli gadmosaxedidan iyo unikaluri 
procesi, vinaidan Zalauflebis da resursebis dineba miemarTeboda saxelmwifodan sazo-

gadoebisken da ara piriqiT.1 unikaluroba bevri mimarTulebiT sirTuleebad gardaiqmna, 
maTi daZleva yovelmxriv Seswavlas da kompleqsur analizs moiTxovs. albaneTi, belorusia, 
CexeTi, estoneTi, saqarTvelo, yazaxeTi, latvia, litva, rumineTi, ruseTi - es im qveynebis 
arasruli CamonaTvalia, romelTa sagadasaxado sistema saSemosavlo gadasaxadis propor-

ciuli dabegvris reJims iyenebs. Tumca CamonaTvali sruli ar aris, dabegvris es forma pro-

gresuli dabegvris sistemisagan gansxvavebiT sakmaod iSviaTad gamoiyeneba.2 

zogierTma evropulma qveyanam, gansakuTrebiT aRmosavleT nawilSi, magaliTad CexeTis 
respublikam da slovakeTma, axlo warsulSi SemoiRes gadasaxadis proporciuli ganakveTi. 
ufro metic, sxva evropul qveynebSic, rogoricaa Sveicaria da germania, mimdinareobs in-
tensiuri msjeloba proporciuli dabegvris reJimze transformirebis mizniT.3 dabegvris 
meTodi, iqneba es proporciuli Tu progresuli, an Tundac regresuli, mniSvnelovan Sede-

gebTanaa dakavSirebuli, rac ara mxolod ekonomikuri aspeqtebis saxiT vlindeba, aramed 
samarTlebriv sakiTxebsac aqtualurs xdis. 

1 Gerald M. Easter, Capital, Coercion, and Postcommunist States, Cornell University Press, 2012, London, 187.
2 albaneTi, belorusia, belizi, bosnia&hercegovina, brunei, bulgareTi, burkina faso, CexeTis respublika, 

estoneTi, saqarTvelo, gibraltari, grenada, guana, ungreTi, israeli, jersi, yazaxeTi, kuveiti, latvia, 
litva, madagaskari, mauritiusi, monako, montenegro, omani, paragvai, katari, rumineTi, ruseTi, saudis 
arabeTi, serbeTi, slovakeTi, ukraina (www.taxrates.cc).

3 Beate Neubauer, Flat Tax-an unfair system of taxati on?, GRIN, 2010, 3.
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dabegvris meTodebi

gadasaxadiT dasabegri bazis cvalebadobidan gamomdinare, sagadasaxado ganakveTi 
SeiZleba Seicvalos an darCes ucvleli. aRniSnuli safuZvliT ganasxvaveben dabegvris oTx 
ZiriTad meTods: Tanabars, proporciuls, progresuls da regresuls.4  Cveni interesis 
sfero proporciul da progresul meTodebs moicavs, vinaidan saSemosavalo gadasaxadiT 
dabegvrisas arCevani umeteswilad am or meTods Soris keTdeba. 

progresuli gadasaxadis SemTxvevaSi, piris Semosavlis gadidebis Sesabamisad izrdeba 
misgan amosaRebi gadasaxadis procenti. sxva sityvebiT, gadasaxadis saSualo sidide izrde-

ba. Semosavalze gadasaxadi aris progresuli; proporciuli gadasaxadis SemTxvevaSi, adami-

anis Semosavlis zrdis kvalobaze, misgan amosaRebi gadasaxadis procenti ucvleli rCeba.5

miuxedavad imisa, rom rogorc proporciuli ise progresuli dabegvris reJimebi da-

balSemosavlian gadamxdelebTan SedarebiT maRalSemosavlian gadamxdelebs met sagadasaxa-

do tvirTs akisrebs, maT Soris sxvaoba arsebobs, da arCevani maT Soris unda emyarebodes am 
sxvaobis swor Sefasebas konkretul drosa da garemoebebSi. 

mxolod is faqti, rom erTeuli evropuli qveynebi dabegvris proporciul reJimze 
gadasvlaze msjeloben, ar aris sakmarisi safuZveli davaskvnaT, TiTqos proporciuli 
dabegvra saSemosavlo gadasaxadis yvelaze efeqturi da samarTliani meTodia. arc isaa sa-
Tanadod argumentirebuli, Tu ratom gaxda saqarTvelos sagadasaxado sistemaSi propor-

ciuli dabegvra yvelaze misaRebi meTodi. sainteresoa, rom 1997 wlis sagadasaxdo kodeq-

sis 42-e muxli saSemosavlo gadasaxadiT dabegvris 12%-dan 20%-mde zrdad oTx safexurian 
ganakveTs adgenda. Tumca, mimdinare periodSi gadasaxadebis administrirebis xarisxi ar 
iZleva detaluri kvlevis saSualebas.

imisaTvis rom progresuli da proporciuli dabegvris reJimebs Soris arCevani 
Camogviyalibdes, saWiroa zogadad mimovixiloT sagadasaxado sistemis fuZemdebluri prin-

cipebi. ganvsazRvroT, Tu ra mizans unda emsaxurebodes konkretuli sagadasaxado sistema 
da mxolod amis Semdgom davasabuTod konkretuli dabegvris meTodis maTTan Sesabamisoba 
da praqtikuli Rirebuleba.

mniSvnelovania imis saTanadod gaazreba, rom naSromi ar Seicavs proporciuli an pro-

gresuli meTodis ekonomikuri efeqturobis analizs. aseTi arc warmoadgens qvemdebare 
naSromis mizans. ufro metic, miuxedavad imisa,rom ekonomikuri efeqturoba sagadasaxa-

do sistemis aucilebeli kriteriumia, naSromi erTgvarad akninebs mis mniSvnelobas da es 
SemTxveviTi ar aris. ekonomikur maCveneblebze dafuZnebuli sagadasaxado politikis ori-

entireba arsebuli realobaa da misi gadaWarbebuli Sefaseba sxva mniSvnelovani socialuri 
Rirebulebebis ugulebelyofas iwvevs. amis sapirwoned, samarTlebriv faqtorebze msje-

loba udavod gaaqtiurebas saWiroebs. 

garda amisa, resursebis gadanawilebaze diskusia araefeqturi iqneba, Tu kvlevis are-

alSi mxolod saSemosavlo gadasaxads moviazrebT. imisaTvis rom mza formulamde mivideT, 
sul cota arapirdapiri gadasaxadebis faqtori unda gaviTvaliswinoT, vinaidan, maT mniS-
vnelovani regresuli efeqti aqvT resursebis gadanawilebis Sedegze. amitom safuZvlian 
ekonomikur analizs moiTxovs am miznis realizebis konktretuli gzis mikvleva, rac, raTq-

ma unda, am naSromis mizani ver iqneba. 

4  rogava z., gadasaxadebi, sagadasaxado sistema da sagadasaxado samarTali, bakmi, 2002, Tbilisi. 
5  sagadasaxado saqme baxtaZe l., kakulia r., CikvilaZe m., sagadasaxado saqme, Tbilisi, 2007, “verJe”, gv. 69.



101LAW AND THE WORLD

resursebis gadanawileba socialuri Tanasworobis mizniT

me-19 saukunis dasasruls cxadi gaxda, rom socialuri liberalizmis ideebis generi-

reba klasikuri liberalizmis uaryofiTma Sedegebma ganapiroba. Tumca, socialur usamarT-

lobas jer kidev viqtorianeli mwerlebi (Carlz dikensi, tomas karlaili, metiu arnoldi) 
akritikebdnen. social-liberazmis mixedviT sociumis sikeTe srul harmoniaSia individ-

is TavisuflebasTan.6 `pasuxismgebloba~ Tavisuflebis koncefciis ganuyofeli nawilia. 

swored pasuxismgebloba im sociumis wevrTa mimarT, romelsac vekuTvniT, gvakisrebs 

garkveul valdebulebebs, romlebic xSirad zneobis, Cveulebis, zogjer kanonis ZaliTac 

aris gamyarebuli7 da maTi ugulebelyofa ewinaaRmdegeba samarlianobis, socialuri Ta-

nasworobis Tanamedrove definicirebas.

Tavisufal sabazro ekonomikaze dafuZnebuli saxelmwifo sistema, romlis erT-er-

Ti umTavresi funqcia socialuri usamarTlobis daZlevaa, Tanamedrove ganviTarebuli 
samyarosaTvis ukve Cveuli movlenaa. socialuri samarTlianoba, rogorc mizani, mniSvnelo-

vania aseTi saxelmwifos calkeuli institutebisTvis, maT Soris, fiskalur da Sesabamisad 
sagadasaxado sferoSi. 

cxadia, socialuri uTanasworobis daZleva martivad misaRwevi mizani ar aris da masze 
ara mxolod sagadasaxado, aramed sxva institutebis Zalisxmevacaa mimarTuli (mag. munici-

paluri, ganaTlebis da sxv.) Tumca swored sagadasaxado politikis instrumentia erT-erTi 
yvelaze efeqturi saSualeba am miznis misaRwevad, kerZod - resursebis gadanawileba. 

saqarTvelos sagadasaxado sistema, misi stabilurobis xarisxis gaTvaliswinebiT, 
udavod moiTxovs Teoriuli safuZvlis gamyarebas. sagadasaxado samarTlis sferoSi arse-

buli qarTuli samecniero literatura ar gvanebivrebs saintereso diskusiebiT samarTlis 
am dargis Teoriuli sawyisebis, misi miznebis, funqciebis Sesaxeb. qarTulma saxelmwifom 
dResdReobiT miiRo gamousadegari memkvidreobis da jer auTvisebeli sistemebis erTgvari 
nazavi, romelic dums yvelaze mTavarze - ra miznebs unda isaxavdes moqmedi sagadasaxado 
sistema? ra meqanizmebiT unda mivaRwioT samarTlianobis praqtikul realizebas? 

erTi SexedviT, SesaZloa, safuZvels moklebuli araa mosazreba am sakiTxTa zedmetad 
Teoriuli xasiaTis Sesaxeb, Tumca maT Zalze mniSvnelovani praqtikuli Sedegi ukavSir-

deba. magaliTad, imisda mixedviT, Tu ras moviazrebT Cven samarTlianobis cnebaSi da ras 
davsaxavT misi miRwevis xerxebad, unda wydebodes, rogor ganawildeba sagadasaxado tvir-

Ti, ra saxis SeRavaTebi da gamoqviTvebi imoqmedebs saSemosavlo gadasaxadTan mimarTebiT 
da a.S. amitom, mTavari aqcenti swored sagadasaxado tvirTis gadanawilebas ukavSirdeba. 
ufro zustad ki imis garkvevas, saSemosavlo gadasaxadiT dabegvris romeli meTodi Seesa-
bameba sagadasaxado tvirTis ufro samarTlian da optimalur ganawilebas.

samarTlianoba: sagadasaxado politikis moraluri kriteriumi

`efeqturi da samarTliani gadasaxadebi~ winasaarCevno agitaciis upirobo kom-

ponentad iqca, Tumca Sinaarsobrivad ra datvirTvisaa, amas arc amomrCeveli da arc 

kandidatebi safuZvliani gansjis Rirsad ar miiCneven. amomrCevlisTvis `samarTliania~ 
mcire sagadasaxado ganakveTebi maqsimaluri sagadasaxado SeRavaTebiT. kandidatTaTvis 
6  htt p://en.wikipedia.org/wiki/Social_democracy.
7  rCenis valdebuleba saojaxo samarTalSi, saqarTvelos samoqalaqo kodeqsi, 1997, 1212, 1218, 1223, 1224 da 

a.S.
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`efeqturia~ martivad administrirebadi, stabilur sagadasaxado bazaze damokidebuli 

gadasaxadi, romelic ar iqneba mgrZnobiare politikuri, ekonomikuri Tu sxva cvladi 

gareSefaqtorebis mimarT. 

Tumca ekonomokuri Teoria gvawvdis mniSvnelovan informacias dabegrvis sxvadasxva 

sqemebis SesaZlo efeqtebze. mas ar SeuZlia gaakeTos arCevani am sqemebs Soris. nebismieri, 

vinc icavs sagadasaxado politikas, radgan is aris, martivad rom vTqvaT, “saukeTeso 

ekonomikuri zrdisaTvis” an “yvelaze efeqturi”, unda daasabuTos, ara marto am sikeTee-

bis arseboba, aramed, aseve politikuri moralis argumenti, romelic amarTlebs “zrdisa” 

da `efeqturobis~ primats sxva socialuri Rirebulebebis winaSe . socialuri sikeTe, 

romelic tradiciulad mniSvnelovania sagadasaxado sistemis formirebaSi, ekonomikuri 

efequrobis miRma, aris samarTlianoba; sagadasaxado sistemis avtorTa amocanaa, Seqmnan 

sqema, romelic efeqturicaa da samarTlianic. samarTlianoba, sayovelTaod miRebuli 

koncefciis Tanaxmad, ganixileba,rogorc im sxvaobis Sefasebis standarti, romelic ga-

moiyeneba gadasaxadis gadamxdelTa mimarT: principebi, romlis Tanaxmad sagadasaxado 

tvirTi Tanabar pirobebSi myof pirebs Soris Tanabrad unda ganawildes, xolo gansxvave-

bul pirobebSi - Sesabamisad, gansxvavebulad.8

nacvalgebis da gadaxdisunarianobis principebi

sagadasaxado samarTlis mecnierebaSi sagadasaxado samarTlis fuZemdebluri araer-

Ti principi ganixileba. maT Soris yvelaze gavrcelebulia nacvalgebis da gadaxdisunaria-

nobis rpincipebi, romelic samarTlianobis praqtikuli realizebis mizans emsaxureba. gan-
vixiloT TiTeuli:

nacvalgebis principi gulisxmobs individis dabegvras im sikeTeebis proporciulad, 
rasac gadasaxadis gadamxdeli saxelmwifosagan iRebs. am Teoriis mixedviT, gadasaxa-

di aris sazRauri, romelsac gadasaxadis gadamxdeli ixdis saxelmwifosTan“kontraqtis” 
sanacvlod, romlis ZaliTac, saxelmwifo valdebulia, daicvas misi sicocxle, Tavisufleba 
da qoneba.9 aqve sainteresoa saqarTvelos sagadasaxdo kodeqsiT mocemuli ganmarteba, ro-

melic imTaviTve uaryofs nacvalgebis princips: “gadasaxadi aris savaldebulo, upirobo 
fuladi Senatani biujetSi, romelsac ixdis gadasaxadis gadamxdeli, gadaxdis aucilebeli, 
araekvivalenturi da usasyidlo xasiaTidan gamomdinare.”10 swored araekvivalenturoba ga-
moricxavs nacvalgebis principis srulfasovnad gaziarebas. es midgoma SemTxveviTi araa, 
vinaidan, Zalzed rTulia, Tu ara SeuZlebeli, imis gamijvna, Tu gadasaxadis gadamxdelTa 
xelT arsebuli sikeTeebis ra nawilis miReba ganapiroba saxelmwifo aparatis arsebobam 
da ra nawili aris Sedegi individis pirovnuli Tvisebebisa. amis gamijvna rom moxerxdes, 
sul mcire, aucilebelia imis gamoTvla, Tu ra odenobis Semosavals daagrovebda pirovneba 
saxelmwifos ararsebobis SemTxvevaSi.

jozef dodjis11 dakvirvebis Tanaxmad: “problemas warmoadgens imis gamijvna, Tu pi-
radi simdidris ra nawili unda ganekuTvnos saxelmwifos da ra nawili pirad Sromas da ka-

8 l. B. Murphy & Th. Nagel, Myth of Ownership: Taxes and Justi ce, 2002, Oxford University press, pg. 12.
9 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1135-1136. 
10 saqarTvelos sagadasaxado kodeqsi, 2010, mux. 6(1).
11 jozef doji - harvardis da niu-iorkis universitetebis samarTlis mecnierebaTa doqtoris xarisxis 

mflobeli, aris wamyvani specialisti sagadasaxado samarTlis dargSi, gamoqveynebuli aqvs araerTi mniS-
vnelovani naSromi saSemosavlo gadasaxadis Temis garSemo, amJamad moRvaweobs floridis saxelmwifo 
universitetis samarTlis skolaSi.
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pitals. es amocana dauZlevelia, vinaidan ar iarsebebda araviTari kerZo simdidre (da ga-
dasaxadebiT dafinansebuli saxelmwifo) piradi Sromisa da kapitalis gareSe da iarsebebada 
Zalzed mcire aramdgradi qonebrivi uflebebi saxelmwifos gareSe ”.12

gadaxdisunarianobis principi, rogorc dasaxelebidan ikiTxeba, sagadasaxado 
dabegvris safuZvlad piris gadaxdisunarianobas miiCnevs. am principis Tanaxmad, sagadasaxa-

do tvirTi imgvarad unda iyos ganawilebuli, rom iTvaliswinebdes gadasaxadis gadamxdelis 
gadaxdisunarianobas. Tavisi naklovanebebi am principsac axasiaTebs. kerZod, sociologia 
ikvlevs subieqtTa reaqciul qmedebas saxelmwifos mier ganxorcielebul politikaze. ar-

sebobs kvlevebiT dadasturebuli mosazreba, rom dabali gadaxdisunarianobis (dabali Se-
mosavlis) mqone pirebi demotivirebulni xdebian, gaswion meti Zalisxmeva meti Semosavlis 
misaRebad, iseve rogorc maRali Semosavlis mqone pirebi xdebian demotivirebulni miiRon 
kidev ufro meti Semosavali, romelic gazrdil sagadasaxado ganakveTs daeqvemdebareba. aq 
adgili aqvs e.w. konfliqts gadasaxadebis samarTlianobasa da efeqturobas Soris, romel-

sac mogvianebiT SevexebiT. amasTan, mniSvnelovania gadaxdisunarianobaSi moviazroT ara 
marto piris faqtobrivi gadaxdisunarianoba sagadasaxado bazis SefasebiT (xelT arsebuli 
Semosavali, an qoneba), aramed misi Sinagani SesaZleblobebi, gamouyenebeli unarebi. es, ms-
gavsad nacvalgebis principisa, ganuxorcielebeli amocanaa, ris gamoc, gadaxdiunarianobis 
principis umTavres da wamyvan principad aRiareba usargeblo xdeba. es ori principi aseve 
Riad tovebs bevr sakiTxs sagadasaxado sistemis struqturasTan dakavSirebiT.

Tanabari SesaZleblobebi da demokratiis xelSewyoba

ganxiluli principebi, Tumca saR azrs moklebuli ar aris, SeiZleba iTqvas, araefeq-

turia sagadasaxado sistemis formirebis procesis saxelmZRvanelod. maTi praqtikuli 
ganxorcileba aramarto rTuli, zogjer SeuZlebelicaa. swored amitom, samecniero-kv-
leviTi Sromebi orientirebulia sagadasaxado sistemebis formirebis iseTi alternatiuli 
safuZvlebis kvlevisaken, romelic maqsimalurad moicavs samarTlianobis da efeqturobis 
koncefciaTa praqtikul normativebs. 

laiam merfi13 da tomas neijeli14 irwmunebian, rom samarTliani gadasaxadis mikvleva 
sagadasaxado sistemis miRma xedvas da samarTlianobis ufro farTo mcnebebze fokusire-

bas moiTxovs. isini ganixilaven gadasaxadebs, rogorc instruments, romelic xels uwyobs 
saxelmwifoSi samarTlianobis miRwevis mizans: `rogorc ki uarvyofT mosazrebas, rom sim-
didris gadanawileba Tavisufali bazris mier samarTliania, Cven veRar ganvacalkevebT 
gadasaxadebis samarTlianobis princips samarTlebrivi saxelmwifos Seqmnis ufro farTo 
principisagan”.15 

gadasaxadebis samarTlianoba Tu usamarTloba SeiZleba niSnavdes mxolod samarTlia-

nobas an usamarTlobas sakuTrebis uflebis im ufro vrcel sistemaSi, rasac es sagadasaxado 
reJimi qmnis.16 amrigad, “sakuTrebis miTi”17 moiTxovs, rom gadafasdes tradiciuli midgome-

12 J. M. Dodge, Theories of Tax Justi ce: Ruminati ons on The Benefi t, Partnership, And Ability-To-Pay Principles, 2005, Florida 
State University, 2005, 21.

13 laiam merfi - niu-iorkis universitetis profesori samarTlis da filosofiis dargSi, kolumbiis uni-

versitetis samarTis doqtoris xarisxi.
14 tomas naijeli - niu-iorkis universitetis profesori samarTlis da filosofiis dargSi, harvardis uni-

versitetis filosofiis doqtoris xarisxi.
15 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1141.
16 l. B. Murphy & Th. Nagel, Myth of Ownership: Taxes and Justi ce, 2002, Oxford University press. 
17 “Myth of Ownership:Taxes and Justi ce”, L.B. Murphy, Th. Nagel, 2002.
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bi sagadasaxado sistemebSi da Sefasdes sagadasaxadao politikis praqtikuli daniSnuleba 
ganawilebiTi samarTlianobis miznis miRwevaSi.18

pirveli principi, romelic am koncefciidan gamomdinareobs, aris SesaZleblobebis 
Tanasworoba. rogorc raulsi19 amtkicebs: “yovel moqalaqes, miuxedavad warmomavlobi-

sa Tu klasobrivi kuTvnilebisa, Tanabari unarebis da mondomebis pirobebSi unda hqondes 
Tanabari SesaZlebloba (Sansi), miaRwios sasurvel socialur safuxers”20. Tanabari Ses-
aZleblobebi aucilebeli winapirobaa sakuTari Tavis realizaciisaTvis, rac TiTeuli 
adamianis saboloo mizania. es mizani sakmaod momxibvlelad JRers, magram Tanabari Sesa-
Zleblobebi SefardebiTi cnebaa da subieqturi Sefasebis sagania. amitom marto am mizans 
ver daveyrdnobiT. meore mizani, romelic pirvels maqsimalurad migvaRwevinebs, aris 
demokratiis xelSewyoba. saarCevno procesebisadmi Tanabari wvdoma da CarTuloba aris 
aucilebeli winapiroba Tanabari SesaZleblobebis uzrunvelsayofad. 

iseTi sagadasaxado politikis formireba, romelic gaaZlierebs demokratiul in-
stitutebs, e.i miscems Tanabar xmas yovel monawiles, xels Seuwyobda yvela individs sa-
kuTari Tavis maqsimaluri realizaciis procesSi, saSualebas miscemda yvelas, maT Soris 
nakleb privilegirebulebs, CarTuliyvnen diskusiaSi imis Taobaze, Tu ras niSnavs Tanabari 
SesaZleblobebi da rogor unda mivaRwioT maT.21 aseTi SeiZleba iyos sagadasaxado siste-

ma, romelic naklebad daawveboda sagadasaxado tvirTad dabali Semosavlis mqone pirebs 
maRalSemosavliani pirebisagan meti sagadasaxado Semosavlebis mobilizaciis sanacvlod. 
Sesabamisad, ganaTlebis da jandacvis dafinanseba maRalSemosavliani gadamxdelebisgan 
akrefili sagadasaxado SemosavlebiT qmnis resursebis imgvar ganawilebas, rodesac da-

balSemosavliani mosaxleoba ufro konkurentunariani xdeba bazarze. 

am principebis upiratesoba adre ganxilulis winaSe imaSi mdgomareobs, rom igi gvTava-

zobs sagadasaxado sistemis formirebis ZiriTad mimarTulebebs, maT Soris, arCevans saga-
dasaxado bazis, ganakveTis struqturis, sagadasaxado periodis da sxvaTa Sesaxeb.

amJamad mxolod sagadasaxado ganakveTis struqturas SevexebiT.

sagadasaxado ganakveTis struqtura

TviTrealizaciis Tanabari SesaZleblobebis doqtrina gvkarnaxobs, rom sagadasaxa-

do tvirTma rac SeiZleba naklebad unda SezRudos TiTeuli individis SesaZleblo-

ba, isargeblos warmatebis miRwevis Tanabari SansiT. aqedan gamomdinare, regresuli 
gadasaxadebi miuRebelia, vinaidan sagadasaxado tvirTs akisrebs dabalSemosavlian 
pirebs, romlebic faqtobrivad Tavad afinanseben socialuri uzrunvelyofis pro-

gramebs. amrigad, arCevani unda gakeTdes proporciul da progresul dabegvras Soris. 
sakiTxi ufro empiriulia vidre normatiuli. gamosavali damokidebulia imaze, Tu ram-

denad didia uTanasworoba da ra odenobis Semosavlis akumulirebaa saWiro. Tu pro-

porciuli dabegvris pirobebSi mcireSemosavlian gadamxdelebze sagadasaxado tvirTi 
zRudavs Tanabari SesaZleblobebis princips, (garTulebulia jandacvis da ganaTlebis 
xelmisawvdomoba), calsaxaa, rom gadasaxadi unda iyos progresuli. am problemis gada-

18 L. Sugin, Theories of Distributi ve Justi ce and Limitati ons on Taxati on: What Rawls Demands from Tax Systems, 2004, Fordham 
Law Review, pg. 3.

19 raulsi.
20 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1142.
21 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1145.
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sawyvetad saWiroa, ganisazRvros dabegvris Semdgomi Semosavlis odenoba, romelic uz-

runvelyofda TiTeuli piris TviTrealizaciis Tanabar SesaZleblobebs. amas demokra-

tiul procesebSi monawile pirebi Tavad unda gansazRvravdnen.22 

miuxedavad imisa rom jeims repeti Tanabari SesaZleblobebis da demokratiis xe-
lSewyobis midgomas gancalkevebul principebad ganixilavs, Tamamad SegviZlia vamtkicoT 
TviTrealizebis, Tanabari SesaZleblobebis da demokratiis xelSewyobis principebis urT-

ierTdamokidebuleba da urTierTganpirobebuloba. 

jeims repetis mixedviT Tanaswori SesaZleblobebis da demokratiis xelSewyoba ekono-

mikur winsvlasac uwyobs xels.23 ganawilebiTi samarTlianobis miRwevas aqvs dadebiTi efeq-

turobis Sedegic, romelsac analitikosebi ugulebelyofdnen da romelic unda ganixile-

bodes sagadasaxado sistemis formirebis procesSi.24

ganakveTis struqturis garda demokratiis principi gvTavazobs saTanado sagadasaxa-

do bazis da sagadasaxado periodis modelsac. Tu mizani, romelic safuZvlad edeba saga-
dasaxado sistemis formirebas, aris demokratiis xelSewyoba, gadasaxadma unda datvirTos 
gadamxdelis unari, ganavrcos araTanazomieri zegavlena politikur procesebze. amrigad, 
demokratiul procesebSi Tanabari monawileobis SesaZlebloba gvkarnaxobs, rom progre-

sul dabegvras daeqvemdebaros investirebidan miRebuli Semosavali. 25 Tumca es ufro vr-

cel ganxilvas moiTxovs da Sordeba naSromis sagans. 

jeims repeti amerikis saarCevno garemos magaliTze amtkicebs, rom saarCevno kampaniis 
dafinansebas didi gavlena aqvs arCevnebis Sedegebze. 

politikur procesebze zegavlenis garda, simdidres zegavlena aqvs sazogadoebis 
yofiT qcevaze. investiciebis ganTavseba da aqtivebis floba sociumSi iseTive politikur 
zegavlenas axdens, rogorc saarCevno kampaniis pirobebSi kontribuciebi.26

ekonomikuri Zalaufleba amaxinjebs politikur procesebs warmomadgenlobiT xeli-

suflebaSi da sazogadoebaSi. amas akeTebs kampaniuri Sewirulobebis kapitalis ganTavsebisa 
Tu kontrolis saSualebiT. vinaidan demokratiul sazogadoebaSi ganawilebiTi samarTlia-

nobis ZiriTadi mizani iseTi pirobebis uzrunvelyofaa, romelic Seqmnis Tanabar Sesa-
Zleblobebs yvela monawilisaTvis, saxelmwifos sagadasaxado sistema unda iyos Sedgenili 
ise, rom SeizRudos gadasaxadis gadamxdelis unari, ganavrcos araTanazomieri zegavlena 
politikur procesebze.27

cxadia, sagadasaxado sistema gancalkevebiT verasodes SeZlebs politikuri procese-

bisadmi absoluturad Tanabari xelmisawvdomobis uzrunvelyofas. magram sagadasaxado 
sistemas SeuZlia gaaZlieros, gaamyaros am mizniT Seqmnili sxva meqanizmebi (arCevnebis da-

finansebis makontrolebeli kanonmdebloba). 

pirebs, romelTac arasakmarisi finansuri resursebi aqvT ZiriTadi moTxovnilebebis 
dasakmayofilebladac ki, aseve naklebi albaTobiT SeZleben, ganaxorcielon investireba an 
gaiRon saarCevno kontribuciebi. amitom sagadasaxado sistema, romlis mizani demokratiis 
xelSewyobaa, ar unda tvirTavdes naklebi resursebis mqone pirebs. sapirispirod, is unda 
zRudavdes pirebs, romelTac sakmarisi resursebi gaaCniaT CaerTon politikur procesebSi 

22 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1153.
23 jinis koeficients Tu gadavxedavT ......
24 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1152.
25 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1154.
26 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1158.
27 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1160.
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da ganavrcon zegavlena investirebis Sesaxeb arCevanis saSualebiT.28

repetis mtkicebiT, gamocdileba cxadyofs, rom progresuli sagadasaxado sistema, 
rogori arasrulyofilic unda iyos is, akisrebs ufro did sagadasaxado tvirTs maRal-

Semosavlian pirebs, romelTa Semosavlis didi nawili investiciebidan miRebuli Semosav-

lebia, vidre dabalSemosavlian gadamxdelebs. 29

Tu am logikas gavyvebiT arCevani dabegvris or meTods Soris ufro cxadi xdeba. pri-

oritetuli meTodi, romelic dabegvramde da dabegvris Semdgom Semosavlebs Soris sxvao-

bas Seamcirebs progresuli dabegvraa. dakvirveba aCvenebs, rom jinis koeficientis maCven-
ebeli sagrZnoblad iklebs dabegvris Semdgom swored progresuli dabegvris SemTxvevaSi.30

TvalsaCinoebisTvis ganvixiloT pirobiTi magaliTi: 

proporciuli dabegvra progresuli dabegvra

PIT(L)31_100GEL (10%)_10GEL

PIT(H)32_500GEL (10%)_50GEL

dabegvramde sxvaoba_400GEL (500-
100)

dabegvris Semdeg sxvaoba_360GEL 
(450-90)

PIT(L)_100GEL (10%)_90GEL

PIT(H)_500GEL (20%)_100GEL

dabegvramde sxvaoba_400GEL (500-
100)

dabegvris Semdeg sxvaoba_310GEL 
(400-90)

samarTlianoba VS efeqturoba

iseTi gadasaxadebis miReba, romlis TviTrealizebis Tanabar SesaZleblobebs da 
demokratiul procesebSi monawileobas progresul saSemosavlo gadasaxadamde mivyavarT.33

mTavari konfliqti progresul da proporciul dabegvras Soris efeqturobisa da 
samarTlianobis ukuproporciulobas ukavSirdeba. samecniero wreebSi miRebulia mosaz-

reba, TiTqos samarTlianoba da ekonomikuri efeqturoba ukuproporciul damokidebule-

baSia erTmaneTTan. maSin roca proporciuli dabegvra efeqturobis saukeTeso meqanizmia, 
progresuli meTodi ufro metad samarTlianobis gamoZaxilia. Tumca sapirispiro mosaz-

reba aqac arsebobs. denvil dunkani34 da klara sabirianova piteri35 efeqturobis da samar-

Tlianobis amgvar damokidebulebas kiTxvis niSnis qveS ayeneben. maTi kvlevis mTavari Temaa, 
moqmedebs Tu ara da rogor moqmedebs progresuli dabegvra uTanasworobis fiqsirebul da 
faqtobriv maCveneblebze. kvleva cxadyofs, rom arsebobs damokidebuleba mzardi progre-

sulobisa da gadasaxadebisagan Tavis aridebas Soris. rac ufro mzardia progresuli ga-
dasaxadi, miT ufro metia arideba da miT naklebi efeqti aqvs progresulobas fiqsirebuli 
uTanasworobis maCveneblebze. es faqti kidev erTxel exmaureba jeims repetis mosazrebas, 
rom sagadasaxado sistemis safuZveli gancalkevebulad aRebul samarTlianobis Tu ekono-

mikuri efeqturobis principebs ver daefuZneba. gadasaxadi saxelmwifo sistemis Semadgene-

28 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1162.
29 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1174.
30 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1176.
33 J. R. Repetti  , Democracy and Opportunity: A New Paradigm in Tax Equity, 2008, Boston College Law School, 1177.
34 denvil dunkani - indianis universitetis asistent-profesori, jorjiis saxelmwifo universitetis 

doqtoris xarisxis.
35  klara sabirianova piteri - kentukis universitetis asistent-profesori, xarisxi ekonomikis dargSi.
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li nawilia da yvela saxelmwifoebrivi instituti pirvel rigSi im principebis gansxeulebas 
unda emsaxurebodes, romlebic saxelmwifos aqvs dasaxuli. rogorc wesi, es samarTlebrivi 
demokratiuli saxelmwifos mSeneblobaa. 

progresul gadasaxadebs xSirad mimarTaven, raTa aikrifos Semosavlebis meti nawili 
mdridrebisagan RaribebTan SedarebiT, ase amcireben gankargvadi Semosavlis Tanasworobas 
dasabegr SemosavlebTan SedarebiT.36

empiruli analizi cxadyofs, rom vidre progresuloba amcirebs fiqsirebul uTanas-

worobas gadasaxadis gadamxdelTa Semosavlebs Soris, mas aqvs naklebi gavlena faqtobriv 
uTanasworobaze (rac moxmarebis SeswavliT dgindeba). aseve empiriulad mtkicdeba, rom es 
sxvaoba izrdeba susti samarTllebrivi institutebis pirobebSi, rasac SesaZloa mohyves 
gadasaxadebisagan Tavis aridebis zrda. ufro susti samarTlebrivi institutebisa da wes-
rigis mqone qveynebSi progresuli gadasaxadi naklebad aRwevs uTanasworobis Semcirebis 
mizans, vinaidan gadasaxadebisgan Tavis aridebis resursi aseT qveynebSi metia.37

daskvna

daskvnis saxiT, pirvel rigSi unda aRvniSnoT, rom saSemosavlo gadasaxadiT dabegvris 
meTodis arCevanis argumentireba ar aris martivad gadasaWreli sakiTxi. miT ufro, Tu mas 
samarTlebrivi diskusiis farglebSi movaqcevT da uars vityviT mxolod ekonomikuri efeq-

turobiT rigi sakiTxebis argumentirebaze. naSromis farglebSi ramdenime mniSvnelovani 
kiTxva daisva. amasTan, pasuxebi safuZvlian kvlevas moiTxovs. 

rom ar Segveqmnas warmodgena, TiTqos yovelmxriv uarvyobT ekonomikuri efeqturobis 
mniSvnelobas samarTlianobis principTan mimarTebiT, aqve unda moviyvanoT jeims repetis 
mosazreba, romlis Tanaxmad xangrZlivi periodis manZilze Tanasworobis maRali done (rac 
samarTlianobis usaTuo sawindaria) aucileblad xels Suwyobs ekonomikuri efeqturobis 
amaRlebas. 

Tumca safuZvliani literatura arsebobs imis dasasabuTeblad, rom saSemosavlo ga-
dasaxadis proporciuli ganakveTi garkveul upiratesobebTanaa dakavSirebuli, maTi didi 
umravlesoba ugulebelyofs samarTlianobis principis mniSvnelobas, rasac xangrZlivi 
drois monakveTSi aucileblad Tan sdevs ekonomikuri efeqturobis xarjic. jinis koefi-

cients38 Tu gadavxedavT, naTeli gaxdeba, rom uTanasworobis yvelaze maRali maCveneblebi 
swored ganviTarebad qveynebSi fiqsirdeba39. dabali jinis koeficientis ki, romelic upi-

ratesad ganviTarebuli qveynebis fufunebaa. cxadia mxolod is faqti, rom ganviTarebul 
qveynebSi, dabali jinis koeficientis paralelurad progresirebadi gadasaxadia, ar iZle-

va ualternativo daskvnis safuZvels, TiTqos es ukanaskneli pirvels ganapirobebs. Tumca, 

36 D. Duncan, K. S. Peter, Unequal Inequaliti es: Do Progressive Taxes Reduce Income Inequality? 2012, IZA, pg. 3-4.
37 D. Duncan, K. S. Peter, Unequal Inequaliti es: Do Progressive Taxes Reduce Income Inequality? 2012, IZA, pg. 3.
38 gaerTianebuli erebis organizaciis ganviTarebis programa (UNDP) sistematurad aqveynebs msoflios 

qveynebis jinis koeficients, romlis mixedviTac xdeba socialuri Tanasworobis Sefaseba am qveynebSi. 

jinis saxeli am koeficients cnobili italieli statistikosis - korado jinis pativsacemad ewoda. 

koeficienti SeiZleba Seicvalos 0-idan (Seesabameba absolutur Tanasworobas) 100-mde (Seesabameba 

absolutur uTanasworobas). koeficienti gamoiTvleba sxvadasxva socialuri jgufebis Semosavlebis 

SedarebiT (htt p://24saati .ge/index.php/category/news/2009-10-24/821).
39 ix. sqema 1.
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unda vivaraudoT, rom mTlad ukanaskneli rolic ar akisria. magaliTad, yvelaze dabali 
jinis koeficientis mqone skandinaviis qveynebi (umTavresad SvedeTi) cnobilia maRali ga-
nakveTis progresuli saSemosavlo gadasaxadiT,40 Sesabamisad, SvedeTSi resursebis gadanaw-

ilebis xarisxic didia.

meore mniSvnelovani aqcenti naSromSi aris gadaxdisunarianobisa da nacvalgebis prin-

cipebis alternatiuli midgomebis gacnoba. diskusiisTvis SemoTavazebuli iqna principebi, 
rogoricaa - TviTrealizaciis Tanabari SesaZleblobebis uzrunvelyofa da demokratiis 
xelSewyoba. 

pirveli gvkarnaxobs, rom sagadasaxado tvirTi ar unda daawves im pirebs, visac finans-

uri resursebi ZiriTadi moTxovnilebebis dasakmayofileblad ar hyofnis. es midgoma pro-

gresul dabegvras aniWebs upiratesobas, rodesac maRalSemosavliani mosaxleoba iTavsebs 
met sagadasaxado tvirTs, vidre dabalSemosavliani, romelTa uzrunvelyofa socialuri 
programebiT ar xorcieldeba maTganve mobilizebuli sagadasaxado Semosavlebis meSveo-

biT. xolo demokratiis xelSewyobis principi gvkarnaxobs, rom sagadasaxado tvirTi unda 
daawves im gadamxdels, romlis resursi, ganavrcos ekonomikuri gavlena saarCevno kon-

tribuciebisa da investirebis saSualebiT, amaxinjebs warmomadgenlobiTobas saxelmwifo 
xelisuflebaSi. es ukanaskneli moiTxovs, rom daibegros investiciebidan Semosavali inve-
stirebis ganxorcielebis procesSi. Tumca amgvari daskvnebi ufro mniSvnelovan sistemur 
cvlilebebs ukavSirdeba. am etapze gasaTvaliswinebelia maTi mniSvneloba dabegvris pro-

gresuli meTodis sasargeblod. 

Tu mxedvelobaSi miviRebT, rom saqarTveloSi jinis koeficienti (uTanasworobis 
maCvenebli) sakmaod maRalia,41 progresuli gadasaxadebiT maTi koreqtireba efeqturi meqa-
nizmi iqneboda resurebis gadanawilebis procesSi.

amasTan, mxedvelobaSi unda miviRoT progresuli meTodis gavlena gadasaxadebisagan 
Tavis aridebis tendenciebze. mxolod progresuli gadasaxadi ganawilebiTi samarTliano-

bis mizans ver miaRwevs. vinaidan progresulobis zrdasTan erTad, susti samarTlebrivi in-
stitutebis da kanonmorCilebis dabali donis pirobebSi, gadasaxadebisagan Tavis aridebis 
zrda amcirebs samarTlianobis efeqts. 

saboloo daskvna ki Semdegia: arsebuli uTanasworobis pirobebSi, upriania finansuri 
resursebis intensiuri gadanawileba, rac saSemosavlo dabegvris progresuli meTodiT 
unda xorcieldebodes. amasTan, aucilebelia progresulobis xarisxis dadgenisas savarau-

do riskebis saTanado Sefaseba da maTi marTvis mizniT prevenciuli meqanizmebis formireba.

40 jinis koeficienti SvedeTSi: 25 (htt p://www.indexmundi.com/facts/indicators/SI.POV.GINI).
41 jinis koeficientis mixedviT qveynebi sam jgufad iyofa: 1) socialuri Tanasworobis maRali done 

(33-mde); 2) socialuri Tanasworobis saSualo done (33-41); 3) socialuri uTanasworobis maRali done 

(41-ze meti), (htt p://24saati .ge/index.php/category/news/2009-10-24/821).
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wamebis akrZalvawamebis akrZalva
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PROHIBITION OF TORTUREPROHIBITION OF TORTURE
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Candidate of Legal Science, Associate Professor

reziume

statia aRwers wamebis, rogorc saerTaSorisod akrZaluli danaSaulis bunebas, 1984 

wlis wamebis winaaRmdeg konvenciiT, 1950 wlis evropis adamianTa uflebebis konvenciiTa 

da sxva Sesabamisi aqtebiT, iseve rogorc saqarTvelos Sida kanonmdeblobas, mis kon-

stituciasa da sisxlis samarTlis kodeqss. asaxelebs zogierT faqts, romelsac adgili 

hqonda saqarTvelos sapyrobileebSi, nacionaluri moZraobis reJimis pirobebSi, rodesac 

es partia marTavda qveyanas. gakeTebulia saWiro Sedarebebi da daskvnebi im mkiTxvelTaT-

vis, romlebisaTvisac jer kidev gaugebaria wamebis arsi, misi subieqtebis problema da im 

saxelmwifoTa saerTo valdebulebebi, romlebmac moaxdines arc ise cnobili 1984 wlis 

wamebis winaaRmdeg konvenciis ratifikacia. statia daexmareba da gamoadgeba samarTlis 

skolebis studentebs, magistraturisa da doqtoranturis CaTvliT, romlebic am konk-

tretuli sakiTxis irgvliv dainteresebulni iqnebian, axali informaciiTa da sul ufro 

axali publikaciebiT (wignebis CaTvliT) romelTa avtorebi arian yvelaze maRali kval-

ifikaciis mqone saerTaSoriso samarTlis specialistebi, romlebmac TavianTi naSromebi 

am problematur Temas miuZRvnes. magaliTad, profesor filip sendsis „wamebis gundi“, 

romelic 2008 wels gamovida.

RESUME

Present arti cle describes nature of torture as internati onally prohibited crime, according to the 1984 
Conventi on Against Torture, 1950 European Conventi on on Human Rights and other relevant internati onal 
acts, as well as domesti c legislati on of Georgia, its consti tuti on and criminal code. Some facts of torture, 
which took place in prisons of Georgia while regime of Nati onal Movement, when they governed this country 
as a ruling party, are menti oned. Some useful comparisons and conclusions are made for those readers, who 
sti ll can not recognize the scope of torture, the problem of its subjects and basic obligati ons of the states, 
which had rati fi ed not very famous 1984 Conventi on Against Torture. The arti cle will assist students of law 
schools, including graduate ones, having interest in this parti cular issue and in gaining new informati on about 
most recent publishing (books) of the most qualifi ed internati onal lawyers, who dedicated their works to this 
problemati c topic, for example Torture Team writt en by professor Philippe Sands in 2008.
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meore msoflio omis saSinelebaTa Soris erT-erTi adamianTa wameba iyo, ramac planeta 
dedamiwis maSindeli wamyvani politikuri figurebi da isinic vinc maT garemocvas Seadgen-

da daafiqra imaze, rom saWiro iyo axali instituciebisa da saerTaSoriso samarTlebrivi 
aqtebis Seqmna, romlebic brZolas gamoucxadebda am amazrzen danaSauls. 1945 wels anti-

hitleruli koaliciis wevrebma gaerTianebuli erebis organizacia daaarses, xolo 1948 
wlis 10 dekembers adamianis uflebaTa sayovelTao deklaracia1 iqna miRebuli, romelsac 
eleanor ruzveltma Magna Carta uwoda. Semdgom 1950 wlis 4 noembers romSi evropis sabWos 
mier miRebul iqna adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis evropis konven-

cia,2 romelic 1953 wlis 3 seqtembers Sevida ZalaSi, amas mohyva 1966 wlis paqtebi,3da 1984 
wlis konvencia wamebis winaaRmdeg4 Tavis 1993 wlis fakultatiur or oqmTan erTad5. 2006 
wels msoflios sxvadasxva kuTxis Sesabamisi specialistebisa da profesor filip sendsis 
erToblivi ZalisxmeviT gamovida wigni, samarTals moklebuli msoflio6, sadac calke Tavi, 
teroristebi da mwameblebi daeTmo wamebis sakiTxebs, Tumca sxva TavebSic es danaSauli ad-

eqvatur konteqstSia ganxiluli. 2008 wels ki amave avtorma calke wignad gamosca proble-

ma saxelad „wamebis gundi7,“ romelSic mTavari Tema, donald ramsfeldis memorandumi da 
amerikuli faseulobebis ugulvebelyofa wamebis danaSaulis gaxSirebiT aris gaSuqebuli, 
gaanalizebuli da Sefasebuli. ukanaskneli am wignis gamocema iman ganapiroba, rom msof-

liosaTvis seriozuli safrTxe xdeba maRali Tanamdebobis pirebis mier im danaSaulis san-
qcionireba, romelic saerTaSoriso xasiaTisa danaSauls warmoadgens da akrZalulia 1950 
wlis adamianis uflebaTa evropuli konvenciis me-3 muxliT, romelsac ebrZvis 1984 wlis 
konvencia wamebis da sxva sastiki araadamianuri an Rirsebis Semlaxavi mopyrobisa da sa-
jelis winaaRmdeg8. igi ZalaSi Sevida 1987 wlis 26 ianvridan Tavisi 27(1) muxliT. aRniSnul 
konvencias saqarTvelo miuerTda parlamentis 22.12.1994 wlis N 1493 dadgenilebiT da par-

lamentis 07.07.2002 wlis N1493 dadgenilebiT konvenciis 21-e da 22-e muxlebis moTxovna-

Ta Sesabamisad saqarTvelo aRiarebs konvenciiT gaTvaliswinebuli wamebis sawinaaRmdego 
komitetis kompetencias. wamebis winaaRmdeg konvenciis erT fakultatiur oqms, romelic 
ZalaSi Sevida 2006 wlis 22 ivnisidan, saqarTvelo SeuerTda parlamentis 2005 wlis 8 ivlisis 
N1889-rs dadgenilebiT. gamomdinare iqedan, rom saqarTvelos sazogadoebam oriode wlis 
winaT satelevizio eTeriT ixila saqarTvelos sasjelaRsrulebis dawesebulebaSi sistemu-

rad Cadenili am akrZaluli qmedebis daubrkolebeli dinebis magaliTebi da ro Cveni sazo-

gadoebisaTvis wameba dausjeli danaSauli aRmoCnda saWirod mimaCnia am statiaSi ganvixilo 
1984 wlis universaluri konvencia,vrclad, misi fakultatiuri oqmis ramodenime sakiTxi, 
1950 wlis evropuli konvenciis me-3 muxli. saqarTvelos konstituciis Sesabamisi mux-

li komentarTan erTad da saqarTvelos sisxlis samarTlis kodeqsis Sesabamisi muxlebic. 
profesori sendsi Tavisi wignis, „samarTals moklebuli msoflio“ TavSi, romelic dasa-

Taurebulia amgvarad, - „magari biWebi da iuristebi“,9 aRfrTovanebiT igonebs, rom Teiran-

Si samarTlis skolis aspirantebTan Sexvedraze igi gaocebuli darCa wamebis konvenciisa da 
1 adamianis uflebaTa sferoSi ZiriTadi saerTaSoriso samarTlebrivi aqtebis krebuli pirveli nawili 

saxalxo damcvelis biblioTeka Tbilisi 2001 gv.5.
2 adamianis uflebaTa sferoSi ZiriTadi saerTaSoriso samarTlebrivi aqtebis krebuli meore nawili sax-

alxo damcvelis biblioTeka Tbilisi 2001 gv.25.
3 adamianis uflebaTa sferoSi ZiriTadi saerTaSoriso samarTlebrivi aqtebis krebuli pirveli nawili 

saxalxo damcvelis biblioTeka Tbilisi 2001 gv.115
4 adamianis uflebaTa sferoSi ZiriTadi saerTaSoriso samarTlebrivi aqtebis krebuli pirveli nawili 

saxalxo damcvelis biblioTeka Tbilisi 2001 gv.255.
5 htt ps://www.icrc.org/eng/resources/documents/misc/57/jpg5.htm.
6 Philippe Sands Lawless World Penguin Books 2006 p.205.
7 Philippe Sands Torture Team Palgrave macmillan 2008.
8 adamianis uflebaTa sferoSi ZiriTadi saerTaSoriso samarTlebrivi aqtebis krebuli pirveli nawili 

saxalxo damcvelis biblioTeka Tbilisi 2001 gv.255.
9 Phillipe Sands Lawless World Penguin Books 2006, p.223. 
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Ciles yofili senatoris augusto pinoCetis mier londonis sasamarTloebis iurisdiqciis-

agan imunitetze pretenziis gacxadebis moTxovnis sakiTxebis maTi zedmiwevniT codniT. pi-
noCetis iuristebs am konvenciis arsebobis Sesaxeb swored rom araferi scodniaT. am STabe-

Wdilebis qveS mec moveqeci da minda Cemma studentebma da Cveni sazogadoebis sxva wevrebmac 
visac es Temebi ainteresebs, am statiis meSveobiT kidev erTxel gaigon, rom wameba akrZalu-

lia da is dasjadia, dasjadia 1984 wlis konvenciis maRali xelmomweri saxelmwifoebis 
erovnuli kanonmdeblobebiTac da romis statutiTac10, romelic 1998 wlis 17 ivliss miiRes 
da 2002 wlis 1 ivlisidan Sevida ZalaSi. Tanamdeboba ar aTavisuflebs pirs sisxlis samarT-

lebrivi pasuxismgeblobisagan Tu mas wameba aqvs an hqonda Cadenili. gasakviria rom, pinoCe-

tis advokatebi swored yofil Tanamdebobaze apelirebdnen, rom gaemarTlebinaT ukve Ta-

namdebobidan wasuli augusto. daviwyoT saqarTvelos konstituciiT, romlis me-17 muxlis 
me-2 punqtSi vkiTxulobT: „dauSvebelia adamianis wameba, arahumanuri, sastiki an pativisa da 
Rirsebis Semlaxveli mopyroba da sasjelis gamoyeneba.“ konstituciis es muxli faqtiurad 
imeorebs adamianis uflebaTa sayovelTao deklaraciis me-5 muxlis enas, sadac garkveviT 
weria: „aravin ar unda daeqvemdebaros wamebas an sxva sastik, arahumanur an Rirsebis Sem-
laxav mopyrobas an sasjels.“ stilisturad odnav gansxvavebulia, magram Sinaarsobrivad 
igivea, cota ufro xistia 1950 wlis adamianis uflebaTa evropuli konvenciis me-3 muxli 
- wamebis akrZalva, romelSic aseTi fromulirebaa: „aravin ar SeiZleba gaxdes wamebis, araa-

damianuri an damamcirebeli mopyrobis an sasjelis msxverpli.“ saqarTvelos konstituciis 
me-17 muxlis me-2 punqtis komentatorebi weren: `adamianis wameba, arahumanuri, sastiki an 
pativisa da Rirsebis Semlaxavi mopyroba da sasjelis gamoyeneba adamianis Rirsebisa da misi 
sxva ZiriTadi uflebebis erT-erTi umZimesi darRvevaa~. 

adamianis ufleba - iyos wamebis, arahumanuri, sastiki an pativisa da Rirsebis Semlaxa-

vi mopyrobisa da sasjelisagan daculi - absoluturi uflebaa. es ufleba Seexeba mxolod 
fizikur pirebs. saqarTvelos, rogorc adamianis uflebaTa evropuli konvenciis xelSem-

kvrel mxares, ufleba ar aqvs, uari Tqvas am akrZalvis Sesrulebaze omis an sagangebo mdgo-

mareobis dros. es ufleba daculia adamianis uflebaTa evropuli konvenciis me-3 muxliT. 
masTan mimarTebaSi ar moqmedebs Sefasebis Tavisuflebis doqtrina, romliTac daSvebuli 
iqneboda, rom saqarTvelos an konvenciis xelSemkvrel sxva romeolime mxares am akrZalvidan 
raime gamonaklisi gaemarTlebina.“11 komentari amomwuravia. am statiis mizani ar aris iseT 
wvrilman detalebSi wvdoma rac isedac gasagebia, mTavaria mkiTxvelmadainaxos akrZalvis 
absoluturi xasiaTi da sisxlis samarTlis iurisdiqciisagan gamonaklisebis dauSvebloba, 
rac kargad sCans 1984 wlis konvenciaSi. akrZalva kategoriulia samoqalaqo da politikur 
uflebaTa saerTaSoriso paqtis me-7 muxliT,12 adamianis uflebaTa amerikuli konvenciis 
me-5 muxliT,13 adamianis da xalxis uflebaTa qartiis me-5 muxliT.14 magram 1984 wlis wamebis 
winaaRmdeg konvenciis pirveli muxlis pirvel punqtSive aseTi gamoricxvaa, - „ar igulisx-

meba tkivili da tanjva, romlebic warmoiSoba mxolod kanonier sanqciaTa Sedegad, an sanq-
ciaTa ganuyofeli nawilia an SemTxveviT aris misgan gamowveuli.“ aqedan gamomdinare abso-

luturi akrZalvidan mainc, raRac gamonaklisi aris daSvebuli, magram namdvilad Cadenili 
danaSaulisaTvis adeqvaturi sasjelis konteqstSi. 

axla rac Seexeba saqarTvelos sisxlis samarTlis kodeqsis enas. kanonmdebelma es dan-

10 www.icc-cpi.int/nr/rdonlyres/ea9aeff 7.../0/rome_statute_english.pdf.
11 saqarTvelos konstituciis komentari Tavi meore saqarTvelos moqalaqeoba, adamianis ZiriTadi ufleba-

ni da Tavisuflebani. gamomcemloba Sps „petiti,“ Tbilisi 2013. gv.115-116
12 adamianis uflebaTa sferoSi ZiriTadi saerTaSoriso samarTlebrivi aqtebis krebuli pirveli nawili 

saxalxo damcvelis biblioTeka Tbilisi 2001 gv.119.
13 www.oas.org/juridico/english/treati es/b-32html.
14 htt ps://www.icrc.org/eng/resources
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aSauli moaqcia adamianis uflebebisa da Tavisuflebebis winaaRmdeg mimarTul danaSaulTa 
TavSi, riTac kodeqsi albaT saqarTvelos konstituciis Sesabamis debulebebTan mohyavs 
sinqronSi, Tumca Cemis azriT wameba adamianis janmrTelobisa da sicocxlis winaaRmdeg 
mimarTul danaSaulTa kategoriasac ganekuTvneba, radgan yovel wamebas adamianis janmrT-

elobis sxvadasxva xarisxiT dazianeba mosdevs, xolo wamebis zogierTma formam, magaliTad 
rogoricaa xelfexSekruli an dabmuli adamianisaTvis Tavze polieTilenis parkis Camocma, 
SesaZloa adamiani asfiqsiis mdgomareobamde miiyvanos da sikvdili gamoiwvios. 

saqarTvelos sisxlis samarTlis kodeqsis 144 prima muxli aseTi Sinaarsisaa: „wameba, 
ese igi pirisaTvis, misi axlo naTesavisaTvis an masze materialurad an sxvagvarad damok-

idebuli pirisaTvis iseTi pirobebis Seqmna an iseTi mopyroba, romelic Tavisi xasiaTiT, 
intensivobiT an xangrZlivobiT iwvevs Zlier fizikur tkivils an fsiqikur an moralur tan-

jvas da romlis mizania informaciis, mtkicebulebis an aRiarebis miReba, piris daSineba an 
iZuleba anda piris dasja mis an mesame piris mier Cadenili an savaraudod Cadenili qmedebi-

saTvis.“15rogorc vxedavT kodeqsi sakmaod farTod ganmartavs wamebas. vidre amave muxliT 
gaTvaliswinebul damamZimebel garemoebeze gadavidode minda SevniSno, rom mentalur anu 
gonebriv wamebasac SeiZleba hqondes adgili, rogorc filip sendsi wers Tavis wignSi samar-

Tals moklebuli msoflio wamebis es forma gvantanamospatimrebTan iqna gamoyenebuli, 
rodesac isini umcrosi jorj buSis brZanebiT ukanonod aiyvanes eraySi da Semdgom ganusaz-

Rvreli vadiT moaTavses gvantanamos bazaze, imitom rom buSi maT Tvlida teroristebad da 
al-qaidasTan kavSirSi myof pirebad. iqve amokiTxuli maxasiaTeblebidan me meCveneba, rom 
mentaluri wameba fsiqikuris da/an moraluris nairsaxeoba ar aris, is calke kategoriaa. 
savaraudod mentalur wamebas saqarTvelos sapyrobileebSic hqonda adgili, radganac ra-

modenime patimris monaTxrobidan, rac daibeWda presaSi da televiziiTac gaJRerda sCans, 
rom mwameblebi SezRuduli ar iyvnen fantaziaSi. saqarTvelos sisxlis samarTlis kodeqsis 
144 prima muxlis me-2 da me-3 punqtebiT gaTvaliswinebuli damamZimebeli garemoebebia, „ig-
ive qmedeba Cadenili:

a. moxelis an masTan gaTanabrebuli piris mier;

b. samsaxurebrivi mdgomareobis gamoyenebiT;

g. araerTgzis;

d. ori an meti piris mimarT;

e. jgufurad;

v. adamianTa Tanasworuflebianobis darRveviT, maTi rasis, kanis feris, enis, sqesis, re-

ligiisadmi damokidebulebis, aRmsareblobis, politikuri an sxva Sexedulebebis, erovnu-

li, eTnikuri, socialuri kuTvnilebis, warmoSobis, sacxovrebeli adgilis, qonebrivi an 
wodebrivi mdgomareobis gamo;

z. damnaSavisaTvis winasawari SecnobiT orsuli qalis, araswrulwlovnis, dakavebuli 
an sxvagvarad TavisuflebaSezRuduli, umweo mdgomareobaSi myofi anda damnaSaveze mate-

rialurad an sxvagvarad damokidebuli piris mimarT;

T. SekveTiT;

i. mZevlad xelSi CagdebasTan dakavSirebiT.“16

Tu 144 prima muxliT gaTvaliswinebuli qmedebisaTvis kodeqsi iTvaliswinebs Svididan 
aT wlamde vadiT, jarimiT Tavisuflebis aRkveTas, wamebis damamZimebel garemoebebSi Cad-

15 ix. saqarTvelos sisxlis samarTlis kodeqsi Tbilisi 2014.
16 ix. saqarTvelos sisxlis samarTlis kodeqsi Tbilisi 2014.
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enisaTvis, maT Soris moxelis an masTan gaTanabrebuli piris mier Tu samsaxurebrivi mdgo-

mareobis gamoyenebiT sanqcia ufro mZimea, cxridan TxuTmet wlamde Tavisuflebis aRkveTa, 
Tanamdebobis dakavebis an saqmianobis uflebis CamorTmeviT vadiT xuT wlamde. 

iseTi damamZimebeli garemoeba, rogoricaa wameba Cadenili organizebuli jgufis mier 
isjeba Tormetidan Cvidmet wlamde Tanamdebobis dakavebis an saqmianobis uflebis CamorT-

meviT xuT wlamde vadiT. rogorc vxedavT Tanamdebobis piris mier wamebis Cadena imunitets 
ki ar warmoSobs, aramed ufro mZime sasjelis Sefardebas ganapirobebs saqarTvelos kanon-

mdeblobiTac ki, qveynisa sadac adamianis sayovelTaod aRiarebuli uflebebi uxeSad ir-

Rveva. saqarTvelos sisxlis samarTlis kodeqsis 144(2) muxli wamebis muqaraa, es wamebasTan 
SedarebiT naklebad mZime danaSaulia da moicavs igive pirobebis Seqmnis, mopyrobis an das-

jis muqaras, ganxorcielebuls imave mizniT rac 144 prim muxliTaa gaTvaliswinebuli. muqa-

risaTvis sanqcia msubuqia, gaTvaliswinebulia jarima an Tavisuflebis aRkveTa or wlamde 
vadiT. wamebis sazogadoebrivi saSiSroebis xarisxi imdenad maRalia da misi Cadenis formebi 
imdenad mravalferovani, rom misi muqarac garkveul fsiqikur tanjvas SeiZleba aniWebdes 
adamians, Tumca es mtkicebulebebze dayrdnobiT kvalifikaciis sakiTxia. 

radgan saqarTvelos konstituciisa da sisxlis samarTlis kodeqsis muxlebis ganxil-

va davasruleT gegmis mixedviT mivediT 1984 wlis konvenciasTan wamebis

winaaRmdeg. Cems studentebTan diskusiebis dros gamoikveTa zogierTi maTganis iseTi 
midgoma, TiTqosda 1984 wlis konvenciis mixedviT wameba SeiZleba Caidinos mxolod Tanam-

debobis pirma. es ase ar aris! 1984 wlis konvenciis 1 muxli ganmartavs, rom termini „wame-
ba“ niSnavs nebismier qmedebas, romliTac romelime pirs ganzrax ayeneben Zlier fizikur an 
fsiqikur tkivils an tanjvas,“ rogorc vxedavT Tanamdebobis piri aq sruliadac ar figuri-

rebs, magram Semdgom imave muxliT ganmartebulia, rom „aseTi tkivili an tanjva miyenebuli 
wamebiT an Tanamdebobis piris usityvo TanxmobiT, an sxva iseTi piris mier, romelic moq-

medebda uficialuri statusiT,“ amdenad 1984 wlis konvenciiT wamebis subieqti SeiZleba 
iyos, rogorc rigiTi moqalaqe, ise maRali Tanamdebobis piri, an ama Tu im Tanamdebobis piri 
an nebismieri uwyebis rigiTi moxele. uaRresad mniSvnelovani valdebulebaa Camoyalibebu-

li konvenciis maRali xelmomweri saxelmwifoebisaTvis konvenciis me-2 muxlis me-2 punq-

tiT. „araviTari gansakuTrebuli, garemoeba, rogoric ar unda iyos igi, iqneba es saomari 
mdgomareoba, Tu omis safrTxe, Sida politikuri arastabiluroba an nebismieri sxva saxis 
sagangebo mdgomareoba, ar SeiZleba CaiTvalos wamebis gamarTlebad.“ formulireba kate-

goriulia. zemdgomi Tanamdebobis piris an saxelmwifo organos brZaneba ar SeiZleba gamoy-

enebul iqnas wamebis gamarTlebad (mux. 2. p. 3). Semdgom konvenciis me-4 muxliT dadgenilia 
yoveli monawile saxelmwifos saeTo valdebuleba, rom wamebis yoveli aqti iTvlebodes da-

naSaulad am konkretuli saxelmwifos sisxlis samarTlis kanonmdeblobiT da iyos dasjadi 
sasjelis Sesabamisi zomis gansazRvriT, maTi simZimis xarisxis gaTvaliswinebiT. „arc erTma 
monawile saxelmwifom ar unda gaaZevos, daabrunos an gadasces romelime piri sxva saxelmwi-

fos Tu aris seriozuli safuZveli eWvisaTvis, rom mas iq daemuqreba wamebis safrTxe.“(mux.3 
p.1). am konteqstSi minda gavixseno ramodenime wlis winaT, magram 2012 wlis 1 oqtombris 
saparlamento arCevnebis Semdeg ruseTis federaciam saqarTvelos mTavrobisagan moiTxova 
CeCeni axalgazrdis gadacema, razec saqarTvelos mTavrobisagan kategoriuli uari miiRi, 
savaraudod imitom, rom CeCen axalgazrdas iq swored wameba eloda. saqarTvelos iusticiis 
ministris q-n Tea wulukianis gancxadebam naTelyo, rom saqarTvelo ar daarRvevda wamebis 
winaaRmdeg konvenciiT nakisr valdebulebebs.

iurisdiqciis dadgenis sakiTxebs exeba konvenciis me-5 muxli, romelic asea formuli-

rebuli: „yoveli monawile saxelwmifo iRebs iseT zomebs, romlebic SeiZleba saWiro gaxdes 
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me-4 muxlSi aRniSnul danaSaulobaTa mimarT misi iurisdiqciis dasadgenad Semdeg SemTx-

vevebSi:

„a.  roca danaSauli Cadenilia mis iurisdiqciaSi Semaval nebismier

  teritoriaze, an qveyanaSi registrirebul sazRvao an sahaero xomaldze;

b.  roca savaraudo borotmoqmedi am saxelmwifos moqalaqea;

g.  roca msxverpli am saxelmwifos moqalaqea an Tu mocemul saxelmwifos es 

 mizanSewonilad miaCnia“ 17.

Tavisi iurisdiqciis dasadgen moqmedebaTa farglebSi konvenciis xelmomweri mxare 
iRebs yvela saWiro zomas, iseT SemTxvevaSi ki roca savaraudo borotmoqmedi imyofeba mis 
iurisdiqcias daqvemdebarebul nebismier teritoriaze da Sesabamisad ar gadascems mas 
nebismier sxva saxelmwifos. gadacemis sakiTxebi regulirdeba amave konvenciis me-8 muxliT, 
sadac dazustebulia, rom wameba am konvenciis „monawile saxelmwifoTa Soris gadacemis 
Taobaze, dadebul nebismier xelSekrulebaSi Setanili unda iqnes, rogorc danaSaulobani, 
romlebic iwvevs eqstradicias.“ (p.1). magram konvencia „ar gamoricxavs nebismieri sisxlis 
samarTlebrivi iurisdiqciis ganxorcielebas Sidasaxelmwifoebrivi kanonmdeblobis Sesa-
bamisad.“ (mux.5.p.3). am debulebiT vlindeba konvenciis farglebSi erovnuli kanonmdeblo-

bis pativiscema.

1984 wlis wamebis sawinaaRmdego konvenciis me-17 muxliT iqmneba wamebis komiteti, rom-

lis kompetencia gansazRvrulia 21-e da 22-e muxlebiT. komiteti angariSvaldebulia gaeros 
generaluri asambleis winaSe (mux. 24). konvenciis fakultatiuri oqmis me-2 muxlis punqti 1 
iTvaliswinebs wamebis winaaRmdeg brZolis komitetTan wamebisa da sxva sastiki araadamianu-

ri an damamcirebeli mopyrobis an sasjelis prevenciis qvekomitets, romelic Seasrulebs 
oqmSi gaweril Sesabamis funqciebs. rogorc komitetSi ise qvekomitetSi wevrTa raodenoba 
Seadgens aTs. qvekomitetis wevrTa raodenoba misi ratificirebis an masTan mierTebis ra-

odenobis gazrdis mixedviT izrdeba ocdaxuTamde. prevenciis qvekomitetis mandati gansaz-

Rvrulia oqmis me-11 muxliT. oqmis me-17 muxli akisrebs oqmis monawile saxelmwifoebs saer-

To valdebulebas oqmis xelmoweridan erT weliwadSi daniSnos an Seqmnas wamebis prevenciis 
erTi an ramdenime damoukidebeli erovnuli meqanizmi adgilobriv doneze. wamebis Tavidan 
acilebis mizniT prevenciis erovnuli meqanizmebis wliuri angariSebis gamoqveyneba saval-

debuloa (oqmis mux. 22). statiis dasasrulisaTvis minda yuradReba gavamaxvilo im garemoe-

baze, rom mkvleloba adamianis sicocxlis winaaRmdeg mimarTuli maRali sazogadoebrivi 
saSiSroebis matarebeli danaSaulia, magram arc erT saerTaSoriso aqtSi adamianis ufle-

baTa sayovelTao deklaraciiT dawyebuli 1966 wlis uflebaTa aqtebiT dasrulebuli, ar 
aris mkvlelobis akrZalva, rogorc aseTi magram wameba absoluturad da kategoriulad 
akrZalulia. arc erTi garemoeba da viTareba ar amarTlebs wamebas da 1984 wlis wamebis wi-
naaRmdeg mimarTuli konvenciis monawile saxelmwifoebi kisruloben valdebulebas, rom 

igi maTi sisxlis samarTlis kanonmdeblobiT daisjeba. 

 

17 Tanamedrove saerTaSoriso samarTali leqsikoni-cnobari universitetis gamomcemloba, Tbilisi 2003, gv. 
160.
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 reziume

 aRniSnul statiaSi saubaria qalis samarTlebriv mdgomareobaze saqarTveloSi. cno-

bilia, rom qarTul ojaxSi mamakacs gabatonebuli, privilegirebuli mdgomareoba ekava qa-
lTan SedarebiT. kacis sityvas kanonis Zala hqonda da mis nebismier gadawyvetilebas ojax-

is TiToeuli wevri upirobod emorCileboda. rogorc qarTul, ise CveulebiT samarTalSi 
qali Tavmdabali, qmris morCili da damyoli unda yofiliyo. qmris winaSe valdebulebani 
qals ara mxolod mis sicocxleSi, aramed misi gardacvalebis Semdegac unda etvirTa. ker-

Zod, mas ekrZaleboda meored gaTxoveba, Tu Svilebi hyavda. aseve, im sofelSi an gvarSi gaTx-

oveba, romelsac misi meuRle ekuTvnoda.

 miuxedavad amisa, ver daviviwyebT SoTa rusTavelis genialur sityvebs: `lekvi lomisa 
sworia Zu iyos, Tunda xvadia“, Tumca am citatiT maRali wris qalisa da mamakacis Tanaswo-

roba iyo aRiarebuli.

 rogorc qarTuli samarTlis mixedviT, ise CveulebaTa Tanaxmad saqorwino-saojaxo 
urTierTobebSi qali da mamakaci ara Tu Tanasworni iyvnen, piriqiT is, rac upatiebeli 
iyo qalisaTvis, absoluturad dasaSvebad iTvleboda mamakacisaTvis. qarTuli feodal-

uri kanonmdebloba danaSaulad mxolod colis mier qmris Ralats Tvlida, xolo qmris 
aseTive moqmedeba sisxlis samarTlis wesiT ar idevneboda. gamoCenili qarTveli mecn-

ieri ivane javaxiSvili aRniSnavda, rom, rogorc Cans, qarTuli saero samarTali, xalxis 
zne-Cveuleba damnaSaves, metadre qals, gacilebiT ufro ulmoblad ekideboda. kacs rom 
sayvareli, “xarWi“ hyoloda, etyoba ise did danaSaulobad ar iTvleboda, rogorc co-

lis Ralatio. saero da xalxuri samarTali aseTi qmedebis Camdeni colis mimarT qmars 
sakmaod did uflebebs aniWebda, rac sastiki damasaxiCrebel-gamawbilebeli sasjelebis 
(„gayra“,“gaxeibreba-gajuRureba“, “kveTilSi Casma“,“virze Sesma“, samarcxvino boZze ga-
kvra“da a.S.) gamoyenebaSi gamoixateboda.
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 amgvarad, saero samarTali da zneCveuleba qmris Ralats ufro lmobierad epyroboda, 
vidre colisas. marTalia, qarTuli saero da CveulebiTi samarTlis ZaliT,kacs marto erTi 
coli unda hyoloda. Tumca-Ra, aRsaniSnavia, iSviaTad, magram mainc orcolianobas adgi-

li unda hqonoda qarTul CveulebaTa Tanaxmad. im SemTxvevaSi Tu qmars pirveli colisgan 
Svili ar eyoleboda, anda coli marto qaliSvilebs gauCenda, maSin qmars colisa da misi 
mSoblebis nebarTviT neba eZleoda meore colis SerTvisa. magram mamakaci valdebuli iyo 
ezruna pirvel colze, moeara da epatrona misTvis. aranairad arc sjuli, arc Cveuleba ar 
aZlevda mas misi ubralod mitovebis,dagdebis uflebas.

 amrigad,zogadad ase warmogvidgeba qalis roli da misi samarTlebrivi mdgomareoba 
qarTul saqorwino-saojaxo samarTlebriv urTierTobebSi.

 

RESUME

The arti cle presents the legal status of women in Georgia. It is known that in Georgian family the man 
had ruling, privileged positi on compared to woman. His words had the force of law and each family member 
unconditi onally obeyed any his decision. According to both Georgian and customary law a woman should be 
humble, obedient to her husband and complaisant. A woman should incur her obligati ons to her husband 
not only during her lifeti me but aft er his death. Namely, she was not allowed to marry for a second ti me if 
she had children. As well she was not allowed to marry in the same village or to the same surname which his 
husband belonged to.

Nevertheless we do not forget the genius words of Shota Rustaveli: “King’s children, male or female, 
are equal“, however the equality of men and women of high society was recognized by this quotati on.

According to both Georgian and customary law in matrimonial relati ons a man and a woman were 
not equal, contrary - everything that was unforgivable for women was considered acceptable for men. The 
Georgian feudal law considered only the wife’s illegal sexual intercourse as off ence and the husband’s same 
act was not persecuted by the criminal law. The prominent Georgian scienti st Ivane Javakhishvili noted that 
it seems that the Georgian secular law treated the woman as an off ender of morals and manners much more 
vigorously. If a man had a lover, “concubine” it seems not to be considered so great crime as a wife’s betray. 
Secular and nati onal law granted quite great rights to a husband in respect of a wife having committ ed such 
acti ons that was expressed in using of severe muti lati ng and obeying punishment (“divorce”, “crippling - nose 
or ear cutti  ng off ”, “carving”, “setti  ng on donkey”, “tying on the shame poster”, etc.).

Thus the secular law and the moral regulates treat the husband’s illegal sexual intercourse more leni-
ently than the wife’s one. Although a man should have only one wife in pursuance of a law. However it should 
be noted, rarely, but bigamy should have taken place according to the Georgian customs. In case if a husband 
did not have child from his wife or a wife bore only daughters the husband was allowed to take to second wife 
by the permission of his wife and parents. But the man was required to take care of and protect his fi rst wife. 
Neither law nor custom permitt ed him in any way to abandon or plant her.

Thus, in general the role of women is likewise in matrimonial legal relati ons.



119LAW AND THE WORLD

saqarTveloSi odiTganve aqtualuri iyo qalis xvedri, misi yofa da samarTlebrivi 
mdgomareba. mravali mecnieri, mwerali da sazogado moRvawe iyo da aris dainteresebuli 
TemiT, romelic qalTa samarTlebriv mdgomareobas, maTdami damokidebulebasa da ufle-

bebs moicavs. Cvenc yuradReba aRniSnul sakiTxTan dakavSirebiT SevaCereT da am mokrZale-

buli statiiT gvinda mokled gadmovceT is viTareba da arsebuli realoba, rasac feodal-

uri saqarTvelos kanonmdeblobasa da qarTul CveulebiT samarTalSi vxvdebiT. cnobilia, 
rom saqarTveloSi mamakacs ojaxSi gabatonebuli, privilegirebuli mdgomareoba eWira. ro-

mauli „Pater-Familias” msgavs instituts vxvdebiT, rogorc saero, aseve qarTul CveulebiT 
samarTalSic. magaliTad, TuSeTSi ramdenime ZmaTaSvili erT WerqveS cxovrobda, xolo 
ojaxis ufrosad ufrosi mamakaci „beri“ iTvleboda, igi didi avtoritetiTa da reputaci-

iT sargeblobda ojaxis wevrebs Soris. mis sityvas kanonis Zala hqonda da yvela upirobod 
emorCileboda. mTis raWaSic didi ojaxis saTaveSi ufrosi, cxovrebiseuli gamocdilebiT 
gamorCeuli mamakaci idga, romelsac „babuas“ uwodebdnen. agreTve, did ojaxs xevSi uxucesi 
mamakaci edga saTaveSi, romelsac „saxlis ufrosi“-s statusi hqonda. igi didi uflebebiT 
sargeblobda ojaxSi, skamic Tavisi da gansxvavebuli edga-e.w.“ samarto skami“. mas yvela fex-

ze adgomiT xvdeboda. mis sicocxleSi gayra iSviaTi movlena iyo. Svilebs, qalsac da vaJsac, 
mamis erTaderTi da ganusazRvreli xelisufleba unda eRiarebinaT da misi nebis winaaRmdeg 
ar unda wasuliyvnen. unda aRiniSnos, rom saqarTveloSi qalis uflebrivi mdgomareoba Sez-

Ruduli iyo qmarTan da, saerTod, mamakacTan mimarTebaSi. TanamedroveTa cnobiT: „qalis 
uflebebi CvenTan Zalian SezRuduli iyo, gadmogvcems aleqsi luskiSvili sofel lafanyu-

ridan (lopotis xeoba). qali ojaxSi Zalian Tavmdabali unda yofiliyo,Tavis qmarze win fexs 
ver gaadadgamda, qmris saxlSi yofnis dros gareT gasvlis ufleba ar hqonda. mSobiarobis 
dros qali marto iyo ezoSi. patara gomuri hqondaT erTi, mTel dRes iq unda yofiliyo, 
gareT ver gamovidoda. sasmel-saWmels garedan Seugdebda moxuci qali an dedamTili. mSobi-

arobisa da dedaTa wesis dros qali uwmindurad iTvleboda da mas ufleba ar hqonda ganaT-

lul saxlSi Sesuliyo. Tu gvian gaigebda, igi valdebuli iyo eTqva mSoblebisTvis an dedam-

TilisTvis (Tu gaTxovili iyo) da maSinve wasuliyo gomurSi. ojaxi am dros valdebuli iyo 
saqoneli daekla da xelaxla gaenaTvlinebina saxli, anda futkari moewvela (mowvelaSi fi-

Wis amoReba igulisxmeba). 

„axla msgavs movlenas adgili aRar aqvs“-o, gvamcnobs aleqsi luskiSvili. am naambo-

bidan kargad Cans fSaveli qalis ufleba-movaleobani qmarTan mimarTebaSi. amave dros, naT-

lad aisaxeba maT urTierTobaSi fSaveli mamakacis TiTqmis ganusazRvreli uflebebi ojax-

Si. coli qmris mimarT garkveul valdebulebebs kisrulobda ara mxolod mis sicocxleSi, 
aramed gardacvalebis Semdegac. kerZod, mas ekrZaleboda meored gaTxoveba, Tu Svilebi 
hyavda. agreTve, im sofelSi an gvarSi gaTxoveba, romelsac gardacvlili meuRle ekuTvno-

da. garda amisa, coli, roca meuRle gardaecvleboda, valdebuli iyo, monawileoba mieRo 
im saqmianobaSi, rac micvalebulis wesSi iyo gaTvaliswinebuli: Tavi, ormoci, xalarjoba, 
wlisTavi da a.S.

 miuxedavad aRniSnulisa, cxadia, rom qarTuli samarTlis istoriaSi vxvdebiT mefe-qa-
lis fenomens, romelic jer kidev mamis sicocxleSi adis samefo taxtze. amiT rasakvirvelia, 
mamis xelisufleba uaryofilad da ignorirebulad ar unda CaiTvalos. radgan am SemTxveva-

Si, Tavad mama aris mosurne Svilis mier misi adgilis dakavebisa, miuxedavad imisa Svili qali 
iqneboda Tu vaJi. swored am garemoebam aTqmevina SoTa rusTavels: „lekvi lomisa sworia Zu 
iyos, Tunda xvadia“, am citatiT qalisa da mamakacis Tanasworobaa aRiarebuli. 

unda aRiniSnos, rom unikalur „vefxistyaosanSi“ zogadad qalisa da mamakacis Tanaswo-

robaze ki ar aris saubari, aramed maRali wris qalisa da mamakacis Tanasworobaze. qarTuli 
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samarTlis istoriaSi orad ori SemTxvevaa samefo taxtze qalis asvlisa, Tamaris gamefeba 
da rusudanis mefoba. Sesabamisad, maTi Svilebic pirdapir maT memkvidreebad moixseniebod-

nen: laSa-giorgi Tamaris Ze, daviT narini rusudanis Ze. Tumca-Ra, Tamaris mamis kurTxevi-

Ta da nebiT taxtze asvla mainc uCveulo movlena iyo im periodis saqarTveloSi,da amito-

mac saWiro gaxda im debulebis gamyareba, rom qalis mefoba SesaZlebelia. swored amisaTvis 
Seiqmna naSromi, sadac moTxrobilia sizmarSi RmerTisa da wminda ninos saubari.“ nino eub-

neba RmerTs, rom is qalia, susti arsebaa, mas ar SeuZlia qarTvelobis gaqristianebis mZime 
tvirTi idos Tavs, RmerTi ki pasuxobs: „arca mamakaceba ars, arca dedakaceba, aramed Tquen 
yovelni erTi xarT“ e.i. mamakacebi da qalebi Tanasworni ariano“1

Tumca qorwineba-ganqorwinebis dros, rogorc qarTuli samarTlis mixedviT, ise 
CveulebaTa Tanaxmadac, ara Tu Tanasworni iyvnen qali da mamakaci, piriqiT, is, rac upatie-

beli iyo qalisaTvis, absoluturad dasaSvebad iTvleboda mamakacisaTvis. qarTuli feo-

daluri kanonmdebloba danaSaulad mxolod colis mier qmris Ralats Tvlida,xolo qmris 
aseTive moqmedeba sisxlis samarTlis wesiT ar idevneboda. colis Ralati (mruSoba) an misi 
mxridan sxva msgavsi uRirsi saqcieli qarTveli kacis amayi bunebisTvis gansakuTrebiT mZime 
codvad da danaSaulad aRiqmeboda. rogorc zemoT avRniSneT, saero da xalxuri samarTa-

li, aseTi qmedebis Camdeni colis mimarT, qmars sakmaod did uflebebs aniWebda, rac sastiki 
damasaxiCrebel-gamawbilebeli sasjelebis („gayra“, „gaxeibreba-gajuRureba“, „kveTilSi Cas-
ma“, „virze Sesma“, “samarcxvino boZze gakvra“, da a.S) gamoyenebaSi gamoixateboda. patriarqa-

luri qarTuli ojaxis ufrosi sastikad epyroboda moRalate cols. Tumca, saerTod, qa-
lis uflebrivi mdgomareoba fSauri samarTliT sakmaod daculi iyo da mas mamakacisgan arc 
Tu didad gansxvavebuli piradi, sazogadoebrivi Tu qonebrivi uflebebi hqonda. sasisxlo 
urTierTobebSi ki, garkveuli upiratesobiTac sargeblobda (mag. SurisZiebis msxverplad 
ar SeiZleboda qceuliyo). rogorc prof. zoiZe aRniSnavs, qarTuli samarTlis sinamdvili-

dan gamomdinare, gasaTvaliswinebeli unda yofiliyo is faqtic, rom qali qonebriv-samarT-

lebrivi urTierTobis subieqts warmoadgenda. mas sakuTari Rirseba gaaCnda da garkveul-

wilad sasjelTa simkacre ganpirobebuli iyo am Rirsebis dacviT. miuxedavad imisa, rom 
qalis uflebrivi mdgomareoba saqorwino-saojaxo urTierTobebSi garkveulad SezRuduli 
iyo, moipoveba sarwmuno cnobebi imis Sesaxebac, rom qals fSavur Temur sazogadoebriv as-
parazze gamorCeuli adgilic ki eWira.2

amave dros, faqtia, rom meuRlis RalatisaTvis pasuxismgebloba mxolod cols ekisre-

boda, e.i. amgvari danaSaulis subieqtad qali gamodioda. mamakacis pasuxismgebloba ki analo-

giuri SemTxvevisaTvis ar dasturdeba. am SemTxvevaSi ueWvelia, saqme gvaqvs saerTo qarTul 
(da ara marto qarTul) CveulebasTan, rac araerTi uZvelesi wyaroTi aris dadasturebuli. 
wyaroebze dayrdnobiT ivane javaxiSvili aRniSnavda: „rogorca Cans, saero samarTali, xalx-

is zne-Cveuleba damnaSaves, metadre qals, gacilebiT ufro ulmoblad ekideboda. kacs rom 
sayvareli, „xarWi“ hyoloda, etyoba, ise did danaSaulobad ar iTvleboda, rogorc colis 
Ralati. viciT magaliTad, rom aSot kurapalats da mis Svils adarnases „sjulier“ cols 
garda sayvarlebic hyavdaT saxlSi. misi Tanamedrove saeklesio moRvaweni „mruSebis“ mTel 
brals moRalate qmrebs-ki ara sdebdnen, aramed marToden sayvarlebs. viciT agreTve, rom 
giorgi mesame, Tamaris mamasac „xarWi“ hyolia da am xarWisagan naSobi Svili ebada.“3

amdenad, am mimarTebaSi qalis uflebrivi mdgomareoba aSkarad Camouvardeba ma-
makacisas. CveulebiTi samarTliT Ralati col-qmars Soris did danaSaulad iTvleboda 
da mkacri sasjelic iyo dawesebuli. qmars ufleba eZleoda moRalate, mruSi colisaT-

1 gogoWuri bada, “xevsuruli rjul-samarTali“, Tbilisi, 1986w, gv.152.
2 niJaraZe besarion, “istoriul-eTnografiuli werilebi“, Tsu. Tbilisi, 1962w. gv.66
3 daviT jalabaZe, “danaSauli da sasjeli qarTul CveulebiT (xalxur) samarTalSi”, Tbilisi, 1981w. gv. 219.
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vis cxviri,Tma an mklavi moeWra-„gaejuRrebina“ da saxlidan gaeZevebina. Zvel qarTul 
samarTalSi. mruSi colis amgvar dasjis (gaxeibreba-gajuRurebis) damadasturebel nor-

mas vxvdebiT. aseve moipoveba cnobebi, romlebic aranakleb damajerebelia am Cveulebis 
saqarTvelos sxva kuTxeebSi arsebobis dasamtkiceblad. magaliTad, meCvidmete saukunis 
ucxoel avtorTa dakvirvebani megrul xalxur samarTalze, kerZod samegrelos mTavris 
levan meore dadianis mier mruSobis braldebiT, Tavisi meuRlis, afxazTa mTavris asu-

lis dasjis faqtze. levan meore dadianma (1611-1657), Tavis cols, afxazTa mTavar Serva-

SiZis asul darejans, bralad dasdo Tavis pirvel vezirTan papuna wulukiasTan Ralati 
da igi mamamiss „uamalod da sircxvilnaWami gaugzavna, romelsac yurebi, cxviri da xe-
lebi hqonda daWrili... „anu moRalate cols „berZnebis rjulisamebr“ cxviri moaWra. 
aq berZnebis rjulis nacvlad unda vigulisxmoT romauli rjulis wesi, romelic gansa-
kuTrebiT, dasavleT saqarTveloSi iyo gavrcelebuli.

fSavSi „gajuRurebis“, rogorc kerZo xasiaTis sasjelis gamoyeneba qmris uflebamo-

silebaSi Sedioda. mamakacs CveulebiTi samarTali aZlevda uflebas, moRalate ( „bozi“) 
coli gaejuRurebina, e.i. cxviri an yuri moeWra da saxlidan gaegdo. amave sasjelTan erTad, 
SesaZlebelia kerZo xasiaTis sxva sasjelis gamoyenebac, rasac „kveTilSi Casmas“ uwodebdnen. 
amasTan, am sasjelTa gamoyenebas Sesabamisi safuZveli gaaCnda. masze naTlad gadmogvcems 
vaJa-fSavela: „kveTilSi Casma imaSi mdgomareobs, rom coli qmars swunobda. maSin qmari, Tu 
coli misi ara bozobda, ar daasaxiCrebda, mxolod daiTxovda saxldan. qals neba aRara hqon-

da qmris SerTvisa. ukeTu cols bozoba daumtkicdeboda, maSin qmars cxvirs mosWrida an 
xelsa. msgavss vxvdebiT TuSeTSi, sadac gayris safuZveli colis Ralati iyo, ufro metic 
qmars ufleba qonda moRalate colisTvis cxviri moeWra da gaegdo.4

vaJa-fSavelas ganmartebebiT, fSavSi qmris mier colis dasjis orgvar formas ganasx-
vavebdnen: 1. „ukeTu diaci swunobda qmars, hsurda ganSoreba mas da araki unamusobda, ... 
qmari amnairs cols nebas miscemda, saca hsurda, iq ecxovra, mxolod ar SeeZlo sxva qmari 
moeZebna, sxvas gadahyoloda. am Cveulebas hqvia „keTilSi Casma“, „kveTilianoba“, 2.`diaci Tu 
aSkarad daiwunebda qmarsa da am dawunebas unamusobiT, moRalatobiT daamarilebda, maSin 
qmari amisTana cols daasaxiCrebda, anu rogorc fSaveli ityvis, „gaaxeibrebda“ - mosWrida 
cxvirs an xels da ganiSorebda.~ “gajuRureba“-dasaxiCreba, rogorc sasjeli, colis mruSo-

basTan iyo dakavSirebuli, xolo kveTilSi Casma qmris mier urCi colis saxlidan gaSvebasa da 
misTvis xelaxla gaTxovebis akrZalvas gulisxmobda. qarTuli enis ganmartebiTi leqsikoni-

dan vgebulobT, rom „juRura“-visac saxe damaxinjebuli (daWrili, nayvavilari...) aqvs. anu 
gajuRureba saxis damaxinjebas niSnavda. gajuRurebuli coli qmars saxlidanac SeeZlo 
gaeZevebina, am SemTxvevaSi ki gaZeveba damatebiTi sasjelis saxes warmoadgenda. aRniSnuli 
sasjelebis gamoyeneba Semdeg ZiriTad mizans emsaxureboda: fizikurad damaxinjebul qals 
sxvaze gaTxoveba gasWirveboda da Tan mZime sulieri tramva mieRo. aseve misi damaxinjebuli 
saxe metyvelebda mis moRalateobriv moqmedebaze. 

kveTilSi Casmis Cveuleba fSavSi sxva aspeqtiTac dasturdeba. magaliTad, sergi maka-
laTiam yuradReba miaqcia fSavSi cnobil wess,romlis mixedviTac qali SeiZleboda kveTilSi 
Caesva, anu sxvaze gaTxoveba aekrZala misi Txovnis msurvel vaJs, riTac is, erTgvarad uzrun-

velyofda masze daubrkoleblad daqorwinebas. Tu aseT qals sxva vinme moitacebda an sxva 
formiT colad SeirTvada, mas kveTilSi Camsmeli sastikad gauswordeboda da bunebrivia, 
CveulebiTi samarTalic, mas (kveTilSi Camsmels) gaamarTlebda. kveTilSi Casmis Cveulebis 
samarTlebrivi buneba kargad Cans, agreTve, fSavSi, qalis mier Tavisi Tavis kveTilSi Casmis 
CveulebaSi, rac im SemTxvevaSi SeiZleboda momxdariyo, Tu qalis mSoblebi misi survilis 

4 vaJa-fSavela, Txz.aT tomad,t.5,Tbilisi,1964w. gv.33.
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sawinaaRmdegod mis gaTxovebas moindomebdnen, an mas ramdenime mTxovneli gamouCndeboda 
da motacebiT daemuqrebodnen. SeiZleba iTqvas,rom es iyo erTgvari protesti qalis mxridan 
mamis da momavali ucnobi saqmros mimarT. qalis mier gaTxovebis amgvari TviTaRkveTa, erT-

gvari TviTdamcavi saSualeba iyo motacebis an sxvagvari iZulebisgan Tavs daRwevis mizniT.
kerZod,“ fSavSi qalsac hqonda ufleba Caesva Tavisi Tavi „kveTilSi“. amisTvis igi midioda 
xatSi da aRqmas debda, rom ar gaTxovdeboda, amgvarad is xatis „mowmindari“ xdeboda“.5

amgvari wesiT, kveTilSi Casmuli qalis motaceba, rogorc misi piradi Tavisuflebisa 
da xelSeuxeblobis Selaxva, fSauri samarTliT danaSaulad iyo Seracxuli da Sesabamisad, 
mkacr kerZo samarTlebriv sasjelsac (TviTgasworeba) imsaxurebda. fSauri folkloric 
adasturebs amas: 

„mogividodi colada, ar viyo kveTiliani

Tavs ki nuras moiwoneb, mama meca myavs xmliani.“

garyvnili da moRalate qmedebis Camdeni qalis mimarT qarTuli realoba gamaw-
bilebeli sasjelis gamoyenebis praqtikasac icnobda. aseT sasjelTagan gansakuTrebiT 
gavrcelebuli iyo „virze ukuRma Sesma“, rac saqarTvelos sxvadasxva regionebSi gamoi-

yeneboda. agreTve, „bozi qalis cxenis Zuaze gamobma“ (bozs cxenis Zuaze gamoabamdnen, 
Camoatarebdnen sofelSi da bolos Caqolavdnen), aseve samarcxvino boZze gakvra gansaz-

Rvruli vadiT. „virze Sesmis“, rogorc sasjelis gavrcelebis gansakuTrebiT farTo ar-

eals qarTli da kaxeTi warmoadgenda. am Cveulebis damadasturebeli cnobebic qarTl-

sa da kaxeTSi (Camosaxlebul fSavelebSi) moipoveba. am cnobebiT, „virze piruku Sesmul 
qals kardakar Camoatarebdnen da miafurTxebdnen...“ sakuTriv fSavSi „... Tu vinme unamu-

sobas Cainda mas virze Sesvamdnen, viris kuds xelSi daaWerinebdnen.“ amave wesis dama-

dasturebelia fSavSi moaruli wyevla: „virzedamc Sasjdebio“, anda „virzedamc Sagsmen 
pirikudisake“.„virze Sesma“, rogorc sqesobrivi zneobis damrRvevi damnaSavisaTvis gaT-

valiswinebuli sasjeli iyo. xolo imereTSi, garyvnili qalis dasasjelad samarcxvino 
boZze gakvras mimarTavdnen. ZiriTadad es eklesiis ezoSi xdeboda, radgan sayovelTao 
da prevenciuli xasiaTi hqonoda dasjis amgvar formas.

 Tumca unda aRiniSnos, rom colis dasja qmris kerZo uflebebSi Sedioda. „mas SeeZ-
lo, dausaxiCrebladac gaeSva coli, magram xmas daagdebda: vinc mas moiyvanda colad, masTan 
eqneboda saqme.“6  

maSasadame, bozi colis gajuRureba Tu argajuRureba damokidebuli iyo qmarze. Tu 
qmari apatiebda Ralats, cxadia, coli gajuRurebas-dasjas gadaurCeboda. amis magaliTi 
mogvepoveba qarTuli samarTlis istoriaSi da kerZo faqtsac vxvdebiT: daviT ulum sikv-
diliT dasaja basili ujarmeli,“ rameTu Tana eyo basili usuqnis da ara hrida sawolsa pa-
tiosansa mefisasa...“ 7

aqedan Cans, rom daviTma sikvdiliT mxolod sayvareli vaziri basili dasaja, xolo 
cols, usuqni dedofals Ralati apatia. sainteresoa aseve, cnoba vaxtang batoniSvilis 
samarTlis wignidanac: “Tu qals bozoba SeemTxvios, Tu unda gauSvebs... da Tu ar unda, ar 
gauSvebs, oriv kacis xelT aris...“ (muxli 67).

amgvarad, saero samarTali da zneCveuleba qmris Ralats ufro lmobierad epyroboda, 
5 vaxtang abaSmaZe, “sazRvargareTis qveynebis saxelmwifosa da samarTlis istoriis sakiTxebi“, Tsu ga-

momcemloba, Tbilisi,1989w. gv. 134.
6 ivane surgulaZe, “saqarTvelos politikur moZRvrebaTa istoriidan“, Tbilisis universitetis gamomce-

mloba, Tbilisi,1985w. gv. 134.
7 ivane javaxiSvili, “qarTuli samarTlis istoria“, wigni meore, nakveTi meore, Tbilisi, Tsu gamomcem-

loba,1984w. gv. 119.
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vidre colisas. kacs epatieboda Ralati, ufro metic, pirveli colis sicocxleSive SeeZlo 
meore colis moyvana.

marTalia, qarTuli saero da CveulebiTi samarTlis ZaliT, kacs marto erTi coli 
unda hyoloda. Tumca-Ra,aRsaniSnavia,iSviaTad,magram mainc or-colianobas adgili unda 
hqonoda qarTul CveulebaTa Tanaxmad. im SemTxvevaSi Tu qmars pirveli colisgan Svili ar 
eyoleboda, anda coli marto qaliSvilebs gauCenda, maSin qmars, colisa da misi mSoblebis 
nebarTviT, neba eZleoda meore colis SerTvisa. marTalia, pirveli colic saxlSi hyavda 
qmars, magram maT Soris colqmruli kavSiri wydeboda meore colis moyvanis dRidan. 

meore colis moyvana iSviaTi SemTxveva iyo. svaneTSi kacs meore coli pirvelis si-
cocxleSive mohyavda imitom, rom svani uSvilod ar gadaSenebuliyo,rac did ubedurebad 
iTvleboda svanur CveulebiT samarTalSi.8

sainteresoa aseve, cnoba manus kanonebidan, sadac ganqorwinebis sxvadasxva pirobas So-

ris uSvilobac ganqorwinebis sababad iTvleboda. manus kanonebis 81-e muxliT dgindeboda: 
“ukeTu cols ar eyoleba bavSvebi, qmars SeuZlia merve wels SeirTos sxva qali, ukeTu coli 
Sobs mkvdar bavSvebs meaTe wels, ukeTu Sobs mxolod gogonebs meTerTmete wels...“9.

am formiT manus kanonebi mamakacs aZlevda colTan gayris uflebas. aRsaniSnavia, rom 
saqarTveloSic uSviloba an qalis yola mamakacs aZlevda meore colis SerTvis uflebas, 
magram pasuxismgeblobas da mzrunvelobas pirveli colis mimarT ver gaeqceoda,cxadia, maT 
Soris col-qmruli kavSiri wydeboda meore colis moyvanis dRidan, Tumca yofili qmari mov-

ale iyo ezruna da Seenaxa pirveli coli, amitomac qmars pirveli colic Tavis saxlSi hyavda.
uZvelesi periodis xamurabis kanonebSi vkiTxulobT, „ukeTu kacma coli moiyvana, cols cie-

ba Seeyara da kacma meore colis moyvana ganizraxa, SeuZlia moiyvanos, oRond ciebiani coli 
ar unda gauSvas, qalma qmris aSenebul saxlSi icxovros da qmarma sikvdilamde arCinos igi.“10

qarTul literaturaSic, romelic am SemTxvevaSi samarTlis arapirdapir wyarod 
gamodgeba, vxvdebiT msgavs detals, kerZod: niko lorTqifaniZe moTxrobaSi „qorwili“ 
gviCvenebs Seuracxadi pirveli colis, qeTos, mdgomareobas. qeTo ezoSi gabmul Toks dahy-

veba da gaiZaxis: “cxoveli, cxoveli, beso Cemia...“ xolo yofili qmari, qalis SeSlidan ram-

denime TveSi, agrZelebs cxovrebas, qorwindeba. Tumca Seuracxad pirvel cols Tavis saxlSi 
itovebs da zrunavs masze.

orcolianobis faqts vxvdebiT xevsureTSic. cnobilia, rom yoveli xevsuri mamakaci 
movale iyo, pativi eca da daefasebina ojaxis simtkice da erTguleba mTeli Tavisi sicocxlis 
manZilze. sazogadoebaSi ojaxis patronobiTa da erTgulebiT fasdeboda misi saxel-sircx-

vili, patiosneba da siZliere, rac damyarebuli iyo ojaxSi erTcolianobis principze. xev-
surul CveulebiT samarTalSi iSviaTi iyo ojaxis gayra da dangreva calmxrivi an ormxrivi 
col-qmruli Ralatis safuZvelze, magram miuxedavad yovelive amisa, xevsuruli samarTlis 
mixedviT ar ikrZaleboda da gamonaklisis saxiT daSvebuli iyo ojaxSi erTdroulad ori 
kanonieri colis yola, romlebic erT Wer-qveS mTeli sicocxlis ganmavlobaSi TanxmobiT 
cxovrobdnen saerTo qmarTan erTad. maT hqondaT Tanabari ufleba-movaleobebi, miuxeda-

vad imisa Tu ramdeni xnis win moxda maTi SeuRleba (garda ojaxis gayrisas arsebuli qone-

brivi pirobebis sxvaobisa) da ramdeni Svili hyavdaT maT. aq sayuradReboa, is garemoeba, rom 
8 mixako kekelia da avtorTa jgufi, „qarTuli CveulebiTi samarTali“, gamomcemloba ,,mecniereba“, Tbili-

si, 1988w. gv.111.
9 mixako kekelia da avtorTa jgufi, “qarTuli CveulebiTi samarTali“, Tbilisi, gamomcemloba „mecniere-

ba“, Tbilisi,kr.2,1990w. gv.105.
10 mixako kekelia da avtorTa jgufi, “qarTuli CveulebiTi samarTali“, Tbilisi, gamomcemloba „mecniere-

ba“,Tbilisi, kr.3,1991w
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xevsuri mamakacebis mier meore colis moyvana da masTan cxovreba umetes SemTxvevaSi xde-

boda axloblebis, naTesavebisa da TviT pirveli meuRlis iniciativiT da daZalebiTac ki, im 
SemTxvevaSi Tu mas Svilebi ar hyavda da saWiro iyo ojaxis memkvidre vaJiSvilis dabadeba, an 
Tu pirveli meuRle raime daavadebis gamo ise veRar uvlida da uZRveboda ojaxs, rogorc 
es saWirod miaCndaT. sagulisxmoa, rom qarTuli samarTlis mixedviT, ganqorwinebis safuZ-

vlad iTvleboda aseve colis avadmyofoba anu dasneuleba. magaliTad, bagrat kurapala-

tis samarTlis wignis 140-muxlSi vkiTxulobT: `Tu coli dasneuldes, qmari colisa guarsa 
aras emarTlebis, misTvis, rome missa xelsa Sigan damarTebia“. aqedan naTlad Cans, rom qalis 
dasneuleba qarTul saero samarTalSi kanonieri safuZveli iyo ganqorwinebisaTvis. Tum-

ca kanonmdebeli arsebiT mniSvnelobas aniWebda dasneuleba rodis moxda, qorwinebamde Tu 
qorwinebis Semdeg. rac Seexeba meore colis momyvan mamakacs, mas pirveli colis mamis saxli, 
Tu moisurvebda, 5 Zroxis Rirebulebis xeliT dramas an erTi saklavis dakvlas da sasmliT 
Serigebas daakisrebda, rasac ewodeba „sameoredo“ an „sameorcole“ drama, magram „sameore-

do“ dramas zogadad maSin axdevinebdnen Tu pirveli coli amis gamo qmars gaeyreboda da ma-
mis saxlSi wavidoda.

 zemoT xsenebuli gvaZlevs safuZvels vifiqroT, rom xevsureTSi mamakaci qals, ker-

Zod ki cols gansakuTrebulad afasebda. Tu cols Svili ar eyoleboda, xevsuri mamakaci mas 
saxlidan ar gauSvebda, mohyavda meore coli, Tumca miuxedavad amisa pirveli colis statu-

si da roli ojaxSi ar icvleboda. igi, isev ise, Zveleburad idga Tavis simaRleze ojaxSi da 
qmris meore meuRlesTan erTad inawilebda saojaxo saqmeebs, amasTan ufleba-movaleobebic 
Tanabari hqondaT. amdenad, xevsuri qali, rodesac SeuRldeboda, qmris ojaxSi misi adgili 
myari da sapatio iyo. agreTve, TuSeTSic, Tu gaTxovili qali uSvilo aRmoCndeboda, mamak-
acs SeeZlo meore colis moyvana. swored, aseT niadagze vxvdebiT TuSeTSic orcolianobas.

 amgvari formiT vxvdebiT qarTul CveulebiT samarTalSi (svaneTi, xevsureTi, TuSeTi) 
orcolianobis faqts. rogorc zemoT avRniSneT, svanur, xevsurul da TuSur CveulebebSi 
erTi da imave motiviT irtavda mamakaci meore cols.

 es yovelive adasturebs, rom qmari valdebuli iyo colis (yofili colis) winaSe, mi-
uxedavad imisa, hqonda Tu ara masTan colqmruli urTierToba da aranairad arc sjuli da 
arc Cveuleba ar aZlevda mas misi ubralod mitovebis, dagdebis uflebas.
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reziume

statiaSi ganxilulia prokuraturis Sesaxeb cvlilebaTa koncefciis Sesabamisoba 
saerTo evropul standartebTan, kerZod, evropis sabWos ministrTa komistetisa da vene-
ciis komisiis rekomendaciebTan. statiaSi gamaxvilebulia yuradReba cvlilebebis ganx-
orcielebis aucileblobaze ramdenime mimarTulebiT: instituciuri damoukideblobis 
uzrunvelyofa, profesionalizmis amaRleba, prokurorTa SerCevis, dawinaurebisa da ga-
dayvanis samarTliani da miukerZoebeli procedurebis arseboba da adekvaturi sabiujeto 
saxsrebiT uzrunvelyofa. 

statiaSi aRniSnulia, rom prokuraturis damoukideblobasTan dakavSirebiT arsebul 
SekiTxvebs ar moxsnis saprokuroro sabWo, romlis dakompleqtebis SemoTavazebuli wesi 
ar uzrunvelyofs politikurad neitralur Semadgenlobas. statiaSi evropul standar-

tebTan araTavsebadadaa miCneuli iustiiis ministris eqskluziuri uflebamosileba sabWos 
winaSe daasaxelos mTavari prokuroris kandidatura (da ara Ria sakonkurso wesiT SeirCes 
igi); parlamentis mier mTavari prokuroris arCeva xmaTa ubralo umravlesobiT; iusticiis 
ministris, rogorc politikuri Tanamdebobis piris uSualo individualuri Carevis Ses-
aZlebloba disciplinuri masalebis momzadebaSi; saprokuroro sabWos gadawyvetilebis 
gadasinjvis SeuZlebloba sasamarTloSi; saprokuroro sabWos wevrobisTvis iuridiuli ga-
naTlebis arqonis daSveba. saqarTvelos konstituciasa da samarTlis uzenaesobasTan Seu-

sabamodaa aseve miCneuli mTavari prokuroris mier „danaSaulis savaraudo Cadenis“ gamo, 
saprokuroro sabWos mier sagangebo prokuroris daskvnis damtkicebis kvaldakval, mTav-

robis mier parlamentisaTvis mimarTvis safuZvelze mTavari prokuroris gaTavisuflebis 
Sesaxeb gadawyvetilebis miRebis procedura sasamarTlo verdiqtis gareSe. 

RESUME

The arti cle discusses some problems related to the reform of prosecuti on service in Georgia prepared 
by the Ministry of Justi ce for submission to the Government of Georgia. The topic is analyzed in line with the 
common European standards, in parti cular the Recommendati ons of the Committ ee of Ministers of the Coun-
cil of Europe and the Venice Commission (The European Commission for Democracy through Law).
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It is noted that creati on of the Prosecutorial Council under chairmanship of the Minister of Justi ce 
does not lift  existi ng questi ons about independence of the prosecuti on service due to the threat of its po-
liti cal compositi on. It is stated that the nominati on of the Chief Prosecutor without competi ti on (as a result 
of exclusive authority of the Minister of Justi ce to propose a candidate) will not lead to the selecti on and 
appointment of the best candidate; also the compositi on of the Prosecutorial Council will not provide politi -
cally neutral decision. Moreover amendments to the law do not go in line with the recommendati ons of the 
Venice Commission to establish ad hoc body for selecti on of Chief Prosecutor and Prosecutorial Council - for 
regular prosecutors. 

It is considered inadmissible that Higher Degree in Law is not required for the members of the Prosecu-
torial Council while disciplinary proceedings should be assessed about the respect of criminal law by the Chief 
Prosecutor and vice-Chief Prosecutors. The problem arises also due to the fact that the amendments do not 
provide judicial review of decisions taken by the Prosecutorial Council. Moreover the ammandements do not 
prevent parti cipati on of the Minister of Justi ce herself/himself and/or the persons who are accountable di-
rectly to the Minister of Justi ce from the interventi on in preparati on of materials for disciplinary proceedings. 

Arti cle criti cizes accountability of Chief Prosecutor only to the Prosecutorial Council (and not to the 
Parliament of Georgia). It is stated that release from the offi  ce of Chief Prosecutor from offi  ce “if confi rmed 
that the alleged crime was committ ed” without involvement of Court goes against Consti tuti on of Georgia 
and the rule of law. The fact that during this procedure in Parliament Chief Prosecutor will not be a part of 
hearings goes against the recommendati ons of the Venice Commission. It also considered ineff ecti ve involve-
ment of government in the procedure and also its opportunity not to forward the decision of the Prosecutors 
Council about the questi on of dismissal of Chief Prosecutor to the organ authorized to take such decision (the 
Parliament of Georgia).

prokuraturaSi dagegmili cvlilebaTa proeqti saqarTvelos mTavrobas iusticiis 

saministros mier uaxloes momavalSi waredgineba.1 samwuxaroa, rom qveynisTvis aseT mniS-
vnelovan sakiTxze cvlilebaTa teqsts iuristTa farTo wre da mTlianad sazogadoeba ver 
ecnoba mTavrobis mier mis damtkicebamde da daskvnebis gakeTeba mxolod saministros mier 
gavrcelebuli presrelizebis da SeTavazebuli koncefciis2 meSveobiT xdeba SesaZlebeli. 

bunebrivia ismis SekiTxva Tu ra aris am cvlilebaTa mizani. ra Tqma unda kargi iqne-
boda Tuki igi prokuraturis sistemis muSaobis gaumjobesebisken iqneboda mimarTuli. 
gaumjobeseba ki, romelic sWirdeba prokuraturas da mis mimarT ndobis gazrdas, uka-

vSirdeba erTis mxriv prokuraturis damoukideblobis uzrunvelyofas, meores mxriv 
ki - profesionalizmis amaRlebas.3 mesame da mniSvnelovania obieqtur kriteriumebze 
dayrdnobiT, kompetenciisa da gamocdilebis gaTvaliswinebiT, prokurorTa SerCevis, 
dawinaurebisa da gadayvanis samarTliani da miukerZoebeli procedurebis arseboba, ra-

1 saqarTvelos konstituciis muxli 814 mixedviT, „prokuraturis organoebi Sedis iusticiis saministros 
sistemaSi da maT saerTo xelmZRvanelobas axorcielebs iusticiis ministri. prokuraturis uflebamo-

sileba da saqmianobis wesi ganisazRvreba kanoniT.“ 2004 wlamde, konstituciis 91 $1 muxlis mixedviT, 
prokuratura sasamarTlo xelisuflebis dawesebuleba iyo, xolo 2004 wlis 6 Tebervals ganxorciele-

buli cvlilebebiT, 2008 wlis 10 oqtombris sakonstitucio cvlilebebamde misi statusi konstituciiT 
gansazRvruli ar iyo. prokuraturasTan dakavSirebiT ganxorcielebul bolo sakonstitucio cvlilebe-

bamde generalur prokurors prezidentis wardginebiT niSnavda saqarTvelos parlamenti (muxli 761).
2 koncenfciis prezentacia 2015 wlis 8 aprils gaimarTa, xolo 2015 wlis 28 aprils, saqaqrTvelos iustici-

is saministros mier Sesabamisi presrelizi gavrcelda. saqarTvelos premier ministris mier 2015 wlis 
29 aprils gakeTebuli gancxadebis Sesabamisad, prokuraturasTan dakavSirebuli cvlilebebis sakiTxi 
axali mTavrobis pirvelsave sxdomaze gava.

3 evropis sabWos ministrTa komitetis rekomendacia sisxlis samarTlis marTlmsajulebis sferoSi 
prokuroris rolis Sesaxeb (6 dekemberi 2000), $7, <https://wcd.coe.int/ViewDoc.jsp?id=376859>.
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sac xazs usvams evrosabWos 2000 wlis 6 dekembris rezolucia.4 aRsaniSnavia, rom proku-

raturis instituciuri damoukideblobis garantiis erT-erT aucilebel pirobas aseve 
prokuraturis adekvaturi sabiujeto saxsrebiT uzrunvelyofa warmoadgens.5 vinaidan 
cvlilebebSi am sikeTeebze saubari saerTod ar aris, amitom Sevexebi pirvel sakiTxs - 
prokuraturis damoukideblobas.

imTaviTve unda aRiniSnos, rom jer kidev evrokavSirTan savizo reJimis liberal-

izaciis samoqmedo gegmis implementaciis Sesaxeb evrokomisiis mier 2014 wlis 29 oqtombris 
angariSSi (Second Progress Report on the implementation by Georgia of the Action Plan on Visa Liber-
alisation) problemurad iqna miCneuli moqmedi regulacia iusticiis ministris wardginebiT 
premier-ministris mier mTavari prokuroris daniSvnis Sesaxeb.6 7 euTos demokratiuli in-
stitutebisa da adamianis uflebebis biuros (OSCE/ODIHR) mier momzadebul angariSSi (Trial 
Monitoring Report),8 aseve gamaxvilebulia yuradReba im SekiTxvebze, romlebic sazogadoeba-

Si gaCnda sakanonmdeblo normebis daculobasTan dakavSirebiT iusticiis ministris mier 
mTavari prokuroris wardgenasa da mis SemdgomSi Tanamdebobaze daniSvnis sakiTxze. proku-

raturis damoukideblobis uzrunvelyofis aucileblobaze politikuri Carevisagan sau-

baria aseve saqarTvelo-evrokavSiris asocirebis dRis wesrigSi.9 partiuli interesebisgan 
prokuraturis damoukideblobis mniSvnelobaze amaxvilebs yuradRebas aseve saqarTveloSi 
mowveuli sxvadasxva saerTaSoriso eqsperti.10 11 amdenad SegviZlia gulistkiviliT aRvniS-

noT, rom prokuraturis reformirebis sakiTxi, romelic xangZlivi drois ganmavlobaSi 
identificirebad problemas warmoadgenda qveynis SigniT da rac dadasturebuli iqna aseve 
araerTxel araerTi saerTaSoriso organizaciis angariSSi iusticiis saministros dRis wes-

rigSi sakmao dagvianebiT iqna Setanili.12 

warmodgenili SemoTavazebiT mTavari prokuroris daniSvnisa da gaTavisuflebis, 
mTavari prokurorisa da misi moadgileebis winaaRmdeg disciplinuri samarTalwarmoebis 
ganxorcielebis, aseve prokuraturis angariSvaldebulebis mizniT iqmneba saprokuroro 

4 Ibid, $5 (a da b). 
5 Ibid, $4.
6 evrokomisiis angariSi evrokavSirTan savizo reJimis liberalizaciis samoqmedo gegmis implementaciis 

Sesaxeb. 2014 wlis 29 oqtomberi, COM(2014)681 fi nal, 6, <http://ec.europa.eu/dgs/home-affairs/what-is-new/news/
news/docs/20141029_second_progress_report_for_georgia_en.pdf>.

7 „mTavar prokuraturas xelmZRvanelobs mTavari prokurori, romelsac iusticiis ministris wardginebiT 
Tanamdebobaze niSnavs da Tanamdebobidan aTavisuflebs saqarTvelos premier-ministri. saqarTvelos 
kanoni prokuraturis Sesaxeb“, muxli 9 $1. aRniSnul kanonSi 2013 wlis 30 maiss Setanil cvlilebebamde 
mTavar prokurors iusticiis ministris wardginebiT Tanamdebobaze niSnavda da Tanamdebobidan aTavisu-

flebda saqarTvelos prezidenti. aRsaniSnavia, rom amave cvlilebebamde saqarTvelos iusticiis minis-
tri iyo amavdroulad prokurori.

8 euTos demokratiuli institutebisa da adamianis uflebebis biuro, sasamarTlo procesis monitoringis 
angariSi (9 dekemberi 2014), 35-37. <http://www.justice.gov.ge/Multimedia%2FFiles%2FNew%2F2014-12-09%20
ODIHR%20Georgia%20Trial%20Monitoring%20Report%20ENG.PDF>.

9 saqarTvelo-evrokavSiris asocirebis dRis wesrigi, araoficialuri Targmani, 4-5. <http://eeas.europa.eu/del-
egations/georgia/documents/eap_aa/associationagenda_2014_ka.pdf>.

10 Tomas hamerbergi, saqarTvelos gardamaval periodSi. 2013 wlis seqtemberi, 26, <http://www.humanrights.ge/
admin/editor/uploads/pdf/20130920_report_ka.pdf>. 

11 aRmosavleT partniorobis rigiT me-4 samiti 2015 wlis 21-22 maisss rigaSi gaimarTeba, sadac imsjeleben 
saqarTvelos evrokavSirTan uvizo mimosvlis sakiTxzec. samitis dasasruls miiReben deklaracias. aR-

saniSnavia, rom vizaliberalizaciis samoqmedo gegmis Sesrulebis mesame progresul angariSSi, romelic 
2015 wlis 9 maiss gamoqveynda, evrokomisia kvlav problemurad miiCnevs saqarTveloSi mTavari prokuro-

ris daniSvnis wess: “mTavari prokuroris daniSvna da gaTavisufleba unda xorcieldebodes Riad, damsax-

urebis mixedviT, obieqturi, gamWvirvale da politikuri gavlenisagan Tavisufali saxiT”. Brussels, 8.5.2015 
COM(2015) 199 fi nal, punqti 2. 3. 1. 3.,<http://ec.europa.eu/dgs/home-affairs/e-library/documents/policies/internation-
al-affairs/general/docs/third_progress_report_on_the_implementation_by_georgia_of_the_action_plan_on_visa_liberal-
isation_en.pdf>.

12  prokuraturis reformirebis sakiTxze sisxlis samarTlis sistemis reformis uwyebaTaSorisi sakoordi-

nacio sabWos sxdoma iusticiis ministris xelmZRvanelobiT 2014 wlis 27 dekembers gaimarTa.



128 samarTali da msoflio

sabWo.13 aRsaniSavia, rom prokuraturis organizebis mravali modeli arsebobs.14 evropul 
qveynebSi, ZiriTad SemTxvevebSi, mTavari prokuroris daniSvnaSi sxvadasxva formiT monaw-

ileobs saxelmwifos meTauri (prezidenti an mefe - avstria, dania, litva, espaneTi da a.S), 
ramdenime gamonaklis SemTxvevaSi ki - parlamenti (latvia, slovenia). mTavari prokuror-

is gaTavisuflebaSi calkeul SemTxvevebSi CarTulia saxelmwifos meTauri, zogan ki - par-

lamenti (slovakeTi, ungreTi); rig qveynebSi am procesSi aseve monawileoben sadisciplino 
sabWoebi (belgia, kviprosi, saberZneTi). aqedan gamomdinare, mTavari prokuroris daniSvnisa 
da gaTavisuflebis sakiTxze erTiani evropuli saxelmZRvanelo modeli ar arsebobs, Tumca 
arsebobs saxelmZRvanelo principebi prokuraturis damoukideblobisa da funqcionirebis 
Zireul sakiTxebTan dakavSirebiT.

damoukidebeli saqarTvelos istoriis manZilze sxvadasxva intensivobiT mudmivad 
idga sakiTxi prokuraturis damoukideblobisa da misi politikisagan distancirebis Sesaxeb. 
bunebrivia Tuki sisxlissamarTlebrivi devnis organo ar daicavs politikur neitralitets, 
igi SeiZleba iqces politikuri devnis iaraRad arakeTilsindisieri politikosebis xelSi. 
prokuraturis saqmianobaze politikuri gavlenebis riski uaryofiT zemoqmedebas axdens 
marTlmsajulebis xarisxze, safrTxes uqmnis adamianis uflebebis dacvas da sazogadoe-

bas ukargavs ndobas marTlmsajulebis ganxorcielebis mimarT. marTlmsajulebis xarisx-

ze bevrwiladaa damokidebuli aseve ucxoel investorTa ndoba qveynis mimarT. amitom 
rogorc prokuraturis, aseve mTavari prokuroris damoukideblobisTvis saWiro sakanon-

mdeblo garantiebi, maT Soris konstituciuri, aseve am ukanasknelis pirovnuli Tvisebe-

bi da profesionalizmi prokuraturis warmatebuli muSaobis aucilebeli winapirobaa. am 
gadasaxedidan problemuria ara mxolod sakonstitucio cvlilebebis ganuxorcieleblo-

ba prokuraturasTan mimarTebaSi, aramed cvlilebebi, romlebic arsebuli sakonstitucio 
realobis gaTvaliswinebiT iqna SemuSavebuli. cvlilebiT SemoTavazebuli saprokuroro 
sabWos dakompleqtebis wesi ar moxsnis prokuraturis damoukideblobasTan dakavSirebiT 
arsebul SekiTxvebs. kerZod imis gamo, rom proeqtis mixedviT, sabWos SemadgenlobaSi er-

Tis mxriv maRali Tanamdebobis mqone politikosebi arian warmodgenilni: ministrTa kabi-
netis wevri (iusticiis ministri) da parlamentis ori komitetis Tavmjdomare (sabWos ex 
offi cio wevrebi) - anu mmarTvel partiasTan asocirebuli pirebi, xolo meores mxriv ki imis 
gamo, rom parlamentis mier ubralo umravlesobiT saprokuroro sabWos SemadgenlobaSi 
asarCevi sxva wevrebis politikuri loialobis gaTvaliswinebiT arCevisgan daculobis ga-
rantiebi cvlilebebiT gaTvaliswinebuli ar aris. amave mizeziT, iustiiis ministris eqsk-

luziuri uflebamosileba sabWos winaSe daasaxelos mTavari prokuroris kandidatura (da 
ara Ria sakonkurso wesiT SeirCes igi), rac Tavis mxriv riskis Semcvelia, ver uzrunvelyofs 
mTavari prokuroris Tanamdebobaze saukeTeso kandidatis SerCevasa da aseve saprokuroro 
sabWos mxridan politikurad neitraluri gadawyvetilebis miRebas. aRsaniSnavia, rom vene-
ciis komisiis rekomendaciiT, im qveynebSi, sadac mTavari prokurori airCeva parlamentis 
mier, daniSvnis sakiTxze unda iqnas uzrunvelyofili politikuri konsensusis miRweva, rom-

lis ganxorcielebis gzad evropuli komisia samarTlis meSveobiT demokratiis dasacavad 
(Semdeg - veneciis komisia) miiCnevs mTavari prokuroris arCevas ara ubralo, aramed kval-

ificiuri umravlesobiT.15 Sesabamisad, warmodgenili cvlilebebiT, saprokuroro sabWos 
13  saprokuroro sabWo bevr qveyanaSi funqcionirebs (mag. bosnia da hercegovina, montenegro, moldova, 

TurqeTi, serbeTi, safrangeTi, italia).
14  qveynebi, sadac prokuratura, romelsac gaaCnia sruli damoukidebloba aRmasrulebeli da sakanonmdeb-

lo xelisuflebisgan an qveynebi, sadac prokuratura, romelic garkveulwilad eqvemdebareba romelime 
maTgans, mainc inarCunebs damoukidebeli moqmedebis garkveul xarisxs.

15  veneciis komisia, angariSi evropuli standartebis Sesaxeb marTlmsajulebis sistemis damoukideblobas-

Tan mimarTebaSi, (3 ianvari 2011), CDL-AD(2010)040 $36, <http://www.coe.int/t/dghl/cooperation/capacitybuilding/
Source/judic_reform/europeanStandards_en.pdf>.
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damtkicebisa da Semdeg mTavrobis wardginebis kvaldakval saqarTvelos parlamentis mier 
mTavari prokuroris arCeva Tanamdebobaze ubralo umravlesobiT ewinaaRmdegeba veneciis 
komisiis rekomendacias. 

gamomdinare iqedan, rom prokuraturis gamarTuli funqcionirebisaTvis gansakuTre-

biT mniSvnelovania mTavari prokuroris Tanamdebobaze daniSvnisa da Tanamdebobidan gaT-

avisuflebis sakiTxi, veneciis komisiis mosazrebiT, SerCevis procesSi profesiuli da ara-

politizebuli eqspertiza unda CaerTos; unda Seiqmnas mTavari prokuroris daniSvnis 
komisia (saubaria specialur da ara mudmivmoqmed komisiaze), romelSic warmodgenilni 
iqnebian pirebi, romelTac endoba rogorc sazogadoeba, ise mTavroba;16 xolo profesiul 
kvalifikaciasTan dakavSirebiT konsultacia ganxorcieldes samarTlis specialistebsa 
(maT Soris prokurorebi) da samoqalaqo sazogadoebasTan.17 veneciis komisiis mosazrebiT, 
saprokuroro sabWos, romlis SemadgenlobaSi politikosebi ar moiazrebian,18 mizani rigiTi 
prokurorebis SerCevaa19 da ara mTavari prokuroris (am ukanasknelis SerCevas, rogorc ze-

moT aRiniSna veneciis komisia mTavari prokuroris specialuri daniSvnis komisias andobs). 
amdenad warmodgenili cvlilebebi araTu ar iTvaliswinebs veneciis komisiis mosazrebebs 
mTavari prokuroris SerCevasTan dakavSirebiT, aramed erTmniSvnelovnad winaaRmdegobaSi 
modis masTan. gansakuTrebiT samwuxaroa da problemuria, rom cvlilebebSi saerTod ar aris 
naxsenebi mTavari prokuroris SerCevis kriteriumebi. 

rac Seexeba disciplinuri devnis ganxorcielebis sakiTxs: saprokuroro sabWos da-

kompleqtebis wesis gamo, saprokuroro sabWoSi mTavari prokurorisa da misi moadgileebis 
winaaRmdeg mimarTuli disciplinuri samarTalwarmoeba, romelic Tavisi SinaarsiT iurid-

iuli xasiaTis proceduraa ver uzrunvelyofs politikur miukerZoeblobas. meores mxriv, 
im garemoebis gaTvaliswinebiT, rom saprokuroro sabWos SemadgenlobaSi Seva damatebiT 
ramdenime moqmedi prokurori, kiTxvis niSnis qveS dadgeba sabWos prokuror wevrTa damou-

kidebloba mTavari prokurorisadmi maTi ierarqiuli subordinaciis, Tanamdebobrivi qvem-
debarobis gamo (jer kidev am ukanasknelis xelT iqneba Tavad sabWos wevr prokurorTa sam-
saxurebrivi zedamxedveloba, maT Soris maT mimarT disciplinuri devnis ganxorcielebis 
SesaZlebloba20). aRsaniSnavia, rom evrosabWos ministrTa komitetis rekomendaciiT, saxel-

mwifoebma unda uzrunvelyon prokurorTa disciplinuri devnis kanonis safuZvelze ganx-
orcieleba, rac unda daeqvemdebaros damoukidebel da miukerZoebel gadasinjvas.21 am prin-

cipis gaTvaliswinebiT, warmodgenili cvlilebebi ar iTvaliswinebs saprokuroro sabWos, 
rogorc disciplinuri saxdelis dakisrebaze uflebamosili organos gadawyvetilebis „da-

moukidebeli da miukerZoebeli gadasinjvis“ SesaZleblobas sasamarTloSi.22

dauSvebelia saprokuroro sabWos wevrebs ar moeTxovebodeT umaRlesi iuridiuli 
ganaTleba, maSin rodesac disciplinuri samarTalwarmoebisas unda Sefasdes prokuratur-

is xelmZRvanelTa mier sisxlis samarTlisa da sxva kanonmdeblobis Sesrulebis sakiTxi. 
aRsaniSnavia, rom veneciis komisiis rekomendaciis mixedviT, saprokuroro sabWoSi unda 
Sediodnen mxolod iuridiuli profesiis warmomadgenlebi: prokurorebi, advokatebi da 

16  Ibid, $34.
17  Ibid, $35.
18  veneciis komisia, angariSi evropuli standartebis Sesaxeb marTlmsajulebis sistemis damoukideblobas-

Tan mimarTebaSi, op.cit, $66. 
19  Ibid, $48.
20  saqarTvelos kanoni prokuraturis Sesaxeb, muxli 4 „e“ da 9 $ 3 „k“.
21  evropis sabWos ministrTa komitetis rekomendacia sisxlis samarTlis marTlmsajulebis sferoSi 

prokuroris rolis Sesaxeb, op.cit, $ 5 (e).
22  veneciis komisia, angariSi evropuli standartebis Sesaxeb marTlmsajulebis sistemis damoukideblobas-

Tan mimarTebaSi, op.cit, $52.
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iuridiuli dargis mecnierebi.23 gansakuTrebiT problemuria aseve is, Tu vin unda moamza-

dos uSualod disciplinur samarTalwarmoebasTan dakavSirebuli masalebi da vis daeqve-

mdebarebian mis momzadebaSi CarTuli pirebi. marTalia disciplinuri saxdelis dakisrebis 
Sesaxeb gadawyvetilebas saprokuroro sabWo miiRebs, magram cvlilebiT ar aris daculi 
iusticiis ministris, rogorc politikuri Tanamdebobis piris uSualo individualuri 
Carevis Tavidan acilebis SesaZlebloba disciplinuri samarTalwarmoebis masalebis momza-

debis procesSi im pirTa meSveobiT, romlebic iusticiis sistemis nawilia, iusticiis minis-

tris daniSnulia da uSualod mis winaSea angariSvaldebuli. aseT SemTxvevaSi ra garantiebi 
iarsebebs TviTnebobisa da uflebis borotad gamoyenebisgan Tavdasacavad.

mTavari prokuroris angariSvaldebulebis Semofargvla saprokuroro sabWos winaSe 
6 TveSi erTxel moxsenebis wardgenis gziT akninebs prokuraturis mniSvnelobas.24 proku-

raturis, rogorc sisxlisamarTlebrivi devnis organos rolis da Sesabamisad misi gavle-

nis gaTvaliswinebiT sazogadoebis yoveldRiur cxovrebaze, mTavari prokuroris angariSi 
unda waredginebodes qveynis parlaments [saparlamento kontroli], raTa mTliani poli-

tikuri speqtris winaSe xorcieldebodes am institutis saqmianobis droSi mkafiod gan-

sazRvruli periodulobiT savaldebulo Sefaseba da ara mmarTveli partiis mier arCeul 
calkeul pirTa winaSe saprokuroro sabWoSi, romlis [saprokuroro sabWos] statusi Tavad 
warmodgenili cvlilebebis proeqtiT bundovani da orazrovania. 

miuxedavad imisa, rom dRes moqmedi kanonmdeblobiT mTavari prokuroris gaTavisu-

flebisTvis raime safuZvlis arseboba saWiro ar aris, samarTlis uzenaesobis principTan 
Seusabamoa warmodgenili, sagangebo prokuroris daskvnis (romelic „adasturebs mTavari 
prokuroris mier danaSaulis savaraudo Cadenas“) da Semdgom saprokuroro sabWos mier am 
daksvnis damtkicebis kvaldakval, mTavrobis mier parlamentisaTvis mimarTvis safuZvelze, 
mTavari prokuroris gaTavisuflebis Sesaxeb gadawyvetilebis miRebis procedura. cvli-

lebiT gaTvaliswinebul sagangebo prokurors daskvnis gasakeTeblad SesaZloa dasWirdes 
garkveuli sagamoZiebo moqmedebebis Catareba: mowmeTa dakiTxva, Sesabamisi uwyebebidan in-
formaciis gamoTxova da sxva. Sesabamisad ismis SekiTxva Tu ramdenad SeZlebs is am funqciis 
ganxorcielebas sruliad marto (Tuki ra Tqma unda Sesabamisi uflebamosilebis miniWeba 
misTvis da valdebuleba sagangebo prokuroris mimarTvis Sesrulebis Sesaxeb gaiwerebo-

da kanonSi)? im SemTvevaSic ki, Tuki sagamoZiebo uflebamosilebis pirTa jgufis meSveobiT 
ganxorcieleba iqneboda cvlilebebiT SemoTavazebuli, misi dakompleqtebis wesi iqnebo-

da aseve problemuri (bunebrivia mTavari prokurorTan dakavSirebiT sagamoZiebo ufle-

bamosilebiT prokuraturis an uSualod saprokuroro sabWos wevrebis an maTdami uSual-

od daqvemdebarebuli pirebis aRWurva, romelmac SemdgomSi unda daadasturos sagangebo 
prokuroris daskvna Segrovebuli mtkicebulebebis safuZvelze, ver uzrunvelyofda sazo-

gadoebis ndobas procesisadmi). 

iusticiis saministro mTavari prokuroris Tanamdebobidan gadayenebis sakiTxze Se-
Tavazebul cvlilebas afuZnebs mis mier momzadebul kvlevaze,25 romlis mixedviTac Sveica-

riaSi sagangebo prokuroris instituti (außerordentliche) CarTulia federaluri prokuro-

ris gaTavisuflebaSi. saqme isaa, rom SveicariaSi prokuraturis sazedaxedvelo organo 
(romlis Semadgenlobac mxolod profesiulia da ar Sedian aRmasrulebeli da sakanonmde-

blo xelisuflebis warmomadgenlebi26 warmodgenili cvlilebisgan gansxvavebiT) niSnavs 
23 Ibid, $66. 
24 prokuraturis angariSvaldebulebis Sesaxeb ix. evropis sabWos ministrTa komitetis rekomendacia sisx-

lis samarTlis marTlmsajulebis sferoSi prokuroris rolis Sesaxeb, op.cit, $11. 
25 prokuraturis adgili saxelmwifo sistemaSi. iusticiis saministro, ianvari 2015.
26 federaluri kanoni federaciis sisxlis samarTlis organoebis organizaciis Sesaxeb (2010), muxli 23. Loi 

fédérale sur l’organisation des autorités pénales de la Confédération, <https://www.admin.ch/opc/fr/classifi ed-compila-
tion/20072377/index.html#a67>.
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sagangebo prokurors im sisxlis samarTlis saqmebze, romlebic mimarTulia ara mTavari 
prokuroris, aramed ganyofilebis xelmZRvaneli prokuroris (frang. „procureur en chef“) an 
rigiTi prokuroris (frang. „procureur“) winaaRmdeg.27 SveicariaSi mTavari prokuroris gaTa-

visuflebis proceduras axorcielebs parlamentis iuridiul sakiTxTa komiteti,28 romel-

ic aRWurvilia mtkicebulebaTa Segrovebisa da faqtebis dadgenis uflebamosilebiT, xolo 
saboloo gadawyvetilebas iRebs parlamenti.

aRsaniSnavia, rom parlamentis mier piris Tanamdebobidan gaTavisufleba Tavisi Si-
naarsiT atarebs impiCmentis xasiaTs, romlis inicireba misi politikuri xasiaTidan gamom-

dinare, zogadad xorcieldeba parlamentis SigniT (da ara garedan). miuxedavad imisa, rom 
procedura parlamentSi ar atarebs sasamarTlo sxdomis klasikur saxes, aSS-sa da did bri-

taneTSi impiCmentis aqvs iuridiuli procedurisTvis damaxasiaTebeli samarTliani ganx-
ilvis niSnebi imis dasadastureblad, imsaxurebs Tu ara Sesabamisi piri ndobas: faqtebis 
dadgena da mxareTaTvis minimaluri saproceso uflebebis arseboba, ris aRqmasac aZlierebs 
is, rom aSS-Si Sesabamis sxdomas Tavmjdomareobs uzenaesi sasamarTlos Tavmjdomare, xolo 
did britanetSi - Lord Chancellor.29 xolo im qveynebSi, sadac CarTulia sakonstitucio an 
uzenaesi sasamarTloebi,30 ganxilvebis sasamarTlo xasiaTi uzrunvelyofs mxareTa ufle-

bebs. Cvens SemTxvevaSi, vinaidan parlaments faqtebis dadasturebis arc movaleoba da arc 
uflebamosileba ara aqvs da mxolod mTavrobis wardginebas uyris kenWs, xolo cvlilebe-

bi mTavari prokuroris Tanamdebobidan gadayenebis sakiTxis saparlamento ganxilvis dros 
ar iTvaliswinebs ganxilvaSi am ukanasknelis monawileobas, igi ewinaaRmdegeba veneciis 
komisiis rekomendacias.31 qarTuli kanonmdeblobiT, danaSaulis CadenasTan dakavSirebiT 
piris Tanamdebobidan gadayenebas safuZvlad unda edos sasamarTlo verdiqti.32 igi unda 
ganxorcieldes sasamarTlos imgvar proceduraze dayrdnobiT, romlis drosac Sesabamis 
pirs SeuZlia iyos proceduris srulfasovani monawile (mxare). aqedan gamomdinare, cvl-

ilebebiT gaTvaliswinebuli saprokuroro sabWos mier damtkicebuli sagangebo prokuro-

ris daskvnis gagzavna mTavrobaSi, misi Semdgomi ganxilvis procedura parlamentSi da Ta-

namdebobidan gadayeneba, „danaSaulis savaraudo CadenasTan dakavSirebiT“ ar Seesabameba 
samarTlis uzenaesobis princips. 

saqarTvelos konstituciis 78 $ 1 muxlis mixedviT, saqarTvelos mTavroba aris aR-

masrulebeli xelisuflebis umaRlesi organo, romelic axorcielebs qveynis saSinao da 
sagareo politikas. miuxedavad imisa, rom prokuraturis organoebi Sedis iusticiis samin-
istros sistemaSi, saprokuroro sabWos winadadebaSi, saqarTvelos mTavrobam mimarTos par-

laments wardginebiT mTavari prokuroris Tanamdebobidan dagayenebis Sesaxeb, ivaraudeba, 
rom mTavrobam unda imsjelos da Seafasos sagangebo prokuroris daskvnis dasabuTebu-

loba „danaSaulis savaraudo CadenasTan“ dakavSirebiT, ris gamoc mTavrobis mier amgvari 
gadawyvetilebis miReba [danaSaulis savaraudo Cadenis Sefaseba] araTavsebadia mTavrobis 
funqciebTan da ewinaaRmdegeba saqarTvelos konstitucias. amasTan aragonivrulia imgvari 
SemTxvevis warmodgena, romlis pirobebSic, mTavrobam SeiZleba gaiziaros mTavari prokuro-

ris mier „danaSaulis savaraudo Cadenis“ faqti, xolo parlamentma - ara, rac prokuraturis 
27 Ibid, muxlebi 11 da 67.
28 Loi sur l’Assemblée fédérale, muxli 40a1, <https://www.admin.ch/opc/fr/classifi ed-compilation/20010664/index.html>; 

Principes d’action de la Commission judiciaire concernant la procédure à suivre en vue de révocation et de non-réélection, 
<https://www.admin.ch/opc/fr/federal-gazette/2012/1091.pdf>.

29 2005 wlis reformis Semdeg, es funqcia SeiZleba ganaxorcielos erT-erTma: Lord Chief Justice an Lord Speaker.
30 parlamentis mier sasamarTlosTvis gadagzavna konstituciis darRvevis an danaSaulis Cadenis dadas-

turebis sakiTxTan dakavSirebiT.
31 veneciis komisia, angariSi evropuli standartebis Sesaxeb marTlmsajulebis sistemis damoukideblobas-

Tan mimarTebaSi, op.cit, $40.
32 saqarTvelos konstitucia, muxli 63 da 64; saqarTvelos sisxlis samarTlis saproceso kodeqsi, muxlebi 

159-162; sajaro samsaxuris Sesaxeb saqarTvelos kanoni, muxli 103. 
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diskreditacias gamoiwvevs. samarTlebrivad gaumarTavia aseve zogadad imis daSveba, rom 
mTavrobam mTavari prokuroris gaTavisuflebis Sesaxeb gadawyvetilebis miRebaze ufleba-

mosil organos - parlaments ar misces SesaZlebloba imsjelos mTavari prokuroris gaTa-

visuflebis sakiTxze (romlis inicirebac SesaZloa cvlilebebis mixedviT, parlamentis wev-
rTa 1/3-s mier ganxorcielda) imis gamo, rom igi ar ganixila an mxari ar dauWera mTavrobam, 
ris SesaZleblobasac uSvebs cvlilebaTa proeqti. 

aRsaniSnavia isic, rom mTavari prokuroris mier savaraudo danaSaulis Cadenis Sesaxeb 
saprokuroro sabWoSi ganxilvasTan dakavSirebuli cvlileba aseve ar exmianeba saqarTve-

los xelisuflebis mier aRebul valdebulebas Seqmnas samarTaldamcavi organoebis mier 
adamianis uflebebis savaraudo darRvevis faqtebis gamosaZieblad sruliad damoukidebe-

li sagamoZiebo meqanizmi.

daskvnis saxiT SeiZleba iTqvas, rom warmodgenili cvlilebebi mniSvnelovan samarT-

lebriv xarvezebs Seicavs, ar Seesabameba saxelmZRvanelo evropul principebs prokura-

turis damoukideblobisa da funqcionirebis Zireul sakiTxebTan dakavSirebiT da ar pa-

suxobs mTavari da rigiTi prokurorebis damoukideblobis kuTxiT arsebul gamowvevebs. 
SeiZleba ganxiluli iqnas prokuraturis reformirebis sxvadasxva modeli, risTvisac 
aucilebelia arasamTavrobo seqtors da profesiul wreebs Tanabar pirobebSi SeniSvnebi-
sa da mosazrebebis wardgenisTvis sakmarisi dro da SesaZlebloba mieceT. mniSvnelovania 
procesi orientirebuli iyos sistemuri xasiaTis efeqtiani cvlilebebis ganxorcielebaze, 
romelic xelSesaxeb Sedegebs moitans da ar iqneba droebiTi saCvenebeli xasiaTis matarebe-

li. am TvalsazrisiT aucilebelia cvlilebis im rwmeniT SemuSaveba, romliTac uzrunvely-

ofili iqneba samarTlis uzenaesobis ganuxreli dacva da Tavidan iqneba acilebuli uxeSi 
samarTlebrivi Secdomebi, romlebmac SeiZleba SeinarCunos arsebuli problemebi an moma-

valSi arasasurvel Sedegebamde migviyvanos. swored amgvari winsvlaa gansakuTrebiT mniS-

vnelovani evrokavSirTan savizo reJimis liberalizaciis gzaze da aucilebeli xangrZliv 
perspeqtivaSi nebismieri mmarTveli politikuri Zalisgan daculi apolitikuri mdgradi 
prokuraturis sistemis efeqtiani funqcionirebisaTvis. 
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 reziume

naSromi _ giorgi Jordania _ qarTuli xalxuri samarTlis mkvlevari, - miznad isaxavs 

dainteresebul mkvlevarT da farTo mkiTxvels gaacnos cnobili qarTveli istorikosis 

_ Tedo Jordanias Svilis, giorgi Jordanias (1888-1956) Rvawli qarTuli samarTlos is-

toriis, sakuTriv, – xalxuri (CveulebiTi) samarTlis Seswavlis saqmeSi.

saubaria g. Jordanias mier saqarTvelos regionebSi, sakuTriv, qarTlis soflebSi 

savele gziT mopovebul mdidar eTnografiul masalaze da mecnierul memkvidreobaze, 

romelic jer kidev elis samarTlis istoriiT dainteresebul mkvlevarTa saTanado yur-

adRebas. 

aRniSnuli masala, romelic g. Jordanias erTis mxriv, bunebismetyvelebis, anTro-

pologiisa da eTnografiis moyvarulTa saimperatoro sazogadoebisa da meores mxriv, 

misive aqtiuri monawileobiT, moskovis universitetis qarTvel studentTa mier daarse-

bul ilia WavWavaZis saxelobis `qarTuli kulturis moyvarulTa wris~ egidiT ganuxor-

cielebia, mniSvnelovanwilad swored qarTuli CveulebiTi (xalxuri) samarTlis sakiTx-

ebs eZRvneba. 

 am eTnografiul-SemkreblobiTi saqmianobis Sedegad Seqmnili g. Jordanias gamokv-

levebi, sajaro leqciebi Tu moxsenebebi, romlis mniSvnelovani nawili saqarTvelos 

saxelmwifo saistorio arqivSia daunjebuli, qarTvelologiuri mecnierebisa da Sedare-

biTi samarTlis umniSvnelovanes pirvelwyaros warmoadgens da kvlavac mniSvnelovan sam-

saxurs gauwevs samarTlis istoriis mkvlevarT. 

 am TvalsazrisiT aranakleb sainteresoa giorgi Jordanias xelmZRanelobiT 1912 

wels TbilisSi daarsebuli `qarTuli kulturis moyvarulTa sazogadoebis~ saqmianoba, 

romelmac araerTi unikaluri gamokvleva Semata qarTuli samarTlis istoriis saganZurs, 

maT Sorisaa g. ordanias Tematuri gamokvlevebi: `qorwineba samgereloSi~; `sisxlis aRe-

ba da gasamarTleba svaneTSi~, `xalxi da misi adaT-Cveulebani~; p. kizirias _ `zogierTi 

adaT-Cveulebani qiziy-kaxeTSi~, (momxsenebeli niko naTaZe); `sisxlis samarTlis kanonmde-

bloba saqarTveloSi~ mefe vaxtang VI kanonTa krebulis mixedviT~ da a.S. 

 niSandoblivia, rom `sazogadoebis~ sawesdebo miznebs ara mxolod calkeuli dar-

gis, aramed, qarTuli kulturis yovelmxrivi Seswavla (`saxeldobr: ena, mwerloba, sazo-

gadoebrivoba, samarTali, eTnografia~) da ruseTis sazogadoebisaTvis misi gacnobac 
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warmoadgenda, rac garkveulwilad, scildeboda viwro samecniero farglebs da Cveni 

qveynis umdidresi kulturuli warsulis erTgvar popularizaciasac uwyobda xels. 

 Cveni qveynis kulturisa da istoriis msgavs moamageTa damsaxureba imaSic mdomare-

obs, rom maTi rudunebis Sedegad droTa dinebaSi samudamo daviwyebas da gaqrobas 

gadarCenil unikalur xalxur-samarTlebriv institutebs, fasdaudebeli samsaxuris gaw-

eva SeuZlia ara mxolod saqarTvelos istoriisaTvis, aramed, msoflio qveynebis samarT-

lebrivi sistemebis SedarebiT-samarTlebrivi kvlevis pirvelwyaroTa Soris qarTuli 

samarTlis rolis Rirseulad warmoCenasa da msoflio samecniero mimoqcevaSi misi adgi-

lis damkvidrebaSic.

 

RESUME

The work “Giorgi Zhordania - Georgian Folk Law Researcher” intends to introduce to the inter-
ested researchers and a wide audience of readers the great services rendered by Giorgi Zhordania 
(1888-1956) – the son of famous Georgian historian Tedo Zhordania - to the study of Georgian law 
history, in parti cular the fork (customary) law. 

The work focuses on the rich ethnographic material obtained by G.Zhordania as a result of 
fi eld visits to the regions of Georgia, in parti cular, to the villages of Kartli and the scienti fi c heritage, 
which sti ll awaits proper att enti on of researchers interested in the history of law. 

The materials, developed by G.Zhordania with the acti ve parti cipati on by the Imperial Society 
of Devotees of Natural Science, Anthropology and Ethnography on the one hand and by his personal 
acti ve parti cipati on on the other hand under the auspices of the “Ilia Chavchavadze Circle of Devo-
tees of Georgian Culture” founded by Georgian students of Moscow University are devoted specifi -
cally to the Georgian customary (traditi onal) law issues. 

The research developed by G.Zhordania as a result of the ethnographic and collecti ng expedi-
ti on, his public lectures or presentati ons, important part of which is preserved in the state historical 
archives of Georgia are the most signifi cant primary sources for Georgian science researches and 
comparati ve law which shall make its important contributi on to the legal studies. 

From this point of view it is very interesti ng the acti vity of the “Society of Devotees of Geor-
gian Culture” founded in 1912 under the guidance of Giorgi Zhordania. this Society has contributed 
number of unique researches to the treasure of the history of Georgia, including the themati c stud-
ies by G.Zhordania “Marriage in Samegrelo”, “Blood Feud (Vendett a) and Adjudicati on in Svaneti ”, 
“People and Customs and Traditi ons”, also “Some Customs and Traditi ons in Qiziki-Kakheti ” by P.Ki-
ziria (speaker: Niko Natadze), “Criminal Legislati on in Georgia According to the “Code of Laws” by 
Vakhtang VI, the King” etc. 

 It is noteworthy that the statutory objectives of the Society was a comprehensive study of not 
only individual sectors, but Georgian culture in general (namely: language, literature, civil society, 
law, ethnography) and its introducti on to Russian public; the menti oned - to some extent - went 
beyond the narrow scienti fi c scope and promoted the popularizati on of the richest culture of our 
country. 

The merit of our country’s similar contributors respecti ng culture and history is also sati sfac-
tory to their care for unique folk-legal insti tuti ons that have survived from the disappearance and 
oblivion during the passage of the fl ow of life; these insti tuti ons rescued by the above menti oned contribu-
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tors render invaluable service not only to the history of Georgia but to the relevant promoti on and advocat-
ing the role of Georgian law among the primary sources of world countries` legal systems comparati ve-legal 
researches and fi nding the deserved place in the world scienti fi c circulati on.

saqarTvelos istoriis cnobili mkvlevaris _ Tedo Jordanias ufros Svils, giorgi 

Jordanias (1888-1956ww) fasdaudebeli Rvawli miuZRvis qarTuli samarTlos istoriis, 

sakuTriv ki – xalxuri (CveulebiTi) samarTlis Seswavlis saqmeSi. amasTan, is erT-erTi 

pirvelTagania maTgan, vinc am dargis kvlevas profesiul doneze mohkida xeli, rac ki 

kidev ufro met mniSvelobas sZens am mxriv warmoebul mis saqmianobas.

misi gansakuTrebuli enTuziazmiT aRbeWdili, am metad saSuri erovnuli saqmiT 

daintreseba, xalxuri samarTlis Tavgamodebuli meoxis, ilia WavWavaZis mowodebis 

erTgvar gamoZaxilad unda CaiTvalos, romelic am dargis Seswavlas, iseve, rogorc sazo-

gadod, xalxuri samarTlis mniSvnelobas da cxovrebaSi gamoyenebas sagangebo yuradRebas 

aqcevda da amas Tavadac mniSvnelovan adgils uTmobda, rogorc Teoriul-mecnierul 

kvleva-ZiebaSi, aseve, praqtikul saqmianobaSi. saamiso winapirobad ki swored am xasiaTis 

erovnul samarTlebriv CveulebaTa savele-eTnografiuli, zepirsityvaobis Semkreblobi-

Ti saqmianobis farTod gaSlaSi da mis aucileblobaSi xedavda.

kerZod, gazeT `iveriis~ 1887 wlis #270-Si ilia swored am sferoze werda: `es sfe-

ro cxovrebis mTels suraTs gadauSlis Cvens mowinave sazogadoebas da cxovrebis suraTi 

kidev dagvanaxebs xalxis avsa da kargs, imis Sexedulebas simarTleze (1.98) da rom `amiT 

SeiZleba yovelmxriv SevicnoT xalxis warsuli da awmyo, imisi avi da kargi, imis warsuli, 

saWiroeba~.1

am saqmis saTanado specialistebis naklebobis gamo ki, ilia imis SesaZeblobasac uS-

vebda, rom saqmes enTuziazmiT Sesdgomodnen, da misTvis Tundac, araprofesionalebsac 

moekidaT xeli, raTa xalxSi daunjebuli es erovnuli margalitebi, sabolood ar daka-

rguliyo. swored amiT unda yofiliyo nakarnaxevi Cveni didi winapris mowodeba, romlis 

Tanaxmadac, es `saadvili saqme~ ufro bejiTobas moiTxovda, vidre specialur codnasa 

da momzadebas. 

swored ilias am erovnuli ideis gaziarebisa da mxardaWeris maCvenebelia is faqti, 

rom g. Jordania aqtiurad Caeba moskovis universitetis qarTvel studentTa iniciativiT 

daarsebul (1907w.) ilia WavWavaZis saxelobis `qarTuli kulturis moyvarulTa wris~ saq-

mianobaSic, romelic mniSvnelovanwilad swored qarTuli CveulebiTi samarTlis Sewavlas 

isaxavda miznad da rasac Tavis droze ideuri saTave Tavad ilia WavWavaZem daudo.

cxadia, am saqmis seriozuli, siRrmiseuli Seswavla da analizi swored samarTlis 

swavluli specialistebisagan moiTxovda gansakuTrebul Zalisxmevas, rasac aseve gan-

sakuTrebul mniSvnelobas aniWebda ilias Tanamedrove, xalxuri zepirsityvierebis cno-

bili Semkrebi, petre umikaSvili, romelic gazeT ̀ iveriis 1888 wlis #29-Si gamoqveynebul 

werilSi pirdapir miuTiTebda am sferos (salkuTriv, ki, ekonomikuri da samarTlebrivi 

sakiTxebis) SeswavlaSi `niWierebisa da dakvirvebis~ aucileblobaze. masSi ki, upiratesad 

swored sakiTxis kvleviT dainteresebulTa saTanado momzadebas, analizisa da mecnieru-

li kvlevis gansakuTrebul unars gulisxmobda.2 

1 i. WavWavaZe, TxzulebaTa sruli krebuli, t. IV.1955, gv. 194.
2 petre umikaSvili, qarTuli xalxuri sityviereba, oTx tomad, t. IV 1964; gv.233; damowmebulia m. keke-

lias Sromidan, `ilia WavWavaZe da5qarTuli CveulebiTi samarTali~. Kkrebuli _ qarTuli CveulebiTi 
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giorgi Jordanias saxiT ki am sferos swored amgvari niWierebiTa da dakvirvebulo-

bis unariT aRsavse mkvlevari moevlina, rasac naTelyofs am mxriv mis mier Catarebuli 

savele-eTnografiuli kvleva-Ziebani da misi unikaluri samecniero Sedegebi 

rogorc aRiniSna, am mimarTulebiT muSaoba g. Jordanias jer kidev studentobidan, 

moskovis universitetis iuridiul fakultetze swavlis periodSi (1905-1911) dauwyia da 

am mxriv pirveli seriozuli nabijebic gadaudgams. 

aRsaniSnavia, rom me-19-e saukunis moskovsa da peterburgSi, sadac Cveni araerTi 

saxelovani Tanamemamule ewafeboda swavla-ganaTlebas, am droisaTvis eTnografiuli da 

istoriul-geografiuli kvleva-Ziebis mniSvnelovani kerebi funqcionirebda, romlebic 

gansakuTrebul interess iCendnen kavkasiis regionisa da sakuTriv, saqaTvelos ZirZveli 

tradiciebis Seswavlisadmi. am mimarTulebiT muSaobam ki Tavis mxriv, fasdaudebeli Se-

degi moutana TviT Sesaswavli regionebis kulturologiuri dargebis warmoCenas da maT 

Soris, erovnuli xalxuri samarTlebrivi kulturis mecnieruli Seswavlis saqmes.

am mxriv, sagangebod aRsaniSnavia bunebismetyvelebis, anTropologiisa da eTno-

grafiis moyvarulTa saimperatoro sazogadoeba, romelSic g. Jordaniac gawevrianda da 

swored am sazogadoebisagan iqna warmogzavnili saqarTveloSi, eTnogafiul ZiebaTa gan-

saxorcieleblad.

msgavsi eqspediciebi da samecniero kvlevebi saqarTveloSi da zogadad, erovnu-

li CveulebebiT mdidar, eTnografiuli kulturiT gamorCeul kavkasiis regionSi gamo-

nakliss rodi warmoadgenda. saamisod Tundac, cnobil qarTvel Tu ucxoel mkvlevarTa 

da moRvaweTa: vaJa-fSavelas, m. kovalevskis, leontoviCis, dimitri baqraZis da sxvaTa, 

xolo, kidev ufro adreul warsulSi evropeli mogzaurebisa da misionerebis _ don arqan-

jelo de kasteli, don mari Zampi, lamberti, Jan Sardeni da sxvebis gaxsenebac ikmarebda. 

am mimarTulebiT muSaoba mogvianebiT kidev ufro intensiurad da masStaburad iqna 

gagrZelebuli saxelovan qarTvel eTnoraf, istorikos Tu iusrist mkvlevarTa mier.3

swored am memkvidreobis erTgvar gvirgvins warmoadgens prof. mixeil keklelias 

TaosnobiTa da uSualo xelmZRvanelobiT, saqarTvelos regionebSi Tavmoyril cocxal 

eTnografiul masalaze famyarebuli, misive redaqtorobiT gamocemuli ̀ qarTuli Cveule-

biTi samarTlis~ oTxtomeuli (1988-1994ww.).

am mxriv, g. Jodaniasa da mis msgavsTa Rvawlisa da damsaxurebis gansakuTrebuloba 

isicaa, rom isini swored im dros, moevlinen mSvelelad da gadamrCenad Cvens am kultu-

rul saganZurs, rodesac maT TanamedroveTa mexsierebaSi jer kidev SemorCenil Cveule-

bebs, rogorc dauwerel samarTals, gaqrobisa da miviwyebis safrTxe emuqreboda da maTi 

gadarCenis erTad-erT gzas swored maTsave Tanamedrove mkvlevarTa amgvari Zalisxmeva 

da am masalis savele moZieba warmoadgenda.

am mizniT ganxorcielebuli g. Jordanias samecniero mivlineba saqarTveloSi gan-

sakuTrebulad nayofieri aRmoCnda sakuTriv qarTlis samarTlebriv CveulebaTa kvle-

visaTvis. rogorc centralur saistorio arqivSi daculi dokumentaciiT irkveva, misi 

kvleva-Ziebis sagans, garda samarTlebrivi Cveulebebisa, `morwmuneobrivi da Semoqmede-

samarTali, 1988 (gv. 22-62; 51-85).
3  maT Sorisaa mag: s. makalaTia, g. TedoraZe, al. yamarauli, r. xaraZe, v. bardaveliZe, al. oCiauri, m. ke-

kelia, romlebmac saqarTvelos eTnografiuli masaliT mdidar kuTxeebSi _ fSav-xevsureTSi, svaneTSi, 

aWara-guria-samegreloSi, imereTSi, kaxeTSi savele-eTnogradiuli gziT araerTi, unikaluri samarT-

lebrivi Cveulebebis amsaxveli fasdaudebeli pirvelwyaro da maT safuZvelze damuSavebuli mravali 

samecniero naSromi Semates qrTuli kulturulogiis saganZurs.
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bis~ Seswavlac warmoadgenda, rac asaxulia mis samivlinebo dokumentaciaSi.

kerZod, aRniSnulis Taobaze miTiTebulia saqarTvelos saxelmwifo saistorio 

arqivSi dacul g. Jordanias pirad fondSi 1909 wlis 13 maisiT daTariRebul mis sa-

mivlinebo mandatSi, romelSic vkiTxulobT: `qarTuli Cveulebebis, morwmuneobisa da 

Semoqmedebis Sesaswavlad gamosakvlevad~.

rogorc aRiniSna, g. Jordania aseve aqtiurad iyo Cabmuli 1907w. moskovis univer-

sitetis qarTvel studentTa mier daarsebul ilia WavWavaZis saxelobis `qarTuli kul-

turis moyvarulTa wris~ saqmianobaSic, romelic mniSvnelovanwilad swored qarTuli 

CveulebiTi samarTlis Sewavlas isaxavda miznad.

swored am sazogadoebis wamowyebuli erovnuli saqmis Riseuli gamgrZelebeli gax-

da 1912 wels TbilisSi daarsebuli `qarTuli kulturis moyvarulTa sazogadoeba~, ro-

melsac Tavad giorgi Jordania Caudga saTaveSi da farTo samecniero-saganmanaTleblo 

muSaobac gaSala.

mis mier Catarebuli RonisZiebebi aseve naTlad metyvelebs g. Hordanias priorite-

tul dainteresebaze erovnuli xalxuri samarTlis sakiTxebisadmi, romlebsac araerTi 

Sroma da moxsneba mieZvna.

`sazogadoebis~ sxdomebze ganixilul qarTuli kulturuli memkvidreobis farTo 

speqtrisadmi miZRvnil sakiTxTa Sorisaa kerZod, mag., g. Jordanias mier wakiTxuli moxse-

neba _ `qorwineba samgereloSi~; `sisxlis aReba da gasamarTleba svaneTSi~, `xalxi da misi 

adaT-Cveulebani~. masze wardgenili da ganxiluli yofila aseve p. kizirias naSromi _ 

`zogierTi adaT-Cveulebani qiziy-kaxeTSi~, (momxsenebeli niko naTaZe); `sisxlis samarT-

lis kanonmdebloba saqarTveloSi mefe vaxtang VI kanonTa krebulis mixedviT~ da a.S.4

aRniSnuli `sazogadoebis~ interesebis mravalferovnebaze mianiSnebs misive wesde-

ba, romlis mixedviTac sazogadoebis miznebSi Sedioda qarTuli kulturis yovelmxriv 

Seswavla (`saxeldobr: ena, mwerloba, sazogadoebrivoba, samarTali, eTnografia~) da ru-

seTis sazogadoebisaTvis misi gacnoba. es ki, Tavis mxriv, scildeboda viwro samecniero 

fargelebs da qveynis umdidresi kulturuli warsulis warmoCeniT mniSvnelovani rolis 

Sesruleba da keTilismyofeli gavlenis moxdena SeeZlo ori kulturosani eris, ori 

saxelmwifos mravalmxriv urTierTobebze. 

TviT g. Jordania, rogorc sazogadoebis sulisCamdgemeli da misi aqtiuri wevri, 

sxva sferoebs Soris, gansakuTrebul yuradRebas swored samarTlebrivi kulturis sa-

kiTxebis kvlevas uTmobda. mas, rogorc profesional iurists, kargad esmoda am xasiaTis 

samuSaoTa sirTule da Tavisebureba da sagangebo yuradRebiTac ekideboda saqarTvelos 

istoriul kuTxeebSi mimobneuli samarTlebrivi Cvulebebis damadasturebeli eTnogra-

fiuli masalis moZiebasa da kvlevas.

1907 wlis 7 agvistos, saqarTveloSi morigi samecniero mivlinebiT myofi g. Jorda-

nia, daba suramSi kiTxulobs sajaro leqcias Temaze: `xalxuri adaT-Cveulebani da maTi 

mecnieruli fasi~. 

leqciis Sinaarsobrivi siRrme da mniSvneloba, aseve leqtoris codna da ganswavlu-

loba ganxilul salkiTxebSi, Rrma mecnieruli analizis unari, kargad ikiTxeba SemorCe-

nil, leqciis mauwyebel afiSaze, romelzec wamoweulia Semdegi rigis sakiTxebi: 

4  saqarTvelos ssr centraluri saistorio arqivi g. T. Jordanias piradi fondi, 1813, 1909 w; saqme #29, 

saqme #30, saqme #253, saqme #1908w. saqme #236, saqme #265, saqme #266, saqme #277 (anaweri 1).
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I. bunebrivi da yofiTi (pozitiuri) samarTali, ukanakneli formebi, adaT-Cveuleba, 

rogorc erT-erTi am formaTagani, adaTi iuridiul mwerlobaSi, maTze arsebuli Sexe-

dulebani, (`bunebrivi uflebis~ da `istoriuli skolebi~ adaTi, rogorc sazogadoebrivi 

(socialuri) movlena.

II. Tanamedrove xalxuri adaTi da misi mniSvneloba; a) rogorc istoriul-iuridiuli 

masalisa, b) Zveli drois werilobiTi uflerivi wyaroebis gasaadvileblad da g) praq-

tikulis mxriv, misni deda-Tvisebani da Semadgneli nawilebi (elementebi)

_ adaT-Cveulebis Segroveba-Sewavlis meTodebi~.

leqciis miTiTebuli Tematuri Sinaarsidanac naTlad ikveTeba Rirseuli mkvlevari-

sa da mamuliSvilis metad faqizi da mzrunveli damokidebuleba erovnuli faseulobebis 

maTi detalebisadmi, romelSic samarTlebriv kulturas ganuzomlad mniSvnelovani adg-

ili ekuTvnis. leqciis teqstsa Tu qveteqstSi kargad ikiTxeba isic, rom miuxedavad misi 

am mimarTulebiT warmoebuli kvleva-Ziebis ZiriTadi daniSnulebisa, rac rusuli sazo-

gadoebisaTvis mis gacnobasac gulisxmobda, amavdoulad, is sakmaod moxerxebulad cdi-

lobda mopovebuli monacemebi, rogorc winaparTagan datovebuli mdidari kulturuli 

memkvidreoba, kargad gaecno TviT qarTuli sazoadoebisaTvis da maTi siRrmiseuli Teo-

riul-mecnieruli analizis Sedegad piruTvnelad eCvenebina ZirZveli erovnuli tradic-

iebis mniSvneloba Tanamedrove samarTlisaTvis. amiT ki erTgvarad erovnuli Rirseba da 

Tavmoyvareobac gaeRvivebina, rac mniSvnelovanwilad minavlebuli Canda im dros ukve 

momZlavrebuli TviTmpyrobeluri mmarTvelobis pirobebSi. 

arqivSi misi xelnaweris saxiT dacul leqciis 51 gverdian teqstSi, romelic 

avtori metad saintereso, vrcel, fundamenturi mecnierul mimoxilvas gvTavazobs 

CvulebiT-samarTlebrivi institutebis, maTi genezisis Sesaxeb. 

am mxriv saintereoa mag., misi Sexeduleba adaTisa da kanonis, maTi urTierTdamok-

idebulebis Taobaze. aseve, zogierTi, meTodologiuri xasiaTis debuleba am sakiTxebi-

sami. samarTlis wyaroTa sistemaSi is or ZiriTad formas (pirvelwyaros) xedavs da Se-

sabamisad, ganasxvavebs `uflebis or formas~ _ 1) adaTs da 2) kanons. amasTan, maT Soris 

pirvelobas, sruliad safuZvlianad, adaTs aniWebs. amavdroulad, sagangebod usvams xazs 

adaTis, rogorc Zireuli pirvelwyaros mniSvnelobas pozitiuri samarTlis, kanonmde-

blobisadmi da kanonis Zalas, simtkices swored am damokidebulebis mixedviT gansaz-

Rvravs.

Znelia ar daeTanxmo mis mtkicebas imis Sesaxeb, rom `kanonmdebloba marto maSin 

aris mtkice (axlac ki – Zvelad aras vambob), roca adaTebze emyareba ... formalurad is 

damokidebulia adaTisagan, misi savaldebulo xasiaTis wyaro martod marto formaluri 

niSania: `kanonTa krebulSi~ arseboba, raki mas es alagi uWiravs, is marto amitom saval-

debuloa yvelasaTvis da misi am gvaris xasiaTis da mniSvnelobis uarisyofa aravis Seu-

Zlian, Tund is usamarTlobiT gamsWvaluli iyves.5 

xazgasmiTaa aRniSnuli isic, rom kanonebisa da oficialuri sasamarTlos garda, 

`arsebobs meore sasamarTlo da meore wesi – wesi dauwereli, istoriulad ufro Zve-

li kanonze, axlac did mniSvnelovani gansakuTrebiT, sofelSi, miss cxovrebaSi _ wesi, 

oficialur kanonTan xan paralelurad, xan winaaRmdeg moqmedi am wesis savaldebulo 

mniSvneloba saxelmwifos brZanebidan ar warmosdgeba, is dayrdnobilia xalxur nebaze da 

survilze. ibadeba xalxur organoebSi e.i. imisTanebSi, romlebic TviT xalxs Seuqmnia, 

5 saqarTvelos ssr centraluri saistorio arqivi g. T. Jordanias piradi fondi, 1813, 1909 w; saqme #29, 

saqme #30, saqme #253, saqme #1908w. saqme #236, saqme #265, saqme #266, saqme #277 (anaweri 1), gv. 18.



139LAW AND THE WORLD

saxelmwifos udasturod da winaaRmdegac da manamdisac, verc TviT saxelmwifo gaCnde-

boda. ai, swored am wess ewodeba adaTi...~6

sayuradReboa, rom mkvlevaris amgvari interpretacia Tavis droze fundamentur 

winaaRmdegobaSi modioda samarTlisa da saxelmwifos sabWour (marqistul-leninur) do-

qtrinasTan, romelic am periodisaTvis ideurad ukve sakmaod fexmokidebuli iyo da rom-

lis arsi samarTlis saxelmwifosadmi upirobo damokidebulebis aRiarebas gulisxmpobda. 

samarTals ki misgan damoukideblad arc ki moiazrebda. Sesabamisad, am fonze bunebrivia, 

arc xalxuri samarTlebrivi Cveulebis mniSvnelobac inorirebuli iyo. aseTi ganacxadiT 

ki imTaviTve gansazRvrula misi samarTlebrivi Sexedulebis ideuri sawyisi, rac misi 

cxovrebisa da moRvaweobis periodis gaTvaliswinebiT sakmaod sarisko nabijsac warmoad-

genda.

amavdroulad, amaSi kargad Cans Tavisi samSoblos patriotisa da mis kulturul 

Rirebulebebze orientirebuli mamuliSvilis principuli pozicia, uromlisodac Tav-

smoxveuli, erovnul Zirebs mowyvetili saxelmwifoebriv-samarTlebrivi institutebis 

qarTul sinamdvileSi gadmotanis winaaRmdeg efeqturi brZola SeuZlebeli iqneboda. 

misi es damokidebuleba mkveTrad moCans miTiTebul sakiTxebze mis yvela msjeloba-

Si. kerZod, misi SexedulebiT, xalxis mraval wes-CveulebaTa `... masidan Znelia gamovyoT 

iuridiuli Cveulebani, gina adaTebi. erTi da igive movlena xan adaTia, xan Cveuleba, 

imisda mixedviT, romel sferos ekuTvnis TviT gansazRvruli movlena~.7

amdenad, g. Jordania samarTlebrivi Cveulebebis (`adaTis~) Zirebs da geneziss 

sruliad safuZvlianad, swored xalxuri yofis, misi wes-Cveulebebis wiaRSi eZebs da amiT 

kidev ufro mkveTrad surs warmoaCinos misi samarTlebrivi pirvelwyaros mniSvneloba 

da simtkice. aqedan gamomdinare, mas gamoaqvs dskvna imis Sesaxeb, rom `... qarTuli adaTis 

Seswavlis mniSneloba miT ufro didia, rac didi mniSvneloba hqonda adaTs, rogorc uf-

lebriv wyaros...~8 amgvar midgomas ki arc sadReisod daukargavs mniSvneloba. 

jer kidev studentobis wlebSi (1908w.), swored uSualod mopovebuli qarTu-

li (kerZod, qarTlis) eTnografiuli masalis safuZvelze Seusrulebia g. Jordanias 

soliduri samecniero naSromi - `sisxlis samarTali qarTlis soflebSi~, romelSic 

mecnierulad gaanalizebulia uSualod, mis mier qarTlis soflebSi _ lamisyanaSi, 

kaspSi da sxvagan eTnografiuli gziT mopovebuli, swored xalxuri CveulebebiT mow-

esrigebili sasisxlo samarTalurTierTobaTa amsaxveli masalebi da gamoTqmulia ar-

aerTi saintereso mosazreba qarTuli CveulebiTi samarTlis kvlevis zogad-meTod-

ologiur sakiTxebze. 

g. Jordanias pirad fondSi daculia aseve studentobis droindeli 77 gverdiani 

Canaweri - Sefasebebi vaxtang meeqvsis samarTalze, romelSic saintereso mosazrebebia 

gamoTqmuli sakuTriv, sasisxlo-samarTlebriv, sakuTrebis, saqorwino, aseve saojaxo 

samarTlebriv sakiTxebze, sasjelTa saxeebze da a.S. yuradRebas iqcevs CanawerTa boloSi 

moTavsebuli kiTxvari, romelsac is savele-eTnografiuli muSaobisas iyenebda. kiTxvari 

moicavs kerZod, iseT sakiTxebs, rogoricaa: sasamarTlo wyobileba; sasamarTlo warmoe-

ba; sisxlis samarTali, samoqalaqo samarTali.

6 saqarTvelos ssr centraluri saistorio arqivi g. T. Jordanias piradi fondi, 1813, 1909 w; saqme #29, 

saqme #30, saqme #253, saqme #1908w. saqme #236, saqme #265, saqme #266, saqme #277 (anaweri 1), gv. 19.
7 saqarTvelos ssr centraluri saistorio arqivi g. T. Jordanias piradi fondi, 1813, 1909 w; saqme #29, 

saqme #30, saqme #253, saqme #1908w. saqme #236, saqme #265, saqme #266, saqme #277 (anaweri 1), gv. 27;
8 saqarTvelos ssr centraluri saistorio arqivi g. T. Jordanias piradi fondi, 1813, 1909 w; saqme #29, 

saqme #30, saqme #253, saqme #1908w. saqme #236, saqme #265, saqme #266, saqme #277 (anaweri 1), gv. 10.
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saqarTveloSi samecniero-kvleviTi mivlinebis periodis unda iyos misive uTariRo 

leqciac _ `zneoba da samarTali, adaTi da kanoni~, romelSic aseve metad mniSvnelovan 

Teoriul-samarTlebriv sakiTxebs eTmoba yuradReba.

mkvlevars sagangebo yuradReba miuqcevia saqorwino-saojaxo Cveulebebis, maTi 

samarTlebrivi aspeqtebisaTvis. maT Sorisaa, kerZod, dauTariRebeli eTnografiuli 

Canawerebi, romlebSic ganxilulia qarTlSi gavrcelebuli, iseTi CveulebiT-samarTle-

brivi saqorwino Cveulebebi da ritualebi, rogoriicaa: 1) Suamavloba (aRniSnulia, rom 

maSualis funqcias mxareebis naTesavi an `specialuri maWankali~ asrulebs); 2) gasinjva 

- mSoblebis TanxlebiT qal-vaJisaTvis erTmaneTis gacnoba, romlis Semdegac molapar-

akeba mimdinareobs qorwinebis pirobebze (mziTevze), rac zogjer wlobiT grZeldeba; 3) 

garigeba (xelis micema). rogorc masalidan Cans, am dros xdeba qorwinebaze SeTanxmeba 

amave dros iniSneba jvris wera da qorwili; 4) qorwili. masSi dawvrilebiT aris aRwerili 

qorwilis samzadisi da masTan dakavSirebuli ceremoniali. masSi samarTlebrivi xasiaTis 

wesebis garda, kargad Cans, qarTuli sufris, lxinis, damaxasiaTebeli tradiciebic, rac 

unebrivia interesmoklebuli ar iqneba qarTuli yofiTi kulturiT daiteresebul mkve-

lavrTaTvisac.

amave CanawerebSi daculia metad sayuradRebo cnoba svanuri samediatoro sasamarT-

lo procesisa da sasamarTlo mtkicebulebis (fici, Tanamoficroba) Taobaze.

amasTan, detalurada aRwerilia sof. kalis sazogadoebaSi gamarTuli samediatoro 

procesi erTi konkretuli mkvlelobis saqmeze, romlis Taobaze mis mierve informacia 

gamoqveynebul iqna im droindel periodul gamocemaSic (`feletoni~). 

masSi aRwerili mosisxleTa Serigebis rituali sayuradReboa mravalmxrivi Tval-

sazrisiT, maT Soris, _ mediatoris arCevis wesze da pirobebze, mediatorTa mier saqmis 

ganxilvis mosamzadebel sakiTxebze, dazaralebulisa da braldebuli mxaris rolze da 

iniciativis uflebaze samediatoro procesSi, aseve, qmedebis subieqtur mxareze (bralze), 

pasuxismgeblobis gansazRvrisas mis mniSvnelobaze, ficsa da Tanamoficrobaze, rogorc 

upirates mtkicebulebaTa saxeze, maT procesualur ritualze, gadawyvetilebis dadge-

na-gamocxadebaze, mis aRsrulebaze. sagangebodaa saubari qristianuli eklesiis rolze 

svanur samediatoro sasamarTloSi, rac Tavis mxriv, mniSvnelovania im mxrivac, rom ro-

gorc cnobilia, CveulebiTi samarTali sazogadoebis uZveles CveulebaTa sawyiszea aR-

mocenebuli da misi ZiriTadi principebi yvelaze axlos aRmoCnda religiur dogmebTan 

da moTxovnebTan, amitomac mniSvnelovanwilad harmoniulad Seerwya maT. amis kvals ki 

yovelTvis vamCnevT xalxuri samarTlis institutebis Seswavlisas, rac arc g. Jordanias 

maxvil Tvals gamorCenia.

ase, rom g. Jordanias mier Sekrebili qarTuli CveulebiTi samarTlis kvlevis am-

saxveli masala metad sayuradRebo da angariSgasawev miniSnebebs Seicavs qarTveli xalxis 

samarTlebrivi da qristianuli kulturis urTierTdamokidebulebazec, rac TavisTavad, 

xalxuri wiaRidan momdinare CveulebiTi samarTlis, rogorc saero samarTlis uZvelesi 

pirvelwyaros simtkicisa da mniSvnelobis maCvenebelia.

yovelive aRniSnuli gvaZles safuZvels gadauWarbeblad ganvacxadoT, rom Cveni 

saxelovani mkvlevaris _ g. Jordanias Rvawli ganuzomelia Cveni qveynis samarTlebrivi 

kulturis Seswavlis saqmeSi. mis mier esoden rudunebiT Sekrebili, mecnierulad da-

muSavebuli da arqivSi daunjebuli masala fasdaudebel samecniero sakvlev pirvelwyaros 

warmoadgens, rogorc zogadqarTuli aseve, sakuTriv, qarTuli samarTlebrivi kulturis 

genezisiT, samarTlis istoriuli Tu praqtikuli aspeqtebiT dainteresebuli sazogadoe-
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bisaTvis da rac aranakleb mniSvnelovania, aseve, SedarebiT samarTlebrivi kvleva-Ziebis 

TvalsazrisiTac, rasac sruliad safuZvlianad, saganebo yuradReba eTmoba bolo perio-

dis Tanamedroveobis samarTlebrivi sistemebis Seswavlisas. xalxuri (CeulebiTi, adaTo-

brivi) samarTali ki am sistemis ganuyofeli nawilia.9
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Ekaterine Ninua
Doctor of Law, Associate Professor

reziume

saqarTvelos samoqalaqo kodeqsis (SemdgomSi ssk) 933-e muxlis pirveli nawiliT 
akrZalulia saerTo qonebidan wilis mesame pirisaTvis gadacema sxva monawileTa Tanxmobis 
gareSe. amxanagobis xelSekruleba warmoadgens fiduciur xelSekrulebas, sadac TiToeuli 
monawilis pirovnebas aqvs gansakuTrebuli mniSvneloba. erT-erTi monawilis mier saerTo 
qonebidan danarCen monawileTa Tanxmobis gareSe kuTvnili wilis TviTneburad gankargva 
ki dakavSirebulia am monawilis SecvlasTan misi wilis myidveliT - gareSe piriT. e.i. monaw-

ile saerTo qonebidan sxva pirs gadascems ara marto kuTvnil wils, aramed amxanagobis 
xelSekrulebaSi monawileobis uflebasac. vfiqrob, erT-erTi monawilis mier wilis gasx-
visebis SemTxvevaSi, saWiro ar unda iyos sxva (yvela) monawilis Tanxmoba, vinaidan yvela is 
ufleba-movaleoba, rac xelSekrulebiT dakisrebuli hqonda wilis gamsxvisebel monawiles 
gadava axal monawileze. amdenad, mimaCnia, rom ssk-is 933-e muxlis pirvel nawilSi gasaT-

valiswinebelia sxva qveynebis gamocdileba (safrangeTi, ruseTi) amxanagobidan wilis Ta-

visuflad gankargvasTan dakavSirebiT, radgan amxanagobis xelSekrulebis monawileebi ar 
SeizRudon saerTo qonebidan kuTvnili wilis gankargvaSi. 

amxanagobis ZiriTadi Taviseburani, romelsac winamdebare statiaSi ganvixilavT, 

warmoadgens saerTo miznis misaRwevad erTobliv saqmianobaSi wilis Setanas. naSromSi 
warmoCenilia is ZiriTadi Taviseburebebi, rac ukavSirdeba amxanagobis qonebidan monawile-

Ta mier maTi kuTvnili wilis gankargvas da gamoTqmulia avtoriseuli mosazreba saqarTve-

los samoqalaqo kodeqsis 932-e muxlis mesame nawilTan mimarTebaSi, zustad ganisazRvros 
monawileTa saerTo sakuTreba.

RESUME

On the basis of the fi rst part of Paragraph 933 of the Georgian Civil Code, there is prohibited the dele-
gati on of the share from all common property without the other parti cipants consent. Fellowship Agreement 
is a FiducialAgreement, where the personality of each parti cipant. is of signifi cant importance. Willful manag-



143LAW AND THE WORLD

ing of belonging share from all common property by one of the parti cipant without the consent given by the 
other parti cipants is related with substi tuti ng of this parti cipant for the buyer of his (her) share – outstanding 
individual i.e. the parti cipant from all common property will delegate to the other individual not only the be-
longing share, but the right of parti cipati on in Fellowship Agreement. I think, that in case of alienati on of the 
share by one of the partner, consent of the other (all) parti cipants shouldn’t be required, as all the rights and 
obligati ons, which were assigned on alienati ng parti cipant of the share by the Agreement will be delegated 
to a new parti cipant. Thus, I consider, that in the fi rst part of paragraph 933 of the Georgian Civil Code, there 
should be contemplated the experience of the other country (France, Russia) in relati on with free managing 
of share from fellowship, in order the parti cipants of Agreement not to be limited in the matt er of managing 
the belonging share from all common property. 

The peculiariti es of Fellowship is that the fee is invested in joint acti vity for achieving all common goal. 
There is risen all common property of parti cipants as a result of fees and joint acti vity conducted in fellow-
ship. Each of the parti cipant of fellowship, relevant to made fee is owning the certain share of the property 
with the right of all common property. Accordingly, the author’s opinion expressed in the work in relati on 
with the third part of Paragraph. 932 of the Georgian Civil Code, to be exactly defi ned the all common prop-
erty of parti cipants in shares. 

amxanagoba warmoadgens ori an ramdenime piris gaerTianebas saerTo sameurneo an 
sxva miznis misaRwevad iuridiuli piris Seuqmnelad. 

iuridiuli mecniereba da praqtika gamoyofs amxanagobis (erToblivi saqmianobis) xe-
lSekrulebis Semdeg ZiriTad niSnebs:

a. amxanagoba warmoiSoba mxolod xelSekrulebis safuZvelze. amxanagobis (erToblivi 
saqmianobis) xelSekrulebis monawile unda iyos minimum ori piri mainc. sadamfuZneblo 
gaerTianebisagan gansxvavebiT (magaliTad, saaqcio sazogadoeba), saxelSekrulebo gaer-

TianebebSi, romelsac miekuTvneba amxanagoba, mniSvnelovan rols TamaSobs amxanagobis 
monawileTa Soris piradi damokidebuleba, ganpirobebuli urTierTndobiT, pativiscemi-

Ta da sxv. faqtorebiT. 

saxelSekrulebo avtonomiidan gamomdinare amxanagobis dafuZnebas safuZvlad udevs 
monawileTa nabayoflobiTi gaerTianeba. Tumca, samoqalaqo kodeqsis 930-e muxlSi mis Ses-
axeb araferia naTqvami da aRniSnulia, rom `ori an ramdenime piri kisrulobs erToblivad 
imoqmedos.~ aq mxedvelobaSia Senatanebis Setana da erToblivi moqmedeba saerTo miznis 
misaRwevad, rac niSnavs imas, rom aRniSnuli moqmedebebi xorcieldeba `nebayoflobiT~, 
monawileTa mier `keTili nebis~ erToblivad gamoxatviT. 

amdenad, amxanagobis dafuZneba ganpirobebulia monawileTa nebis gamovlenaze, sa-
dac mniSvnelovan rols TamaSobs ori momenti: xelSekrulebis monawileTa neba unda at-

arebdes saerTo xasiaTs, iyos SeTanxmebuli da mimarTuli saerTo miznis misaRwevad.

b. amxanagobis (erToblivi saqmianobis) xelSekruleba formaTavisufali gaerTiane-

baa, vinaidan xelSekruleba SeiZleba daidos rogorc werilobiT, ise zepirad (ssk-is 931-e 
muxlis pirveli nawili). `amxanagoba SeiZleba kongludenturi moqmedebiTac warmoiSvas, 
magaliTad, roca sxvadasxva profilaktikis mepatroneebi erTmaneTs ugzavnian klientebs 
an saTadarigo nawilebis mimwodeblebs ise, rom am urTierTobas isini arc arqmeven amxana-
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gobas.~ 1

g. monawileebi Senatanebis safuZvelze qmnian qonebas, rac maTi saerTo wilobrivi 
sakuTrebaa. 

d. monawileebi erToblivad kisruloben saerTo saqmidan warmoSobili zianisa da 
xarjebis ganawilebas .

e. monawileebi inawileben miRebul Sedegebs. 

rogorc ukve aRvniSne amxanagobis xelSekrulebis Taviseburebebs warmoadgens is, 
rom igi obieqturad iTvaliswinebs monawileTa Soris saerTo sakuTrebis warmoSobas. amx-
anagoba aris mxolod monawileTa saxelSekrulebo gaerTianeba, romelic ar qmnis samar-

Tlis damoukidebel subieqts - iuridiul pirs. Sesabamisad, monawileTa mier erTobliv 
saqmianobaSi Senatanebis saxiT Setanili qoneba, romlis safuZvelze iqmneba monawileTa 
saerTo qoneba, maT gadaecemaT erTmaneTis sasargeblod. 

saqarTvelos samoqalaqo kodeqsis 932-e muxlis mesame nawilis Tanaxmad, `Tu xe-
lSekruleba sxva rames ar iTvaliswinebs, Sesatanebi warmoadgens monawileTa saerTo sa-
kuTrebas. monawileTa saerTo sakuTrebas Seadgens isic, rac SeZenilia saerTo sakuTre-

baSi arsebuli uflebis safuZvelze, anda miRebulia anazRaurebis saxiT saerTo qonebis 
ganadgurebis, dazianebis an amoRebis gamo.~ rogorc wesi, amxanagobis SemTxvevaSi (misi 
miznidan gamomdinare) im Senatanebis Setana xdeba da unda xdebodes, rac aucilebelad ga-
mosayenebelia da saWiroa miznis, Sedegis, misaRwevad. amdenad, yvela Senatani TavisTavad 
amxanagobis saerTo sakuTrebaa, xolo TiToeuli maTgani (wevri) mesakuTrea Tavisi wilisa. 

SeiZleba Tu ara zemoT aRniSnul normaSi arsebuli daTqma: `Tu sxva rames~ ganimar-

tos, rogorc amxanagobis qonebaze monawileTa saerTo Tanaziari sakuTrebis arsebobis 
SesaZlebloba an kanonmdebels mxedvelobaSi xom ar aqvs romelime sxva SemTxveva? ra Tqma 
unda, monawileebs SeuZliaT, xelSekrulebiT daadginon, rom amxanagobaSi maT mier Set-

anili qoneba ki ar Seva maT saerTo sakuTrebaSi, aramed gadaecema yvela monawiles sarge-

blobis uflebiT. vfiqrob, saqarTvelos samoqalaqo kodeqsis 932-e muxlis mesame nawilSi 
mocemuli wesebi iZleva amis SesaZleblobas da mxedvelobaSia mxolod msgavsi SemTxveve-

bi. amxanagobis saerTo Tanaziari sakuTrebis arsebobis SesaZlebloba ki, erTi mxriv, ewi-
naaRmdegeba TviT aRniSnuli saxis xelSekrulebis samarTlebriv bunebas da, meore mxriv, 
- saqarTvelos samoqalaqo kodeqsis normebs.

saqarTvelos samoqalaqo kodeqsis 173-e muxlis pirveli nawiliT dadgenilia, rom 
saerTo (Tanaziari da wiladi) sakuTreba warmoiSoba kanonis ZaliT an garigebis safuZ-

velze. meuRleTa mier qorwinebis ganmavlobaSi SeZenili qoneba warmoadgens maT saer-

To qonebas (TanasakuTrebas), Tu maT Soris saqorwino xelSekrulebiT sxva ram ar aris 
dadgenili (ssk-is 1158-e muxlis pirveli nawili). sakuTreba wiladi iqneba, Tu Tanaziari, 
amas bevrad gansazRvravs ara marto misi subieqtebis neba, aramed TviT sakuTrebis obieq-

tis Taviseburebani. magaliTad, `Tu samewarmeo sazogadoebebSi wilze uflebasTan gvaqvs 
saqme, romlis gasxvisebac xelewifebaT partniorebs, samagierod erToblivi saqmianobis 
Sedegad SeZenili qoneba mis monawileTa TanasakuTrebas warmoadgens~. 2

aRniSnuli mosazreba, rogorc zemoT aris aRniSnuli, ar Seesabameba amxanagobis 
xelSekrulebis samarTlebriv bunebas. kanonSi saubaria ara TanasakuTrebaze, aramed 

1 am gziT amxanagobis Seqmnis SesaZlebloba aRiarebulia sxva qveynebis samarTalSi, magaliTad, germanul 
samarTalSi: Kübler Friedrish, Assmann Heinz-.Dieter; Gesellschaft srecht, 6. Auft . C. F. Müller, Heidelberg, 2005, $ 6 I S. 43; 
Grunewald Barbara, Gesellschaft srecht, 6. Auf. Mohr Siebeck, Tübingen, 2005, A I Rdz. 3; ix. l.Wanturia, samoqalaqo 
samarTlis zogadi nawili, gamomc., `samarTali~, Tb., 2011 w. gv., 280.

2 Советское гражданское право, ч. 2, Под общей ред., В.Ф.Маслова, А.А.Пушкина, изд., `Вища школа~, Киев, 1983 г., С. 
354.
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piriqiT, dadgenilia monawileTa saerTo sakuTrebis reJimi. ufro metic, amxanagobis xe-
lSekrulebis samarTlebrivi buneba ar iTvaliswinebs erTobliobas qonebiT, vinaidan Ta-

vidan saerTo qoneba iqmneba monawileTa Senatanebis safuZvelze, romlis Rirebuleba gan-
isazRvreba xelSekrulebiT an ivaraudeba, rom yvela monawilis wili Tanabaria. am wilebis 
proporciulad monawileebs Soris nawildeba sargebeli, Semosavali, wilis odenobiT gan-
isazRvreba pasuxismgebloba saerTo valdebulebebze da a.S. 

amxanagobaSi saerTo sakuTreba ZiriTadi safuZvelia dasaxuli miznis misaRwevad. 
Tu qorwineba gulisxmobs qonebis saerTo sakuTrebaSi SeZenas da saqorwino urTierTo-

bis saboloo mizani ar aris dakavSirebuli saerTo qonebis SeqmnasTan, amxanagoba iqmneba 
iq, sadac erTi adamianis Zalisxmeva da materialuri saxsrebi ar aris sakmarisi romelime 
miznis misaRwevad. sagulisxmoa, rom Tu adamianisTvis sulerTia fizikuri Zalebisa da 
qonebis gaerTianeba da Sesabamisad, ra wili ekuTvnis mas aRniSnul saqmianobaSi monaw-

ileobis gamo, maSin, arc Semosavlebis odenobas, rac saerTo saqmeSi monawileobis wilis 
mixedviT miiReba, eqneba gansakuTrebuli mniSneloba. magaliTad, mravalbiniani sacxovre-

beli saxlis mSeneblobisas qonebisa da TavianTi Zalebis gaerTianebis Sedegad, monawilee-

bi mSeneblobis obieqtze Rebuloben saerTo sakuTrebis uflebas, magram maT mTavar mi-
zans mainc warmoadgens Tavad obieqtisgan sargeblis miReba (sacxovrebeli binis) da ara 
is garemoeba, rom maTi mflobeloba da sargebloba SeiZleba ganxorcieldes monawileTa 
mier erToblivad da ara damoukideblad. aRniSnul SemTxvevaSi saerTo wiladi sakuTre-

ba warmoadgens monawileTa individualuri moTxovnilebebis dakmayofilebis aucilebel 
saSualebas sacxovrebeli biniT, TanasakuTreba ki imas gulisxmobs, rom garkveuli qone-

ba SeiZleba erToblivad ekuTvnodes ramdenime pirs. iuridiul literaturaSi aRniSnul 
sakiTxTan dakavSirebiT arsebobs msgavsi mosazrebebi. v.f.maslovi da a.a.puSkini Tvlian, 
rom xelSekrulebis monawileTa fuladi da sxva qonebrivi Senatanebi, agreTve, qoneba, 
romelic SeZenilia saerTo saqmianobis Sedegad, aris maTi saerTo sakuTreba. aRniSnuli 
avtorebi aqve akeTeben daskvnas, rom: `TiToeuli maTgani warmoebuli Senatanebis Sesabam-
isad, saerTo sakuTrebis uflebiT flobs qonebis garkveul wils~,3 e.i. eTanxmebian amx-
anagobis saerTo wiladi sakuTrebis warmoSobas xelSekrulebis monawileTa Senatanebis 
safuZvelze, rac maT mier dasaxuli miznebis miRwevis safuZvelia. amdenad, umjobesi iqne-
boda, saqarTvelos samoqalaqo kodeqsis 932-e muxlis mesame nawilSi monawileTa saerTo 
sakuTreba zustad gansazRvruliyo wiladad. 

 amxanagobis saerTo sakuTrebis arsebobasTan mWidrod aris dakavSirebuli monaw-

ileTa uflebebisa da movaleobebis moculobis gansazRvra am qonebis mflobelobis, 
sargeblobisa da gankargvasTan dakavSirebiT, rac kvlevis sagania.

 saqarTvelos samoqalaqo kodeqsis 933-e muxlis pirveli nawilis Tanaxmad, `wili 
qonebis an uflebis saxiT ar SeiZleba gadaeces mesame pirs xelSekrulebis sxva monawile-

Ta Tanxmobis gareSe. uari Tanxmobaze daiSveba mxolod pativsadebi mizezis arsebobisas~. 
analogiuri akrZalvaa gaTvaliswinebuli, agreTve, 1964 wlis samoqalaqo samarTlis ko-

deqsis 449-e muxliT. aRniSnuli, garkveulwilad, germanuli kanonmdeblobiT gaTvalis-

winebuli debulebis mgavsia, romlis Tanaxmad, mesame pirebisTvis wilis gadacema dauSve-

belia, Tu xelSekruleba sxva rames ar iTvaliswinebs. kerZod, germaniis samoqalaqo 
kodeqsis 719-e muxlis pirvel nawilSi aRniSnulia, rom monawiles ar SeuZlia gankargos 
Tavisi wili, romelic saerTo qonebis Semadgeneli nawilia (saerTo qonebis gankargvis ig-
ive wess iTvaliswinebs 1419-e muxli; sxvagvarad wydeba sakiTxi memkvidreobiTi sakuTre-

bis SemTxvevaSi, romelsac ramdenime memkvidre erToblivad gankargavs 2033-e muxlis 
pirveli nawili). aqve aRniSnulia, rom saerTo sakuTrebis mflobels ar SeuZlia saerTo 
sakuTrebaSi Semavali calkeuli nivTebis gankargva. calkeuli nivTebis wilobrivi gan-
3 Wolfgang Fikentscher, Schuldrecht, Walter de Gruyter, Berlin, New York, 1992, S. 610- 611.
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kargva aris saerTo sakuTrebis, rogorc erToblivi qonebis principis darRveva da axali 
sanivTo samarTlis Camoyalibebis safuZveli, radgan monawileebs ar aqvT ufleba gankar-

gon saerTo qonebaSi arsebuli calkeuli nivTebi (Munch Komm/P. Ulmer 719).4 es daarRvevda 
sanivTo samarTlis `numerus Clausas~ princips, romelic gansazRvravs kanoniT amomwuravad 
CamoTvlil sanivTo uflebaTa wres, kerZod, arsebobs imdeni sanivTo ufleba, ramdenic 
kanoniTaa aRiarebuli. `partniorTa jaWvis~ Sesaxeb es standartuli wesi savaldebulo 
iyo tradiciuli germanuli samarTliT regulirebadi saerTo sakuTrebisaTvis (Gesamt-
hand). romauli samarTlis mixedviT, romelic germaniis samoqalaqo samarTlis sxva naw-
ilebis ZiriTadi wyaroa, wilis individualuri gadacemis akrZalvisaTvis aucilebeli iyo 
monawileTa mier gamoxatuli Tanxmoba xelSekrulebaSi. 

 safrangeTis samoqalaqo kodeqsis 1861-e muxlis mixedviT, amxanagobis nebismier 
wevrs ufleba aqvs sxva monawileTa Tanxmobis gareSe, damoukideblad gaasxvisos amxana-
gobidan misi kuTvnili wili mesame pirze. e.i. aRniSnuli qveynis kanonmdebloba saqarT-

velosagan gansxvavebiT gansazRvravs monawilis kuTvnili wilis gankargvis (gasxvisebis) 
uflebas mesame pirze. 

 ruseTis samoqalaqo kodeqsi, agreTve iTvaliswinebs amxanagobis saerTo qonebidan 
monawilis mier misi kuTvnili wilis Tavisuflad gankargvis SesaZleblobas. TiToeul 
monawiles ufleba aqvs gankargos TanasakuTrebaSi arsebuli Tavisi wili samoqalaqo 
kodeqsis zogadi wesebis Sesabamisad. zogierTi avtori aRniSnavs, rom amxanagobis xe-
lSekrulebis monawilis ufleba - saerTo qonebaSi gankargos Tavisi wili danarCen monaw-

ileTa Tanxmobis gareSe, warmoadgens ruseTis samoqalaqo samarTlis demokratiul nove-

las,5 vinaidan cnobili iyo am uflebis akrZalva danarCen monawileTa Tanxmobis gareSe. 
magram, ramdenad warmatebulia aseTi siaxle? amxanagobis xelSekruleba miekuTvneba fi-

duciur xelSekrulebaTa ricvs, sadac TiToeuli monawilis pirovnebas aqvs gansakuTre-

bulad didi mniSvneloba danarCen monawileTaTvis. amxanagoba iqmneba ara imisaTvis, rom 
monawileebma gaaerTianon TavianTi qoneba da gaxdnen am qonebis TanamesakuTreebi, aramed 
igi (amxanagoba) iqmneba garkveuli miznis erToblivad miRwevisaTvis. erT-erTi monawilis 
mier saerTo qonebidan Tavisi wilis danarCen monawileTa Tanxmobis gareSe TviTneburad 
gankargva ki dakavSirebulia am monawilis SecvlasTan misi wilis myidveliT - gareSe piriT. 
faqtobrivad, monawile asxvisebs, anu gadascems sxva pirs ara marto saerTo qonebidan Ta-

visi wilis miRebis uflebas, aramed amxanagobis xelSekrulebaSi monawileobis uflebasac, 
rac iwvevs xelSekrulebis moqmedebis Sewyvetas da saerTo qonebis gayofas im SemTxvevaSi, 
Tu danarCeni monawileebi ar eTanxmebian erT-erTi monawilis aseT Secvlas an wilis SemZe-
ni ar moisurvebs miiRos monawileoba erTobliv saqmianobaSi da moiTxovs wilis gamoyo-

fas. vfiqrob, erT-erTi monawilis mier wilis gasxvisebis SemTxvevaSi, saWiro ar unda iyos 
sxva (yvela) monawilis Tanxmoba, vinaidan axal monawileze gadava yvela is ufleba-mova-

leoba, rac xelSekrulebiT dakisrebuli hqonda wilis gamsxvisebels. 

saerTo wiladi sakuTrebis TiToeul mewiles (amxanagobis wevrs) ufleba aqvs miiRos 
saerTo sakuTrebidan misi kuTvnili wili. es wili yovelTvis abxtraqtulia da, amitom 
SeiZleba gamoixatos sxvadsxva formaSi: wiladebSi, procentebSi, metrebSi.6 rogorc wesi, 
amxanagobis xelSekrulebebSi, romlebic miznad isaxaven raime Senobis, dawesebulebis 
aSenebas, mSeneblobaSi monawileTa wili da Semdgom damTavrebuli obieqtis gayofa gan-
isazRvreba kvadratul metrebSi saerTo farTis Sesabamisad. sasamarTlo praqtikaSi iyo 
SemTxveva, rodesac erT-erTi amxanagobis wevri iTxovda amxanagobidan sacxovrebeli bi-
nis gamoyofas. Tbilisis saapelacio sasamarTlos samoqalaqo saqmeTa palatam miiCnia, 
4 Зевцов Б, Особенности возмездных договоров, Право и экономика, 2000 г., #10. С.4.
5 Романец Ю.В, Договор простого товарищества и подобные ему договоры (вопросы теории и судебной практики), 

Вестник ВАСРФ , 1999 г., #12, С. 104.
6 ix.: Tbilisis saapelacio sasamarTlos ganCineba. saqme # 2b/828-07/27, maisi, 2008 w.
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rom saqalaqo sasamarTlos samoqalaqo saqmeTa kolegiam sworad miuTiTa im garemoebaze, 
rom udavod dadgenilia apelantis mier amxanagobisTvis binis asaSeneblad 10 000 laris 
gadaxdis faqti. sxva mtkicebuleba, rom man Senatani ganaxorciela srulad an gawia amx-
anagobisaTvis garkveuli saqmianoba, saqmis masalebidan ar dasturdeba. aRniSnulidan ga-
momdinare, misi sarCeli ar dakmayofilda da amxanagobis sakuTrebaSi arsebuli qonebidan 
mieca ufleba misi wilis kompensaciis moTxovnisa,7 rac ucvleli darCa sakasacio palatis 
ganCinebiTac.8 sasamarTlos mier gamotanili ganCineba sruliad samarTliania, vinaidan 
amxanagobis xelSekrulebis monawileTa saerTo sakuTrebis gayofisas maTi wilis odenoba 
ganisazRvreba erTobliv saqmianobaSi Senatanebis proporciulad. 

 saqarTvelos samoqalaqo kodeqsis 349-e muxliT gansazRvrulia mesame pirTa sa-
sargeblod dadebuli xelSekrulebis cneba, romlis Tanaxmad, Sesruleba SeiZleba moiTx-

ovos rogorc kreditorma, aseve mesame pirma, Tu kanoniT an xelSekrulebiT sxva ram ar 
aris gaTvaliswinebuli, anda TviT valdebulebis arsidan sxva ram ar gamomdinareobs, e.i. 
amxanagobis miznidan gamomdinare, sargeblidan wilis moTxovnis ufleba aqvs im pirs, vis 
sasargeblodac daido xelSekruleba. magaliTad, Tu amxanagobis xelSekrulebis sagania 
qvelmoqmedeba, rac iTvaliswinebs sxva pirTa dakmayofilebas sacxovrebeli biniT, maSin 
monawileTa Senatanebis safuZvelze aSenebuli sacxovrebeli saxlidan im pirebs, vis sa-
sargeblodac aSenda igi, sacxovrebeli farTi gadaecemaT amxanagobis monawileTa Sena-
tanebis (wilis) Sesabamisad an maTive SeTanxmebiT.

 amxanagobis qonebidan erT-erTi monawilis mier wilis gankargvis SemTxvevaSi xe-
lSekrulebis danarCen monawileebs aqvT mesame pirisaTvis gadasacemi wilis upiratesi Ses-
yidvis ufleba (ssk-is 933-e muxlis meore nawili). yovelive es gamomdinareobs erToblivi 
saqmianobis Sedegad Seqmnili amxanagobis saerTo sakuTrebis gankargvis wesidan, romlis 
Tanaxmad, amxanagobis xelSekrulebis monawileebs ara aqvT ufleba gankargon TavianTi 
wili saerTo sakuTrebaSi sxva monawileTa Tanxmobis gareSe, rac rogorc zemoT aRvniSne, 
ganpirobebulia amxanagobis xelSekrulebis samarTlebrivi bunebiT - fiduciuri xasiaT-

iT. xelSekrulebis monawiles ufleba aqvs gayidos Tavisi wili saerTo qonebidan. igi val-

debulia aRniSnulis Sesaxeb daiyovnebliv acnobos xelSekrulebis danarCen monawileebs, 
radgan maT aqvT wilis upiratesi Sesyidvis ufleba. upiratesi Sesyidvis uflebis mqone 
monawileebis mier wilis Sesyidva moxdeba imave pirobebiT, rogori pirobebiTac moxde-

boda misi gayidva mesame pirebze. amdenad, maT ufleba ara aqvT moiTxovon Sesyidvis raime 
SeRavaTiani pirobebi. amave dros, wilis gayidvis pirobebi unda iyos realuri, e.i. mkveT-

rad ar unda aRematebodes wilis namdvil Rirebulebas.

 upiratesi Sesyidvis uflebiT Tanabrad sargeblobs xelSekrulebis yvela sxva monaw-

ile. upiratesi Sesyidvis uflebiT SeiZleba isargeblos mxolod im pirma, visac is ekuT-

vnis erToblivi saqmianobidan, radgan kanoniT akrZalulia upiratesi Sesyidvis uflebis 
gadacema rogorc memkvidreobiT, ise sxva pirebze Tu sxva ram ar aris gaTvaliswinebuli 
(ssk-is 516-e muxlis meore nawili). upiratesi Sesyidvis survili SeiZleba gamoTqvas yve-
la monawilem erTad an ramdenimem. aseT SemTxvevaSi gasaTvaliswinebelia xelSekrulebis 
saerTo mizani da wilis saxe, Tu ra saxiT unda miiRos monawilem (TanamesakuTrem) Tavisi 
wili - fuladi odenobiT, naturiT, Tu raime uflebis saxiT. Tu SesaZlebelia wilis gay-
ofa, danawevreba, maSin upiratesi Sesyidvis uflebis mqone yvela msurveli gasasxviseb-
el wils Seisyidis xelSekrulebaSi Tavisive wilis Sesabamisad, anu Tanabrad an propor-

ciulad. Tu es SesaZlebelia, maSin SerCeva, Tu amxanagobis monawileTagan vin Seisyidos 
wili, moxdeba wilis gamsxviseblis interesebis mixedviT. im SemTxvevaSi, Tu amxanagobis 
monawileebi uars ityvian wilis Sesyidvaze, maSin misi gasxviseba moxdeba mesame pirze. amx-
7 ix.: susg samoqalaqo, samewarmeo da gakotrebis saqmeTa palatis gadawyvetileba # as-666-887-08, 31 ian-

vari, 2009 w.
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anagobis monawileebs ara aqvT ufleba uari ganacxadon wilis mesame pirisaTvis gadace-

maze, garda pativsadebi mizezebisa. 

rogorc zemoT aRvniSne, wilis gasxviseba niSnavs amxanagobaSi axali wevris miRebas, 
amitom monawileTa pativsadebi mizezi wilis gasxvisebis akrZalvas ki ar ukavSirdeba, ar-

amed konkretul mesame pirs, romelic wilis gasxvisebis Sedegad unda gaxdes amxanagobis 
monawile. magaliTad, im SemTxvevaSi Tu mesame piri, romelsac survili aqvs amxanagobidan 
SeiZinos wili, ver akmayofilebs am xelSekrulebis samarTlebrivi bunebidan (ndoba, pativ-

iscema, profesiuli damokidebuleba da sxv.) gamomdinare moTxovnebs, maSin monawileTa 
mxridan es garemoebebi CaiTvleba pativsadeb mizezad aukrZalon mesame pirs wilis SeZena.

 saerTo qonebidan monawilis wilis sasyidliani gasxvisebis uflebisagan saWiroa 
ganvasxvaoT SemTxvevebi, rodesac mesame pirisaTvis xdeba am uflebis moTxovnis daTmo-

ba, rac ar iwvevs amxanagobis xelSekrulebis monawilis uflebebisa da movaleobebis gad-

asvlas mesame pirze, anu aq SeiZleba adgili hqondes cesiis klasikur variants, rodesac 
kreditori saerTo qonebidan Tavisi wilis moTxovnis uflebas gadascems sxva pirs, Cveu-

lebrivad rCeba erToblivi saqmianobis monawiled da mesame pirisagan moiTxovs, kompen-

saciis saxiT gadauxados mas im wilis Rirebuleba, romelsac uTmobs. praqtikaSi aseTi 
garigebebis saSualebiT xSirad iyideba binebi jer kidev daumTavrebel sacxovrebel sax-
lebSi. aRniSnul SemTxvevaSi ideba ara uZravi qonebis nasyidobis xelSekruleba, aramed 
wilis uflebis daTmobaze im uZrav qonebaze, romelic iqmneba. aRniSnulis safuZvelze, my-
idvels SeuZlia moiTxovos aSenebul sacxovrebel saxlze sakuTrebis uflebis registra-

cia. amasTan, moTxovnis uflebis daTmoba SeuZlebelia yvela monawilis Tanxmobis gareSe, 
vinaidan movalis Tanxmobis gareSe ar SeiZleba moTxovnis daTmoba iseTi valdebulebis 
Sesrulebaze, sadac kreditoris pirovnebas arsebiTi mniSvneloba aqvs movalisaTis. amde-

nad, amxanagobis xelSekrulebaSi monawilis pirovnebas arsebiTi mniSneloba aqvs, amitom, 
moTxovnis daTmoba SesaZlebelia mxolod im SemTxvevaSi, Tu igi gaTvaliswinebulia xe-
lSekrulebiT an monawileTa Semdgomi SeTanxmebiT.

 wilis gadacemasTan dakavSirebiT, aseve sainteresoa imis ganxilva, SesaZlebelia Tu 
ara misi gadacema memkvidreebze da amisaTvis ra safuZvlebia saWiro. vfiqrob, amxanagobis 
xelSekrulebis samarTlebrivi bunebidan gamomdinare, monawilis sicocxleSi misi wilis 
gadacema moxdeba zemoT ganxiluli analogiiT. gardacvalebis Semdeg memkvidre miiRebs 
mamkvidreblis wilis kompensacias, amxanagobis saerTo qonebidan (gardacvlili monawi-

lis mier saerTo saqmeSi Senatanebis proporciulad) da ara amxanagobaSi monawileobis 
uflebas.

amgvarad, mimaCnia, rom saqarTvelos samoqalaqo kodeqsis 933-e muxlis pirvel naw-

ilSi gasaTvaliswinebelia sxva qveynebis gamocdileba amxanagobidan wilis Tavisuflad 

gankargvasTan dakavSirebiT, raTa amxanagobis xelSekrulebis monawileebi ar SeizRudon 

saerTo qonebidan kuTvnili wilis gankargvaSi.
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reziume

winamdebare statiis mizani iyo moexdina im problemuri sakiTxebis identificireba, 

romelTa Sesaxebac saqarTveloSi moqmedi kanonmdebloba dums. sakiTxTa wre aqtualuria 

msoflio masStabiT da dRevandel dRes warmoadgens Tanamedrove samarTlebriv-bioeTi-

kuri kvlevebis sakiTxs. 

warmodgenili naSromi miznad isaxavda TiToeuli aseTi sakiTxis zust identifi-

cirebas, imisaTvis, rom gagrZeldes statiaSi dasmul problemur sakiTxebze Semdgomi 

kvleva-Zieba da moZiebul iqnas maTi samarTlebrivi gadawyvetis gzebi, romlebic asaxvas 

hpoveben moqmed kanonmdeblobaSi da daarRveven kanonmdeblis dumils da am sakiTxTa 

mniSvnelobis ganzrax Tu uneblie ugulvebelyofas. 

samarTlis ZiriTadi daniSnulebaa adamianis, rogorc uzenaesi sikeTis, misi si-

cocxlis, sxva samarTlebrivi uflebebis dacva da am uflebaTa realizaciis xelSewyoba. 

samarTalurTierTobaTa ZiriTadi subieqti aris adamiani, romlis gareSec ar iarsebebda 

arc samarTali. samarTalsubieqtoba aris is saZirkveli, romelsac efuZneba uflebis ar-

seboba, misi dacva an/da realizacia. 

SeuZlebelia am sakiTxTan mimarTebiT Ria kiTxvebze pasuxis gacemis gareSe mwyobri 

doqtrinaluri koncepciis Camoyalibeba da misi Semdgomi realizeba. 

warmodgenili statia axdens am etapisaTvis, ara mxolod saqarTveloSi, aramed ganvi-

Tarebul msoflioSi im umniSvnelovanesi sakiTxebis identificirebas, romelzec aucile-

belia gacemul iqnas validuri, argumentirebuli da drosTan SesabamisobaSi arsebuli 

pasuxebi Semdeg kiTxvebze: 

vin/ra aris samarTlis subieqti da ra momentidan (adamianis dabadebis momentis 

gansazRvis problema)? rogoria Canasaxis samarTlebrivi statusi? ra momentidan iTv-
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leba ganayofierebuli kvercxujredi Canasaxad? ra problemebTan aris dakavSirebuli 

donorTa reestris ararseboba? SesaZlebelia Tu ara ganayofierebul kvercxujredTa 

ganadgureba kvercxujredisa Tu spermis gamcemis Tanxmobis gareSe? SesaZlebelia Tu 

ara ganayofierebuli kvercxujredis transferi kvercxujredis an/da spermis gamcemis 

Tanxmobis gareSe? rogoria siamis tyupebis samarTlebrivi statusi? rogoria orsqesiani 

adamianis samarTlebrivi statusi? ra aris sqesi samarTlebrivi TvalsazrisiT? 

es aris im sakiTxTa arasruli CamonaTvali, romelTa nawilis identificirebasac 

exeba warmodgenili statia im imediT, rom saqarTvelos sinamdvileSic daiwyeba am mniS-

vnelovan sakiTxebze samecniero, siRrmiseuli da Sinaarsobrivi kvleva. 

SUMMARY

This arti cle aims at identi fying problemati c issues, which the current legislati on of Georgia is silent 
about. These are the issues that are acti vely discussed throughout the world and today it represents the sub-
ject of modern legal-bioethical studies.

The goal of this paper is to exactly identi fy each of these issues so that to conti nue further research on 
the problemati c issues raised in the arti cle, and to fi nd the ways of resolving them from the legal standpoint, 
which will be refl ected in the eff ecti ve legislati on, and break the silence in the legislati on and address inten-
ti onal or unintenti onal ignorance regarding the signifi cance of these issues.

Main purpose of the law is to protect the rights of a human being, as a supreme good, its life and other 
legal rights, and to support realizati on of these rights. A human being is the main subject of legal relati ons, 
and the law would not exist without it. Legal personality is а foundati on that represents the grounds for exis-
tence, protecti on and/or realizati on of the rights.

It is impossible to develop a solid doctrinal concepti on and then to realize it without answering the 
questi ons that are open in regard to this issue.

This arti cle identi fi es the issues that are currently of paramount signifi cance not only in Georgia, but 
also in the developed world, which necessitate providing valid, reasoned and ti mely answers to the following 
questi ons:

Who/what is the subject of law, and from which moment (the problem of determining the moment 
of birth of a human being)? What is the legal status of an embryo? From when is the ferti lized egg consid-
ered to be an embryo? What problems does the absence of Donors Registry create? Is it possible to destroy 
the ferti lized eggs without the consent of persons donati ng the egg and the sperm? Is it possible to transfer 
the ferti lized egg without the consent of the egg and/or sperm donor? What is the legal status of conjoined 
twins? What is the legal status of a bigender person? What is gender from the legal standpoint?  

This is an incomplete list of those issues, part of which will be identi fi ed in this arti cle, hoping that the 
scienti fi c, in-depth and comprehensive research of these important issues will start in Georgia too. 
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saqarTvelos samoqalaqo kodeqsis meTerTmete muxli gansazRvravs, rom fizikuri 

piris uflebaunarianoba warmoadgens unars, hqondes samoqalaqo uflebebi da movaleo-

bebi, igi warmoiSoba fizikuri piris dabadebis momentidan da wydeba misi gardacvalebiT. 

gardacvalebis momentad iTvleba Tavis tvinis funqcionirebis Sewyveta. aqve aRniSnulia, 

rom fizikur pirs ar SeiZleba waerTvas uflebaunarianoba. 

uflebaunarianobis cnebis ganxilvisas, mniSvnelovania is garemoeba, rom sxvadasx-

va qveynis samoqalaqo samarTali gansxvavebulad gansazRvravs adamianis dabadebis mo-

ments. anu ibadeba kiTxva, Tu uflebaunarianoba warmoiSoba dabadebis momentidan - ra 

CaiTvleba TviT dabadebis momentad? saqarTvelos samoqalaqo samarTlebrivi kanonmde-

bloba am kiTxvaze, samwuxarod, calsaxa pasuxs ar scems. arc doqtrinaSi aris erTmniS-

vnelovani damokidebuleba aRniSnul sakiTxTan mimarTebaSi. saqarTvelos da sazRvarga-

reTis qveynebis samoqalaqo samarTlebrivi doqtrinebi erTsulovanni arian imaSi, rom 

uflebaunarianoba iwyeba axali sicocxlis dabadebiT. germanuli samoqalaqo samarTlis 

mixedviT, ,,adamianis uflebaunarianoba iwyeba dabadebis srulad damTavrebiT’’, xolo 

dabadebis srulad damTavrebaSi igulisxmeba, rodesac nayofi bunebrivi Tu xelovnuri 

gziT gamoeyofa dedis saSos, miuxedavad imisa, Wiplari moWrili iqneba Tu ara. Sveicari-

is civiluri kodeqsiT uflebaunarianoba iwyeba ,,mSobiarobis damTavrebiT warmoSobil 

sicocxlesTan erTad’’. franguli samarTlis mixedviT, uflebaunarianoba damokidebulia 

bavSvis sicocxlisunarianobaze. cocxlad dabadebulad CaiTvleba nayofi, Tuki mSobi-

arobis Semdeg bavSvi isunTqavs. sicocxlisunarianobis abstraqtuli da sadavo cnebis 

magivrad espaneTis samoqalaqo kodeqsi uflebaunarianobis warmoSobas ukavSirebs ax-

lad dabadebuli bavSvis sicocxlis xangrZlivobas. kerZod, espanuri samarTlis mixedviT 

axlad dabadebuli mSobiarobidan 24 saaTi unda cocxlobdes, imisaTvis, rom hqondes 

uflebaunarianoba. 

rogorc aRiniSna, qarTuli samoqalaqo kodeqsi dabadebis faqts ar ukavSirebs arc 

axalSobilis sicocxlisunarianobas da arc imas, Tu ramden xans icocxla man dabadebis 

Semdeg. uflebaunarianoba warmoiSoba im momentidan, rodesac nayofi gamoeyofa ded-

is saSos da akmayofilebs yvela im niSans, rasac Tanamedrove medicina cocxali bavS-

vis dabadebas ukavSirebs. miuxedavad zemoTqmulisa, vfiqrob, rom aucilebelia axal-

Sobilis dabadebis, rogorc terminologiuri, ise Sinaarsobrivi mxaris sakanonmdeblo 

doneze teqstualurad SemoReba da definiciuri dakavSireba garkveul faqtebTan Tu 

garemoebebTan. winaaRmdeg SemTxvevaSi, mainc SeiZleba warmoiSvas mravali sadavo sakiTxi 

uflebaunarianobasTan mimarTebaSi, vinaidan SesaZlebelia sadavo gaxdes is, rom bavSvi 

dabadebuli iyo Tu ara romelime konkretul momentSi da ra unda CaiTvalos am SemTx-

vevaSi dabadebad. amas gadamwyveti mniSvneloba aqvs memkvidreobiT samarTlebrivi urT-

ierTobebis realizaciis sibrtyeSi. 

uflebaunarianobaze saubrisas mniSvnelovania is, rom marTalia, samoqalaqo ufle-

baunarianoba warmoiSoba dabadebisTanave, samoqalaqo samarTali icavs jer kidev daubade-

beli bavSvis interesebsac. ufro zustad, Casaxuli nayofis interesebs. 

Casaxuli bavSvis samarTlebrivi dacvis formebi sruliad sxvadasxvaa imis mixedviT, 

Tu samarTlis romeli dargi exeba am problematikas. saqarTvelos samoqalaqo samarTlis 

kodeqsis mixedviT, memkvidred yofnis ufleba warmoiSoba CasaxvisTanave. es imas niSnavs, 

rom Canasaxs ukve aqvs memkvidred yofnis ufleba. sxvagvarad aris saqme am uflebis re-

alizaciasTan, vinaidan es ukanaskneli ukve dakavSirebulia dabadebasTan. 

Tanamedrove medicinis miRwevebma xelovnuri ganayofierebis sferoSi bevri iseTi 
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problema warmoSva, romlebic samarTlisTvis sruliad ucxo da moulodneli iyo. dRe-

vandeli medicinisaTvis, praqtikulad, Cveulebriv movlenad iqca ganayofiereba qalisa 

da mamakacis sqesobrivi kavSiris gareSe, xelovnuri embrionis Casaxva da maTi seriuli 

gamoyeneba. 

dRevandel dRes arc ise iSviaTia xelovnuri ganayofierebis gamoyeneba im pirebis 

mier, romlebsac sxvadasxva fiziologiuri mizezebidan gamomdinare ar SeuZliaT bune-

brivad iyolion saerTo Svili. 

xelovnuri ganayofierebis Sedegad bavSvis dabadeba aris SesaZlebeli sami gziT: 

• pirveli, rodesac qalis kvercxujredis ganayofierebas axdenen donori mamakacis 

(am SemTxvevaSi, mis meuRles ar aqvs donoris statusi) spermiT (inseminacia);

• meore, rodesac qalis kvercxujredis ganayofiereba xdeba donori mamakacis sper-

miT (eqstrakorporaluri-in vitro);

• mesame, rodesac ganayofiereba eqstrakorporaluli gziT, magram am ganayofiere-

bis Sedegad miRebuli embrioni gamozrdis mizniT Tavsdeba sxva qalis (surogati dedis) 

saSvilosnoSi.

gansaxilvel SemTxvevebSi mniSvnelovania, rom pirvel or SemTxvevaSi (inseminaciisa da 

eqstrakorporaluri ganayofierebis dros), Tavis mxriv, dasaSvebia oTxi SemTxveva:

• rodesac ganayofierebisaTvis gamoyenebuli sperma aris registrirebul qorwine-

baSi myofi meuRle mamakacis sperma (homologiuri inseminacia); 

• rodesac ganayofierebisaTvis gamoyenebuli sperma aris registrirebul qorwine-

baSi armyofi  mamakacis (romlis vinaobac qalisaTvis cnobilia) sperma (heteronomiuri 

inseminacia);

• rodesac ganayofierebisaTvis gamoyenebuli sperma aris im donoris visi vinaobac 

dedisaTvis cnobili ar aris (donoris vinaobis Sesaxeb saidumloebis dacva ekisrebaT 

samedicino dawesebulebis Sesabamis TanamSromlebs kanoniT dadgenili wesis mixedviT);

• rodesac ganayofierebisaTvis gamoyenebuli sperma aris im donoris visi vinaobac 

dedisaTvis cnobili ar iyo, magram raime mizeziT dairRva saeqimo saidumlo da donoris 

pirovneba gacxadda. 

zemoCamoTvlili SemTxvevebis analizisas mniSnelovania is, rom Tu ganayofiereba xde-

ba qmris spermiT es ar warmoSobs samarTlebriv problemebs, radgan bavSvi genetikurad sa-

kuTari mSoblebisagan (registrirebul qorwinebaSi myofi pirebisagan) Caisaxa. im SemTxveva-

Si, rodesac pirma (registrirebul qorwinebaSi myofma meuRle mamakacma) Tanxmoba ganacxada 

sxva donori mamakacis spermis gamoyenebaze, xolo am ukanasknelma, Tavis mxriv, dado xe-

lSekruleba samedicino dawesebulebasTan (romelSic aRiniSna, rom mas ar aqvs ufleba xe-

lovnuri ganayofierebis Sedegad gaCenili bavSvis mamobis dadgenasTan dakavSirebiT) vin 

unda CaiTvalos bavSvis mamad. 

problematuri sakiTxebi saojaxo samarTlis sferos exeba da uSualo kavSirSia mS-

oblebisa da Svilebis samarTalurTierTobebTan, mamobisa da dedobis dadgenis sakiTx-

ebTan, romlebzec saubari gveqneba sxva statiebSi, sadac detalurad ganvixilavT dasmul 

sakiTxebs. 

warmodgenili statiis farglebSi minda Sevexo aseve im iSviaTi SemTxvevebis Sesaxeb, 

romelzedac am etapisaTvis kanonmdebeli dums. e,w, ,,siamis tyupebi’’ warmoadgenen erT 
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fizikur pirs, Tu am SemTxvevaSi saqme gvaqvs or ,,damoukidebel’’ fizikur pirTan? 

arsebobs ori tipis tyupi. es aris monozigoturi da dizigoturi.

dizigoturi tyupebis Casaxva xdeba ori an meti kvercxujredis ganayopierebis Sede-

gad da Casaxva SesaZloa moxdes rogorc mxolod erT, ise orive kvercxujredSi. dizig-

oturi tyupebi SeiZleba iyvnen rogorc erTidaimave, ise sxvadasxva sqesis. monozioturi 

tyupebi erTi sanayofe kvercxidan viTardebian. Tu sanayofo kvercxi ganayofierebidan 

13-15 dReze gvian daiyofa (rac ukve Zalian dagvianebulia) es iwvevs Canasaxebis Sezrdas 

rac warmoadgens siamis tyupebis ganviTarebis (warmoSobis) determninants. maT genebis 

erTi da igive kombinaca aqvT, magram aqvT gansxvavebuli dnm nukleotidebis doneze da 

ara genomis doneze.

es uiSviaTesi movlena yvelaze xSirad afrikasa da aziaSi xdeba, miuxedavas mecnier-

ebis didi  Sromisa, jer-jerobiT ver xerxdeba am ,,paTologiis’’ (Tu es saerTod SesaZle-

belia, rom paTologiad ixseniebodes) gamomwvevi mizezebis dadgena, dadgenilia mxolod 

procesi, romelic am dros dedis organizmSi mimdinareobs. Sezrdili tyupebis 70 - 75% 

miekuTvneba mdedrobiT sqess.

siamis tyupebis daaloebiT naxevari mkvdrad Sobilia, isini dabadebamde iRupebian, 

ufro mcire nawili ki ibadeba cocxali, magram dabadebidan ramdenime saaTSi iRupeba, 

xolo Zalian mcire nawili ki axerxebs gadaCenas. statistika miaxloebiT eseTia - mkvdrad 

Sobili siamis tyupebi - 40% dan - 60% mde, dabadebidanve male gardacvlili siamis tyu-

pebi - 35%-mde, gadarCenili siamis tyupebi - 25%-mde.

urTierT Sezrdis lokalizaciis, Tavis tvinis, kidurebis da Sinagani organoebis 

ganviTarebis mixedviT ganasxvaveben siamis tyupebis sxvadasxva saxeebs.

Sezrdis variaciebi: 

• inopagebi - kefiT Sezrdili tyupebi;

• iSoipagebi - SorisiT Sezrdilebi;

• omfalopagebi – WipiT Sezrdilebi;

• qsifopagebi anu Torakopagebi (siamis tyupebi) – gul-

mkerdiT Sezrdilebi;

• kraniopagebi, cefalopagebi – TaviT Sezrdilebi;

• pigopagebi – kudusuniT Sezrdilebi;

• prozopotorakopagebi – saxiTa da gulmkerdiT Sezr-

dilebi da sxva.

samoqalaqosamarTlebrivi urTierTobani, upirvelesyovlisa dafuZnebulia nebis 

gamovlenaze. siamis tyupebis SemTxvevaSi, rodesac saxezea Sezrdili tyupebi ori  Tavis 

tviniT niSnavs, rom saxezea ori sxvadasxva adamianis neba, ibadeba kiTxva Tu rogor unda 

gadawydes samarTlebrivi urTierToba Tu ki maTi neba erTmaneTs ewinaaRmdegeba? eqneba 

Tu ara  erTis mier dadebuli garigebis baTilad cnobis moTxovnis ufleba meores? 

miuxedavad imisa, rom SeerTebuli tyupebi fizikurad praqtikulad erTmaneTis 

identurebi arian, aqvT erTi sxeuli, saerTo organoebi, ver vityviT, rom is erTi ada-
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miania, radgan mxolod fizikuri mdgomareoba ar ganapirobebs adamianis  ,,adamianobas”. 

adamianis ZiriTadi warmmarTveli aris tvini. siamis tyupebs romelsac ori tvini aqvT sx-

vadasxva rames fiqroben, sxvadasxvanairad grZnoben, orives Tavisi sakuTari ,,me’’  gaaCnia, 

,,me’’, romelsac Teologia suls uwodebs. yovelive amis Semdeg SeuZlebelia tyupebi erTi 

adamini iyos, siamis tyupi, es aris ori adamiani erT sxeulSi. mniSvnelovania, rom kanon-

mdebelma isini unda ganixilos rogorc ori, sxvadasxva individi (fizikuri piri),  maT 

orives cal-calke unda gaaCndeT is yvela ufleba da movaleoba, romelsac samoqalaqo 

samarTali aniWebs fizikur pirs. Sesabamisad maT unda hqondeT ufleba erqvaT sxvadasxva 

saxelebi, pirovnebis maidentificirebeli dokumentaciac TiToeulze cal-calke unda 

gaices. magaliTisTvis, aSS-Si mcxovreb siamis tyupebs ebi da britni henselebs aqvT ori 

marTvis mowmoba, ori diplomi da a.S. rac miuTiTebs imaze rom aSS-s Sesabamis StatSi 

siamis tyupebs sxvadasxva individebad miiCneven.

arsebobs rigi sakiTxebisa siamis tyupebTan dakavSirebiT, romlebsac, SesaZloa vi-

fiqroT, rom utopiamde mivyavarT. amgvari sakiTxia siamis tyupebis qorwineba. gavixse-

noT rogor aregulirebs saqarTvelos samoqalaqo kodeqsi qorwinebas: ssk-s 1106-e muxli 

qorwineba ojaxis Seqmnis mizniT qalisa da mamakacis nebayoflobiTi kavSiria,  romelic 

registrirebulia saqarTvelos iusticiis saministros mmarTvelobis sferoSi moqmedi 

sajaro samarTlis iuridiuli piris - saxelmwifo servisebis ganviTarebis saagentos ter-

itoriul samsaxurSi. rogorc davinaxeT qorwineba aris pirebis nebayiflobiTi kavSiri, 

rodesac erT-erT siamis tyups surs qorwineba, xolo meores ara, rogor unda gadawydes 

es sakiTxi? am sakiTxze iseve, rogorc samarTalsubieqtobasTan dakavSirebul sxva sakiTx-

ebze am droisTvis kanonmdebels pasuxi ar aqvs, ufro metic, kanonmdebeli dResac 2015 

wels miiCnevs, rom xsenebuli 1106 muxli aradiskriminaciulia seqsualuri umciresobebis 

qorwinebasTan mimarTebiT. 

Semdegi hipoTezurad problemuri sakiTxia - piri romelic siamis tyupebze qorwin-

deba, qorwindeba erT-erT maTganze Tu oriveze? gamomdinare iqidan rom ssk krZalavs 

mravalcolianobas, mravalqmrianobas, gamodis, rom piri romelic qorwindeba siamis tyu-

pze, qorwindeba erT maTganze.

aseve problemuri sakiTxia siamis tyupis mier Svilis gaCena da am urTierTobis reg-

ulirebasTan mimarTebaSi. Tu ki siamis tyups gaaCnia ori Tavi, erTi sxeuli, Sesabamisad 

erTi sasqeso organo, vTqvaT da isini dafexmZimdnen (mdedrobiTi sqesis siamis tyupis 

SemTxvevaSi), rogor unda gairkves, Tu romeli maTgania deda, an romlis nebas warmoad-

genda dafexmZimeba. samarTlebrivad erT-erTi maTgania deda Tu orive? mSoblad orive  

maTgani ver iqneba miCneuli, radganac saqarTvelos samoqalaqo kodeqsi icnobs mxolod 

erT dedas da erT mamas. arsebobs SemTxvevebi, rodesac calkeuli organoebi miuxedavad 

imisa, rom tyupebi SeerTebulni arian ganekuTvneba erT-erT maTgans mxolod (misi nebe-

lobis qveS eqceva fiziologiurad). rogor unda gadawyviTos samarTlom dava Tu romels 

mianiWos mSoblis statusi, Tu ki orive maTgani gamoTqvavs mSoblad aRiarebis survils. 

ssk-s mixedviT SeuZlebelia ori dedis, an ori mamis arseboba. saqarTvelos kanonmdeblo-

bis Tanaxmad dedas da Svils Soris ufleba movaleobis warmoSobisTvis saWiroa dedis-

gan bavSvis dabadeba, xolo mamobis dasadgenad sisxlis naTesaobasTan erTad qorwinebis 

registracia, an im SemTxvevaSi Tu ki nebayoflobiT aRiarebs bavSvis mamobas, an mamoba 

sasamarTlo wesiT dadgindeba.

aseve uaRresad mniSvnelovania siamis tyupebis erTmaneTisgan gayofis samarTle-

brivi sakiTxebi. 
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SeuZlebelia erT statiaSi yvela im sakiTxze detaluri saubari da miT ufro samarT-

lebrivad validuri pasuxis moZieba (SeTavazeba), romelTa mxolod identificirebisTvi-

sac ar aris sakmarisi erTi statia. miuxedavad imisa, rom ukve xuT welze metia welia 

vmuSaob am sakiTxTa filosofiur, samarTlebriv, bioeTikur da samedicino kvlevaze saz-

RvargareT, warmodgenili statiis mizania qarTul enaze momexdina samarTalsubieqtobas-

Tan dakavSirebuli ramodenime sakiTxis identificireba, vinaidan am ukanasknelis gareSe 

SeuZlebelia qarTulma samecniero sazogadoebam daiwyos da ganaxorcielos Sesabamisi, 

Tanadrouli siRrmiseuli kvleva da analizi. 
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