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DEAR READER,

I am glad to introduce you the first number of the International Legal Scientific Magazine the “Law
and the World”, which is a periodical of the Legal Scientific Research Institute of the European University.

Without any doubt it is a great success to issue one more scientific magazine in the field of law for
the development of legal science. The articles into the magazine are examining the current issues of Inter-
national Law and International Relations and the analysis of problematic issues of national legislation will
also be covered within the articles. Therefore, Scientific Magazine the “Law and the World” will help an
interested readers to have an in-depth analysis of various legal issues.

The management team of the Institute would like to express its gratitude to everyone for their con-
tributions without which this magazine would never see the light.

Joseph Kelenjeridze
Director of law research Institute.

Dean of the law faculty of the European University
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INTERSECTION OF HUMAN RIGHTS AND INTERNATIONAL
INVESTMENT LAW: SOME BRIEF OBSERVATION

George Khatidze

LL.B. (Hons); LL.M. (Liverpool); Ph.D. (California)
Assistant Professor
Georgian Institute of Public Affairs, School of Law and Politics

The world has witnessed development and expansion of two distinct areas of international law where-
in one deals with protection of human rights and the other with protection and promotion of foreign invest-
ment. Protection and promotion of foreign investment lies at very heart of numerous International Invest-
ment Agreements (l1As). On the other hand, series of international treaties have been developed in response
to the mandate set forth in the Charter of United Nations.! The UN is empowered by the UN Charter to
promote “higher standards of living, full enjoyment, and conditions of economic and social progress and de-
velopment”,? as well as “universal respect for, and observance of, human rights and fundamental freedoms
for all without distinction as to race, sex, language, or religion”.?

The ultimate goal of llAs, as different from the rationale of human rights, is to promote and protect
investment flows in capital-importing states. Notwithstanding those two different areas of international law,
intersection of international investment law and human rights, as evidenced by some recent investment cas-
es where investment tribunals had to engage with human rights issues in investment arbitration,* is obvious;
furthermore, characterized with growing trends.

Focusing on the foregoing from a wider perspective, the issue of intersection of human rights and in-
ternational investment law is quite debatable.

Arguably, such intersection is reflected by the “current challenges facing the world today”.® That in-
tersection is obvious in several respects; for example, in procedural matters of international investment law,
wherein some reliance on human rights jurisprudence, as discussed in several cases below, have sometimes
been made by investors and arbitrators for interpretative guidance in determining and applying the substan-
tive protections owed to foreign investors under the investment treaties.®

In the Mondev v. United States’ case, the tribunal acknowledged the potential relevance of certain rul-
ings of the European Court of Human Rights (ECHR) and seems to have held that human rights cases might help

! Luke Eric Peterson, “Human Rights and Bilateral Investment Treaties, Mapping the role of human rights law within inves-
tor-state arbitration”, Rights & Democracy, International Centre for Human Rights and Democratic Development, 2009, at 21,
available: http://publications.gc.ca/collections/collection_2012/dd-rd/E84-36-2009-eng.pdf

2 Article 55 (a) of the Charter of the United Nations, available: http://www.un.org/en/documents/charter/chapter9.shtml
3 Article 55 (c) of the Charter of the United Nations, available: http://www.un.org/en/documents/charter/chapter9.shtml
4 Siemens v. Argentina, 1CSID Case No. ARB/02/8, Award (February 6, 2007), available: http://italaw.com/documents/Sie-

mens-Argentina-Award.pdf; also, see: Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12, Decision on the Appli-
cation for Annulment of the Argentine Republic (September 1, 2009), available: http://icsid.worldbank.org/ICSID/FrontServ-
let?requestType=CasesRH&actionVal=showDoc&docld=DC1171 En&caseld=C5

5 “Developing Countries and New Directions in International Investment Law”, report on the third annual forum of developing
country investment negotiators, 8-11 November, 2009, Quito, Ecuador, available: http://www.iisd.org/pdf/2010/dci 2009
report.pdf

6 Marc Jacob, 2010, “International Investment Agreements and Human Rights”, INEF Research Paper Series, Human Rights,

Corporate Responsibility and Sustainable Development, 03/2010, available: http://www.humanrights-business.org/files/in-
ternational_investment_agreements_and_human_rights.pdf

7 Mondev International Ltd. v. United States of America, ICSID Case No. ARB/(AF)/99/2, Award (October 11, 2002), para: 144,
available: http://italaw.com/documents/Mondev-Final.pdf
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to clarify, by means of analogy, how certain investment treaty provisions might be construed.? In the aforemen-
tioned case, a Canadian real estate development company, Mondev International Ltd., filed a claim objecting
to its treatment at hands of US courts.® In ruling on MondeV’s claim that it had not received “treatment in ac-
cordance with international law”, tribunal examined the case law of the European Court of Human Rights with
respect to Article 6 (1) which provides, inter alia, with a right to a court hearing.’® The tribunal admitted that
these decisions of the ECHR, while emanating from a different legal order, might provide some guidance by way
of analogy.™

In Tecmed v. Mexico® case, which has been viewed as reflecting “integration of public international law
to international investment law”,® jurisprudence of the ECHR have been used for assistance in interpreting
Bilateral Investment Treaty (BIT) obligations owed to investors in relation to expropriation of property.**

The aforementioned cases represent examples wherein “human rights jurisprudence have been drawn
up — by arbitrators and some investors — in an effort to buttress or inform certain interpretations of protec-
tions owed to investors”.*

Azurix v. Argentina®® case also serves as an example where arbitrators have taken recourse to the juris-
prudence of human rights courts in interpreting the expropriation provisions of investment treaties.' Tribu-
nal set out that it would turn to the rulings of the ECHR for “useful guidance for the purposes of determining
whether regulatory actions would be expropriatory and give rise to compensation”.*®

A large number of BIT arbitrations have been brought against Argentina in relation to disputes in water
and sanitation sector, wherein government’s human rights obligations to those living within its territory may
come into the framework of investment arbitration in relation to foreign investments in this sector.’®

In arbitration proceedings under the International Centre for Settlement of Investment Disputes (IC-
SID), Argentina has made human rights as major part of its defense.?® Argentina has argued for relevance
of human rights law in BIT arbitrations, insisting that its BIT obligations must not be interpreted in isolation
from the rest of international law — particularly Argentina argued that the BIT must be construed in a manner

8 Idem. also, see: Peterson, supra note 1, at 23.

° Mondev International Ltd. v. United States of America, ICSID Case No. ARB/(AF)/99/2, Award (October 11, 2002), available:
http://italaw.com/documents/Mondev-Final.pdf; also, see: Peterson, supra note 1.

10 Mondev International Ltd. v. United States of America, supra note 7., also, see: Peterson, supra note 1., also: Dana Krueger,

“The Combat Zone: Mondev International, Ltd. V. United States and the Backlash against NAFTA Chapter 11”7, (2003) 21 Boston
University International Law Journal 399.

H Mondev International Ltd. v. United States of America, supra note 7.

2 Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, ICSID Case No. ARB(AF)/00/2, Award (May 29, 2003), 2003,
available: http://italaw.com/documents/Tecnicas_001.pdf

13 Yadira Castillo, “The Appeal to Human Rights in Arbitration and International Investment Agreements”, Anuario Mexicano

de Derecho International, vol. Xll, 2012, pp. 47-84, available: http://biblio.juridicas.unam.mx/revista/pdf/Derecholnternacio-

nal/12/art/art3.pdf

14 Tecnicas Medioambientales Tecmed S.A. v. United Mexican States, supra note 12, para: 116-122, also, see: Peterson, supra
note 1.
5 Peterson, supra note 1.

16 Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12, Award (July 14, 2006), available: http://www.italaw.com/docu-
ments/AzurixAwardJuly2006.pdf

7 UNCTAD, 2009, “Selected Recent Developments in IIA Arbitration and Human Rights, IIA Monitor No.2 (2009), International In-
vestment Agreements”, UNCTAD/WEB/DIEA/IA/2009/7, at 4, available: http://unctad.org/en/docs/webdiaeia20097 en.pdf;
see: Azurix Corp. v. Argentine Republic, supra note 16, para: 311-312.

18 Azurix Corp. v. Argentine Republic, supra note 16., also, see: UNCTAD, 2009, “Selected Recent Developments in IIA Arbitration
and Human Rights, IIA Monitor No.2 (2009), International Investment Agreements”, UNCTAD/WEB/DIEA/IA/2009/7, at 5,
available: http://unctad.org/en/docs/webdiaeia20097_en.pdf

» Peterson, supra note 1, at 26., see: Azurix Corp. v. Argentine Republic, ICSID Case No. ARB/01/12; Azurix Corp. v. Argentine
Republic, ICSID Case No. ARB/03/30; SAUR International v. Argentine Republic, ICSID Case No. ARB/04/4; Anglian Water Group
v. Argentine Republic, UNCITRAL arbitration filed in 2003; Impregilo S.p.A. v. Argentine Republic, ICSID Case No. ARB/07/17;
Urbaser S.A. and Consorcio de Aguas Bilbao Biskaia, Bilbao Biskaia Ur Partzuergoa v. Argentine Republic, ICSID Case No.
ARB/07/26.

20 Idem.
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which does not affect the fulfillment of other international obligations between the states signatory of that
BIT.% In response to the claims related to indirect expropriation, government has argued that “any measures
taken were motivated by obligations, binding in international law, to address those breaches by the conces-
sionaire”,? “which engaged fundamental human rights issues”.?® Argentina has further submitted that “its
actions were legitimate and proportionate response — rather than an act of indirect expropriation contrary to
the BITs at issue”.*

That intersection, as seen in several cases above, may raise the following questions — where and how
a clear demarcation line between investment protection and protection of human rights to be found? Or, is
it even necessary to have such clear line between those two issues? Does that intersection mean that there
is a need for the ll1As to contain provisions relating to human rights? And if those provisions are not currently
provided in llAs, could those treaties be regarded as one-sided instruments?

Despite increased number of international investment agreements, such agreements lack precise ref-
erences to human rights. As already mentioned, many investment treaties, particularly BITs “ . . reflect a
fifty-year-old ideology that is not relevant to the current challenges facing the world today. [...] the current
formulation of BITs does not reflect the objectives of developing states, such as the issue of environment and
human rights”.%

Focusing on the starting point regarding the line of demarcation between investment protection and
protection of human rights, as well as presumption about a necessity of having such clear line between those
two issues, the following observation could be made. IlAs, from a legal perspective, are international instru-
ments the function and purpose of which, inter alia, is concerned with protection and promotion of foreign
capital into the host states. Countries, hosting the foreign investment flows, are welcoming Foreign Direct In-
vestment (FDI) in the hope that such investments accelerate their economic growth. In 2011, the developing
economies attracted nearly half of global FDI.? However, foreign investment could not be seen in isolation
from the society and environment of the host state surrounding such investment. That itself reaffirms the
needs for foreign investments to “follow minimum standards, including labour and human rights, corporate
social responsibility best practices, domestic laws and a respect for the environment”.?’

Foreign investments have been seen as having “potential to act as a catalyst for the enjoyment of an
individual’s human rights, particularly in developing countries”.?® Such potential could be buttressed by the
notion and structure of l1l1As whereby foreign investments are often not explicitly obliged to observe human
rights.? Moreover, IlAs lack a precise reference to human rights obligations.

Thus, from a practical point of view, it could be admitted that there is no need for a separation between
investment protection and protection of human rights. There is an obvious intersection between those two
issues and as a result thereof, the modern investment policymaking should be concerned with more balanced
rights and obligations between states and foreign investors.® In light of the foregoing, one could argue that
the [IAs must contain provisions relating to human rights.

2 Peterson, supra note 1, at 28.

2 Idem.

3 Counter-Memorial of Argentine Republic in ICSID Case No. ARB/03/19, December 8, 2006, paragraph 794, cited in: Peterson,
supra note 1, at 28.

24 Rejoinder of the Argentine Republic in ICSID Case No. ARB/03/19, August 17, 2007, para: 1003-1005, cited in: Peterson, supra
note 1, at 28.

% “Developing Countries and New Directions in International Investment Law”, supra note 5.

26 UNCTAD, 2012, “World Investment Report 2012, Towards a New Generation of Investment Policies”, United Nations Publi-

cation, Sales No. E.12.11.D.3, ISBN 978-92-1-112843-7, at 84, available: http://unctad.org/en/Pages/DIAE/World%20Invest-
ment%20Report/WIR2012 WebFlyer.aspx

27 “Developing Countries and New Directions in International Investment Law”, supra note 5.

8 Jernej Letnar Cernic, “Corporate Responsibility for Human Rights: A Critical Analysis of the OECD Guidelines for Multinational
enterprises”, (2008) 4 (1) Hanse Law Review (HanselLR) 71, at 72.

» Idem.

30 UNCTAD, 2012, “World Investment Report 2012, Towards a New Generation of Investment Policies”, supra note 26.
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The need for human rights to be respected by all economic actors has been widely accepted and thus
it has been a matter of discussion at the global forum.3! The UN review of investment treaties identified lack
of examples of obligations imposed on investors or their home states,*? and whilst exploring the issue of gov-
ernance of transnational business today, the need for a balance and its scarcity has been demonstrated in
interim report of the Special Representative of the Secretary-General.®

Arguably, as intersection of investment law and human rights is apparent, based on business and human
rights dynamic, international investment instruments have to address the human rights issues. Importance of
enacting provisions relating to human rights in lIAs might be seen not only on the need for, as well as an idea
of, making human rights an integral part of investment policymaking and thus securing an implementation of
various aspects of human rights under the investment treaties, but such close relationship between invest-
ment and human rights provisions in [IAs might support a creation of level playing field in an entire sphere
which itself ensures “a balance between the right of States to regulate and the demand/rights of investor”.3*

Whenever some balance, between rights and obligations held by the states and foreign investors, is
created, IIAs might be regarded as more reciprocal instruments rather than one-sided agreements.*®

Despite the necessity for a reference to human rights in IlAs, today, no such clear reference could be
found in various models of the BITs.3® Very minor exceptions are found in some international instruments.
Good example of that is Investment Agreement for the COMESA Common Investment Area.?” Another excep-
tion to the lack of human rights references could be found in preambular paragraph of the draft 2007 Norwe-
gian Model BIT.®® Comparable to the draft 2007 Norwegian Model BIT, slightly different preambular language
is found in Free Trade Agreement between the EFTA states and Singapore of 2002, chapter IV of which is dedi-
cated to investment.?® In both cases, however, preambular text does not correspond to substantive provisions
of the instrument, thus it does not grant rights to, nor does it amount to any obligation undertaken by state

31 Howard Mann, “International Investment Agreements, Business and Human Rights: Key Issues and Opportunities”, [ISD Pub-
lication, February 2008, available: http://www.iisd.org/pdf/2008/iia_business_human_rights.pdf; also, see: UNCTAD, 2007,
“Recent developments in international investment agreements (2006-June 2007), IIA Monitor No.3 (2007), International In-
vestment Agreements”, UNCTAD/WEB/ITE/IIA/2007/6, available: http://unctad.org/en/docs/webiteiia20076_en.pdf

32 UNCTAD, 2001, “Social Responsibility, Series on Issues in International Investment Agreements”, UNCTAD/ITE/IIT/22, United
Nations Publication, Sales No. E.01.11.D.4, ISBN 92-1-112514-6, available: http://unctad.org/en/docs/psiteiitd22.en.pdf; also,
see: Peterson, supra note 1, at 14.

3 Interim Report of the Special Representative of the Secretary-General on the issues of human rights and transnational cor-
porations and other business enterprises, Commission on Human Rights, E/CN.4/2006/97, 22 February 2006, “Promotion
and Protection of Human Rights”, para 18, available: http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G06/110/27/PDF/
G0611027.pdf?0OpenElement; also, see: UN, 2007, “Business and Human Rights: Mapping International Standards of Respon-
sibility and Accountability for Corporate Acts”, Report of the Special Representative of the Secretary-General (SRSG) on the
issues of human rights and transnational corporations and other business enterprises, Human Rights Council, A/HRC/4/035,
9 February 2007, para 2-3, available: http://inni.pacinst.org/inni/corporate_social_responsibility/SRSG-report-Human-Rights-
Council-19-Feb-2007.pdf

34 UNCTAD, 2012, “World Investment Forum, International Investment Agreements, Annual Conference”, Thirteen Session,
Doha, Qatar, 23 April 2012, available: http://unctad.org/meetings/en/SessionalDocuments/td472 en.pdf

35 Luke Peterson, “Investment Protection Treaties and Human Rights, in Human Rights, Trade and Investment Matters”, Amnesty
International, May 2006, at 20, available: http://www.amnestyusa.org/sites/default/files/pdfs/hrtradeinvestmentmatters.pdf

36 For example, no precise reference to human rights are found in the Model BITs of Germany (2005), France (2008), China
(2003), India (2003); see: Jacob, supra note 6, at 9.

37 see: Article 7 (2) (d), available: http://vi.unctad.org/files/wksp/iiawksp08/docs/wednesday/Exercise%20Materials/inva-
greecomesa.pdf

38 “Reaffirm their [of the treaty parties] commitments to democracy, the rule of law, human rights and fundamental freedoms

in accordance with their obligations under international law, including the principles set out in the United Nations Charter
and the Universal Declaration of Human Right”, available: http://www.pca-cpa.org/showpage.asp?pag_id=1391; also, see:
Jacob, supra note 6, at 10. It is worth noting that this draft Model BIT was abandoned following the public input; see: Damon
Vis-Dunbar, “Norway shelves its draft model bilateral investment treaty”, investment treaty news, 8 June 2009, available:
http://www.iisd.org/itn/2009/06/08/norway-shelves-its-proposed-model-bilateral-investment-treaty/

3 Preamble of Free Trade Agreement between the EFTA states and Singapore indicates: “REAFFIRMING their [of the agreement
parties] commitment to the principles set out in the United Nations Charter and the Universal Declaration of Human Rights”,
available:  http://www.efta.int/media/documents/legal-texts/free-trade-relations/singapore/EFTA-Singapore%20Free%20
Trade%20Agreement.pdf
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party or an investor; such wording is just useful tool for treaty interpretation.*

Despite such scarcity of human rights provisions in existing llIAs and other international instruments
containing investment related provisions, some models of human rights provisions have been drafted by the
International Institute for Sustainable Development (IISD).*

Balanced approach towards and between investment law and human rights enshrined in BITs and oth-
er llAs as well as in various international instruments containing investment related provisions should be
favoured even for the purposes of creating reliable and predictable investment atmosphere in a host state.*
Whenever there is a conflict between investment law provisions and some fundamental human rights, it
is likely that human rights commitments undertaken by a country prevail over investment commitments.*
Unlike human rights or other areas of international law, international investment law, which was derived
mostly from customary international law some of which still exists today in that respect,* is concerned with
certain guarantees for foreign investors. Despite the diversity of spheres international law is concerned with,
different areas of contemporary international law as well as sources thereof may interact each other.* In this
regard, we may come up with a point relating to overlap of investment and non-investment obligations and
possible involvement of more than one area of international law particularly in investment jurisprudence.*®

It is well established, that the normative superiority of rules of jus cogens is not disputed in interna-
tional law jurisprudence and, peremptory norms prevail over all other inconsistent rules of international
law.” Moreover, there is an “intrinsic relationship between peremptory norms and human rights”.*® Some

40 Jacob, supra note 6, at 10., also, see: Mann, supra note 31., also: Article 31 (2) of Vienna Convention on the Law of Treaties,
1969, available: http://untreaty.un.org/ilc/texts/instruments/english/conventions/1 1 1969.pdf

a Article 21 of 1ISD Model International Agreement on Investment for Sustainable Development provides the following: “(B) Each
Party shall ensure that its laws and regulations provide for high levels of labour and human rights protection appropriate to its
economic and social situation, and shall strive to continue to improve these laws and regulations. [...] (E) All Parties shall ensure

that their Laws, policies and actions are consistent with the international human rights agreements to which they are a Party and,
at a minimum, as soon as practicable with the list of human rights obligations and agreements to be adopted by the first meeting
of the Parties”, see: 1ISD, 2006, “lISD Model International Agreement on Investment for Sustainable Development, Negotiator’s
Handbook”, 2" edition, by Howard Mann, Konrad von Moltke, Luke Eric Peterson, Aaron Cosbey, available: http://www.iisd.org/
pdf/2005/investment_model_int_handbook.pdf

a2 Hirsch has argued that “[t]he development of regulatory rules that apply to overlapping spheres necessitates striking a bal-
ance between the competing rules and aims that lie at the heart of different domains of international law”, see: Moshe Hirsch,
“Interactions between Investment and Non-Investment Obligations in International Investment Law”, The Hebrew University
of Jerusalem, Faculty of Law, Research Paper No. 14-06, November 2006, Submitted to the ILA Committee on International
Law on Foreign Investment, 31 March 2006, Published by the International Law Forum of the Hebrew University of Jerusalem
Law Faculty, at 3, available: http://papers.ssrn.com/sol3/papers.cfm?abstract id=947430

4 Aldo Caliari, “UNCTAD’s Investment Policy Framework for Sustainable Development: Potential and Issues”, Investment Treaty
News, International Institute for Sustainable Development, January 14, 2013, available: http://www.iisd.org/itn/2013/01/14/
unctads-investment-policy-framework-for-sustainable-development-potential-and-issues/; also, see: Aldo Caliari, “Invest-
ment Policy for Sustainable Development, UNCTAD Proposes (September 2012), Rethinking Bretton Woods”, September 10,
2012, available: https://www.coc.org/rbw/investment-policy-sustainable-development-unctad-proposes-september-2012

a4 Christoph Schreuer, “Sources of International Law: Scope and Application”, Emirates Lecture Series 28, The Emirates Center
for Strategic Studies and Research, at 11-12, available: http://www.univie.ac.at/intlaw/wordpress/pdf/59 sources.pdf

4 Ibid, at 10-11.

46 Hirsch, supra note 42, at 4-5., Hirsch has argued that “the interrelationship between international investment and non-invest-
ment obligations are not necessarily contradictory. Legal rules deriving from these international spheres often complement
and reinforce each other. [...] international tribunals may in some cases interpret international investment treaties’ provisions
in light of non-investment treaties. [...] even where investment and non-investment rules are clearly inconsistent, this conflict
may lead not only to a normative determination of which rule trumps the other. Additional legal consequences of such in-
compatibility may arise with regard to the appropriate remedies (particularly regarding the amount of compensation) or the
burden of proof”.

h Ibid, at 7. also, Article 53 of the Vienna Convention on the Law of Treaties, “A treaty is void if, at the time of its conclusion, it
conflicts with a peremptory norms of general international law. For the purposes of the present Convention, a peremptory
norm of general international law is a norm accepted and recognized by the international community of States as a whole as
a norm from which no derogation is permitted and which can be modified only by a subsequent norm of general international
law having the same character”.

8 Andrea Bianchi, “Human Rights and the Magic of Jus Cogens”, (2008) 19 (3) The European Journal of International Law 491, at
491, available: http://www.ejil.org/pdfs/19/3/1625.pdf
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fundamental human rights are safeguarded by peremptory norms and provisions of the UN Charter.*® While
investment tribunals have often employed various provisions of the Vienna Convention on the Law of Treaties
(VCLT), such tribunals lack the references to Article 30 or 53 of the VCLT relating to the primacy of the rules
of jus cogens or the UN Charter provisions over investment treaties.>® The dearth of balance between invest-
ment and human rights provisions, in turn, may lead to further difficulties in case host states try to justify a
breach of investors’ rights relying on their obligation to protect international human rights within their juris-
diction or if foreign investors try to invoke the superior status of some international human rights.*!

In some cases, a breach of BIT provision by a state could really be justified whenever human rights ob-
ligations are invoked by the state and there is a conflict between such BIT and those human rights which are
considered as jus cogens; on the other hand, however, state’s measure may fall within a breach of obligations
undertaken towards the foreign investors under the BITs.5?

It stems from the foregoing that depending upon which human rights obligations are met at the cross-
roads of human rights and foreign investment, either the host states’ measures, infringing foreign investors’
rights, are found to be justified as those are invoked to protect human rights, or such measures are considered
as a breach of commitments undertaken by a host state towards the foreign investor under the BIT provisions.
Such picture, in general, makes a lifespan of foreign investment in a host state quite unpredictable. Today’s
world is much globalized than it was in the second half of the 20th century when the first BIT saw the light.
Any business and economic activities, particularly foreign investment, requires a reliable and predictable
atmosphere in a host state. Such atmosphere in turn affects a development of investment activities in a cap-
ital-importing country. In addition thereto, it is also true that today’s investment activities may not be seen
in isolation from the society and environment surrounding such investment in a host state. Current invest-
ment policymaking must take into account a wide range of social, human and environmental dimensions of
a capital-importing state. It is those dimensions which appear at the crossroads of human rights and foreign
investment and which may undermine any investment project if they are not accepted for investment policy-
making consideration.>® Thus, it could be argued that inclusion of human rights in investment policymaking
would be a step towards creation of balance between human rights obligations and investment provisions.
Such balance might be in the best interests of host states as well as of foreign investments.

Arguably, at first sight, such balance between human rights and investment issues might be achieved
by means of enacting directly human rights provisions into investment treaties. However, in that respect, in

49 Hirsch, supra note 42, at 7., also, Article 55 of the UN Charter, “[...](c) universal respect for, observance of, human rights and
fundamental freedoms for all without distinction as to race, sex, language, or religion”, and Article 56 of the UN Charter, “All
Members pledge themselves to take joint and separate action in co-operation with the Organization for the achievement of
the purposes set out in Article 55”, available: http://www.un.org/en/documents/charter/chapter9.shtml. It’s worth mention-
ing, in addition thereto, that in accordance with Article 103 of the UN Charter, the Charter’s provisions prevail over other
incompatible treaties unless peremptory norms of international law are involved. see: Hirsch, supra note 42, at 7., also, Article
103 of the UN Charter, “In the event of a conflict between the obligations of the Members of the United Nations under the
present Charter and their obligations under any other international agreement, their obligations under the present Charter
shall prevail”, available: http://www.un.org/en/documents/charter/chapter16.shtml

50 Hirsch, supra note 42, at 7.
1 Idem.
52 Avyala has argued that “when there exist a BITs which falls in conflict with such principles of international human rights law

considered as jus cogens, it is possible for states to breach the BIT treaty in order to comply with its human rights obligations.
The actual problem is that there are many human rights principles which are not considered to be jus cogens; furthermore,
they are considered as second-generation human rights; such are the ones usually implicated in investment disputes, and it
is in these situations in which the measures taken by the state would be found by the arbitrator tribunal to be in violation
of its BIT obligations, this being a consequence of the absence of explicitness of BITs, which allows states to take required
measures in order to comply with its human rights obligations”, see: Yira Segrera Ayala, “Restoring the Balance in Bilateral
Investment Treaties: Incorporation Human Rights Clauses”, Revista de Derecho, Universidad del Norte, 32, 139-161, 2009, at
154, available: http://ciruelo.uninorte.edu.co/pdf/derecho/32/6%20RESTORING%20THE%20BALANCE.pdf; also, see: Oliver
De Schutter, “Confronting the Global Food Challenge, A Human Rights Approach to Trade and Investment Policies”, November
2008, available: http://www.iatp.org/files/451 2 104504.pdf

53 Luke Eric Peterson, Kevin R. Gray, “International Human Rights in Bilateral Investment Treaties and in Investment Treaty Arbi-
tration”, 1ISD Publication, 2005, at 33, available: http://www.iisd.org/pdf/2003/investment_int_human_rights_bits.pdf
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addition to substantive part of international investment law, possibility of investment tribunals to accept fully
and examine carefully human rights arguments of non investment issues must also be considered.>*

Under the arbitration mechanisms contained in BITs and other llAs, foreign investor is able, when an
investor believes that it has been denied some treaty protection, to sue the host state before international
arbitration tribunal. It’s worth noting that no single arbitration forum exists to hear such claims brought
by foreign investors against host states. There are several arbitration options available under the BITs and
other IlAs each of them with different procedural norms.>®> As seen, investment arbitration has already and
will come up again with human rights issues in arbitration and have to deal with the relevant human rights
issues raised by respective parties. However, investment arbitration, in general, differs from as how human
rights courts adjudicate relevant cases. Some features of investment arbitration, not common with the hu-
man rights courts, could be noted herein.

There is no entire requirements for arbitration claims to be publicly available; thus in most cases, ar-
bitration awards are confidential and hearings are conducted in privacy.®® Among the various investment
arbitration forums, ICSID seems to be the most chosen one.*” Details of disputes and some of the decisions
under the ICSID are publicly registered before its panel, albeit under Article 48 (5) of the ICSID Convention,
consent of the parties for an award to be published is required.>® Unlike investment arbitration, principle of
transparency seems to be more safeguarded in Regional Human Rights Courts (European Court of Human
Rights or Inter-American Court of Human Rights) where claims are publicly available and hearings are open to
public unless specific circumstances call for privacy.*®

In addition to transparency, there is another feature that distinguishes investment arbitration from
human rights courts. Adjudicators — meaning that in investment arbitration, arbitrators are appointed to hear
a single case; they could be drawn from law firms, academia or have held governmental position; most of
arbitration panels are comprised of three people, one arbitrator is selected by each of the parties and a third,
the president, is usually selected by the two party-appointed arbitrators.®® In Human Rights Courts, however,
adjudicators are full-time judges who sit for a set period of time.®!

There is also a difference regarding a process by which individuals bring claims for treaty violation —
that means that under the international human rights system, for an access to UN human rights bodies and

4 Peterson and Gray have argued that “inclusion of investor responsibilities in investment treaties, would necessarily require

that investment tribunals grapple more frequently and at an ever-greater level of sophistication with human rights norms.
This presupposes ever-greater human rights expertise on the part of arbitrators, and invest these Tribunals with greater au-
thority as fora where human rights concerns will be elaborated and interpreted. It must be stressed that investment tribunals
would not become an adjudicative forum for human rights norms. Rather, they would only adjudicate investor rights, but in a
manner which conditioned these investor rights on compliance of the investors with minimum human rights responsibilities.
Naturally, it should be asked whether these ad-hoc Tribunals can be expected to have the legitimacy to be entrusted with such
a critical task”. see: Ibid, at 36.

s Some of the options are as follows: International Centre for Settlement of Investment Disputes (ICSID), https://icsid.world-
bank.org/ICSID/Index.jsp; United Nations Commission on International Trade Law (UNCITRAL), http://www.uncitral.org/;
Stockholm Chamber of Commerce (SCC), http://www.sccinstitute.com/; International Chamber of Commerce (ICC), http://
www.iccwbo.org/

56 Peterson, supra note 1, at 16-17.
57 Ayala, supra note 52, at 143.
58 Convention on the Settlement of Investment Disputes between States and Nationals of Other States, Article 48 (5): “The Cen-

ter shall not publish the award without the consent of the parties”, available: https://icsid.worldbank.org/ICSID/StaticFiles/
basicdoc/partA.htm; also: Ibid, at 144.

59 Peterson, supra note 1, at 17-18.

60 Who Guards the Guardians? The Conflicting Interests of Investment Arbitrators, at: Pia Eberhardt & Cecilia Olivet, “Profiting
from Injustice, How Law Firms, Arbitrators and Financiers are fuelling an Investment Arbitration Boom”, Corporate Europe
Observatory and the Transnational Institute, November 2012, at 35, available: http://corporateeurope.org/publications/prof-
iting-from-injustice

61 Peterson, supra note 1, at 17-18.
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regional human rights courts, exhaustion of domestic legal remedies is required;® in contrast with that, there
is rarely any exhaustion requirement in investment arbitration, however, there may be some minimal waiting
periods prescribed in respective investment treaty prior to initiating international claim.%

Human rights issues, as already seen, have been raised before investment tribunals and arguably such
issues will continue to be raised.®* However, taking into account the differences between adjudication mecha-
nisms of human rights issues by human rights courts and the system and procedure of arbitrating investment
disputes by investment tribunals, one may claim that there is a lack of grounds for accepting that human rights
issues to be adjudicated sufficiently by investment tribunals.®®> Therefore, investment arbitration system also
poses adversities through the process of creation of balance between human rights and investment law issues.
Arguably, certain reform and further development of investment arbitration system is also required® in order
to cure inconsistent arbitral decisions whenever non investment issues are raised before investment tribunals.

Arguably, the need for BITs and other IlAs to take the human rights issues into account is based on
the grounds of safeguarding various human rights issues, as well as labour and environmental standards in
capital-importing states and creating a balance between investment law and human rights issues. However,
it must be further submitted that integration of human rights and investment law issues is not accompanied
merely by overlap of two different areas of international law and adversities through such overlap. Such inte-
gration must be further examined in light of public versus private law paradigm.

Much criticism has been referred to the alleged one-sidedness of the BITs and other investment in-
struments. Those instruments, by means of which capital-importing states are merely the guarantors of FDI
through the lifespan thereof and foreign investors on the other hand lack the relevant obligations towards
the host states,®” are in fact one-sided. It’s worth mentioning, in addition thereto, that BITs as well as other in-
vestment treaties are international instruments which are concluded by and between the states; and private
investors per se are not parties to such treaties. Arguably, the primary objective of business is to make a profit
and develop its activities and expand economic opportunities.®® Foreign investors, being involved in business
activities, cannot make the laws and regulations in a host state. It is the state itself that has the power to cre-
ate the laws and regulations as well as enforce them. Moreover, from legal perspective, “[t]he orthodox vision

62 Idem.
63 Idem.
64 Idem.
& Idem.
66 For a discussions regarding a suggestion to establish an Investment Arbitration Appellate body, please see: Susan D. Franck,

“The Legitimacy Crisis in Investment Treaty Arbitration: Privatizing Public International Law Through Inconsistent Decisions”,
(2005) 73 (4) Fordham Law Review 1522, at 1606-1625, available: http://ir.lawnet.fordham.edu/cgi/viewcontent.cgi?arti-
cle=4062&context=flr; also, see: Erin E. Gleason, “International Arbitral Appeals: What Are We So Afraid Of?”, (2007) 7 (2)
Pepperdine Dispute Resolution Law Journal 269, available: http://digitalcommons.pepperdine.edu/cgi/viewcontent.cgi?arti-
cle=1093&context=drlj

67 However, some BITs stipulate, as basic duty on investors, to establish their investment pursuant to the laws and regulations
of the host state. Example of this is the BIT between Lithuania and Croatia, Article 1 of which indicates the following: “For the
purpose of this Agreement [...] The term “investment” shall mean every kind of asset, invested by an investor of one Con-
tracting Party in the territory of the other Contracting Party, provided that the investment has been made in accordance with
the laws and regulations of the other Contracting Party. . . ”, available: http://investmentpolicyhub.unctad.org/Download/
TreatyFile/872; Such requirement is common for the most Lithuanian investment treaties, see: Global Arbitration Review,
“Investment Treaty Arbitration, Lithuania, Overview of Investment Treaty Programme”, available: http://www.globalarbitra-
tionreview.com/know-how/topics/66/jurisdictions/30/lithuania/; also, see: Nathalie Bernasconi-Osterwalder, Aaron Cosbey,
Lise Johnson, Damon Vis-Dunbar, “Investment Treaties & Why They Matter to Sustainable Development: Questions & An-
swers”, 1ISD Publication, 2012, at 35, available: http://www.iisd.org/pdf/2011/investment_treaties why they matter sd.pdf

68 The New York Times Magazine, September 13, 1970, “The Social Responsibility of Business is to Increase Its Profits”, please
visit: http://www.colorado.edu/studentgroups/libertarians/issues/friedman-soc-resp-business.html; also, see: Milton Fried-
man, Capitalism and Freedom, 1962; However, Weschka has argued that “[flrom a moral standpoint, MNEs are not only
responsible for the financial benefit of their shareholders but for the well-being of all stakeholders, i.e. for their employees,
the indigenous population, consumers and in general everyone affected by their business activities”, see: Marion Weschka,
“Human Rights and Multinational Enterprises: How Can Multinational Enterprises Be Held Responsible for Human Rights Vi-
olations Committed Abroad?”, Max-Planck-Institut fir auslandisches 6ffentliches Recht und Vélkerrecht, 626 (2006), at 627,
available: http://www.zaoerv.de/66_2006/66_2006 3 a 625 662.pdf
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of international human rights law generally binds only the states because it is principally designed to protect
individuals from the excesses of state power”.%® From some practical point of view, on the other hand, many
foreign enterprises which invest in a host state own huge capital, more than even the budget of such capi-
tal-importing states, particularly of some developing countries.” Such enterprises have a capacity to “affect
the economic welfare of the communities in which they operate and, given the indivisibility of human rights,
this means that they have a direct impact on the extent that economic and social rights, especially labour
rights in the workplace, can be enjoyed”.”* Foreign investment in many newly independent countries and
transition economies are sometimes made on informal relationship between the governments and foreign
investors.” It is the worst scenario where business and politics may interact with each other that in turn may
lead to increased risk of disrespect for the law in general, as well as various human rights in capital-importing
states. From those points of view, there is an obvious interconnection between private investment entities
and those societies where such entities operate. The aforementioned interconnection may in turn cause
some adverse effect on those societies. Therefore, an actual integrity of business and society might constrain
business enterprises, including foreign investments to be more accountable for respect of human rights, as
well as labour standards and environment.

Obviously, foreign private entities must be held accountable for human rights violations not only from
a moral standpoint, but they should be “legally responsible under binding international law, which is enforce-
able and provides for the compensation of damages for victims”.”® However, such direct obligation on private
entities for violation of human rights “is not yet reality”,’* as it is still contentious whether private entities and
corporations could be regarded as subjects of international law.” However, indirect responsibility of private
entities for human rights violations may be established, meaning that states as the primary duty bearers to
protect human rights should ensure that private entities and corporations do not infringe human rights into
their territories.”

Thus, states have the primary duty to protect human rights, whereas private entities and corporations
must respect human rights.”” However, it is another issue as how far do states protect human rights against
infringement of those rights by private entities, including Multinational Enterprises (MNEs). Moreover, it is im-
portant to consider whether national laws and relevant regulations are sufficient to guarantee a level required
for protection of human rights into the capital-importing states. Arguably, considering an actual integrity of
foreign investments and societies that in many cases displays close and harmonious relationship between for-
eign enterprises and capital-importing state’s governments, and taking into account an economic power and

69 David Kinley, Junko Tadaki, “From Talk to Walk: The Emergence of Human Rights Responsibilities for Corporations at Interna-
tional Law”, (2004) 44 (4) Virginia Journal of International Law 931, at 935.

70 Weschka, supra note 68, at 625-626.

7 Peter T. Muchlinski, Multinational Enterprises and the Law, 2™ edition, Oxford University Press, 2007, at 516.

72 Amanda Perry, “Effective Legal Systems and Foreign Direct Investment: In Search of the Evidence”, (2000) 49 International and
Comparative Law Quarterly 779, at 784 — 792.

7 Weschka, supra note 68, at 627., also, see: United Nations Human Rights Office of the High Commissioner for Human Rights,

“Corporations must be held accountable for human rights violations”, available: http://www.ohchr.org/EN/NewsEvents/Pag-
es/CorporationsMustBeHeldAccountableForHRViolations.aspx

74 Idem.

75 Idem. also, see: José E. Alvarez, “Are Corporations “Subjects” of International Law?”, (2011) 9 Santa Clara Journal of Interna-
tional Law 1., also, see: Muchlinski, supra note 71, at 517.

76 Weschka, supra note 68, at 628., also, see: Peter T. Muchlinski, “Human Rights and Multinationals: Is There A Problem?”,

(2001) 77 International Affairs 31, at 42., also: David Miller has argued that “[i]t is a truth widely if not yet universally acknowl-
edged that the protection of human rights is one of the main aims of global governance — not the only aim, for sure, but one of
the main reasons for thinking that governance must exist on a global and not merely a national level. When states are unable
to protect the human rights of their citizens, or indeed are actively involved in violating those rights on a significant scale,
then ‘the world community’ has a responsibility to step in and ensure that these rights are protected”, see: David Miller, “The
Responsibility to Protect Human Rights”, Memo for the workshop on Global Governance, Princeton University, 16-18 February
2006, available: http://www.princeton.edu/~pcglobal/conferences/normative/papers/Session6_Miller.pdf

7 IPIECA, The global oil and gas industry association for environmental and social issues, Human Rights Training Tool, 3™ edition,
September 2012, available: http://www.ipieca.org/publication/human-rights-training-toolkit-3rd-edition
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international mobility,”® and “dependence of many countries on international direct investment”,” it is doubtful
that capital-importing states may take efficient actions against private entities and corporations that violate
human rights within their territories.®® Moreover, national laws and regulations relating to human rights, as
well as labour and environmental standards of many developing capital-importing states may become capable
of producing a required effect when a host state reaches a certain level of its economic development. All of the
foregoing means that protection of various human rights, as well as labour and environmental standards into
the capital-importing states apparently lacks legal, institutional and policymaking mechanisms.

By virtue of the fact that in many cases, some of private investment entities as well as MNEs themselves
lack an interest in respecting human rights, and considering difficulties with placing a direct responsibility on
them for the human rights violations,®* numerous alternative initiatives have been developed with the aim to
hold those entities accountable for “the sociocultural welfare”®* and “human rights of [...] the people living in
host countries”.® However, those initiatives have mainly resulted in adoption of voluntary guidelines,® codes
and conducts for business entities.

One of the recent guidelines, unanimously endorsed on June 2011 by the United Nations Human
Rights Council,®® is the United Nations Guiding Principles on Business and Human Rights (UNGP).%¢ As
introduced, the UNGP has been “designed to provide for the first time a global standard for preventing
and addressing the risk of adverse impact on human rights linked to business activity”.®” The UNGP is
a guiding tool for businesses and states in implementation of the UN “Protect, Respect and Remedy”
Framework for managing business and human rights challenges.® However, it must be considered that
the UNGP “will not bring business and human rights challenges to an end”.2° Those Guiding Principles are

78 Weschka, supra note 68, at 628.

& Idem.

& Idem.

81 Monshipouri, Welch & Kennedy have argued that “MNCs have thus far shown meager interest in the sociocultural welfare or

human rights of the vast majority of the people living in host countries. MNCs are under no legal — much less ethical — obli-
gations to the governments of the countries within which they operate, even as their policies and actions affect hundreds of
millions of people. Conversely, it is states that ate accountable to the transnational business and economic private regimes
set by the MNCs. In the absence of international regulatory agencies, MNC have been entirely free to devise their own rules,
creating an environment less hospitable or indifferent to human rights”, see: Mahmood Monshipouri, Claude E. Welch Jr. and
Evan T. Kennedy, “Multinational Corporations and the Ethics of Global Responsibility: Problems and Possibilities”, (2003) 25
(4) Human Rights Quarterly 965, at 987-988.

82 Ibid, at 987.

8 Idem.

84 For example: OECD Guidelines for Multinational Enterprises which are non-legally binding and represent recommendations
providing principles and standards for responsible business conduct for multinational corporation. Originally the Guidelines
were adopted by the OECD in 1976 and revised in 1979, 1982, 1984, 1991, 2000 and 2011, please see: “Guidelines for mul-
tinational enterprises”, http://www.oecd.org/investment/mne/2011update.htm; also: United Nations Guiding Principles on
Business and Human Rights (UNGP), which are a global standard for preventing and addressing the risk of adverse impacts
on human rights linked to business activity, see: UN, 2011, “Guiding Principles on Business and Human Rights, Implement-
ing the United Nations “Protect, Respect and Remedy” Framework”, HR/PUB/11/04, available: http://www.ohchr.org/Doc-
uments/Publications/GuidingPrinciplesBusinessHR_EN.pdf; for Guidelines please also see: United Nations Global Compact,
“UN Framework, Guiding Principles for the Implementation of the UN “Protect, Respect and Remedy” Framework”, available:
http://www.unglobalcompact.org/Issues/human_rights/The UN_SRSG_and_the UN_Global_Compact.html

8 UN News Centre, “UN Human Rights Council endorses principles to ensure businesses respect human rights”, available: http://
www.un.org/apps/news/story.asp?NewsID=38742#.UaE_30BvDDs

86 UN, 2011, “Guiding Principles on Business and Human Rights, Implementing the United Nations “Protect, Respect and Reme-
dy” Framework”, HR/PUB/11/04, supra note 84.

87 United Nations Human Rights Office of the High Commissioner for Human Rights, “New Guiding Principles on Business and

Human Rights endorsed by the UN Human Rights Council”, available: http://www.ohchr.org/en/NewsEvents/Pages/Dis-
playNews.aspx?News|D=11164

88 Idem. as indicated “Under the ‘State Duty to Protect,” the Guiding Principles recommend how governments should provide
greater clarity of expectations and consistency of rule for business in relation to human rights. The ‘Corporate Responsibility
to Respect’ principles provide a blueprint for companies on how to know and show that they are respecting human rights. The
‘Access to Remedy’ principles focus on ensuring that where people are harmed by business activities, there is both adequate
accountability and effective redress, judicial and non-judicial”, see: Idem.

8 UN, 2011, “Report of the Special Representative of the Secretary-General on the issue of human rights and transnational
corporations and other enterprises”, John Ruggie, Guiding Principles on Business and Human Rights: Implementing the United
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not intending “in the creation of new international law obligations”.®

The UNGP recognizes “(a) States’ existing obligations to respect, protect and fulfil human rights and
fundamental freedoms; (b) The role of business enterprises as specialized organs of society performing spe-
cialized functions, required to comply with all applicable laws and to respect human rights; (c) The need for
rights and obligations to be matched to appropriate and effective remedies when breached”.®! It stems from
the UNGP that states have a primary duty to protect individuals from corporate violations of human rights,
whereas private entities should respect human rights.

The UNGP sets out that “States must protect against human rights abuse within their territory and/or
jurisdiction by third parties, including business enterprises. This requires taking appropriate steps to prevent,
investigate, punish and redress such abuse through effective policies, legislation, regulations and adjudica-
tion”.%2 With respect to business enterprises, the UNGP indicates that “Business enterprises should respect
human rights. This means that they should avoid infringing on the human rights of others and should address
adverse human rights impacts with which they are involved”.®®* Moreover, business enterprises’ responsibility
for respecting human rights requires that those enterprises “(a) Avoid causing or contributing to adverse
human rights impacts through their own activities, and address such impacts when they occur; (b) Seek to
prevent or mitigate adverse human rights impacts that are directly linked to their operations, products or
services by their business relationship, even if they have not contributed to those impact”.>*

Obviously, the UNGP is a step forward towards “preventing and addressing the risk of adverse impact on
human rights linked to business activity”.> However, from a legal perspective, the UNGP is non-binding mech-
anism; as well as no clear enforcement mechanisms for the standards are set out.®® Moreover, state duty to
protect and corporate responsibility to respect are interdependent, meaning that “Corporate responsibility to
respect depends on State implementation of its duty to protect”.®” That has a potential of making the whole idea
of protect and respect absolutely misbalanced, particularly into the developing states. Many foreign enterprises
and corporations have enormous power and influence, whereas states, particularly developing ones may not be
able or even willing to confront those enterprises that bring investment into those states.®®

Based upon our discussion, the following conclusion could be made. Considering a growing process of
globalization and interdependence of public and private actors, as well as a power and an influence of foreign
direct investment makers, it becomes obvious that the 11As should be converted from one pillar into double
pillar mechanisms wherein those investment agreements and treaties should seriously consider various hu-
man rights issues. Without that approach, intersection of human rights and investment issues is concerned
with substantive as well as procedural difficulties. Investment arbitrators are sometimes relying on certain
rulings of the ECHR in order to clarify, by means of analogy, how certain investment treaty provisions might
be construed.’® However, as it has been argued, “analogy without theory is blind”.}® It is apparent that the
general system of investment arbitration also exhibits serious difficulties when human rights issues are raised
before the investment tribunals. Considering the foregoing, it is apparent that some further legal, institution-
al and policymaking improvements are needed.

Nations “Protect, Respect and Remedy” Framework, Advance Edited Version, 12 March 2011, A/HRC/17/31, at 5, available:
http://www.ohchr.org/Documents/Issues/Business/A-HRC-17-31_AEV.pdf

%° Idem.

o1 “Guiding Principles on Business and Human Rights”, supra note 84.

92 Idem.

93 Idem.

o Idem.

% United Nations Human Rights Office of the High Commissioner for Human Rights, “New Guiding Principles on Business and

Human Rights endorsed by the UN Human Rights Council”, supra note 87.
% Phebe Mavungu Clement, “UN Guiding Principles on Business and Human Rights: Weaknesses and Way Forward”, XII Interna-

tional Human Rights Colloquium, Sao Paulo, 14 October 2012, available: www.conectas.org/arquivos/multimidia/PDF/182.ppt’
97 Idem.
98 Idem.
99 Peterson, supra note 1, at 23.
100 Ronald Dwarkin, “In Parise of Theory”, (1997) 29 Arizona State Law Journal 353, at 371.
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RESUME

This study explores Legal Aspects of Advisory Opinion which is one of the functions of the European
Court of Human Rights. The study describes positive as well as those problematic issues of Advisory Opinion
which have been outlined in Protocol No.16 to the Convention on the Protection of Human Rights and Funda-
mental Freedoms. The aforementioned topic has not yet been explored from a legitimate perspective.
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The function of Advisory Opinion, as proposed by the European Court of Human Rights, is to provide a
legal guideline since a political body may not properly decide a legal issue. Provision of an Advisory Opinion
to the highest national jurisdictions relating to pending cases, as a novelty introduced by Protocol No.16, may
itself limit the independence of and cause the impact on national courts.

Apart from that, the European Court of Human Rights may itself be impacted by its Advisory Opinion as
a decision of national courts could be appealed to the European Court of Human Rights.

Ratification of Protocol No.16, therefore, reduces the level of independence of national jurisdictions.
This study aims to analyze those risks within the scientific level in context of legal measurement.
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7 Idem, 49 (2).

8 Protocole n° 2 a la Convention de sauvegarde des Droits de I'Homme et des Libertés fondamentales, attribant a la Cour
européeunne la competence de donner des avis consultatifs.
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dmees 033356 by 3ombl, Moz dmdagsmdo dgndmgdmes gedbsmaym 3mbggbzanl bLadstmmambamdmygdals
Logsbo.

dg8amdn dndotmzgs LabadsMmmmbadn bszmbLymEssom ©abzgbol as3g30l Mmomdady asbb-
m@309mEs 2008 Bgmb, Gmss babsdstommad dongmm 3ofmggmo Lo mbLymEd30m @ab33bs. BnbobGMms
3m3089&0b mbmgbal Lagdggmbg, babadsMmmmb o 3omsa@sol Lo mblymEssom @sbizzbsdo Mbos
3q9535bgd0bs  g3Mm3nmo  LabsdsMmemmb Imbadstmmgmdal  306ns@ms Logdal dgdswagbemdal
bagnmbo, BgMmdoma 3o6ns@gdal Bomdmmoaqbmmdals godm.

5b0dbyyem d93mbggzedn, Ladatmsdgb@m sbsddmgad yotym dom@ ol dngm 2006 byml dgmegzsdy-
e 39bo@s@os bos, HmMIgmas Ibmemme 3sdHmdomn bgbolb Bomdmdswagbemmdom nym ©s3mMa3emg-
J&9dnmo. ool YoMmymazolb dodgdo ol gobmesm, HmAd sbdn 56 BogMMoMgdos sM(39Mcn drgEMmdomn
Lgbob badmBoagbgmo. badsmmsdgb@m sbaddemgs doRbggms, M3 s0bndbmmom sanmo 3mbws ds-
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9

3m6396(300b 89-11 m788s, Mm3gma(z domadn dggas 1998 Bemal 1 6mgddgMb, 3mBabos dgzgams bHmmo s@z0MHmznc
8m3m3s3g Lobadasmommmman. 3mBobnolb gnbd309830 dgmamms LaRgmgdol abomgdmdal gobbamgs, ImEnggdals 3Gm-
3920M0b Ro@omgds, Bod@gdab go8mdngds, @abgzbgdal dg8mdaggds s Labodsmmmmdn Logdal sedgms. sdsbowady,
3mo@)0 Mo mmasbm gobobomogos badsmommagdMog bogombgdlb. 8g-11 mdd8s gosmdds 3mBobns @s 5mbndbammo Ma3emg-
39d0 Bosbags mogow Labadsmommb.

1992 Bmab 25 o0l 9080560b gmgdoms g3Mm3mmao 3mb396(300b 89-10 mddol 3omggma gbmaom gomddgdmmo ndbs
dggmao 3mbggb300b 32-g Inbemal 3oMggmo doMag@ogal Rsbsbgmo ,mtn 3gbodgmn®. sgdgmeb gs8mdmnbatyg, 8g-11 mddals
0b3m@3mMomgdol dgmgasm 3mbggbznal sbamoa & dbEab 47-9 Bmbmnwsb s8mmgdamon ndbs 5xbndbmmoa doMmmds.
5©530560L Rmgdsms s dofomse magabygmagdoms ©a330L 3Mbgg300L ©sbsbdow Labsdsmmmm o6 gsbaboemagl
Botanbor asbazbawl, g 5ebndbmma baddg gomag e LagMmsdmMobm as8mdagdol 86 dmagemgdal bbgs 0bLES6300b.
dqbemo 35 (2 ,3°).
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mdgmors dgbemmadss 399amdda dob Ladmbadsmmmm gMbdznal gobbmmsogmgdabslb oggsmads.
dqbodadobow, (39m3gme dgdmbggzgddn, dgndmgds, sgomo 3Jmbogl 39bmowsGms bosdo Mmdgemndy
Lggbob Bodmdagagbemals 6 3emgda MEgbmbdoom BofMdmemagbsls.

h396L dgdmbzggzedo gabgMamm@o sbaddemgs 396ns@ms dgMmhgzal EA™L ©sds@gdom 3y5bgdl
0d 306MmMdgdL, MmIgmbsg moge dookbgsl dgbadsdobsow, 35d0b, Mmss 3mbggbznnl 21-g9 dybmao dogy-
®0093b dbmemmE 39b@nws@0b domar Bbgmdmog mznbgdgddg s 3Mmggbomm 335mag03s(300dg.

0913(35 3¢0b0dbyemn 56 60dbsgl, HmA3 Lgbol gocmzemnbbnbgdol god@mMo bLErmmaw 0dbsl Momy-
Mgoo. 306896 9Lgdmmads Labgm3bogmd Mbws Jodsmmnmb yggmes dmBsl, mam(z 33sb babsdstion-
mm 30b0dbagl, HmI mMngg bgbolb 3obwoEs@gdn MsbsdMow 0dbgb dgMmhgmmbo, dogMsd gl o6 ¢bros
0ymb dmagema gobdbadrmgMgmn i@ mMo 39bmnws@gdolb dg@mhgzal 3Gm(39Ld0 s YY3nMsGgbmds «bos
d0gbogmb dom 3Mmegboggem mgobgdgdl. babgmdbogml b0t Lgbms sMsmsbsdsta bsmImmaqbs,
mEabss E(3Mmos 3Mbggbz00b 21-g9 3mbmolb d0Mmdgda, 56 Mbos 3obogl 3obroEsGms asbbnmgsdy
M0 043l 30dgbo. 5¢bndbymn ol 3gbs dgadmgds gs 390l 0gdgsb ged3m3mabafyg, Mm3 ssdnsbals
MRmgdsms g3em3mo 3mb3gb(305 56 0035mnbnb0badlL Mondg b3gznsma® bybl, GmIgmas a9bogfmem

35608)98)b Lagomgdmmme dnohbggws.

08335M0 Bgbo gooRboso Fbmemmm LogHmsdmmabm Labbmal bsdsmmemal Lobsdsmmmbs’ s
500530560b> s bambos MBmadsms sg3M0 M babadsMommagdl'e, mmIgmo(y dso dgdswmaqbemmdsada Jo-
m0obs 8 35353530 0653Ms@ BoMmIMagbal gommgdnmadsl nmgamobbobydl.

65(3 999690 9MM3zbmm LabadsMmmmgdl, s3g3560 gommgdmmads hogdmos 53b@Mnal, dgem-
300bs 5 Mo@300L 3obMbIgdmmmdadn, HMBmol Msbsbdswasy domn Mbgbsgbo s 3MBLENEMEMM be-
badsmmmmgdo 396y Mababbmmmdom Mbws 04696 Batdmuoa gbaembo.

12 idem, (22).
13 idem, (21).
1 Avis consultatif sur certaines questions juridiques relatives aux listes de candidats présentées en vue de I'élection des juges de

la Cour européenne des droits de I’homme. Cour EDH, G.C, 12 février 2008.

» Lobbeab LaBammeol LogMmsdmEabm babadsmmenmb GmBab Bgbogds. 1998 b. dmbema 36. 3964@0 8. (0an).

16 Protocole relatif a la Charte Africaine portant sur la Création d’une Cour Africaine des Droits de ’'Homme et des Peuples. Le
10 juin 1998. Article 12 §2.
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6o, Laas(s bmmmeE dgecmdomoa bigbo BogMMamgdl, 13MobiMndnbsznsw dgndmads dgisbogl.
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056 356000s@)0. ghmsgHmn dgdrwas, GmIgmas dgndmgds bgmadgd 3gmgm dbasmglb 3Jmbogl, stnb
b, B3 bgmo o6 dgmdommmb LadsmEodgb@m sbaddemgol 8ngh s6hg369d0L 3Mm(39MMAL Brm@msrnE
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3. 33-16 MJ3NL LO3VGOII3AHN3N IJLEMEMBI6()
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35(3990L ImbmM3600), F0dsMNMB 5530560l MBgdsms gztm3mm Labsdsmommmb magzal Bomdmgdsdn
3bgdme Logddgbmob ©s393d0Mgdnm." Lo 3MBLMMES(30M ob33bal gob393L nwo doms@s. asobboen-
3590 Imbsbomgmdl dsmamn bgmdgd 33tgmo dbamol bamdmBsmaqbgma dmbsdstmmemg ex officio 65b0on.

39-16 mddn 36doemagb 3mbzabznob 57-g dgbemoo gomzsmabbobgdym gmagmaze® @emddsl.
a5bbbgaggdnm bbgs mddgdnbegsb, ngo o6 0gbgds bagsmegdymm 3mb3z96(300L 3mbsboemg LabgmdBogmg-
dobamzgalb s godmygbgdamo 0gbgds dbmemme bgmdmdbgmo Lobgmdbogmgdals dodsmo. mddn domsdn
dgnb dbmemmeo 3sb dg8wga, Moz 93Mmbaddmb bggco 10 Lobgmdbogm Imabrgbl dob MsGogozsz0sb.

mgddob 36go3dmmol dabgogom, 5badbyma Losbmolb d0bsbas LEMSLEYMaL LabsodsGmmmbs
5 9Mmzgbym oymabood3090L ImMab YMongmoddgmgdal gommdsggds s bydbowanmmdals 36nbsn-
30l 30dYsfgds. 8dobmsbagy, (3bowns, oy gMmzbymo om@abond30gdo LEMILOYMaNL Labadsmml
5b,33690L g50035mnbBNbgdgb s Ly oMbl 3MB39b(300L dgbodadabo gowsbyzg@gb, bsgmagda batmhgma
dg35 bLGMLAYMAL LabadsMommmdo, Moy bafggdgmb dmE bl Hmame (3 dbamgqdl, sbggg bgmb dgu-
BymdlL LabsdaMmmmb 356@30Mmgsl.

ame (3 30300, bEMOLOYMZNL LobsdaMommm 5@ sMol gMmzbymn bsbsdsMomm bgmobyyemgdals
b33m0 0bLESB(309. 838 MMM 56 Jgmdmns g(339mMb 9MM3EMEmn Be@mBs@ oo 56 nbrngo -

v Avis consultatif sur certaines questions juridiques relatives aux listes de candidats présentées en vue de I'élection des juges de
la Cour européenne des droits de I’'homme (n° 2) (Cour EDH, G.C, 22 janvier 2010). (§ 46).
18 Protocole n°16 a la Convention de sauvegarde des Droits de ’'homme et des Liberté fondamentales. Strasbourg, 2.X.2013. Art. 1.
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d9m0s s gdmmo 0dbgl Hmame(s Jomomgds, o Mmammo gosbyzg@nmgds ¢bes dnommb 3mb 3Mg@mm
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(300 333650 50 543L Lagammgdemm babnsmn, dogfsed gMmzbmmn babadsMmmmbamgal bagHomsdm-
0bm Labadsonmmb Lo 3mbLbymEsz0m @b gzbsl Mwame wowo gogmgbs dgodmgds 3mbogl badmenmm
35006y3980mgdal dobomgdsm. dgbedsdabaw, 0Mmggzs babadstmmmb sdme ogdermmdal bsgmmsdm-
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bagommggemmmb  396mbdgdemmds 5m0sMgdl LogMmedmmobm bLadstmmemal 3M0ds@b, gofws d
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@6 396mbL.?? Bgbadsa8nba, Dgd8moa sxbadbyem bLo@ms(30530 gMmmzgbmmo babaBsmmem admmgdmmo aob-
00905 ©8gYMHEbmML 3mMbLE G (305L s ssMMZzamML 3Mbagb(zns.

39-16 ™ddn gbobosmdogagds sbggg mogew 3mbggbsonl 47-9 dgbmoom gozbewgdyem bszmb-
LyemBoom ©ob3gbolb 360b(303L. s0bndbma dbmal Jobgwznm bszmMBLYmEs0mM ©L33bs o6 Mbos
9b90m@aL 3mb3gb(300ms s dabin Mddgdam wssYmo YRMgdgd9d0l 30635 Egdsb. 356 o Mbws gobzgb
LagmMBLYMEG(30m ab33bs nbgo Laddgdy, MmMgema(s dmdsgsmdn dgodmgds gobgl badsGmambasmadmg-
30l bogsbo s Lobadsmmnmmb sgol Mgenddo dmbomb 53 baddal gobbomags. 47-5 dgbeal o 3Mdsmgs as-
dm3@0bsmgmdL 3gsmn mman300sb, Hm3 bLogdolb gobbomgal 3Gm(39L3n bLabsdstmemm o6 dmgd(39L magal
309t 353990 bd3MbbmmEs30m ©sb33b0l gogmgbal J393.
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bagdg3n Lgemdmbo LogMobagmol Bobssmdmgy LabadaMmmmm MmNmgdl, MmMAE 0gn 39 aob3gdlb dMdobgdalb, MmBmal

IgbEAmmadsz bogompgdamm gobogds gfmzgbam ©mbydg. 3963(3bogdgmn Bmaombmgms, @asMRgboma gows dmgbaws

BogMmabogdal (30b530. bBogMmomgdal 8bamg o6 agm 530l Bobssm8ogan. bLGMLdmManl Lobsdsmommmad gobdsm@s,

03, 363963006 M6sbIsw, Bobs 565 5g3L NBmgdsImbamgds, asobzgb sdgg3s60 dcdsbgds. AFFAIRE SELMOUNI c. FRANCE.

(Requéte n° 25803/94) 28 juillet 1999.

0 sbobadg bagommggmmb Babssm8wga. (boRngstn no. 71503/01) 2004 Bemob 8 s3®nemo. §202,203.

2 3000353960 ., ,00530560L M@mads: HmamE Mbrs n33qL 3ol LGMILIYManbs s gMMEBYmo LabsdsGmmmgdan®,
J0Fbomo 000080560 > 3MbLE NG (305, 1, 2002 Bgema, a3. 60.

2 bagomggmmb 3mbBLE G 30s. 1995 Bemol 24 s330b@m. d4qb. 6.
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9636 LabsdsMommgdda bsgmbbyym@sznm ©sbyzbol asogds 3mbggb300lb s0badbyyemn dgb-
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NEW CONSIDERATIONS ON THE SINO-EUROPEAN RELATIONS,
FROMTHE PERSPECTIVE OF THE GLOBAL BALANCE OF POWER.
THE MIRAGE OF THE SILK ROAD

»ASIA MATTERS — FOR EUROPE. AND EUROPE MATTERS — FOR ASIA”
Joint declaration of the former European Union leaders,
Herman Van Rompuy and José Manuel Barroso

16 October 2014
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» The world today is a mess, there is no doubt about it. But probably this is also how the contemporaries of
other historical times saw their present. We could rather say that the international order is difficult to predict at the
beginning of a century which is already dominated by very confusing moves and combinations. Using the author’s own
means of research and observation (field research, the perception of reality from the perspective of the study of history,
and a compared dimension), this article wishes to shed some light on a part of the role played by the European Union
in the international policy under the circumstances of the fast transformations suffered by the global economic and
security environment. The strategic relation with China is worth discussing at several levels (depending on the various
categories of interests); our considerations about the course of the strategic partnership between the two powers and
about the current evolutions of the international scene try to provide only some necessary benchmarks for an overall
understanding of this diplomatic closeness.

The United States and Russia are global phenomena with complex, eventful trajectories and a direct impact on
modern universal history. Having emerged on the international arena approximately at the same time, the evolution
of the European Union and China (the name Zhonggud means the Middle Kingdom) is not reflected in the adoption or
appropriation of the features of the old dualist model generated by the two ideologically opposing groups, the West and
the East. They both try specific governing and extension formulas: the first chooses the road of the European integration
and thus stands out in the classical landscape of intergovernmental cooperation and transnational dialogue between
the states and the second counts on the advantages of its physical architecture which generates prosperity, to make
its presence felt on the global scene. Last but not least, the article wishes to bring forward, within a certain contextual
framework, those essential elements of civilisation which provide an easier understanding of the surrounding political
and economic realities, advancing new reflection leads.

Dan-Alexandru POPESCU

Dan-Alexandru POPESCU has a Ph.D. in History (Université Rennes 2 Haute Bretagne, 2006), is a professor of In-
ternational relations and European studies at “Lucian Blaga” University of Sibiu, founder and coordinator of a European
Documentation Centre (EDC) while also working in the non-governmental sector in Brussels. This article was written
during his stay at the School of International Relations and Public Affairs - Fudan University in Shanghai, where the
author benefited from a study & research scholarship offered by the Chinese government based on the bilateral cooper-
ation between Romania and China.
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Recently, the ASEM (October) and APEC (November) summits have had the effect of opening the eyes
of the public opinion on China and, implicitly, on Asia - a continent whose image is dominated by the moves of
this used-to-be “dormant” giant. Not just materials about economics, but also articles debating the contem-
porary policy dynamics, various social and cultural aspects or security analysis from a compared perspective.
In a recent study with the title The Role of China in Europe’s Perception of Asia professor S. Bersick! comes
with a series of important clarifications: the economic and social issues (the economic situation as a whole,
investments, business opportunities, sports, elements of culture and civilization) take most of the news time
in a generally neutral light and China is Asia’s main vector of visibility in Europe. The media from eight EU
reference? - countries - relatively well balanced in terms of politics, economics and culture - tries to provide
a legitimate framework for this Asian perception barometer within the European world. Asia as a giant is not
seen as a power in itself, as a unitary presence on the international arena (Asia as a non-entity) but just by the
actions of its composing states. These states - China, then at a considerable distance Japan, India and South
Korea - contribute individually to the distribution and sales of the “concept” with the negative perception
(Asia as a peril) visibly characterising the most important level of transcontinental dialogue, i.e. the commer-
cial relations. Also, it is interesting to bear in mind that the European media sees Asia via the United States,
which is very much involved in the cooperation process in the region.

This homogenous vs. heterogeneous perception of Asia would be nothing new, for the European Union
itself is understood through the lens of its most representative member states. But to what extent do we man-
age to overcome the simple geographical approach of the subject and the psychological barriers around the
notions of distrust, prudence and even fear? Probably this is linked to the progress of the international system
as a whole and last but not least, to the controversies of human nature. Through its foreign policy instruments
the European Community remains mainly focused on the strategic matters related to neighbouring countries;
crisis management and the security of its close proximity frontiers (the safety belt) are its main priority. Fol-
lowing this logic, our ability to understand Asia, the interpretation of the facts happening independently of
our collective memory, but also the angle at which we are surprising others’ expectations and decisions are
and remain rather limited. Of course, the European Union is not mistaken when it prioritises its foreign policy
strategy depending on the regional geo-politics. China does the same in the Asia-Pacific area, trying to set up
its own “Commonwealth” first and foremost, its own community of states close to its economic interests and
thus to play a regulatory role in the operation of the macro-regional development engine. If you're well and
things are peaceful in your own yard, then you may dedicate your time to other causes, with universal stakes.
But the two poles must collaborate permanently, against the backdrop of the general instability, creating new
bridges between people and the cultures they represent (through research & innovation, development of the
informational society, public diplomacy). This wish becomes an imperative of the ultra-globalised world as
the growingly acute interdependency between economies, security strategies, the pragmatic vision and the
win-win type relations impose a reorganization of the relations between states.

In order to understand China’s behaviour in the sphere of global action and power we must first look at
things from inside. Far from trying to limit the Chinese development model to a set of superficial correlations
- as the multiple dimensions of a China of the future® deserve to be studied in detail by various specialists - |
would start with a statement I've discovered by chance in a book that | was skimming through at the seventh
floor of a big Shanghai book store on my continuous lookout for new sources of information [unfortunately,
the number of politics and social sciences books translated into English is still extremely limited, which puts
significant barriers to a foreign scholar’s access to long chapters of local history, literature and press]. This

1 Presentation held at the Fudan University (Shanghai), School of International Relations and Public Affairs - SIRPA, on 21 No-
vember 2014.

2 Austria, Belgium, Denmark, France, Germany, Italy, Romania and the United Kingdom.

3 According to president Xi Jinping, China’s dream is based on a prosperous, powerful country, the great rejuvenation of the

Chinese nation and the happiness of the people (The Chinese Dream of The Great Rejuvenation of the Chinese Nation, Foreign
Languages Press Co. Ltd., Beijing, PRC, 2014).
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short, but impressively incisive paragraph might provide a possible explanation to the jostling ascension of
contemporary China: ,We were born into the world poor through no fault of our own. But to die poor is a
sin”4. Through a simple trick of the imagination we could try to link this existential testimony of a local from
rural China to a much more famous phrase attributed by the Western media to the Chinese leader Deng Xiao
Ping (1978-1992): “To get rich is glorious!” (Wealth is glorious). And even if the initiator of China’s modern-
ization policies has never uttered something like this in public, as the Far East is constantly stimulating the
fascination of the West, it most certainly could be used as a leitmotif of today’s Chinese miracle, reproducing
in force the essence of a general motivation.

Any study of a social-political reality needs several field trips and we are inevitably faced with the de-
sire to make constant comparisons: in other words, an urgent impulse to relate your own interior, your inner
ideal of happiness to the outside, to the foreign world, both material and spiritual. Patience (the ability not
to judge on a first impression), tolerance (availability for dialogue) and the spirit of observation (the ability to
read messages in gestures and reactions) become at this critical point not just qualities but also working tools
in the hand of the historian, writer or diplomat. Trips are open books which provide you with something very
precious - direct contact with people, with elements from their daily lives, from their space of practices and
mentalities. So here | am, for the second time®, surrounded by the same crowd - pleasant at the beginning,
but tiring as the evening comes, constantly checking the level of air pollution, frequently looking at the sky,
puzzled by the disturbing sound of the planes launched in their seemingly never-ending military bravadoes,
experiencing live that socio-cultural pressure (some call it shock) which becomes in time a lifestyle but which
us, from the outside, see with different instruments. Normality, in its multiple manifestations, is relative from
one person to the next, hoping that the individuals - or the states - intuit accurately the common background
and surprise the differences, in order to respect them. The clash of civilisations does not happen exclusively
between Christians and Islamists, or between communism and capitalism, but also between Eurocentrism
and Asiacentrism: two concepts defining opposite political systems and different combinations of thinking
mechanisms and beliefs. But do they reject each other in absolute terms? Which is the limit of this cultur-
al-philosophical dichotomy and how can we spread the universal values of peace in order to avoid breaking
the balance, mutual delusions and abuses® in the international system?

Like people, countries evolve based on endogenous and exogenous factors which we could put into
a pattern determined by certain development parameters: history, traditions, climate, relief, geographical
position, available resources, population, and crucial events. The natural conditions’ and the social-territorial
dynamics fundamentally determine the route and the functioning of a state. A conglomerate like China must
therefore be seen through the lens of its evolutionary pattern, conditioned by the proportions of its own ex-
pansion, the record number of its population and its specific historical evolution (relation between territory
and positioning, related phenomena and human community?). With a surface of 9 562 911 km (World Bank,
2013) and a population of over one billion and three hundred million inhabitants®, the People’s Republic of
China is today a world giant which covers over 6% of the total Earth surface and has approximately one fifth of
the entire world population®. And this requires a considerable effort not just from the point of view of the po-

4 Leslie T. Chang, Factory Girls — Voices from the Modern China, Picador, 2010, p. 64.

5 In the summer of 2011 | was attending a Summer School in China organised by the Confucius Institute and the Lucian Blaga

University of Sibiu. | took advantage of this unique cultural experience - the journey covered Beijing, Shaoxing, Hangzhou and

Shanghai and published my impressions in a vast travel journal (,,China — pe repede inainte”, a set of six articles, Euroeconomia

XXI, Sibiu, Sept.-Oct. 2011).

Thorsten Pattberg, The Conceptual Contrast Between Eastern and Western Cultures, Foreign Languages Press Co. Ltd., Beijing,

PRC, 2012, p. 194.

7 According to the studies, throughout a period of 2000 years, the territory of modern China has seen a series of extreme
phenomena. Figures speak for themselves: 1621 floods, 1392 draughts and 1828 famines, i.e. one each year; and between
1766 BC and 1937 AD there were no less than 5258 disasters, in average one each six months, according to Sujin Guo, Chinese
Politics and Government, 2012, p. 41.

8 More exactly, 1,357 billion inhabitants, as the trend is ascending, World Bank, online database, consulted in October 2014.

Here you may find some interesting comparisons: Matt Schiavenza, A Surprising Map of the World Shows Just How Big Chi-
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litical and administrative organization, but also in terms of economic order: the state, the main beneficiary
of its citizens’” work, must produce a lot and in a sustained manner in order to face the constant consumption;
the immediate effect - social stability'!. The conception of the political and its instruments of action are de-
signed to meet the realities from the inside; the identity construction is based on the need for massive public
work, and on an ample, conjugated public intervention for the achievement of a common good which in time
becomes that element the survival of the community itself is dependent on*2.

Post-revolutionary China has evolved spectacularly in the last fifty years; massive urbanization (the
considerable importance given to industry, transports and communications) but also international cooper-
ation has brought it today in a position slightly comparable to the western countries. Moreover, the start of
China’s opening policies is considered a decisive factor of development; these reforms were initiated in the
early ‘80s: tens of thousands Chinese could travel to study abroad (especially in the United States) and their
professional and research potential upon their return home was and continues to be exploited by the Chinese
state®®. The modernisation of the economy, its alert rhythm and dominant position within the world geo-
politics are obviously determined by demographic aspects: 70% of the Chinese population is professionally
active, which puts it on the first place among its main opponents on the world markets. However, between
2030-2050 this boom will start decreasing, as the number of active individuals drops by approximately 220
million, argue the experts of the French National Institute for Demographic Studies based on the latest pro-
jections of the United Nations!*. The direct causes would be: increased life expectancy and the ageing of the
population, low fertility, unbalance between the male-female birth rate percentages. But what does this data
say and how sustainable is China’s model of economic development? A difficult answer to give.

The OCDE® observers announce that the vertiginous growth of urban population (it is estimated that
before the end of the century approximately 90% of the population will live in cities) will have rather serious
social-economic and environmental repercussions, making life difficult for the Beijing leadership. We shall
bring to this discussion only a few elements different from the ones mentioned above, such as the decreased
future productivity caused by the decreased percentage of active population, the extremely high level of pol-
lution and especially the chronic rural pollution, health and food security related risks, insufficient food pro-
duced by the local agriculture. We could say that China’s historical dilemma remains the same: how to overlap
the Western order (Westernization) over the essence of its own civilization (Socialist modernization?®) and

na’s Population Is, The Atlantic, Aug 14, 2013, online source, consulted in October 2014, http://www.theatlantic.com/china/
archive/2013/08/a-surprising-map-of-the-world-shows-just-how-big-chinas-population-is/278691/.

10 The state party being the fundamental institution, unlike other political regimes, where parties function as organizations. We
remind you the essential characteristic of the Chinese governing model (,,Socialism with Chinese Characteristics”): a commu-
nist, ultra-centralised and bureaucratic state on the unique party skeleton, without a middle class similar to western bourgeoi-
sie, capable to cause major changes on the power monopoly.

H The Chinese eat industrial amounts of food per day (it is said that the Chinese eat absolutely anything) and the government
must ensure and make sure that the entire population is given access to a general source of food, a mandatory prerequisite
of social calm and political control.

12 Unlike European feudalism, as some scholars argue, the hydraulic society - built between its two major coordinates, the Yellow
river - ,the cradle of Chinese Civilization” and the Yang Tze River - has allowed for the emergence of the totalitarian state (or
eastern despotism) considered as the only form of government strong enough and capable to mobilize the entire workforce
and all the available resources in order to build complex and reliable systems and thus save the earth from a disaster, letting
it be cultivated and providing food to the population (Guo, op.cit., p. 42).

13 Dan A. Popescu, Andreea D. Cdlbeaza, Corespondentd din Shanghai-China (l1): Studiile peste hotare au deschis frontierele
Chinei, Euroeconomia XXI, Sibiu, Nr. 417, 31 October 2014. The percentage of those who return once their studies abroad
completed is, however, small, situated at around 36,5% (2012).

14 Isabelle Attané, La Chine, un géant démographique aux pieds d’argile, INED 2014, online source, consulted in November 2014,
http://www.ined.fr/fr/tout-savoir-population/memos-demo/analyses/chine/.
5 Michel Andrieu, La démographie en Chine: une bombe a retardement, Programme de I'OCDE sur l'avenir, p. 34, 'Observateur

de 'OCDE, No 217-218, Eté 1999, online source, consulted in November 2014, http://www.observateurocde.org/news/archi-
vestory.php/aid/20/La_d_E9mographie_en_Chine : une_bombe EO_retardement.html.

16 ,The path of socialism with Chinese characteristics is the only way to achieve China’s socialist modernization and create a
better life for the people” (president Xi Jinping).
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thus transform its weakness in an advantage'’ in a profoundly competitive global context. Let us not forget
that the West’s economic force and geo-political influence stems from long centuries of accumulations and
experiments: the genesis and conceptual acquisitions of the Antiquity in parallel with the migration of the
people have determined the evolutions of the medieval state. The geographic expansion?, the industrial rev-
olution and the cultural-ideological heritage of the llluminist movement contributed to the baggage of ideas
and social-political practices and the cycle ends with the reformation of the governing systems, based on the
modern principles of freedom, justice, equity and responsibility. Things have evolved in time; the conscious-
ness of the European citizen had enough time to grow and the society to look for the best route to develop.

FULL STEAM AHEAD, ON THE SILK ROAD!

“This year, the IMF experts have confirmed that the Chinese economy exceeded the American one in
terms of volume. Thus, the United States lose their top position for the first time since 1872 when in their
turn they overtook the British economy. In 2014 China’s gross domestic product amounts to the equiva-
lent of 17,600 billion dollars, while the American economy amounts to 17,400 billion dollars, according

to the IMF calculations. Four years ago, it was estimated that the Chinese economy would overpass the
Americans sometime in mid-2020. The change occurred, however, in a rhythm more accelerated than any
forecast.” (Financial Times & Adevdrul, 8 October 2014).

Everybody flinched, the media largely speculated on the moment and the figures leave room for inter-
pretations and forecasts of all kinds. For a while (one hour, one day or more, does it actually matter?) China
overpassed the United States and became the country with the biggest economy on the planet. Two months
later, on December 4%, a similar moment was revealed by MarketWatch. Statistics report, markets react and
there is no serious economic analysis or international politics article not to recall, between the lines, of the
upsurge registered by the People’s Republic of China. The evolution of global trade in terms of volumes is
interesting to debate?, but the eradication of poverty and the stimulation of sustainable development are
long-term processes and global disparities remain relatively high, if we are to compare the average wage of
a Chinese worker to that of an American or the level of the GDP per capita between the two countries?.. We

7 Mel Gurtov, Global Politics in the Human Interest, Lynne Rienner Publishers, Inc., USA, 1988, p. 94.

18 This time period - generically referred to as the age of the great geographic discoveries —also means the beginning of Europe-
an colonialism, an aggressive, destructive global phenomenon which even today cannot go without causing deep resentment.
A few centuries later, China still keeps a vivid recollection of its encounter with Western civilization, seeing it as a traumatiz-
ing, yet mobilizing chapter of its modern history: “Since the British invaders launched the Opium War in 1840, the Western
capitalist powers came one after another to China and China was thus gradually reduced to a semi-colonial and semi-feudal
society. Over a long period of time, the Chinese people had repeatedly made arduous attempts and launched heroic struggles
to overthrow the rule of imperialism and feudalism for the State independence and the freedom of the people” (quoting an
explanatory board placed at the Memorial for the site of the First National Congress of the Communist Party of China from
Shanghai, a museum which | had the opportunity to visit right around the National Day, in early October 2014).

19 Keith Fray, China’s leap forward: overtaking the US as world’s biggest economy, Financial Times, Oct 8, 2014, online source,
consulted in October 2014, http://blogs.ft.com/ftdata/2014/10/08/chinas-leap-forward-overtaking-the-us-as-worlds-big-
gest-economy/; Elena Dumitru, Este oficial: China a depdsit SUA si a devenit cea mai mare economie din lume, Adevarul, 8 Oct.
2014, online source, consulted in October 2014, http://adevarul.ro/economie/business-international/este-oficial-china-depa-
sit-sua-devenit-cea-mai-mare-economie-lume-1_54352b590d133766a8c4009d/index.html.

20 The Economist even made a chart of the world’s richest economies in time, The world’s richest economies: China no more, Oct
16, 2014, online source, consulted in October 2014, http://www.economist.com/blogs/freeexchange/2014/10/worlds-rich-
est-economies.

2 China’s GDP per capita still remains well below that of the United States - 53 042 compared to 6807 in dollars for the year
2013 (World Bank online ranking). Although today Shanghai has over 4000 skyscrapers, twice as much as New York, this
real-estate based vertiginous economic boom is deceiving, argue the experts: “The construction crane isn’t necessarily a
symbol of economic vitality; it can also be a symbol of an economy run amok” (Davis, WSJ Nov 21). China’s ambition to build
the highest buildings and its permanent comparison with the United States is not a real indicator of the state of the economy
or of the stable growth of its living standards, like we would be tempted to assume: “What’s happening in China is similar
to what happened in the U.S. 80 to 100 years ago, on a different scale. [...] Cities are competing both within China and also
globally for attention and for the appearance that they are first-world. [...] China will get to the point where economic reality
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use to say that one can have too much of a good thing. Massive industrialization, the symbol and product
of modernization comes with high costs (besides the social-human aspects related to the quality of life);
the maintenance of the same accelerated rhythm of consumption by the Chinese state requires access to
an increased number of resources and, therefore, a new path to “survival”?. In an extremely globalized and
changing economic and political environment, the top positions are always fluctuating and the main actors,
depending on the network of partners they wove around them, move and reposition continuously on the
strategic interests map.

We must bear in mind that diplomacy, like any other human activity, operates in a context subject to
transformations. More than ever, the progress of science and technology (research and innovation as public
diplomacy instruments), accompanied by changes in the evolution of mentalities and of collective psychology
have led to the increase of the complexity degree applied to the current economic and political practices.
However, human nature may be seen as a constant?. At this point in time, just like one hundred or one
thousand years ago, man aims for the same purposes, has the same instincts, responds to the same external
stimuli. The difference comes from the successive layers of universal teachings and their interpretations,
translated in behaviours. The satisfaction of the basic needs of the contemporary society needs a much larger
volume of resources which are depletable. The responsibility, solidarity and willingness to cooperate shown
by the states as main actors of international relations in their never-ending fight for access to raw matter and
trading markets must define the mandatory reference framework of today’s diplomatic relations. Let’s bring
in a new factor - Confucianism, which puts the accent on openness and harmony. “China must preserve and
develop its culture, promoting exchanges between civilizations, to make the world a better place” has recent-
ly** stated president Xi Jinping, wishing to reassure the world that its constantly evolving country does not
wish to extend or generate conflicts.

In October this year, allocating a very generous space, much more generous than usual - to the EU-Chi-
na relations, the Chinese media recalled of the European tour of prime-minister Li Kegiang in Germany, Russia
and Italy, an opportunity for numerous meetings with political officials and important economic players®. At
the end of that same month, in Milan, the tenth high-level conference “Asia-Europe meeting” took place,
announcing a closer involvement of China in matters of global governance and security. Launched in 1996,
ASEM is the most important intergovernmental platform for dialogue and cooperation between continents. It
counts no less than 51 nations plus one special place allocated to the European Commission (recently Croatia
and Kazakhstan have expressed their wish to integrate this organization, bringing the number of member
states to 53). Beijing’s willingness to talk, to get involved in the current world problems but also to connect
to the global solution finding mechanism brings to the foreground a new strategic concept of China’s foreign

- whether that’s on the level of a single developer, local government, or the central government - will become a big factor
that overtakes ambition” (Skyscraper Mania Grips China as Ambitions Trump Economy, Bloomberg News, July 24, 2014, on-
line source, consulted in October 2014, http://www.bloomberg.com/news/2014-07-23/skyscraper-mania-grips-china-as-am-
bitions-trump-economy.html).

2 Also named “natural resources diplomacy”. We could define it as that priority strategy axis of a country aimed at procuring
and protecting access to natural resources. China’s “explosive” economy calls for such “survival” technique given the constant-
ly growing internal demand for energy and its increased dependence on the oil exporting countries. China has massively ex-
tended its influence in Africa, as well - under the umbrella of the development assistance funds - a continent divided between
a legion of poor states, but which are extremely “endowed” in natural resources. See also Jihwan Park, Korean ODA Strategies
for Resource Diplomacy towards Africa: Learn the ,,Angola mode” of Chinese ODA Strategies, The Journal of East Asian Affairs
(INSS Seoul, Korea), Vol. 28, No. 1, Spring/Summer 2014, pp. 1-31. In the period 2010-2012, 51 African states benefited from
Chinese assistance funds completed by the setting up of dialogue and regional cooperation mechanisms such as the China
Forum — Africa Cooperation (FOCAC, 2000) and the China — ASEAN Summit; the African continent also hosted more than half
of the economic infrastructure projects which China contributed to as part of the developing countries, according to China’s

Foreign Aid (2014).
3 René Albrecht-Carrié, A diplomatic History of Europe since the Congress of Vienna, revised edition, USA, 1973, p. xix.
2 At the opening ceremony of the International Conference commemorating the 2565 anniversary of the birth of Confucius, in

Dan A. Popescu, Andreea D. Cdlbeaza, Corespondentd din Shanghai-China (1): Confucius citat de cdtre presedintele Xi Jinping,
drept un exemplu pozitiv pentru natiunea modernd, Euroeconomia XX, Sibiu, Nr. 416, 17 October 2014.
2 China Daily Oct 17, Oct 18, Oct 20, Oct 21, Oct 22, Oct 24, 2014; Beijing Review, Oct 23, 2014.
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policy: the Silk Road. The phrase has a multicultural resonance, feeding on humanity’s historic memory, both
from a Western and Eastern perspective. All the more so, it encourages the creation of “economic belts”
(Silk Road Economic Belt) and transcontinental “commercial waterways” (21t century maritime Silk Road),
necessary in the context of the increased inter-dependence and inter-connectivity between the states. An
initiative which was well-received worldwide and discussed at the 22" high level meeting of the leaders of
the Asia-Pacific Economic Cooperation Forum (APEC, Beijing, 10-11 November?®).

The interest to set up a Eurasian network to coordinate and promote peace and security?’ in an extend-
ed geographic space and to encourage macro-regional development was reasserted by Premier Li Keqgiang
present in Italy at the ASEM summit. Discussions focused on the improvement of the three pillars of coop-
eration: political, economic and cultural-demographic. India and China register an ,,explosive” rate in terms
of population figures, China and Japan, together with the four ,Asian tigers”?® are one of the strongest econ-
omies on the planet and last but not least, China (UN member and one of the five permanent members of
the Security Council), India, Japan and Indonesia (hosting the world’s largest Muslim community) are heavy
players in the world politics®. It is relatively easy to notice that there is a constant presence in all the three
groups of factors influencing the regional and international climate: China, the country deeply preoccupied
with its image in the world and capable of vertiginous growth, as recent decades prove it. One thing that re-
quires a much better nuanced and more creative political philosophy and geostrategic behaviour, in order to
maximize the efficiency of its action from the global balance of power perspective, in the situation of the fast
evolution - and sometimes of the acute deterioration of general state relations.

The theory and practice of international relations show that diplomacy is carried out through negoti-
ation, meaning the parties’ availability to communicate through specific means to fulfil certain objectives. In
conclusion, we speak of states - or groups of states - which manage to achieve their interests to a bigger or
lesser extent, depending on the selected moment, on their own foreign policy strategy or on the negotiation
mechanisms. “Some friends are closer friends than other friends” would confess with a smile Michael Reit-
erer, Senior Adviser of the European External Action Service (EEAS) and former ambassador of the European
Union in Switzerland and the Kingdom of Liechtenstein in a presentation® of the European Union Foreign Pol-
icy (CFSP) and of its relations with China. In the language of diplomacy, close friend means strategic partner
and since October 2003 (the year of the first “Policy Paper” on the EU, when China takes the operational step
from “traditional state-to-state relations” to the community decision level, while also keeping the bilateral
line of cooperation and dialogue between the states) and until the present day (it was only in April 2014 that
the second ,roadmap” was issued - a much more comprehensive guide of China’s perception, interests and
expectations from the EU, after a relative reluctance in the recent years) the relation of closeness with China
tries to reach such an important moment of itself. It may be that Europe needs to become more political than
it is now in order to be a credible partner in its attempt for a coherent, winning approach to the strategic
relation with China (China-EU Comprehensive Strategic Partnership). It may be that it is time to initiate a re-
form of its way of thinking and acting in international politics, with objectives and means adapted both to the
realism of the big powers (relatively to the security and defence conception) and to its fundamental utopian
idealism (a much clearer idea on European integration) in a profoundly imperfect world. For Europe, the ma-
jor challenge lies in the construction of a new global paradigm, Eurasia, “unité géographique et stratégique
majeure” which experts identify as the big balancing scale of world power3..

% Dan A. Popescu, Andreea D. Calbeaza, Corespondentd din Shanghai-China (lll): Asia-Pacific, in fata unei sanse istorice de a
stimula dezvoltarea comund #APEC #China2014, Euroeconomia XXI Sibiu, Nr. 418, 5 December 2014.

z7 Marzia De Giuli, China’s Silk Road initiative enhances win-win cooperation, Shanghai Daily, March 15, 2014.

3 Initially the term of , Asian tigers” (or , Asian dragons”) referred to the economies of four freshly industrialised states from the

Far East, i.e. Hong Kong, Singapour, South Korea and Taiwan, which have passed in the '90s to the stage of developed coun-
tries with a quality of life index comparable to that of Western countries. A new group of states took over: Thailand, Malaysia,
Indonesia, Philippines (the new “tigers”) but also Vietnam.

3 Russia is trying a power-game “at both ends” largely determined by its geographical position which could provide it with po-
litical leadership alternatives both on the European and Asian side.

30 Held at Fudan University (Shanghai), School of International Relations and Public Affairs - SIRPA, on 24 October 2014.

31 Irnerio Seminatore, Les deux modeles d’Europe: Intégrationniste et stato-national. Qu’est-ce qu’une Europe politique?, Wor-

king Paper, IERI, Bruxelles, Nov 25, 2014.
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But what is a Strategic Partnership, to be more precise? Which are the main elements defining it and
how does it turn into a useful tool for international politics? At European Union level, the concept of external
action still seems very confuse, avoiding discussion about a coherent vision of the 28 member states, espe-
cially against the backdrop of a complex decision making mechanism. The states, especially the oldest ones
in the European Community, still have the tendency to assume roles and ambitions of autonomous powers,
with their own negotiation arsenal and a whole political, military and economic history behind them. They
mimic or somehow dodge the idea of cooperation, of a proactive, responsible attitude, aligned to a unitarily
expressed interest. These “primi inter pares” (referring here particularly to the traditional states from the
heavy area of international relations such as Germany, France or the United Kingdom) have in time estab-
lished privileged relations with China, difficult to melt down in the unique pot of the European construc-
tion. The European dimension is complementary to the bilateral relations, making it difficult for an external
partner, especially one from the Far East, with inflexible diplomatic traditions and practices, to perceive that
unique substance framed by the motto “United in diversity” which defines the log of the EU. It remains a
challenge for the EU to find the best method to inspire its friends with trust, while permanently adjusting the
language and the cooperation strategy.

In general terms, how unproductive is it to aim mainly at national interests on the margin of the Euro-
pean interest? Does the Union have the exclusive role of technical support for the member states, providing
only secondary assistance? This is what it inspires, from the outside. It is obvious that the nation state was not
too much diluted once with the emergence of the European Union3?, being a political and legal construction
with much too deep roots in the soil of continental history for it to be eclipsed all of a sudden by the presence
of the absorbing European red tape, after the signing of a thick pack of agreements. In spite of the diverse
critical voices or of the Eurosceptic currents - which are well represented in the Parliament in Brussels after
the last elections, but also in the public life - the European Union continues to play a major role in the life
of each and every member state. At the same time, governments and citizens keep their specific interests
connected mainly to the spatial and cultural reality they live in. And how could it be otherwise, as long as
the states are still seen as the sum of national interests, combining ambition, decision mechanism, coercive
force and action? Moreover, except for a political-ideological division of Europe, there still is a fault line drawn
according to economic progress and political stability criteria, given by the different historical evolutions of
the states. In this direction, we could try to outline relatively easy two categories of member states: the solid
nucleus, generally referred to as the western states, free to evolve vertiginously after the Second World War
and the states left behind, but which after the fall of the Soviet Union - the gregarious factor, have gotten
involved in a series of reforms and in a relatively long transition process - depending on the heritage of each
one’s past - and which are today in the second gear of the European Union (these are the countries of Central
and Eastern Europe).

The reference to the national cultural territories is maintained as an important chain link and the state
organization (defined by constitutions, within the different forms of political regime at a European level) re-
mains the fundamental basis of the existence and development of our society. Nevertheless, this equation
also has a variable: economy. The economy is the one aiming at more complex relations with other states,
with other economies, with other trading markets and other operators involved in production activities. There
is no mystery that economy internationalized much faster than the state, implacable in its manifestations of
security and sovereignty. The citizens, more or less attached to national-historic values, but definitely having
interests of evolution and welfare, from the perspective of the organizations carrying out economic activities,
force political actors to conduct a series of new repositioning, in accordance with their current needs. Let’s
not forget that the European Union started as an economic project (cooperation triggering prosperity on
the short and mid-term), the political integration being visible only in the last twenty five years (cooperation

32 Charles B. Blankart, The European Union: confederation, federation or association of compound states?, Constitutional Politi-
cal Economy Journal, Springer, Vol. 18, No. 2, 2007.
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triggering security on the long term). But the first decades were dominated by free exchange strategies and
policies and by the idea of creating an ideal, competitive market economy; today, the global perspective is
imperative. The diverse approach of the relation with China takes into account all these specific development
factors, as well as the effects of the economic crisis on a global scale which imposed protectionist policies and
strategic regroupings by itself.

Speaking of the relations between the EU and China, it is obvious that the economic and commercial
dimensions take precedence over political and security considerations. It seems only natural, since the EU is
the biggest player on the global trading scene and China has recently climbed on the top position among the
planet’s biggest economies, in a close fight with the United States. If we are to judge in chronological terms,
two decades ago we could barely speak of a commercial relation between the two economic structures and
bilateral exchanges today amount to no less than one billion dollars per day (Deutsche Bank Research 2014).
However, the commercial balance is negative for the European Union which invests more and exports less
in the relation with its Asian partner. On the other hand, China is permanently looking for new trading and
resource markets, courting especially those countries of Europe which were weakened by the crisis (Portugal,
Greece, Italy, Spain) or those which are clearly lagging behind the European average (Hungary, Bulgaria, Ro-
mania)®. One way or the other, this international politics®** is paying off and the maximization of coordination
at the level of the EU’s decision mechanism becomes an imperative of keeping its global economic competi-
tiveness (but also its political-diplomatic influence).

The importance of China as a strategic partner (strategic market) will grow on the long term; it is es-
timated that approximately 90% of the global economic growth will be generated outside Europe. Besides,
over 210 000 inventions were patented in China in 2013, which shows , progress in technology and the coun-
try’s capacity for innovation”*®. This is a relation built on a win-win recipe, with promising results on both
ends, where it’s assumed that each one understands the other’s needs in terms of interaction and coopera-
tion against the backdrop of the realities and constraints of the times we live in. It’s worth mentioning those
aspects which have sometimes caused diplomatic frictions, the dialogue on certain ,sensitive” topics leading
to tense situations and approaches (like for example the episode related to Nicolas Sarkozy’s presidential
mandate, at a time when France was also holding the rotating presidency of the European Union*®, when he
tried to ,waltz” with a taboo topic of Chinese foreign policy, i.e. Dalai-Lama and Tibet*’; or the weapon em-
bargo ,game”, very badly seen by China). To increase its chances of success in the negotiations, the European
Union must act in a coordinated manner as so far the community bodies have served as a buffer between
the - often competing - interests of the states under its umbrella and China. Let’s remember that the first Eu-
ropean Union - China Summit was only organised in 1998 in London, under the auspices of the second ASEM
meeting and the visits of the Brussels leaders to China were relatively rare, compared to the bilateral trips of
the heads of state and government of the member states®.

Have the great world powers lost interest in the European Union? A short nostalgic retrospective does
not comfort any pride. Nevertheless... At the end of the 19* century, the western influence on the world was
at its peak, Europe imposed itself globally not so much due to its military superiority but especially due to
the spread of ideas and transfer of institutions towards the other corners of the planet. In other words, by

3 Approximately one third of the Chinese investments in Europe are in the Mediterranean countries and one tenth in Central
and Eastern Europe.
34 We could try to find some similarities with the divide et impera principle, quite often encountered in the political governing

formulas of Ancient empires; the principles established by China individually with the European states are not very productive
from the perspective of the European interest and from that of the central administration strategies.

3 Wang Xin, ‘Progress in innovation’ as invention patents pass one-million mark, China Daily, February 27, 2013.

36 In the second half of 2008.

37 Pascale Nivelle, Tibet: le supplice chinois de Sarkozy, Libération, December 6, 2008, online source, consulted in November
2014, http://www.liberation.fr/monde/2008/12/06/tibet-le-supplice-chinois-de-sarkozy 294289.

38 The former president of the European Commission, José Manuel Barroso, was more active, from this point of view (Jacques

Santer visited China in October 1998 for the first time after 12 years of break).
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massively exporting the results of its political, social and economic thinking®, and last but not least by its
cultural influence. Exhausted and devastated by two world wars, accepting de facto the new geo-political
configuration from the second half of the 20™ century, the European continent found its balance on the path
to European integration. The reduced influence of Europe in the world is visible these days just like the Amer-
ican supremacy in the space of global security is questioned by the emergence of regional power centres.
We speculate a fashionable theory, but we must understand a simple fact: the international political config-
uration is always subject to whims, transitions from one situation to the next are extremely rapid and this
requires a permanent return to the discussion table. However, this is not only for the relations between China
and the European Union, but for all actors playing at the great powers table be it the United States, Russia,
China, Europe, India, Japan and others.

The phantoms of the last century - a landscape dominated by revisionist theories, by aggressive geo-
politics and by the run for militarisation - get back in the scene and insist in showing their muscles, count-
ing on the same barbarian intimidation tactics: the right of the powerful and territorial expansion. In these
changing circumstances, dominated by the psychological game between the big states seen both as economic
entities in their race for resources and as mass destruction nuclear powers, the option of multilateralism and
the consolidation of international law and of the international institutions provide the only reliable alterna-
tive. Therefore, the cultivation of mutual respect through public and cultural diplomacy instruments comes to
support the geo-political, economic and strategic needs on a desperate lookout for better tolerance between
nations and people, in order to avoid the escalation of a state of chaos (against the background of attempted
armistices to the Ukrainian crisis ended with the imposition of successive sanctions without a major success
in the treatment and actual defusing of the aggression - one of the reasons being precisely the different
perspectives on Russia’s “sin” and the unilateral approach* taken by the allies). “Keep the European Union
united!” in front of a common threat which the member states feel with different intensities could also be the
big challenge that the partners of the reunited European family might have to face in the near future.

The end of the ‘80s proved to be a time of change in the universal political history. Let’s take a close
look at what the Italian professor Giuseppe Schiavone was saying: “The East-West relationship has entered a
phase of dramatic changes and it is difficult to tell at this moment whether the road will be smoother or even
more rugged during the 1980s in a global environment that is itself far from clear”*!. The text has explicit
spatial and temporal references and it predisposes to remembrance and comparisons. Moreover, in terms
of economy, “Western economies seem to be recovering only gradually from a sharp recession” while “on
the Eastern side growth rates appear to have slackened and are expected to remain well below average. The
resort to protectionist measures and import restrictions on the part of many governments, the spreading
activities of multinationals and the worldwide economic slowdown will dampen the growth of international
and East-West trade”*. In this case, doesn’t the interpretation of history from a rather cyclical and factual per-
spective provide options to improve the forecast on the events to come? Isn’t precisely this the raison d’étre
of the European Union, now enlarged to 28 member states, of the successive waves of European integration,
to prevent precisely the possibility of a deadlock in the cooperation process?

Like in some vendetta of the revisionist powers, the theory of traditional geopolitical rivalries returning
on the stage (East-West, USA-Russia, Western world - Arab world, liberal democracy vs. Communist societies)
seems to be the leitmotif of the year of 2014. Let us resume: the Ukraine crisis representing a spontaneous
inflammation of international relations in a revived Cold War atmosphere, and culminating with the occupa-

39 René Albrecht-Carrié, op.cit., p. 157.

a0 Due to the different stakes of bilateral relations with Russia (see the scandal about the selling of Mistral, the French war ships
or about the delivery of military equipment and German technology, together with the complex issue of supply and transport
of Russian gas in Europe). The president of Lithuania Dalia Grybauskaite went as far as to denounce a policy of “mistralisation”
(1) of the European affairs (Delfi — the Lithuania Tribune, 22 July 2014).

4 Giuseppe Schiavone (editor), East-West relations. Prospects for the 1980s, The Macmillan Press Ltd., London, 1982, p. xi.

a2 Ibidem.
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tion of Crimea by the Russian forces, aggressive strategic movements between China and Japan on the other
side of the world*® and a permanent centre of conflicts in the Middle East (the unfrozen Palestinian war*, the
Syrian humanitarian crisis, the Iran-Saudi Arabia duel for regional supremacy* doubled by the proclamation
of the Islamic State seen as one of the biggest dangers of history*). We are witnessing a whole series of ag-
gressions and territorial claims, but especially a restructuring of the strategic alliances between states and of
the global problems: the world order imposed by liberal democracies, considered as the best route to stabil-
ity and prosperity (free trade, promotion of human rights by any means, more importance given to climate
changes, the rule of law and the consecration of international right as a global governing axiom) is contested
and the dispute reaches a critical point.

We do not have, at least not yet, a proposed model at a general macro level to replace the old one. No
firm commitment to other planetary causes has emerged over the night and it seems very unlikely for this to
be the purpose, given the reoccurrence of tensions and the reconfiguration of the links between the great
powers. Taking advantage of an apparent weakening of American leadership*’, China, Russia, India, Brazil or
Iran do not give the impression of trying to cooperate for a supreme purpose; they seem only to represent
their commercial and economic interests as well as possible, to feed their sovereignty vocation for the future
and to strengthen their regional dominance as much as possible®, in opposition with the Western force®. The
emergence of a new International Development Bank and the setting up of a fund for emergency loans as a
counterweight to the influence of western capital on the world markets (exercised through the World Bank
and the International Monetary Fund) is seen by many analysts as a ,,challenge” to the current order. The New
World Development Bank will have its headquarters in Shanghai, as China is also the country with the biggest
contribution to the joint fund, respectively 41 billion dollars (6™ BRICS Summit, Fortaleza, Brazil, July 2014).

Does the new model of world bank negotiated between the BRICS*® countries in the first part of 2014
and which should start operating sometimes in 2016 come to support the fears about the antagonistic con-
tractions of the global scene (being a piece in the puzzle of the confrontation between developed and de-
veloping countries, which the other actors are forced to join involuntarily according to the criterion ,,good
globalization vs. bad globalization”?5?) or is this just the extra imagination of the future structure of interna-

4 The turning point seems to be the nationalisation of the Diaoyu/Senkaku islands by Japan: ,,Before 2012, many analysts used
the term ,hot economics, cold politics’ to describe Sino-Japanese relations; but after 2012 it gradually became ,cold econom-
ics, cold politics’, though the bilateral economic relationship is still solid overall”, see Dingding Chen, China and Japan’s ‘double
cold’ trap. Crisis control should be the top priority in Sino-Japanese relations, The Diplomat, Nov 01, 2014, online edition,
consulted in November 2014, http://thediplomat.com/2014/11/china-and-japans-double-cold-trap/.

a4 Very recently, Sweden became the first EU member state to recognise officially the independence of the Palestinian state
(although previously Hungary, Slovakia and Poland had done the same gesture, but before having joined the Union, Eurone-
ws, Oct 30); its decision contributed to increased tensions in the region and relaunched the discussions about a coherent
(?) position of European foreign policy with regard to the Middle East status quo. Ishaan Tharoor, Map: The countries that
recognize Palestine as a state, The Washington Post, Nov 7, 2014, online source, consulted in November 2014, http://www.
washingtonpost.com/blogs/worldviews/wp/2014/11/07/map-the-countries-that-recognize-palestine-as-a-state/?tid=sm_fb.

4 S. Azmat Hassan, Saudi Arabia Versus Iran, The Huffington Post, 16/05/2014 (updated 16/07/2014), online source, consulted
in November 2014, http://www.huffingtonpost.com/s-azmat-hassan/saudi-arabia-iran_b _5332879.html.

46 Zachary Keck, Indonesian Military Chief: ‘ISIS is the Worst Idea in History’, The Diplomat, Nov 01, 2014, online source, consult-
ed in November 2014, http://thediplomat.com/2014/11/indonesian-military-chief-isis-is-the-worst-idea-in-history/.

4 ,The journey from death threats to diplomacy is both a triumph of U.S. statecraft and a symbol of its declining power”, Mark

Leonard, Decline of U.S. influence means Iran and Saudi Arabia may just have to get along — eventually, blogs.reuters.com,
June 25, 2014, online source, consulted in November 2014, http://blogs.reuters.com/mark-leonard/2014/06/25/as-irag-falls-
apart-new-opportunities-for-peace-are-created/

48 G. John Ikenberry, Michael Mastanduno (ed.), International Relations Theory and the Asia-Pacific, Columbia University Press,
USA, 2003, p. 90.
4 The Sino-Russian relations developed based on older ideological affinities, some sort of legacy of the past redefining percep-

tions on the future (,,They have been motivated less by shared material interests than by a common sense of national identity
that defines itself in opposition to the West and in support of how each views the legacy of traditional communism”, Gilbert
Rozman, Asia for the Asians. Why Chinese - Russian Friendship Is Here To Stay, Foreign Affairs, Oct 29, 2014, online source,
consulted in November 2014, http://www.foreignaffairs.com/articles/142305/gilbert-rozman/asia-for-the-asians).

50 Brazil, India, China and South Africa. Together they host 40% of the global population and generate approximatively 20% of
the world gross domestic product.
51 James Corbett, Meet the BRICS ‘New Development Bank’, The Corbett Report, 09/29/2014, online source, consulted in Octo-

ber 2014, http://www.corbettreport.com/meet-the-brics-new-development-bank/.
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tional relations?°2. Not lastly, the emergence of this second financial pillar may be accepted as a sign of world
democratization, speculating on the authority crisis based on the following logic: now we can choose? Or
bien au contraire, who's not with us, is against us, the climate becoming even more vulnerable to deviations?
The collective memory of war and its planetary devastations is today rather weak, so the pragmatic orienta-
tion of international politics is translated visibly in the practice of relations between the states. The future is
impossible to read, but the consistency of multilateralism seems to be tried hard: countries - be it smaller or
bigger - are no longer interested in choosing one side, but rather in keeping a distance from both sides, for as
long as possible. However, detachment does not provide the ideal solution. What yields stability in a global
order is, before anything else, the balance of forces legitimated by the proper functioning of international law
structures, in parallel with the improvement of the cooperation relations based on joint advantages.

EUROPE, CHINA AND THE GLOBAL GOVERNANCE: DOES LOVE EXIST
WITHOUT PASSION?

In this context of fierce competition for supremacy, the European Union has a message to send and
not only to its traditional allies. The effects of the Neighbourhood Policy (ENP), for instance, illustrate the
willingness to open up towards the others, widening the intervention pool as the South and the East cease
being just coordinates on a map and become states connected to a network. On the other hand, the success
of European integration so far, even under the deep impact of the social-economic and financial crisis that has
been haunting it for several years, proves precisely that wish of stability and long term vision which is so much
needed. In spite of the development gaps between the regions, its internal construction (treaties - institu-
tions - policies), together with the decision mechanisms which have improved gradually with the integration
process, have the power of conferring quite some trust to the European citizens in its economic and political
future®®. The European Union has, therefore, its own recipe of macro-regional governing and administration
(with reference mainly to the relation between its member states and to the fact that the Lisbon Treaty is try-
ing to favour the best representation of the small state interests, but also of the interests of a minority group
of states®, in order to get a satisfying agreement on the important matters) which could become a source of
inspiration in international relations. But... what would be the weak chain link in this movie broadcasted in
the world’s chancelleries?

European diplomacy is still a puzzle made up of unconvincing pieces. The European External Action
Service (EEAS or EAS) has been operational for little time®: it was launched officially at the end of 2010 while
national diplomacies already have a long history of bilateral and multilateral relations with third states. Ac-
cording to official data, the EEAS counts a few thousand employees working in the central building and adja-
cent structures in Brussels, plus the staff of the 140 Delegations of the European Union implanted all over the
world. A genuine army of civil servants-diplomats serving the community’s interest and prestige, European
managers but also civil staff from the member states, covering the most diverse fields: foreign and security

52 Very recently, China also launched the Asian Infrastructure Investment Bank (together with 21 other partner states), consid-
ered a regional bank financing infrastructure projects in all of Asia. The initiative was criticized by the United States who argued
China’s inability to provide international governance and transparency standards (see Shannon Van Sant, Voice of America,
Oct 24, 2014, online source, consulted in October 2014, http://www.voanews.com/content/china-launches-new-asia-devel-
opment-bank/2494903.html).

53 More than half of the European citizens (53%) are optimistic about the future of the EU, the special Eurobarometer ,European
2014”, The European Commission — Press Release, Brussels, May 2014, online source, consulted in October 2014, http://euro-
pa.eu/rapid/press-release IP-14-543 fr.htm?locale=EN; http://ec.europa.eu/public_opinion/archives/eb special 419 400

en.htm#415.

4 Art. 237-243 on the functioning of the Council of the European Union, from the Treaty on the functioning of the European
Union signed in Lisbon on December 13* 2007 and effective as of 1 December 2009.

55 It is useful to access the EEAS website, the online database, consulted in November 2014, http://www.eeas.europa.eu/back-

ground/origins-of-the-european-external-action-service/index_en.htm.
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policy, trade, development aid, participation in international organizations, prevention and management of
crisis, global environmental challenges, fight against poverty, human rights. Could there be too many strategic
elements and too few realistic ways of intervention? For a decade (1999-2009), Javier Solana, the High Rep-
resentative for Common Foreign and Security Policy®® has tried to give a unitary, coherent character to the EU
external action and defence policy. Under his mandate, the Institute of Security Studies, the European De-
fence Agency and the Political and Security Committee (CoPS, a permanent body of the European Union) saw
the light of day and he was also the initiator of the only European Security Strategy adopted in 2003 whose
revised version was presented to the European Council five years later. Javier Solana’s contribution and legacy
resurface in a final appeal which is also his political testament: “Coopérez, il n'y a pas d’excuses pour ne pas
coopérer!”®’, speaking clearly about the centrifugal tendencies of the member states.

At first glance, EU’s foreign policy ambitions are mainly national; it is only after the satisfaction of spe-
cific interests that they move on to a general commitment based on overall objectives. France will never give
up its foreign policy®® is the categorical answer given by Francoise Nicolas, an expert of the French Interna-
tional Relations Institute (IFRI)>°. Nor is it required to. France holds one of the five seats in the UN Security
Council and its DOM-TOM possessions (France d’outre mer), together with the influence it exercises on its
former colonies in political, economic or cultural terms (and we could punctually recall the phenomenon of
Francophonie, an important agent - French is also the sixth most frequently spoken language in the world, im-
pacting over around 220 million inhabitants®®) give it a relatively widespread geographical presence. But the
limited resources that each individual actor has at its disposal in the global game may impose a complemen-
tarity of the EU-member states foreign policy vision. It is certain that for now we are not performing at the
height of our aspirations and potential energy. Nor could we ask China or another external partner (strategic
or not) to take us seriously, as long as our own decision mechanism and internal organization formula are
still in construction. In his governing program, the new president of the European Commission, Jean-Claude
Juncker also brings to the table foreign policy as the ninth out of ten priority directions for the following years:
“The crisis in Ukraine and the worrying situation in the Middle East show how important it is for Europe to
be united in terms of foreign affairs”¢.. A strong Union means a more synergic Union in terms of security and
defence, with a better coercive efficiency.

Looking at things from this perspective, China’s strategic European partners remain bilateral: Western
states with a solid position like Germany, France, the United Kingdom or the northern countries maintain
and establish their own priorities in the economic, cultural and political relations®? developed with the Asian

56 Prior to this mandate, Javier Solana held the position of General Secretary of NATO between 1995 and 1999.

57 Maroun Labaki, Javier Solana: Mon testament politique, Le Soir, 10 décembre 2009, online source, consulted in November
2014, http://www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/FR/sghr_int/111867.pdf.

58 Charles de Gaulle said it explicitly in 1944: France must possess diplomatic action instruments that match its destiny “in order

for it to start playing again the role of one of the world’s biggest states”. ,Bref, a mon sens, la France ne peut étre la France
sans la grandeur”, see Mémoires (de guerre), Gallimard, Paris, 2000.

59 Frangoise Nicolas, Alice Ekman: ,,China-France/EU Relations: Economic and Political Perspectives”, conference held at Fudan
University (Shanghai), School of International Relations and Public Affairs - SIRPA, on 17 November 2014.
60 “Due to its demographic growth, the International Organization of La Francophonie (OIF) estimates that the number of French

speakers will exceed 700 million in 2015, with 80% of them located in Africa. The weight of francophones in the world popu-
lation will pass from 3% to 8% according to the Report on the state of French in the world, French Ministry of Foreign Affairs,
08/01/2013, online source, consulted in November 2014, http://www.diplomatie.gouv.fr/fr/politique-etrangere-de-la-france/
francophonie-et-langue-francaise/pourquoi-promouvoir-la-langue/article/etat-des-lieux-du-francais-dans-le.

61 Jean-Claude Juncker, A New Start for Europe: My Agenda for Jobs, Growth, Fairness and Democratic Change. Political Guide-
lines for the next European Commission, European Parliament, Strasbourg, 15 July 2014, online source, consulted in October
2014, http://ec.europa.eu/priorities/docs/pg_en.pdf.

62 With reference to disproportionate representation in an essential field like education, a domain favouring closeness between
peoples and implicitly facilitating the establishment of cordial bilateral relations: at Fudan University, one of the five most
prestigious universities in China, the privileged partnerships concluded with Germany, represented by the German Academic
Exchange Service, Friedrich Ebert Stiftung, Freie Universitat Berlin, Universitat Hamburg, etc. or with the northern countries
(Nordic Centre is financed by the governments of the northern states and it comprises a network of 26 Northern Universities
from Denmark, Finland, Iceland, Norway and Sweden), offering various scholarships, joint and research academic programs,
student exchanges and mobilities are extremely visible. In exchange, the Centre for European Studies does not seem to be
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giant, doubled here and there by the intervention of EU’s cooperation instruments. For a couple of years now,
some states from Eastern Europe such as Hungary, Greece or Romania have also carried out a vivid campaign
of rapprochement towards China. We could bring to the discussion a recent diplomatic event: the United
Kingdom is presented as the most attractive European country for Chinese investors, while also being the
second European investor in China (after Germany)%. The relations of friendship and hope for a common,
more fruitful future were reiterated by the British Prime Minister quite explicitly both during his visit in Chi-
na (December 2013): “No country in the world is more open to Chinese investment than the UK”®, and in
London, on the occasion of the UK-China Summit (June 2014) when David Cameron assured Li Kegiang of his
government’s support in strengthening the relation with the EU: “The UK will continue to stand for opening
up trade in the EU; for progress towards an EU-China trade deal”%. This example seems illustrative of the level
of communication between Europe and China, although we could very well extend our comparison to other
global players.

A report of the European Parliament speaks of the international pressure and warns about these errors
of conduct, suggesting possible ways of action: “European interests are best served when we speak with one
voice. The competition will be even fiercer, with China having already established 300 Confucius Centres (1 000
planned by 2020) to practice cultural diplomacy, and the rise of emerging powers such as India. The United
States has historically had a strong cultural presence in the world, which is now slightly declining but remains
powerful. We need bold and ambitious policies now”®®. Few know that on September 27 2014 all the Confucius
Institutes in the world, coordinated by the General Headquarters - Hanban - in Beijing have celebrated the first
historic decade of success: today, China has no less than 472 institutes open in universities and 732 Confucius
classes operating in primary and secondary schools in 123 countries and regions. 50,000 teachers and volun-
teers ensure the educational process for almost one million trainees worldwide®’. Of course, such figures and
development are impressive; Confucius Institutes make up an essential platform for communication, multiple
cultural experiences and promotion of positive relations between China and the other people.

As for a short parallel between China and the European Union, the map of Confucius Institutes shows
us 138 structures which operate in almost all the states of geographic Europe, together with 178 Confucius
classes spread in 22 countries. The external action service disposes of a network made up of 140 delegations
which represent the overall interests of the EU in the world, according to their job description. The means
are mainly political-diplomatic. Are these enough to create a positive image, to send a trusted, unitary mes-
sage? All these prove, once more, that we are in a global, open, fierce competition in economic and geopolit-
ical terms and the machinery of internal synchronisation/harmonisation must be understood and applied as
such. A new beginning seems to be ensured: “Not only for Europe, as the Commission’s slogan says, but also
for Foreign Policy”, declares Federica Mogherini, freshly appointed head of European diplomacy. “If we want
to be effective in the world, we need to be effective starting from here, from Brussels. [...] So, we will try to
share our common vision and make it owned by all the 28 Member States”. Because the European Union’s
foreign policy may only refer to one interest, reuniting the interests of all member states, “clear and united
messages that will help us orientate our common action”®,

encouraged by either side (there is a theme course entitled ,,China-EU Relations” which is trying to cover this dimension of the

cooperation).

63 Foreign direct investment in China declines, The Wall Street Journal, June 17, 2014, online source, consulted in November
2014, http://online.wsj.com/articles/foreign-direct-investment-in-china-declines-1402980999.

64 David Cameron promises China ‘growth partnership’, BBC News, Dec 03, 2013, online source, consulted in November 2014,
http://www.bbc.com/news/uk-25176613.

65 Information published on the official website of the British government (June 2014).

66 Report on the cultural dimensions of the EU’s external actions, European Parliament, 31 March 2011, Committee on Culture

and Education, Rapporteur: Marietje Schaake, 2010/2161(INI), online source, consulted in October 2014, http://www.eu-
roparl.europa.eu/sides/getDoc.do?type=REPORT&reference=A7-2011-0112&language=EN.

67 Culture and Communication. Confucius Institutes celebrate a decade of reaching out to the world, Beijing Review, Nov 13,
2014.
68 Remarks by High Representative Federica Mogherini after today’s meeting of the Foreign Affairs Council, Brussels, 17/11/2014,

44 LIBIEMIO Y ALMBEOM



We could look at the EU as a website with the right interface, the right graphic symbols, and beautiful
welcoming colours, but with a series of links accessed by numerous visitors which are still being developed
and optimised so that it cannot send an overall signal of consistency and stability. Countless official state-
ments speak of how difficult it is for Europe to speak with one voice when it comes to foreign affairs. But for
its political survival, it is essential that at some point it starts to, although forced by the circumstances rather
than through an emancipation of its consciousness. “We must work against this war dynamics in Europe”
declared the German professor of Polish origins Michael Brzoska in front of his European and Asian students,
when invited at Fudan University for a lecture on the topic: “The Ukraine Crisis: Prelude to a New Cold War
in Europe?”%. And the former European leaders Tony Blair and Jacques Chirac affirmed, in a joint statement
almost two decades ago: “[The European Union] must have the capacity for autonomous action, backed up
by credible military forces, the means to decide to use them, and a readiness to do so, in response to inter-
national crises” (Saint-Malo Dec 19987°). But progress is slow, as if still waiting for the wisdom given by age...

Last but not least, the European Union partners must be “taught” and convinced to accept this unitary
approach in international cooperation as the most efficient way of deepening relations with Europe, counting
on the unique nature of the European construction and on the values it stubbornly promotes since the time
of its creation: reconciliation, democracy, fundamental freedomes, rule of law, respect for the United Nations
and a fair respect of international law, human dignity, equality and solidarity, universality and indivisibility of
human rights. At any negotiations with its external partners, the European Union promotes the same set of
principles which are the basis of its emergence and creation, setting the basis of the relation between the
member states. Otherwise said, the European Union exports as ideas of political philosophy and good prac-
tices in the art of governing precisely what it has been experimenting and developing successfully since over
sixty years. No longer than two years ago, the Norwegian Committee would argue that the decision to award
the Nobel Peace Prize to the European Union relied on its role of stability factor, making so that “from a conti-
nent of war, a large part of Europe was transformed into a continent of peace” (Oslo, 12 Oct 2012)"%. As a sine
qua non condition, the updating or reinventing of the European external action strategy can only be an act of
will of the states, in the unsafe atmosphere dominating the global security environment.

With a population a bit over 500 million inhabitants, a surface of 4 459 980 km? and a gross domestic
product estimated at 17 350 billion dollars (World Bank 2013)72 the EU leadership is actively contributing to
the peaceful and constructive solving of conflicts and worries in the contemporary world. Lacking a reform of
the security and defence component, in the framework of international diplomatic relations, the authority of
the European Union is not given by its military capacity, by the number of soldiers or by the amount of weap-
ons at its disposal, like in the case of the United States, Russia or China (hard security). Rather we could see
a niche in the responsibility taken over firmly in punctual items of the global agenda such as the fight against
climate change and the protection of the environment, eradication of poverty, sustainable development,
defence of human rights and citizen freedoms, the fight against nuclear proliferation. In a critical situation,
the availability to negotiate, the capacity of mediator and the post-operator role undertaken by the European
Union may be decisive in the saving of human lives, material goods, cultures and civilisations. And in the ex-
treme case of the outbreak of a conflict, the provision of humanitarian aid, development assistance, technical
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72 Eurostat & World Bank, online databases, consulted in October 2014.
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expertise (soft security) may be even more efficient than the sending of intervention troops whose force of
action - justified under one form or another - will only solve the problem temporarily.

There are two things that I’'m always buying when | go to Brussels, one of the professors of Sino-Euro-
pean relations would tell us, among theories and concepts: chocolate and books. One helps the heart, the
other one the mind, I'd add. Here are some other precious things that Europe has to offer to the world! The
Union remains the most important global stability factor, the most important ambassador of the respect of
fundamental human rights and also of the principle of state sovereignty, the most important contributor to
the development aid, the world’s biggest market with a knowledge-based economy and knowledge transfer.
The development of a “Europe brand” in a global competition” not just in commercial, scientific, cultural or
artistic terms, but also in terms of international political order, is imperiously necessary. Before the fall of the
Berlin Wall and the disappearance of the Iron Curtain which separated ideologically the western world from
the eastern European side of the continent, the closeness between the United States and China in the '70s
was seen as one of the greatest diplomatic successes of modern history’, contributing both to counterbal-
ancing the hegemony of the Soviet Union in Asia (since its foundation in 1949 the People’s Republic of China
avoided to become a satellite of the Russians, Mao’s revolutionary doctrine setting the basis for its own com-
munist organisation system’?) and to protecting America’s foreign policy from isolation.

Today, the preservation of a strong Europe’® must be seen as a balancing factor in the definition of
rules at macro-regional level, being situated among the classical models of governing and cooperation
(balance of power) within the international system; subject, but also object of the new strategies deter-
mined by the interaction between superpowers and the perverse effects of the world systemic crisis. In
the context of this lack of real power (in terms of military capacities) and also of a reduced interest of
the member states to concretely support a common foreign and security policy, for now the EU keeps
its qualities of “lien””?, in a register dominated by major hostile ambitions. Against the backdrop of the
recent tensions in the relations between the same two traditional blocks on the East-West axis (Russia
vs. the United States and NATO’®) and of the successive attempted armistices in the Ukrainian crisis, the
leadership in Washington suggests that it understood well the decisive role that the emerging powers -
and especially China - may play in the global geo-politics: “and we welcome the growth of these nations
to their global responsibilities and to the assumption of increased global ability to make a difference”,
declared John Kerry” during a friendly discourse addressed to his Chinese partner at the Johns Hopkins
School of Advanced International Studies in Washington, DC®. Like on a brand new chessboard, a pro-
phetic vision has no meaning, pragmatism or compromise around the readjustment of the strategies

B Report on the cultural dimensions of the EU’s external actions, EP, op.cit.
7 Raymond Cohen, International Politics. The rules of the game, Longman Group Limited, USA, 1981, p. 31.
s The word “maoism” does not exist in Chinese; they use the phrase: “the thinking of Mao Zedong” (he tried a pragmatic ap-

proach of the previous ideological variants [,,-ism”], adapting the scientific theories to China’s real situation). The “Reformer”
Deng Xiaoping initiated an ample openness towards the United States, its modernization policies being continued under one
form or the other by Jiang Zemin and Hu Jintao.

76 A partial disintegration of the European Union materialized by the United Kingdom exiting the family of states, for instance,
would be catastrophic not so much internally but for its perception to the outside world, for its credibility in front of its exter-
nal partners (speaking of the position statements of Mrs Angela Merkel, as a reaction to the multiple faces of British excep-
tionalism, in Der Spiegel, taken over by the EU Observer, Nov 03, 2014).

7 About Mrs Catherine Ashton, the former head of diplomacy in Brussels, an Iranian official declared: ,,She has to go to consult
with the representatives of the world powers on every minor detail. Nobody is under the illusion that she has any authority to
decide on her own. She is no more than a liaison, and at that she is very effective”, according to Anshel Pfeffer, Ashton, activist
turned diplomat at center of nuclear talks, Haaretz, Nov 24, 2013, taken over by the EU Observer, Dec 01, 2014.

8 Unlike in the first half of the previous century, the states’ security options and guarantees, as effect of multilateral diplomacy,
but also as a consequence of the waves of globalized economy, are more extended and with different connotations in the
international geo-political register.

» State Secretary in the Obama administration (1 February 2013).

80 John Kerry, Remarks on U.S. — China Relations, Johns Hopkins School of Advanced International Studies, Washington, DC,
U.S. Department of State, Nov 04, 2014, online source, consulted in November 2014, http://www.state.gov/secretary/re-
marks/2014/11/233705.htm.
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which contribute to the identification of new possible schemes, but also to the emergence of new rules
of the game, as the game progresses.

The Chinese relations with the US develop in a rapid rhythm, also imposed by the countless diplomatic
challenges which the two states are subject to and subject each other. The stake is simple:

“The Asia Pacific is one of the most promising places on the planet®, and America’s future and security
and prosperity are closely and increasingly linked to that region”. And the White House diplomat goes on in
the same register: “but it is clear that coming from the different places we come from, China and the United
States, we actually do have the opportunity as two leading powers to find solutions to major challenges facing
the world today. And if we can cooperate together and help show the way, that will help bring other nations
along and establish the norms for the rest of the world”. The uni-multipolarism from the end of last century®,
built around the mission undertaken voluntarily by the United States and dominated by the figure of America
in the collective security space is increasingly losing weight in the face of a circumstantial bipolarism created
on the USA-China line® with the declared purpose of representing most effectively the interests of the par-
ties and improving commitment for “stability, prosperity, and peace around the equator, from pole to pole,
throughout this world we live in” (J. K.).

In spite of all this, in the last six years the relations between China and the United States have be-
come unstable: “There is now a rising concern that the mutual mistrust will develop into mutual strategic
misjudgements and mistakes”®4. In parallel with the mutual elimination of suspicions and the building of
new political-military Sino-American relations® - a relatively sensitive chapter, when it comes to negotiating
equality positions, China continued to get close to Russia, a neighbour country and older acquaintance with
common ideological foundations®, seen as a potential ally of Beijing, in the plan to provide an alternative to
the international order promoted by the “imperialist force of the West”. “We see how quickly Asia Pacific has
been developing over the past few decades. As a Pacific power, Russia will use this huge potential compre-
hensively. Everyone knows the leaders and the drivers of global economic development. Many of them are
our sincere friends and strategic partners”, declares Vladimir Putin in his annual message from the tribune
of Russia’s Federal Assembly®’. The pragmatic character of the relations being created becomes obvious; the
geo-political arena brings in players with rational performances, in a new variant® of alliances and “coexis-
tence” compared to the Cold War days. The signing of “friendly” treaties and bilateral agreements does not
eliminate the individual, fierce competition between states, between allies of the same side; on the contrary,
it is the contradicting interests that stand out instead of a convergent vision on sustainable development and
crisis management. The real battle concerns, before anything else, macro-regional supremacy, both based on
economic considerations and on strategic-military components. In a confusing hurry, China wishes to confirm
its great power status, its condition of decisive factor in the management of world peace and security.

81 ,After years of rapid development, the Asia-Pacific has become the most dynamic region of the world, and it has never been
as important as it is today in the global landscape” (The 22nd APEC Economic Leaders’ Declaration, Beijing, 12 November
2014).
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83 Jean-Baptiste Jeangene Vilmer, ,The Bipolar World of 2025: US and China”, conference held at the Fudan University (Shang-
hai), School of International Relations and Public Affairs - SIRPA, on 13 November 2014.
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Think Tank Reports 2014, Shanghai Academy of Social Sciences, p. 65.
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2014, http://eng.kremlin.ru/news/23341.
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in various permutations and combinations. Such a world, however, will lack the tension and conflict between the superpower
and the major regional powers that are the defining characteristic of a uni-multipolar world”, wrote Samuel P. Huntington over
15 years ago (The Lonely Superpower, op.cit.).
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TEMPTATIONS OF THE FUTURE. DYNAMICS OF DUPLICITOUS FRIENDSHIPS

The multiple convenience marriages - suggesting a contract based on mutual winnings® - which China
is celebrating with its partners does nothing but feed the power ambitions of the Asian giant (reflected in the
combination between more security and more rapid development, “China’s twin goals”®), in a game of global
influences® which it seems to start mastering quite well. “Will the land- and sea-based Silk Roads be limited to
a string of bilateral agreements between China and individual countries, or between China and regional groups
like the European Union and ASEAN? Is there a grander vision, such as a regional free trade zone incorporating
all the Silk Road countries? Or will China be the tie that binds it all together, with no special agreements directly
linking, say, Kazakhstan and Germany?” is asking himself a political analyst®2. Is the Silk Road an answer to the
restlessness and needs of the current world? Or is it just an attempt of China to impose its economic dominance
in an extended regional register, counting on skilful diplomacy and on increasingly clever persuasion instruments,
in its aspiration towards universality? Recently, the military closeness between China and Russia, in parallel with
the declarations of reinforcement of the economic and strategic cooperation (the energy agreements package
and the massive export of Russian gas to China) reflect the trend of occasional repositioning counterbalancing
the shadow of some common worries® in the short - and maybe even medium - term.

Many observers ask themselves whether China’s internationalization policy is more than a reply to the
dominance exercised all this time by the United States (Washington consensus) with different methods of action.
The attempt to impose a new global peace system is especially carried out around the “Chinese model” (Beijing
consensus) built on the theory of the “win-win” cooperation relation - promoting “equality and mutual benefit”
according to the official statements of premier Li Keqgiang® - and inspired by a similar historical experience (“a
pattern of South-South cooperation”®). In this sense, the Chinese investments and the transcontinental dialogue
initiatives launched in Africa®, the Middle East or in the Asia-Pacific area are countless and they are all success-
ful. The states must therefore get accustomed with the Chinese interests (“A wider Chinese vision for a more
integrated Asia, with China at its center”) in the light of immediate economic benefits®’, speculating the window
of opportunity left open by the weakness displayed by America®. But first we need to clarify one aspect: do they
wish to reform the international system, the older regulatory institutions or to replace them? China comes with
its own values and tempts the global business and security environment with a pragmatic “kitchen”, with simple
dishes which must convince by themselves, through the varied taste of the resulted product, not necessarily
through the varnish of the wrapping.
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sity and Springer-Verlag GmbH Berlin Heidelberg, p. 434.

9% China has become the biggest commercial partner of Africa since 2009, bilateral exchanges amounting to no less than 210
billion dollars (2013).
7 President Xi Jinping announced the setting up of a 40 billion dollars fund to support the infrastructure investments in the part-

ner countries of the project ,,One Belt, One Road”, Xinhua, Nov 08, 2014, online source, consulted in November 2014, http://
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%8 ,The USis seen as distracted: Ukraine and the Middle East and a generally weak presidency”, Brian Spegele, China takes carrot-
and-stick approach to dealing with neighbors, The Wall Street Journal, Nov 12, 2014, online source, consulted in November
2014, http://online.wsj.com/articles/china-woos-neighbors-with-carrot-and-stick-approach-1415843541?mod=WSJ Latest-
Headlines.

48 LIBIEMIO Y ALMBEOM



Sustainable development means responsible needs-answering actions, efficient now but with a long im-
pact, which should not alter the next generations’ effort to grow®. The benefits of conjugated cooperation
are obvious. So are the risks, in the case of singular reactions to the vital challenges of humanity: excessive
deterioration of the environment, the human rights and citizen freedoms package, legislative transparency and
institutional modernization, the “rule of law” vs “rule by law” dilemma, the fight against corruption, food safe-
ty, cyber-espionage, all of these still need common strategic approaches and concessions between the parties.
There are so many initiatives to organize and control the international politics system, that it is hard for us to
keep in mind not just the substance and the long term vision of the projects, but even the initials of the cohort of
organizations and intergovernmental and cooperation ensembles. And complexity does nothing but stress even
further the deviations and the solution crisis related to the world’s current tendency to divide, to split, to reallo-
cate. A wise proverb says that in life, among others, one can consider himself fulfilled only after having planted
a tree. | would paraphrase that in the current geo-political context: when you reach a critical point, when you
can no longer make it through, go and plant a tree! We could think outside the box using precisely this incentive.

In sync with the world leaders present in the Chinese capital for the two extremely busy days of the
high level economic meeting of the Asia-Pacific Forum. The world’s most powerful three leaders, presi-
dents Xi Jinping, Barack Obama and Vladimir Putin were surprised practicing gardening together and thus
contributing, through their gesture, to the maintenance of the “International Friendship Park”. Once more
they have shown not just an enviable physical condition, but also appetite for the show biz industry. Intri-
cate are the paths of diplomacy. Let’s end with this most unusual story from the event: ,Not even the three
most powerful men in the world are above a little hard labour. Leaders visiting China’s capital enjoyed some
fresh-ish air yesterday while shovelling dirt onto trees at the Beijing Friendship Forest in yet another fun-
filled APEC event that welcomed a bit of diplomatic mingling and some more weird photo opportunities.
[...] It’s been fun, APEC. For us the viewers, at least.”’® Some things cannot be put into images. If and how
will the “great dream” of Xi Jinping manage to produce effects in the plan of global politics remains one of
the challenges and... vulnerabilities of the future. While waiting for the next environmental summit taking
place in 2015 in Paris'®, China, the world’s greatest polluter, proposes to massively cut down on its global
gas emissions (compared to the 2005 level). A commitment undertaken in solidarity by the United States,
as well, while the European Union has already announced a greenhouse gas emissions reduction target of
at least 40% for the 2030 time horizon. A useful exercise of connection to the multitude of universal fears.
Let’s hope that the international system gests out of the sphere of a reality show and will be able to pro-
vide real alternatives to the polarization and instability characterizing the current world order, against the
background of a new wave of regional crisis and of the new central role assumed by secondary powers.

Translation of the articles: “Europa, China si guvernanta globala. Mirajul Drumului Matasii” and “Noi con-
sideratii despre relatiile sino-europene, din perspectiva jocului de putere global”, Studia Securitatis, “Lucian
Blaga” University of Sibiu, No. 1 & 2 / 2015, ISSN: 1843-1925.

Translation of the articles: “Europa, China si guvernanta globald. Mirajul Drumului Mdtdsii” and “Noi
consideratii despre relatiile sino-europene, din perspectiva jocului de putere global”, Studia Securitatis, “Lucian
Blaga” University of Sibiu, No. 1 & 2 /2015, ISSN: 1843-1925.

Shanghai, 23 November 2014
Revised and updated: Sibiu, 23 January 2015

Contact: dalex.popescu@gmail.com

% Report of the World Commission on Environment and Development: Our Common Future (,,Brundtland Report”), UN docu-
ments, October 1987, online source, consulted in October 2014, http://www.un-documents.net/our-common-future.pdf.

100 APEC leaders get their hands dirty while planting trees in Beijing, Shanghaiist — NetEase, Nov 12, 2014, online source, consult-
ed in November 2014, http://shanghaiist.com/2014/11/12/look_apec leaders_get their hands_d.php.

101 The 21st Conference of Parties to the United Nations Framework Convention on Climate Change and the 11th meeting of the
Parties to the Kyoto Protocol, Paris, from 30 november to 11 december 2015.

LAW AND THE WORLD 49



BIBLIOGRAPHIC REFERENCES

10.

11.

12.

13.

14.

15.

16.

17.

18.
19.

20.

21.
22.

50

SPECIALISED WORKS AND STUDIES
Albrecht-Carrié, René, A diplomatic History of Europe since the Congress of Vienna, revised edition,
USA, 1973.

Ayodele, Thompson, Sotola, Olusegun, China in Africa: An Evaluation of Chinese Investment, Initiative
for Public Policy Analysis — IPPA Working Paper Series (2014).

Bersick, Sebastian, Bruter, Michael, Chaban, Natalia, Iglesias, Sol, Lenihan, Ronan (ed.), Asia in the
Eyes of Europe. Images of a Rising Giant, Nomos Verlagsgesellschaft, Germany, 2012.

Campbell, Kurt M., Ratner, Ely, Far Eastern Promises. Why Washington Should Focus on Asia, Foreign
Affairs, Vol. 93, No. 3, May/June 2014, pp. 106-116.

Chang, Leslie T., Factory Girls — Voices from the Modern China, Picador, 2010.
China International Strategy Review 2013, Foreign Languages Press Co. Ltd., Beijing, PRC, 2013.

Christiansen, Thomas, Kirchner, Emil and Murray, Philomena (ed.), The Palgrave Handbook of EU-Asia
Relations, Palgrave Macmillan, 2013.

Clegg, Jeremy, Voss, Hinrich, Chinese Overseas Direct Investment in the European Union, Europe Chi-
na Research and Advice Network, 2012.

Cohen, Raymond, International Politics. The rules of the game, Longman Group Limited, USA, 1981.

De Ménil, Lois Pattison, Who Speaks for Europe? The Vision of Charles de Gaulle, Weidenfeld and
Nicolson, London, 1977.

Dreyer, June Teufel, Kim, llpyong J. (ed.), Chinese Defense and Foreign Policy, Paragon House Publish-
ers, USA, 1989.

Fox, John and Godement, Francois, A Power Audit of EU-China Relations, Policy Report, The European
Council on Foreign Relations, April 2009.

Friedman, Thomas L., The World Is Flat: A Brief History of the Twenty-First Century, Farrar, Straus and
Giroux, USA, 2005.

Fukuyama, Francis, Political Order and Political Decay: From the Industrial Revolution to the Globali-
sation of Democracy, Farrar, Straus and Giroux, USA, 2014.

Goldstein, Avery, Rising to the Challenge: China’s Grand Strategy and International Security, Studies
in Asian Security, National University of Singapore Press, Singapore, 2008.

Griffith, William E., Cold War and Coexistence. Russia, China and the United States, America’s Role in
World Affairs Series, Prentice-Hall, Inc., Englewood Cliffs, New Jersey, USA, 1971.

Guo, Sujian, Chinese Politics and Government. Power, ideology, and organization, Routledge — Taylor
& Francis Group, 2012.

Gurtov, Mel, Global Politics in the Human Interest, Lynne Rienner Publishers, Inc., USA, 1988.

Haas, Michael, The Asian Way to Peace. A Story of Regional Cooperation, Praeger Publishers, USA,
1989.

Hoffmann, W. John, Enright, Michael J. (ed.), China Into the Future. Making Sense of the World’s Most
Dynamic Economy, John Wiley & Sons, Singapore, 2009.

Huntington, Samuel P., The Lonely Superpower, Foreign Affairs, March/April 1999.

Ikenberry, G. John, Mastanduno, Michael (ed.), International Relations Theory and the Asia-Pacific,
Columbia University Press, USA, 2003.

LIBIEMIO Y ALMBEOM



23.

24.
25.
26.

27.

28.

29.
30.

31.

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

43.

Ikenberry, G. John, The Illusion of Geopolitics. The Enduring Power of the Liberal Order, Foreign Af-
fairs, Vol. 93, No. 3, May/June 2014, pp. 80-90.

Jain, J. P.,, China in World Politics. A Study of Sino-British relations, Martin Robertson Ltd., UK, 1977.
Jinping, Xi, The Governance of China, Foreign Languages Press Co. Ltd., Beijing, PRC, 2014.

Johnston, Tess, Permanently Temporary. From Berlin to Shanghai in Half a Century, Old China Hand
Press, Hong Kong, 2010.

Kapur, Harish (ed.), The End of Isolation: China after Mao, Martinus Nijhoff Publishers, The Nether-
lands, 1985.

Kim, Samuel S. (ed.), China and the World. New Directions in Chinese Foreign Relations, Westview
Press, Inc., USA, 1989.

Kim, Samuel S., China, the United Nations, and World Order, Princeton University Press, USA, 1979.

Leung, Denise, Zhou, Lihuan, Where Are Chinese Investments in Africa Headed?, World Resources
Institute, May 15, 2014.

Li, Xing, Conceptualizing the Nexus of ,Interdependent Hegemony” between the Existing and the
Emerging World Orders, Fudan Journal of the Humanities and Social Sciences, September 2014, vol.
7, No. 3, Fudan University and Springer-Verlag GmbH Berlin Heidelberg, pp. 343-362.

Lubieniecka, Ewelina Réza, Chinese Engagement in Sub-Saharan Africa: Can the Beijing Consensus
be Explained Under World-Systems Analysis?, Fudan Journal of the Humanities and Social Sciences,
September 2014, vol. 7, No. 3, Fudan University and Springer-Verlag GmbH Berlin Heidelberg, pp.
433-450.

Mead, Walter Russell, The Return of Geopolitics. The Revenge of the Revisionist Powers, Foreign Af-
fairs, Vol. 93, No. 3, May/June 2014, pp. 69-79.

Papa, Mihaela, BRICS’s Pursuit of Multipolarity: Response in the United States, Fudan Journal of the
Humanities and Social Sciences, September 2014, vol. 7, No. 3, Fudan University and Springer-Verlag
GmbH Berlin Heidelberg, pp. 363-380.

Patrascu, Radu, China vs. SUA: va reusi China sa detroneze SUA in cursa pentru hegemonia globala?,
Strategy Seminar, Bucarest, U.N.A.P. - C.S.S.A.S., Nr. 2, Februay 2013.

Pattberg, Thorsten, The Conceptual Contrast Between Eastern and Western Cultures, Foreign Lan-
guages Press Co. Ltd., Beijing, PRC, 2012.

Pomeranz Kenneth, The Great Divergence: China, Europe and the Making of the Modern World Econ-
omy, Princeton University Press, 2000.

Reiterer, Michael, The Role of Culture in EU-China Relations, European Foreign Affairs Review 19, Spe-
cial Issue, Kluwer Law International BV, 2014.

Schiavone, Giuseppe (ed.), East-West Relations. Prospects for the 1980s, The Macmillan Press Ltd.,
London, 1982.

Shambaugh, David, The New Strategic Triangle: U.S. and European Reactions to China’s Rise, The
Center for Strategic and International Studies and the Massachusetts Institute of Technology, The
Washington Quarterly, Summer 2005.

Shambaugh, David, Sandschneider, Eberhard, and Hong, Zhou (ed.), China-Europe Relations: Percep-
tions, Policies and Prospects, Routledge, London-New York, 2008.

Shanghai Academy of Social Sciences — Think Tank Reports 2014, Shanghai Academy of Social Scienc-
es Press, 2014.

Shaw, Timothy M., The BRICS and Beyond: Insights into Human Development/Security from ,Global

LAW AND THE WORLD 51



44,
45.

46.

47.

48.

49.

50.

51.

52.

S T

10.
11.
12.

52

Governance”?, Fudan Journal of the Humanities and Social Sciences, September 2014, vol. 7, No. 3,
Fudan University and Springer-Verlag GmbH Berlin Heidelberg, pp. 381-394.

Sigur, Gaston J., Kim, Young C., Japanese and U.S. Policy in Asia, Praeger Publishers, USA, 1982.

Simpfendorfer, Ben, The New Silk Road. How a Rising Arab World is Turning Away from the West and
Rediscovering China, Palgrave Macmillan, UK, 2009.

Slater, Dan, Smith, Benjamin, Nair, Gautam, Economic Origins of Democratic Breakdown? The Redis-
tributive Model and the Postcolonial State, Perspective on Politics, American Political Science Associ-
ation, Cambridge University Press, Vol. 12, No. 2, June 2014, pp. 353-374.

Stefan Halper, The Beijing Consensus: How China’s Authoritarian Model Will Dominate the Twen-
ty-First Century, Basic Books, USA, 2010.

Telo, Mario, Ponjaert, Frederik (ed.), The EU’s Foreign Policy: What Kind of Power and Diplomatic
Action?, Ashgate Publishing Company, Burlington, Vermont, USA, 2013.

Yu, Chu, Criticism of the Chinese People’s Thinking. All decided by the pattern of thinking, Central
Compilation & Translation Press, Beijing, 2014.

Zhimin, Chen, NATO, APEC and ASEM: Triadic Interregionalism and Global Order, Asia Europe Journal,
Vol. 3, No 3, Springer-Verlag 2005, pp. 361-378.

Zhimin, Chen, Europe as a Global Player: A View from China, Perspectives: Review of International
Affairs, Ustav mezinarodnich vztah( — Praha, Vol. 20, No 2, 2012, pp. 7-29.

Zhongping, Feng, Jing, Huang, China’s strategic partnership diplomacy: engaging with a changing world,
European Strategic Partnership Observatory (ESPO/FRIDE/Egmont), Working Paper No 8, June 2014.

ONLINE ARTICLES, PRESS FILES AND OFFICIAL DOCUMENTS

A Secure Europe in a Better World — European Security Strategy (2003); Report of the Implementation
of the European Security Strategy: Providing Security in a Changing World (2008), EEAS/Security and
Defence — CSDP official website, Brussels.

APEC leaders get their hands dirty while planting trees in Beijing, Shanghaiist — NetEase, Nov 12, 2014.
APEC: Seeking Common Development of the Asia-Pacific, China Today, Vol. 63, Nov 11, 2014.

Arends, Brett, It’s official: America is now No. 2, Market Watch, Dec 04, 2014.

Asian Business. A World to Conquer, The Economist, May 31st-June 6th, 2014.

Asia-Pacific faces historic chance to boost common development: APEC China 2014, Xinhua, Nov 05,
2014.

Beech, Hannah, Hong Kong Stands Up. Why the Territory’s Fight for Democracy Is a Challenge for Chi-
na, Time, Oct 13, 2014 (Vol. 184, No. 14, 2014).

Beech, Hannah, Rauhala, Emily, Voice of a Generation. The Face of Protest, Time, Oct 20, 2014 (Vol.
184, No. 15/2014).

Blome, Nikolaus, Scheuermann, Christoph and Schmitz, Gregor Peter, Approaching Brexit? Merkel
Fears Britain Crossing a Red Line on Immigration, Der Spiegel/Spiegel Online International, Nov 03,
2014.

Brown, Kerry, The New Silk Road: China Reclaims Its Crown, The Diplomat, Nov 18, 2014.
Buck, Tobias, Silk Road Redux, Financial Times, Oct 6-10, 2014.

Chair’s Statement of the Tenth Asia — Europe Meeting, Milan, 16-17 October 2014, EEAS & Council of
the European Union, Press release, ST 14134/14.

LIBIEMIO Y ALMBEOM



13.
14.

15.
16.
17.
18.

19.

20.

21.
22.

23.
24.
25.
26.

27.

28.

29.

30.
31.
32.
33.
34.

35.
36.

37.
38.
39.

Charting a New Path. Pursuing Rule of Law, Beijing Review, Oct 30, 2014 (Vol. 57, No 44).

Chen, Dingding, After APEC, East Asia Summit, and G20, China Emerges a Global Leader, The Diplo-
mat, Nov 17, 2014.

Chen, Dingding, China’s ‘Marshall Plan’ Is Much More, The Diplomat, Nov 10, 2014.
Chen, Dingding, Defining a ‘New Type of Major Power Relations’, The Diplomat, Nov 08, 2014.
China in Africa: investment or exploitation?, Al Jazeera, May 04, 2014.

China Voice: New foreign policy address features Chinese vision, People’s Daily — English, Beijing, Dec
04, 2014.

China’s Foreign Aid (2014), Information Office of the State Council of the People’s Republic of China,
July 2014, Beijing & Beijing Review, July 24, 2014.

China-EU relations: Gearing up for growth, Deutsche Bank Research, Current Issues — Emerging Mar-
kets, July 31, 2014.

China’s EU Policy Paper, People’s Daily — English, Beijing, Oct 13, 2003.

China’s Policy Paper on the EU: Deepen the China-EU Comprehensive Strategic Partnership for Mutual
Benefit and Win-win Cooperation, Ministry of Foreign Affairs of the People’s Republic of China, April
02, 2014.

Chinese president proposes Asia-Pacific dream, Xinhua News Agency — APEC China 2014, 09/11/2014.
Corbett, James, Meet the BRICS’ “New Development Bank”, The Corbett Report, 09/29/2014.
Corruption index reflects West’s prejudice, People’s Daily — English, Beijing, Dec 05, 2014.

Culture and Communication. Confucius Institutes celebrate a decade of reaching out to the world,
Beijing Review, Nov 13, 2014 (Vol. 57, No. 46).

Davis, Bob, The End of China’s Economic Miracle? Debt and corruption are hobbling the Asian giant,
The Wall Street Journal, Nov 21, 2014.

De Vasconcelos, Alvaro (ed.), The European Security Strategy 2003-2008. Building on Common Inter-
ests, EUISS, No 05, February 2009.

Discours du Premier Ministre Jean-Claude Juncker a l'occasion du Global China Business Meeting,
Luxembourg, publié le 22 novembre 2010, Ambassade du Luxembourg a Pékin.

Etat des lieux du francais dans le monde, France — Ministére des Affaires Etrangeéres, 08/01/2013.
Etzioni, Amitai, The U.S. Should Not Fear Competing With China, The Diplomat, Oct 30, 2014.

EU leaders agree to cut greenhouse gas emissions by 40% by 2030, The Guardian, Oct 24, 2014.
EURObiz — Journal of the European Union Chamber of Commerce in China, September/October 2014.

Francis, David, Chinese Ambassador Undermines Kerry’s Calls for Cooperation With Beijing, The Cable
— Foreign Policy, Nov 4, 2014.

G. E., What China means by ,,democracy”, The Economist, Nov 25, 2014.

Gu, Wei, China Finds New Investment Opportunities in Germany, The Wall Street Journal, March 27,
2014.

Heath, Timothy, China’s Big Diplomacy Shift, The Diplomat, Dec 22, 2014.

Jacques Santer’s talks with Chinese leadership, European Commission, Brussels, Oct 30, 1998.
Jinping, Xi, China-Germany Cooperation for the Benefit of China, Europe and the Whole World (Frank-
furter Allgemeine Zeitung, Germany, March 28, 2014), Friendship and Cooperation Bring Better Life to

Both China and Europe (Le Soir, Belgium, March 29, 2014), Speech at the College of Europe (Bruges,
Belgium, April 01, 2014), Beijing, Ministry of Foreign Affairs of the People’s Republic of China & Beijing

LAW AND THE WORLD 53



40.

41.

42.

43.

44,

45.

46.

47.

48.

49.
50.

51.

52.

53.

54.

55.

56.
57.

58.
59.
60.
61.

62.
63.
64.

54

Review, April 24, 2014.

Idem, The Central Conference on Work Relating to Foreign Affairs, Ministry of Foreign Affairs of the
People’s Republic of China, Beijing, 29/11/2014.

Idem, The Chinese Dream of the Great Rejuvenation of the Chinese Nation, Foreign Languages Press
Co. Ltd., Beijing, PRC, 2014.

John Kerry, Remarks on U.S. — China Relations, Johns Hopkins School of Advanced International Stud-
ies, Washington, DC, U.S. Department of State, Nov 04, 2014.

Joint op-ed by President of the European Council Herman Van Rompuy and President of the European
Commission José Manuel Barroso, EEAS, Brussels, 16/10/2014.

Joint Statement: Deepening the EU-China Comprehensive Strategic Partnership for Mutual Benefit,
EEAS, Brussels, March 31, 2014.

Joint U.S.-China Statement on Climate Change, U.S. Department of State, April 13, 2013.

Juncker, Jean-Claude, A New Start for Europe: My Agenda for Jobs, Growth, Fairness and Democratic
Change. Political Guidelines for the next European Commission, Opening Statement in the European
Parliament Plenary Session, Strasbourg, 15 July 2014.

Keck, Zachary, Is China Too Big to Fail?, The Diplomat, Nov 01, 2014.

Keck, Zachary, Under US Pressure, Major Countries Snub China’s New Regional Bank, The Diplomat,
Oct 23, 2014.

Labaki, Maroun, Javier Solana: Mon testament politique, Le Soir, 10 décembre 2009.

Le Service Européen pour I’Action Extérieure : vers une diplomatie commune ?, Fondation Robert Schu-
man, Question d’Europe n°® 184, 25/10/2010.

Li Kegiang Sends Message Congratulating Jean-Claude Juncker’s Election as President of the European
Commission, Ministry of Foreign Affairs of the People’s Republic of China, 2014/07/17.

Li, Li, Remembering a Reformer. Deng Xiaoping’s Legacy Lives On, Beijing Review, Sept 04, 2014 (Vol.
57, No 36).

Lukin, Artyom, Sino-Russian entente would move the world a step closer to 1914, South China Morn-
ing Post, July 24, 2014.

Lundin, Lars-Erik, From a European Security Strategy to a European Global Strategy: Ten Content-Re-
lated Issues, Swedish Institute of International Affairs, No 11, 2012.

Ma, Damien, Beijing’s ‘Culture War’ Isn’t About the U.S. It’s About China’s Future, The Atlantic, Jan 05,
2012.

Nielsen, Nikolaj, China does not need human rights lesson, says top envoy, EU Observer, Dec 09, 2014.

Panda, Ankit, Time to Take the Russia-China Axis Seriously. The current partnership between Russia
and China is far from temporary, The Diplomat, Nov 04, 2014.

Pillsbury, Michael, China and the United States Are Preparing for War, Foreign Policy, Nov 13, 2014.
Podcast: Tobias Buck discusses Silk Road Redux, Financial Times — blogs, Oct 17, 2014.
President Xi addresses APEC Economic Leaders’ Meeting, CCTV News, Beijing, Nov 11, 2014.

President Xi Jinping delivers keynote speech at opening ceremony of APEC CEO Summit, People’s Daily
— English, Beijing, Nov 09, 2014.

Presidential Address to the Federal Assembly, The Kremlin, Moscow, Dec 04, 2014.
Press release: 33rd EU-China Dialogue on Human Rights, EEAS, Brussels, 09/12/2014.

Press release: Development of the EC-China Relationship, European Commission, Brussels, May 1986.

LIBIEMIO Y ALMBEOM



65.

66.
67.

68.

69.

70.

71.

72.
73.

74.

75.
76.
77.

78.
79.

80.

81.
82.

83.

84.
85.

86.

87.
88.

89.

Press release: UK and China agree £14 billion of trade and investment deals, UK Government, June
17, 2014.

Project Syndicate, Opinion: Sorry, but America is still No. 1, Market Watch, Dec 04, 2014.

Pumin, Yin, People’s Democracy. China’s top legislative body advances the rule of law six decades after
its inception, Beijing Review, Vol. 57, No. 38, Sept 18, 2014.

Remarks by High Representative Federica Mogherini after today’s meeting of the Foreign Affairs Coun-
cil, 141117 _03_en, Brussels, 17/11/2014.

Remarks by High Representative/Vice-President Federica Mogherini ahead of the Foreign Affairs
Council, 141117 _02_en, Brussels, 17/11/2014.

Report of the World Commission on Environment and Development: Our Common Future (“Brundt-
land Report”), UN documents, Oct 1987.

Report on the Implementation of the European Security Strategy. Providing Security in a Changing
World, S407/08, Brussels, 11 December 2008.

Rettman, Andrew, From Solana to Mogherini: What did Ashton really do?, EU Observer, Dec 01, 2014.

Rozman, Gilbert, Asia for the Asians. Why Chinese-Russian Friendship Is Here To Stay, Foreign Affairs,
Oct 29, 2014.

Rules of the party. A call to revive the country’s constitution will not necessarily establish “rule of law”,
The Economist, Beijing, Nov 01, 2014.

Russian President Putin delivers speech at APEC, CCTV News, Beijing, Nov 09, 2014.
S. R., Wasted investment. China’s S6.8-trillion hole?, The Economist, Nov 28, 2014.

Seminatore, Irnerio, Les deux modéles d’Europe: Intégrationniste et stato-national. Qu’est-ce qu’une
Europe politique?, Working Paper, IERI, Bruxelles, Nov 25, 2014.

Shi, Bai, A New Pole of Global Finance. BRICS Nations to Rival World Bank, July 24, 2014 (Vol. 57, No 30).

Shi, Bai, Free Trade for the Future. APEC Leader’s Beijing Meeting Is Expected to Further Propel Region-
al Economic Integration, Beijing Review, Nov 06, 2014 (Vol. 57, No 45).

Shi, Bai, Innovative Diplomacy. PM’S Visit Enriches China’s Cooperation with European Partners, Bei-
jing Review, Oct 23, 2014 (Vol 57, No 43).

Smith, Noah, China Is Very, Very, Very, Very Big, Bloomberg View, Oct 30, 2014.

Speech: David Cameron and Li Keqgiang press conference during the 2014 UK-China Summit, UK Gov-
ernment, June 17, 2014.

Spegele, Brian, China Takes Carrot-and-Stick Approach to Dealing with Neighbors. New Silk Road Effort
Means Tough Choices when it Comes to Disputes with China, The Wall Street Journal, Nov 12, 2014.
The 22nd APEC Economic Leaders’ Declaration, APEC2014 official website, 12/11/2014.

The Party v the People. Hong Kong and the Struggle for the Future of China, The Economist, Oct 04-10,
2014.

The Research & Innovation Performance of the G20 and Its Impact on Decisions Made by the World’s
Most Influential Economic Leaders, Thomson Reuters, March 2014.

The World in 2015, The Economist, 2014.

Tiezzi, Shannon, China’s ‘Shadow’ Network of International Organizations, The Diplomat, Oct 31,
2014.

Tiezzi, Shannon, China’s ‘New Silk Road’ Vision Revealed (A new series in Xinhua offers the clearest
vision yet of China’s ambitious ,,New Silk Road”), The Diplomat, May 09, 2014.

LAW AND THE WORLD 55



90.
91.
92.

93.

94.
95.
96.
97.
98.
99.

100.

101.

102.

103.

104.

56

Tiezzi, Shannon, The New Silk Road: China’s Marshall Plan?, The Diplomat, Nov 06, 2014.
Tiezzi, Shannon, The World’s Most Popular Leader: China’s President Xi, The Diplomat, Dec 20, 2014.

United States and China reach landmark carbon emissions deal - as it happened, The Guardian, Nov
12, 2014.

US and China strike deal on carbon cuts in push for global climate change pact, The Guardian, Nov 12,
2014.

US President Obama delivers speech at APEC CEO Summit, CCTV News, Beijing, Nov 10, 2014.

Walt, Stephen M., The Bad Old Days Are Back, Foreign Policy, May 2, 2014.

Walt, Stephen M., The Top 5 Foreign Policy Lessons of the Past 20 Years, Foreign Policy, Nov 18, 2014.
Watson, Bill, American Protectionism Threatens US-China Trade, The Diplomat, Oct 28, 2014.
Winter-Levy, Sam, China’s Economy: Don’t Bet on Beijing, The Diplomat, Dec 02, 2014.

Wu Bin, Chinese Overseas need To Be Integrated, China Daily (European weekly), Aug 08-14, 2014.

Xinyu, Mey, China Steps on the Gas. What Russian Energy Deal Means for China, Beijing Review, June
05, 2014 (Vol. 57, No 23).

Ying, Ding, A Seamless Joint. By Cementing a Strategic Policy of Cooperation, China and Europe Forge
a More Practical Partnership, Beijing Review, April 10, 2014 (Vol. 57, No 15).

Zhiqging, Li, New US-China Joint Statement on Climate Change and Haze Control, Oriental Morning
Post, February 20, 2014.

Ziguo, Li, An Evolving Partnership. China and Russia Have Become Increasingly Close, But Stop Short of
a Military Alliance, Beijing Review, Oct 16, 2014 (Vol. 57, No 42).

Zongyou, Wei, A New Model for China-US Relations?, The Diplomat, Nov 10, 2014.

LIBIEMIO Y ALMBEOM



»,290010060 63G0NMBOTRIM() 3MdAHOMBNL* 3306-0I3IRM3NL
3060MKX3(N IJ306M6MK RG3AM®OIZIIR(N dM6IS0L O34 J6IdNLO
Q5 R43AM®AZIIV(N dM6IB0L LEBOIG3TMRX LOLITIGNBML
dbm(R06 4(133I6LOGBNNL 30BGI3NL JILOLIS

L3BNVT'IM() 306(160L JIIF6NL SIBGNTISRMBNL 3ILOBLIS

6mob dogtrosymo

bods@mormal omgdmeon, 3o339b00b bsgEHmsdm&obm mboggmbodgdob
sbmznMgdmeo 3Gy bmemo

ABOUTTHE NEED FORTHE ADOPTION OF THE SPECIAL LAW
ON RETURN OF PROPERTY EXPROPRIATED DURING

THE POLITICAL RULE OF THE "UNITED NATIONAL MOVEMENT”
AND ON AWARD OF COMPENSATION BY THE STATE
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RESUME

The present article deals with the question of the reparation for the illegal expropriations during the
political regime of the ,,United National Movement“in Georgia in the years 2003-2012 .

In the first part of the article the author briefly and concisely tries to show the actual situation in Geor-
gia regarding the issue of illegal expropriations by the state authorities. One stresses that during the political
regime of the ,,United National Movement” in the years 2003-2012 the property was taken away illegaly from
private persons in favour of the state or third parties.

In all these cases the expropriations took place without or against the will of the respective owner and
without suitable legal basis.

From October 2012 - after the change of the political regime in Georgia - some thousands of natural
and legal entities have turned to the public prosecutors and to the court with the desire of reassignment
of the illegaly expropriated property, the compensation(damages) or the conduction of criminal investiga-
tions because of extortion, constraint etc. There are people concerned who state that the political regime
of the ,United National Movement” took away the property of private and illegaly and without adequate
compensation.

Nowadays the public prosecutors, as well as the courts deal with these legal cases, but there are some
unavoidable problems for the plaintiffs or complainants concerning the legal penetration. It is about the fact
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that the criminal pursuit of respective criminal offences for juridical or actual reasons are not possible. Also
the replevins of the plaintiffs are hopeless, because in most cases a credulous acquisition is given. In a whole,
there have been made no essential changes of the situation of the affected persons as before the parliamen-
tary elections in 2012 promised. The “justice has not been restored yet”.

From the said follows, that there is a need for the protection of the rights of affected persons (repres-
sion victims) — it cannot be tolerated further that the affected persons cannot enforce their rights. Besides,
the author concludes from the article 21 of the Constitution of Georgia (proprietary guarantee) that there is
an constitutional obligation of the state to create a norm base which will allow either the reassignment of the
property of affected persons or their fair and adequate compensation.

In the second part of the article the author discusses the respective legislation of the Federal Republic
of Germany about the property issues concerning illegal expropriations by the state. The author discusses the
historical background for the ammandment of the respective german legislation. Special attention is drawn to
the concrete conditions of the proprietary reassignment claim and compensation claim. The german model
should, according to the author be valid as an example for the georgian legislator.

Eventually, in the third part of the article the author discusses in main features the possible contents
and the possible structure of the law to be adopted by the georgian legislator.

At the end of the article the author stresses again the actual invidious and unconstitutional legal situa-
tion in Georgia and the necessity of the creation of a suitable legislation which should allow the reparation of
respective kind — reassignment or compensation - to the affected person (repression victims).
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5 Gesetz Uiber die Entschadigung nach dem Gesetz zur Regelung offener Vermogensfragen und lber staatliche Ausgleichsleis-

tungen fiir Enteignungen auf besatzungshoheitlicher Grundlage — Entschadigungs- und Ausgleichsgesetz, 398m3mgdno EALG
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m3dgema(s 3o6bmMz0gmes Labgmdbogm ¢bygdgdals 56 LabgmIboRMbmsb sgnmomgdmmoa (ssbmmmg-
dmo) 30Mgdols dng.

53539 ®a98L 3093903693056 30650, BmBgmoss 0bg3g, OmamE (3 bgdmbbgbgdmm 30fMgdl, am-
ob ogndbgdolb dgdmga, hodmammggl Loggmmgds, mdzs o6 odzm Lognmmgdol 396 sdGMbgdal
dmmbmzbol amgds. 396mbo nmgemobBnbgdl bsznm®gdol 1306 sdEMMbgdol Fmmbmzbals godmmosb-
30b M59wgb0dg dgdmbgggals:

3) BmEgbsz »m0s Jmbgdmnga bsznmbgdob dmBgbmnggdal dgbobgd® BgogMomn@a 3obmbals 8g-4
30M53M3x30L 30Mzgmo 396480b dgbedsdnbaw, bsznmMgdol 396 sdMNDgds gsdmMazbamos bagbals
369060056 g53m3nbafg: dogamoma, gadmmnsbyyemas 3abol 653390bs s dgbmde-bsggdmdadyg be-
J1006980L ma3mgdab (sbggg Lbgs JmbgdMogn Mumgdgdab) 1306 edMBads, 01 Bnbal Bsgzgmabs s
dqbmMdo-b5356mbg0l Latg gdmmdals babg 56 JobbmdMamds 360d369mmzs60 Loddgbgdmm bafggdol bo-
Bdz9embg dgozzems s Labgdgs sMbadamo Lafmagdmmdal bagsmm 06 gmabo (bogstm 068 gMgbo
dm39399mns 08 dgdmbzggzedacz, Hmegbsz 9gbdMmm3MaMmgdymo bagbolb Labsdmm gMmgmmdn nbdga-
06905 3mbs ©s 83 bagbol dggmn dgbszmmMabscmazal 396 sdMNMBgds LabsmImbamgol 36ndzbgmmm-
3960 D0sbols dnygbgdol gomgdyg 396 dmbogds). asdmtazbmmons, sbg3g, 03 LobsM3mL (Bomgdobs ©s
MdFo3-8mdMogo gmbgdal) 396 edGbads, MMIgmbas LobsMdmm baddnsbmds dqbyzg@nma s93L o,
Ladgbomdgm 3gMb3gdEn30sb 353mMBNbaty, o6 5MLYEMAL Labsmdmm bagdnsbmdals gabsbemgdals babs-
30Mmmdgdo.

3) 05 Jmbgdmongo bszombgdal 3mBgbMnggdolb dgbabad™ Bgmgfemama 30bmbol dg-4 3strogMon-
ab 3g-2 349b74&0b dgLbadsdabag, Lognmmgdol 306 ©sdMNbgds sbggg, godmMnsbyyens, 019 Bobo NS
306983s, Mgmogon®mds 30gMmnsbgd933s s 3mm3gMms@nzol Godnlb ebgbgdmmgdgdds bosgm Jmbgds
36 Latg gdmmdal Labngmm MBmgdgdo 1945 Bemols 8 oobob dgdwga 3gmomboboobngfsw dgadobgl. o3
3q8mb3939330, 3obmMbal 3oMggmo 3sogMoxgnl dn0Mggmn Boboemals dgbedsdnbswm, onb@gMgbgdmem db-
oMb og3b 3m33796Las(300L Boemgdals Immbmzgbol MRmgds. brnemm 50badbamo 306mbals 3g-4 3stogMoxgal
39-3 3964&0b dgbadadaba, ¢Mxmadal dgdgbs nmzgmgds 8o 390m0mbobonbng®a, o: (s) ob dgdgbals
Amobsmzgal dmgdgoo LadsMmmolb dmas bmmIgdmab, LadmmzgEnGm 360b(30390msb s dsfamem-
Bm3ogF 50d0bab@Ms30mm 305980 30Lmsb BnbssmBrgamdsdn dmmomms s d53dg63s gb n(3mes 96 ¢bos
LgMEbms; (8) ab gBMdbgdmes 08 gomgdmgdsl, Gm3 d53dgbds 3MEB300L b 3oMmzbamo domome-
956030 3mbo300b baggdzgmDg gogmgbs Imabnbs dgdqbals MmMby, 3dgbol 3omimdadbyg 56 3qbadgbo
Logbol oMhg35dg; (g) 0b gobdoMmdgdamo nym 0dnm, Mm3 3d53dgbds msogolb Labamagdmme asd3mnygbs
»330b0 86 35bs37 3060l g gsdmbggmema dggmo dgbs 3motnl 3dndg Bamdatgmds 56 3m@ymgds.

3. 30Mgdn, AM3gmod(3 bogmmMgds bamzndsigom Ladstomabs s bamgm3siom bnzgMmgbadg@ab
Lagmdzgmbg RsdmgMmagsm

03 xax3do dgeosb 30Mgdn, HMIgmms(3 M3056m0 b MM gds 1945 Bemol 08 dsnbosb 1949 Bemals
07 mg@mddMsdmg 3gMommadn ©d35Ma9L gdL3Mm3Mnszanl baggydzgmbg s HmIgmmsy bagnmmgdals

1396 33(Mbgd0b MBmgds 0 JMbgdMngo bsznmbgdal mbabEngqgdal Bgbobgd™ 3obmbal Jgbedsdabaw
oM 9390130000, 50b0dbgyem 306gdL, 360b(303d0, sz Jbmemme 3mM33gbLa(300L Jorgdol MBmgds.

3. 306930, MMIgmand(3 05303600 bs 39mfgds bo3ab@nmn 39633600l 3gMamedn RsdmgMmmgsm

03 xaxdo 390056 3069d0, HmM3mgdocz 1933 Bemals 30 05636086 1945 Bemals 09 Fs0bodwg 3gtn-

mdn Lbgsabbgs - MobobGmmon, 3mmndnnMo, Mgmogonmn, Jbmymdbgoggemm®o - Im@ogzom nwg36g-
dmbgb s, 93 LaggyydzmgdoEsb 3s8mB3nbaty, dsm Ly 3Mmmgds RsdmgmMmgam adymgdocn gsognwzgols
09) 94L3EM3M05(3006 3Dom. 53 30Mgdmsb dndatrmgdada dmJdgrgdl Rsdmmmdgymo Jmbgdols 36nb(303-
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DEo® 396 33MM6530b Bybo ,m0s JmbgdMnga Lo ombgdal 8mbgbmoggdal dgbobgd® 30bmbals 3nfmggmo
30053035300 3g-6 bobogmals dgbodadnbaw. 833356, 3935600l ba30LEME0 Mgegndal MM 0 336mbme
RodmEndge Lo oM gdobosb dodsmmgdsdn dgbadadal sbsMamgdye 30mMgdl sgzo Rsdm@mdgmma
L3O gdal 396 s GNBYdL (MgbBoGM(300b) Y30MmMdm MBmgds.

2.2, 39635600l ggEgMS30mo Mgb3ydmanzab dgLadsdaba
L5 356Mb3gdmm 33, Mmamm (3 babgmddm3zsbgmm dsgsmamn

bgdmo gsbboemmmo 3sg5m0mgdomsb 3oMmasw Rsbl, Hm3 ggMdsboal BgogMsomo Mgbdymdemo 3-
ab dgbadsdobo bs3ebmbdgdmm dsbs, baddal sMbnwsb godmdwnbamg, 4sbabbzsggdl dnfmms bbgssbbgs
RaNBLS s 9dL3MM3Mas300L bbgssbbgs dgdmbzgzel s 3obbodmgMagh Lbgswabbgs badsmommgdtog
dgab. dmagmgbo asbdsbbgaggdgmo 3Mndgmamdo, dmbgdMngns, oMol ol gofmgdmgds, oyy Mmdgmo
3@ 3m©o Mgg0dol EOHML gobbm®(zngmms §4L3MM3Mos30s.

bagommggeml dgdmbgggedn s3g3560 0RgMgb305(309, (3B5@0s, 56 353magds, Mawasbss Rzgb-
b IbmmmE gMon 3mmo@ oMo Mgegndol OmL gsbbmmz0gmgdnm 94L3MM3M0s(3090m56 33073
baddg, MMIgembag sgommo 3Jmbs 03356sL36gem 3gMomeda. 3M3MbabGmEo Mgg0d0lb EMML gobbme-
(309900 g4L3MM3M0s(30980 339 dMbgbEnggdamos dgbsdsdabo bs3sbmbdwgdmm dabao.

dobgagae 0dobs, MHmA ggMdsbymo badsMomsmao 3mb M g@ e d3mmndo3nc Mgyndmab dodstmyg-
3590 gobbbgeggdmem doagmdgdl g3mezsdmdL, ngo magabo IMsegamo ©0oggMgb(30s(300m s Bagysblboo
BoMdmaagbl domdyg 3ot Labgmddmgabgmm dagamaml Jotmggmn 39bmbdwgdemnbscmgab.

3. LOJOEOIBITML L3IBNOVRIA(O 396MBAL LAGIIEITAMO RO 3NBIIML(

Mmgmez dgdmo 339 5036036y, ,b5(30mbBseMMa Mgegndolb” ML bsMcMgdol 1 3sbmbmeo Rsd-
mEmdgzolb godm odsmamagdmmo 30Mgdol Jmbgdngn 3m335bLboMgdol dobboom LadsGomgdmngsw
(3093 gmns gbadadobo by3ebmbAgdmmm dabal dg486s, 3oMzge Goada 3o, L3gEosENGO 3obm-
6ol domgds, HmIgmasy Lodmgdsmadm 3mmgdbobogsb asbbbzsggdmmosm Mbs 3mabglbfogmb sMsgmma
badmgsmsgm—bodsmmmagdmngo bsgombo. omdzs Lodmdsmsdm—bsdsMmmagdmag bsgombgdmsb gMmmac,
39)(30mgd9em0s 5030b0bEMS(30mm—bodsMomgdMaga bsombgdals Imagzemads(s. 930gbow, b3gosemm®o
396mba o 0g6gds 630bs Ladmsmadm badsmmal dabas@bolb do@omgdgmo, 30650006 smbndbyyeds
396mB3s Mg7080bogsb M3 gLboMagdam domms badsMomgdmogn LGB MLOL gomws, xYbs 3mebgbmogmb
Rodm@mdgmo Jmbgdal 396 ©dG6gd0bs 0 dgbadadabo 3m33gbLaznnl go3930l 3GM(3gEYMgdas.

3.1. L3gesemyMa 356mbabl EsLObgEgds

30639 G0gdn, 55(30eg89em0s, dgbadmdaggdgmo b3gsnaem@n 306mbol bbb ebobgmagdals dgmhg-
39. 88 035badEAL0m, AzgbL 396mMb3gdrgdl 1339 9300 Jgbedsdabn gsdm(zamgds. badsMmggmml do6-
m3396@3s, 3m3nbabG e Mgeodal 3gMomenl (1921 Bemol 0gdgfgmnwsb 1990 Bl 28 md@m3ddmsdos)
3me0@03mm Mg36gb0gd0sb s 393306900, 1997 bgemls Boncm 356mba ,,Lademggemmb dmdamsdgos dmeno-
&3m0 M336gbogdal JbbggM3mom smnafgdobs s Mg3MgboMadmmos bmznamMmo a330L dgbabgd®.

353m30bsMg ngosb, Gm3 20036. 23 6myddcmnwsb 20126. 01 md@maddcmsdwg badstmmggmmadn soa-
oo 3Jmbs ,gMm05b0 Bo30mbagnyn dmdMomdab® BbMnsb st dommme dofmms 3memn@03n® ©g36sl,
565890 3507 303 3G ©S bm(znsmam Ma36gbogdba(s, 3g306Mmd, GMI 306mbals Labgmbmeog-
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d5d0(3 mbes dmbrgl 53 dmzemgbgdal dgbedsdabo sbobgs. hgda bobswswgdss, M3 3obmbal Labgmbmeog-
ds hsdmysmndwgl 393mgan BmGINmomgdom: LbajoMmggmmb 396mbo ,g0Mm0sbn baznmbsem&o dmd-
omdab® Mgegndolb 3gMomedo dofmms dmmo@ngne o) bmgosma® 3bbggMm3mom smnsmgdobs s dsma
LadsmmmgdMngo @s(330L dgbabgd®.

3.2. M53MgbaMmgdnema 3amab Ladsomgdmnga bLGsnba

L3g30omM0 Jobmbal ImMBgLMnggdal gfMm—gMon ¢36ndgbgmmzsebgbo Lsgambos ,,Mg3Mgbomgde-
o 3o6nb”, ,,Mg9030b bb3M3mab™ 56 Bbgagbo 3060l bGsGMLbOL gobbabmgms. sbgomn LEsELo 30 Mbos
dogbogmb 03 Lydngd@gdl, Mmdgmms LagymMgdsz dgbsdsdabo EMmal dmbs3ggmdn, dson bsdgzama
690l ao6g3dg, s8mhs 3@ domemme Labgmdbogml, sMedgo saMgmgyg, Lobgmdbogml ebsdswmg-
36030 bgmdgbymdom, gbadg 3ofMgdals bgemda.

dgbodadobaw, sbgon bGesG Lo Ybos Jogbagma Mmam3 badstmnggmmlb dmdsmsdggdbs s bads-
Moggemmb ogooge 306330, sbg3g YEbmge Imgomsdggdbs s MEbemE® mMmasbobs30gdl, Mm3-
m9da(3 043696 3mmo@039Mo s bmznsmy®o Mgd3mglbogdals AbbggM3maco.

30Mb M3 gboMgdmmob bgsdbo ©Ybos dnsbogmb babsdstmmmmd, 53 3ol 3ob(3bagdal bLogynd-
30

3.3. 36089603730l >waq6s

L3930 396mMbal g -gfMma dofomswo 53m (3065 04695, sbggg, 0 0@ gMandgdal (gotg-
dmgd9d0b) a©agbs, Mm3gmms baggdzgmbg s ©3obmbme 0gbgds doRbgmmn 3mb3Mgd e doMmms dogm
baggmatn Jmbgdgdal Labgmdbogmbsmgal asws393s. sbsbndbsgns, MM oagbama 30 gcoydg-
30l baggdzgmdy, Jmbgdol 0 306mbme RsdmMmmdggsm mbws 0dbsl dohbgema, sgMgmsy, Lobgmdbogml
005359800, 5b@s LabgmMBboRML sbsdommadngo bymdgbymdom, 3gbady 30 gdabamgal Mgdcgbotag-
e 3oMms mbgdol aoma(393s(3.

03650, JmMbgdob (Lsgmm@mgdab) Rsdm@mBg30L — 9dL3MM3Mas(300b —3gLedadnl 3Mn@gMamdgdoc
doRbgmmo ¢brs 046yl dgdgan gotgdmgdgda:

3) LabgmBBogmbomgal ob gbsdg 3oMobomgal Jmbgdal Ayydqds 56 3obo LadsbHM Gabdg bsgmad
Bobse dogogs Mgd3mgbomgdygmal ddadg gomgdmgdgdda ymeabobsl. 39Mdmw, o9y 0go 0dymazgdmes bob-
RgorbEmmadol ©sbgbgdnmgdsdn, 0g3690mms Lobbmobs ©s 8©nbabEMssonm-bsdsmomgdmogn
bgboo, 3obn(smoes 5d35Ms dndsmsl s bbg.,

3) Lobgm3bogmbamgal 56 Igbsdg dnmabomgol Jmbgdals Ayydgds o6 Fabo LodsbHM gabbg bsgmad
gobs@ dogoas, 030 gb o6 0gm asdmbggmmo bagsm 0b@gmMabom 56 bydmasmmgdmogn (bLabgmdbo-
BMgdM030) 37)(30mgdemdo@sb 56 bLagnMmmgdowsb asdmdwabsmy,

3) 9396mbme amnsbyyemo Lobgmdbogm gosbabowgdal 3sdm, MgdMgbomgdmman 3ofals Jmbgdals
61990 D305 bagaabobam smbEmgdal gaamagddo,

©) M93MqLoMgdnmo 3060l 3MBEBOMML ©s9393gdsMgdmmo Ladgbstdgm Lmdogd@ob Jmbadals
354035 3M335MmmbdmdngMo go3m@mgdal 56 admmagdom mogzznszonl Mge0ddo;

9) ©330gLoMgdmma oMol 6gdol Lobobssmdrgamm Labgmdbogmbomgal sbbgdal gswsbws,
LobbemabbsdstmmmagdmMngo LadMm3gbm dgmabbdgdgdol gsmamagddo,

3) ©930gLofMgdmmo domal Jmbgdol asbzsmagzs Lobgmadbogm msbsdwgdmdal 30Mbs 56 Jobo mygsb-
ab 693601bg 0o Lb3.
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oMo dgdmsambodbyyemo gomgdmgds 1bws dgomsbmb s ssanbml Labsdsmoemma, Mol Ls-

Bd39edg (5 960 Bnommb gowsbyzg@omgds 11356mbme RsdmEmmdgmmo Jmbgdals 396 edMMbgdol (56
3m339bLa(300l) dgbobgd.

3.4. 36m(390096M930

6936 9boMgdmemo doMob badsMomgdMogn ©s(330L 3oMsb@ns dabmgal ¢)396mbmm AsdmEmdgmma
Jmbgdol 356 @adMBgds 5b LadaMmmosba 3mM33gbLa(znss.

dgbodadobaw, L3gnsMMa 3obmbal doMoma Bobomb Mbws BamImawagbrgl 3Mm(3genemma
baBomo. 396Mdme, 396mbdo @g@smMom Mbrs 3obnbabmafmmb ¢ 356mbmm Rsdm@mmdgmeman bsgmomtgdals
586bgdol (3m33gbLnmgdal) Babo. 83 Bgbolb mobobdsw, Loawsm o6 xbs agmb 0d Jmbgdal 306 -
11bgds, HmMIgema(s 3obmbol dnemgdals ImgbGobomgal kg 3owgs LabgmdBogmb babgmbgs sefnsby-
™0 56 Labg3bogmb dGmmgmmdsdns (dog., ImdMsga gmbgdal dgdmbggzseda).

L3g3omYMn 30bMbBom G NHSE Nbs gonbgmb, sbggg 339 3oNdrMdLIdNMmO Jmbgdal
bagombo. 6 500l godmtMozbmmon, Hm3 Jmbgdal gondxmdgbgdal 39dmbggzedo, owmagb Mg3Mgbotada-
™0 30M0b IbEESL 3o3xmdgbgdmo afMgdnmgdol s6sdranMmgdal s30mgdemmds.

®030L003500, 3MMdMadoGyMos 03 Jmbgdol 390  odMbgds, MmMIgmbs w339 3yosb
39000mboboobng®o 3q3dgbo. L3gosmaFmn 396mbob MImogmgbo sdm(3obss BbEBOL gobbabemazmml
9369boMgdgmo dofab ©s 393dgbol 3gmamboboobngfgds. dsgsmomsm, Losm o6 bos ogmb ol
356M93mgds, O™ 0930 LabgEBBogm3 M93MgLboMgdamobsmgol ¢ 356mbmm RsdmGmdgmma Jmbgds dg3-
amddo qbabynermm 56 bsgmgdo Ladsbdmm maMgdymagdaom gowsbss bbgs 30Mb, sbgomn 3o 56 ¢Mbos
Ronmngammb 39m0mboboobng® dg3dgbsc.

39000mboboobngmgdol 456LsdM3MAL gho—gfMom 3MndgMadsw, safMgmgy, 3nhbgmo nbws nfbsl
Jmbgdol aoa(3930b 3os(3. Fogsmoma, 0130 Mgd3cgbomgdmmal Jmbgds, dobo hsdmEmdgznsb dm3-
mg 35050039 (Fogsmoma, sMs¢dg@gb 1 Bgemdn) Lobgmdbogmad dgbsdyg oMb goslizs, sbgmo dofn o6
Mbs Rsomgammb 3gmombnboobogMsc.

36mMdgds@ens 03 Jmbgdal 1306 ©sdGbgdal Lsgombo, Mm3gmocs LabgmdBogmd smd30mbals
Bgboo gosbbgobs, brenm 3gbady 3063s d30mbab bgbgdal s(33000 dgndabs ngo. sbgo dgdmbggzsda, 3g-
Ladg 300 Ima393mnbgds 3gmombnboobogf 353dgbag, Mol gsdm(s babgmdBogmad Mg3tgbofmgdmem oMb
bs goambamb dgbadsdabo 3m33gbba3ns, Jmbgdal LadsdMM mamgdmmadals gsmgsmalibabgdoom.

4. ROL3E36Y

bagsmmggmmmadn emgol dpamdsmgmdom d54dboro gomamagds, 396Mdm@ ,gMmNsbo Bozombammon
dmdMamdol” Mgg030b 3gGomedo ©306mbme Rsdm@mmdgnm Lo MM gdgdmab s 3s3d0Mgdmmn dogm-
3oMgmds (3650y4mRL, H™3 Labgmdbogm 396 M DNz mymaRL 3MbLE NG MM BabMogolb LEmm s3m-
J89009050.

030bomgal, Hm3 Lobgmabogmad 1 bEY639mymb 3MbLENE M0N0 BgbEngal Mo s3mddgmgds,
(309090 ,9MM05b0 Ba30mbar o ImdMomdal® 3dsmmggmmdals 3gMomdo gobbm®zogmgdmmo
1 396mbm g4L3MM3M0s(30980L bogombal Lo 3sbmMbIwgdmm ImMbgbmnggds. smbadbymo bs3obmb3gd-
mm ImbgbMnggds ammobbdmdl 03 3Mm39MMgdolb sMbgdmdsl, Mm3gmas aobbabemgmagh dgbsdsdobo
93M9L0Mg0mn 306 gdabomzal g4b3MmmM3MaMgdymn Jmbgdal edMMbgdsbs s dsmmgal badstmmasbo
3mM339bbo300b 3o(3930.
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bogomomggemml 306mb3gdgmlb domnsb goman @s mgzsmbshobm dogsmomo s93b g9Mdsbonl g3gco-
96s30mmo Mgb3mdemozob dgbedsdabo L3gosmMo 39bMbILgdmmdal Lobom, GmM3mal dg4dbs asb-
306MHmdgdmn nym, LEmMgo gq9Mdsbonl gggMszommo Mgbdndmogal 3mbLE MM bgbHogal xb-
9639mymR0L o4y (30mademmdoo.

0J00sb 303m3nbsmy, HmA ,9360mM30bs 396 30dsgem aDobg” Azgbo Lobgmdbogm (3oEMBL Lo 34-
360 33bmbIgdemmdol g3emm3m L ebsMEBgomsb ssbrmmgdsabs s LadsMomgdmag Labgmdbogmu
Radmysmndgdsl, Bngzohbos, Bm3 Lodstmggmmb babgmdBogmd sbggg Imsbabngmb ,,gMmnsba baznm-
Boy@n dmdMomdob® Hgg0dalb ML asbbm@sngmadamo 1396mbm gJL3MM3Mns309d0b Lagombags.
5dobomgal 30 o930 gdgmns, LEmMgo dgdmm smbgmamma L3 g0 by 306mbagdemm dsbal dgdadbs,
BmImacsy bamabsme 1bos ngbsl bHMbggmymgamo ,LadsMmmnsbmdal sewagbs®.
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bagoomggmmborgal mdmagmgh sdm3bol BoMmdmaagbl 3mbyemod@gdol emgamemon-
61905 o3bdbgMb s g.b. LadbEgm MLyM™MSL. 53 FbFng Rabgomnl dmsgmmdal nbmgsznm@ds
doamdsd 3mb3mbaol 3ndstm asdmoabzns s3@mMmms abGgmgbo, Mowasb ogo  LsnbGgMgbm
a3bs MHmam(y obGmEMommo, obg dmmoGogMo s badsMmmgdmogo mgzsmbsbdnboom. hobg-
o0l bobagnbm Mgbddmongal Lobsbgmme Mbws nogzsl, Mmd dsb 3mbzmbanl 3GMmdmgdals
3500564398 dmobg@bs 3dz00mdnsbo s ymggmaszsto 3Mmdmgdol aocgdy.

Robgomnl babambm Ggb3ndemn 3ol 3mbzmbanl L3g 0o mEa 5@3nbobEMs30mn Mganmbo
M0l 3BLMEMG MM Sbamn dmegmo GgMmoGmMonmo dmbymdobs. ngn Bobgmol Labgmadbo-
gmb bFosb Mgom3mmn@ngol asdmgmnbgdss. Mgsm3mmogngs 30 3Mmbymnd@gdal 3d30-
©mM303630 g30036y3980b BdmGgMbsgnzm s gMmmsEgMmmn LBmMa gbss. Jnbbal dabsmbgszsw
m3dobs 5 domamdalb 333mygbgds G305 s 3g@n 3M3gggMn. Hmam(s hsbL, sbammn dmeo-
&039M0 Mgormmdosb gsdm3nbamg, 3mbymod@gdol Robowsb gsdmbeyzebsw asbbbzsggdy-
mo bLEMGgans LgnMegds, Mmamty badsmggmmb bgmobyeamgdsl, obg LogHomsdmobm
®565398mdOMBSL.
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RESUME

Despite of twenty year efforts of Georgian Government, International Community and Friendly Coun-
tries of Georgia, the situation in the conflict resolution is not getting better. Russian-Georgian War in 2008
turned out to be fatal for Georgia the disastrous results of which radically changed the political reality of the
region. The results of war encroached the national interests of Georgia, including the prospects for conflict
resolution in the first place. 20% of Georgian territory is occupied. After the war, we completely lost the
control on the Kodori gorge and Akhalgori region. While the International Community and even the Russian
Federation have repeatedly recognized Georgia in its borders, Russia, neglecting the fundamental principles
of International Law (in particular, the territorial integrity) recognized Abkhazia and so-called South Ossetia
as Independent States. Unfortunately, after the war, Abkhazia and so-called South Ossetia were considered
towards Georgia as separated regions.

Under such circumstances, it became necessary to search for new ways of conflict resolution based
only upon real politics. Real politics is non-alternative and the only right way to peacefully settle the conflicts.
The use of war and violence to accomplish this is nonsense and nothing more. Apparently, based upon the
new political realities, a different strategy is necessary for both Georgian Government and International Com-
munity to take the conflicts out of deadlock.

Hong Kong is a very interesting phenomenon for us because its return to the Mother Country on the
first day of July 1997 was truly a unique event and the current reality. Therefore we consider it’s important to
analyze historical as well as political-legal and economic aspects of the solution of the conflict like Hong Kong
and draw possible parallels, search for similarities and differences between Georgia and its separated regions.

bagommggmmb bgmobagmgdab, LogMomsdmmobm msbsdgamdmmdabs ©s badstomzgmmlb 3ggm-
b0 J39946930L m(36m0sbo doemalbbdgzals dombgosgsm, 3mMbxgmad@gdal aMgammamgdal dpgmdstgm-
35 993909bmd0bS396 56 Boab. badesomzgmmbogal LedgobbgMm sdmAbes 2008 Bemals MMbgo-bads-
Bonggemmb mdo, HmImol ©s3m339em3ds dgrgagdds Mgaombadn 3mmndn Mo Mgommds Moo oMo
dg(339ms. m3ob 3900939035 bgmym badoMmzggmmb gMmazbam 0b@gfMgbgda, 3sc dmEnb, Y3nMmzggmabac,
3mMbgmod8goab gosbygg@ob 39Mb3gd@nggdo. mgndnmgdmmoas badsmggmmb GgMmammaal 20%. mdal
3980093 dom0sbae 0533563900 3MbGMMEO 3mEMEMal bgmdabs s sbamammolb Moombbyg. doymbgwsgswo
0dobs, HMI LogMMsdmMmabm Mebsdgamdmmdad s Mm3z00 MYYLgMTs(3 badoMmggmm magal LsdmgMgdda
SM39MMbgm 50sMs, MLgmds bagMmadmMobm badstmnmal gbEsdgbGMMa 3M0b(303960lL (396dme,
&9M0GmMommo domnsbmdol) ammgdgmymazom (36m sx3bsdgmn s g.6. badbmgma mbgmo, Hmame (s
5dm9) 30009890 Labgmabogmagda. badbmbsmme, mdab dgdwga LagsMmmgzgmmbmsb 3ndsmmgdadn sggbadb-
9010 @3 9.6. badbMgon mbgon Mbs 33630bnmmme, Amamm (3 33bamdnemn MHganmbada.

sbgor gomaMgdadn bagoMms 3mbxmnd@gdal eMmgammnmgdal sbamoa abgdal dogds, Mm3gmags
dbmmme Mgom3meo@ogslb ©sgdystgds. Mgsm3mmadngs 3Mmbamad@gdolb dbmemme ddznmdnsbaw
35036439@0b gomBgMmbsgngm s ghmsgmon Lbmmn 3bss. Inbbab dnbambgzsw Mm3nbs s dsmaomdab
353mygbgds mGm3035 > IgGn M3RgMn. Mmam3 Rsbl, sbamma 3mmo@03nmo Mgommmdnwsb godmdwnb-
oMy, 3Mmbymod8goal Robosb 3o3mbsoygsbsw asbbbgsggdmmon bMmsGgans LgaMmgds, Mmams Lads-
Bonggmmb bgmobggmagdsl, obg bogHomsdmmobm msbsdgamdmmdsb.

53 dbMog Rzgbogal dg@em LanbdgMmgbm smdmAbrs 3mb3mMbaol 53gbm3gbn, Mowasb 1997 Bemals
3oMzgem 03mobl dobo gEsbsbymdbogmdn sdMMbgds dsMoma(s 6o gsenm@a dmgmgbs s M33g M-
Lgdmmo MHgommdss.
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33a30b dggagdds a30hggbs, MM god@mdMozsm, 3mbimbaol Robgmdo sdfmbgds 3330m-
30565 dmbrs. sbgmn 3Mg(390096@gd0 3o Bbmgzemnmdn bygegda dmndydbgds. oyd(3e dgMosegbgdemm-
dob o @a30Mnb3oMgdol Bobsdommdgda Ls3dome dg36n ngm. L 33oNb0s 50b0dbML, SdLMEYEB Mo
a5bbbgogadnmo, gucmm Lbmms, sdoMobdnmgdmmo mMn Lob@gdal sGbgdmds: gMmoa dbGog Aabgomals
Labambm Mgb3ndemozolb bmznsmnddn s dgmmg IbGog — 3mbimbanl 30308 omabda. gb babssmdmgamds
35050msbs doMnmasm Anbgonl bgmabyemgdol JbMowsb 3odmfgbomn 3Mogds@mmo s Mgam3mmo-
&035bg ©33ysMgdmo 3mmo@nznco bgdom. Robgmal mowgMab ©gb Lnsm3nbab dnge dg3dxdazgdymds
000953 — 9600 Ldbgm3bogm, mMn LobGgds” — 35Mm3935 3Mabnbs s 350336y39@0 Mmea dgsbmey-
> 3mb3mba by Rnbgmnb Lyy3z9Mgbn@gEab semeagbal mzsmbsbMmabom. sMsbs3magd 360d369mmmz60 ngm
3mb3mba-Rabgmal 4o9Mm056965Lmab s 353d0Mgdnm oo M0 sbgmabs s dabo 3MgdngMm-JobabiGMal
o359 &9&hgeol Bmen. aobbs3mcmmMgdom 5cbobndbsgns 3mbimbagmms domalbbdggs gomebBnta-
&m0 Imdsgmobmgal.

30M3gmgboe, mzsmdn baggdns ab Bog@o, Mm3 3mbzmbalb gbmes Rabgmalb Labsembm Mgbdwmd-
mogob 3mb3mbanb bL3gznsmyMn 303nbabGMmszommoa Mganmba. boddg FoMEM obobgmgdado o oMol
— b3y (300 5030babGES(30mE Mganmbl 3mb3mbaals 3MBLE NG (3000 (dofomswo 3obmbam) LBmM g
L3g 3o PRPmgdsdmboemgds dogbogds. Rnbgomnl bbgs 5@dnbobEMS(30mn Mgaombgdabegsb gsblb-
3539000, 3mb3gmbadn doemnsb dsmamns ©3dIMY30gdemmdnbs s FsGmzgal 53@mMbmdnnMmmdalb bamabbo
3eemn@n3 e, 93mbm3ngn® s bads@momgdmng beggmmgddn, 3m339@ 9630505 S NRMgds;ms g33nxk36s-
do (396@MbS 5 Mg30mbL mMab. 3mb3mbads (396@MamuM bgmabyrmgdslb aomabzs Ibmemme Lagsmgm
ON0YMNMIdNS 05 M53003(33000 BbJ(30980. LodsgogMmE, 3mb3Mbanl Labsdsmmemm bamobuggmads
5dm9) 300098905, dobo gosbygg@omagds Ladmmmms ©s 56 Lohogmwmagds hobgmal babombm Hgldamd-
030l babsdaMommgddo. gobbszmmmgdom smbsbndbagns @sdme300gdemmdol bamobbo g3mbmdozne
bogdnobmdadn. 3mb3mbal dgmbamhnbrs magabygsmn 3mMEB0bs s (30m3g badsgm GgMoGmManl Lgs-
&bo. babo g30b0s go3mb30m gm 86033b69mmm3e6 go@gdmgdsl — koM 30g3 1983 Bgemb Robgoals (396-
GMomM3s bgmobyymgdsd godmszbsews, Mm3d 1997 brmob 3ofMzgmo 03mobosb 3mbimban, Gmame(s
53m9) 3000980, 0bg Anbgemal BmszEmmMdsbmsb ghmow bogMmmsdmmabm MMmngHomdgddn godmaygbgd-
s Labgmb — ,3mbgmban, hobgmn”. Rabgmnlb bymabuygsmms sbgon Babosbgyomemgds dgzsxsbgm, Hm-
ames 3mbzmbagmadabsmzgal LabgmdbBogmgdmnmdady asbowgdnmo 333n(30980L ©S335ymeznemgdn-
L3396 3d>adNmmn badoygn.

doagohbos, Mm3 3mbzmbady Anbgonl LabgmdBogmgdmogn LyzgMgboB ol smEaqbsbmsb ©s-
39380698000 Bogdym assby3zq@nmgdqdl, d0dbmm d0gbgdqdl, Robnwsb godmbsgmal dogdaol 3nbboo
350 0100 D (3000, Mgom3mmo@nadg egdbgdmm admmdsd oM bgmgdl s 33 3Mm(39Ldo godmy-
9698 80 ©333730b” 3mema@ogsb 36 dgadmgds dngsbagma BabsbbBsm aagbomn ayMopaymo
daems o dmbglb dscmn 3oMeadatn 3m3amgds bodoMmggmmmdo sMbgdmmo 3mbgmn8gdol amgammoamyg-
dobamgal Bomgdymo gomsbygzg@omgdgdol MmU. s3sbmsebsgy, 3mbzmbanl gsgmama abs, Azgba Mgsmm-
3000356 33dmInbsMyg, 300G 03NS 35bd3bsmnbgdgemn, 3633Mnda3L6g30 s IbgE39mMd5dn dabaemgda.

1898 bgmb, oo d60@sbgonbs @s hobgonl dmagmmdgdl dmmal bgemo dmgbgms 393060l dgmeg
3M6396(300L, BMIgmoz gbgdmes 3mb3mbamsb s 39330Mgd00 99 Brmnsb bsngsmm Jgmabbdgdsl s dotm-
dsb, BHm3 3mbgmban bgm3dg 3G gdol gomob gobgmal dgdwga (1997 bgml) wandmmbogdmms habgob.

SbemmazEadmes s bymdg3Emgdal gonlb gobamol msmormo, 3mbimbadn sMab@sdamummdals
3963000 oG yemmds. 1982 brmols 05b3H0bmgal hobgmol domsegmds aodmmgzsds ddomdal, dMn@sbgo-
036 ©3bygdmmaym Lo gombol gobboemgs. Rnbgo-3mb3mbanl 3mBdsgsmo dgmo bimm YEBGH™ oG Moy
bogdmms oo dM0@sbgomnbsmgabs(s. Lbmmge sd0m agm gobdoMmdgdamo d6n@sbgomal 30gdngM-dnb-
ab@E doMasmgd &g@&hgmob 30D0d0 Rabgmadn 1982 bemal 22 bgd8g3dgMb. 30bodo YYosgme 36ndzbgmmm-
3560 0gm, 53539 @H™L Mormmoz sdmRbws.
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360@obgonl 3980960 (300mmds, Anbyma dbsmg sgMbIMbgdabs 0dsdn, HmAI 3mb3mbanls Babl-
3 dgbadmadgmo 0gbgdmms dbmmmem 03 dgdmbggzsdn, oyy dMn@obgomn 3gmeg asbsg@dmdos dab s-
30bobBMmamMgdaols 4o 339 Bomamagddn 1997 Bemal 3oMggmo 0gmobob dgdgas(s. hobydo dbsmyg, ©gb
LodmM3nbol dgmanEmmdom sx304LoMgdws Mmegolb NMYygg 3mDa305L, BMI 1997 Brmowsb 3mb3mbady ¢Mbos
sEaqbamagm Robgmab bygzgMgbo@g@n s 93 3mboo ob Me0dg EsmMIMdadg Bobigmal o6 s3nfMgdws.

dgbggmal dgdmagy g93M39mes dgdogan dnbssmbol mgoznsmumo gsbzbowgds: ,3mbimbanl
3900mEegmdabs s LEdoEYAMdolL dgbsthnbgdol dobboo dbsmggdo dgmsbbdwbgb, gssamdgmmb
dmma3sMd398980 @a3mmads@oma sMbgdol dgdzgmdom”. gb aym smgmob BgMGomoa Labgmdbogmms
mMby by ImMd3565398980L obygdals 3mb3mbamab s 3s3datMgdao.

doMa0M98) &9&Rgmab 30boG0b dgdmga MEMBr0sbn Immsedsts3gdgdo oo dGMn@sbgmabs s
Robgmob 3mnogmmdgdl dmmol mE g@edswm dndnbamgmds.

3oMzgmo g@odn dImo(zegms 1982 Bemal Lgd@gddMnwab (Mmogbsai doMastgd Gg@bhgho gbgos
Robgnb) 1983 Brob 0360Ls3wyg 3gMnmeb, MHmBmal as63s3tmmdadn dboMggdds doosmbBogl dgomsobbdgdsals
Imma30M5398980L Ro@omgdol bgbal, dobo mmasbobsionmo NdMNbggmymayabs ©s bbgs 3Gmzg-
1M930b dgbobgd. o3 gabadn @agal Jmsegatn bagsbo agm ab, B3 Robgmb ymzgmomzgal 3Jmbos vegma-
3o 3mbzmbadg, o330 dM0n@sbgomnls dbMnwsb dnbo m3ym3s300L 3odm Anbgomn 396 sbmM(30g9mgdos dob
356339990 ©MMOL gob3dszmmdada. Rnbgomn dmombmgos, MM dG0@sbgmb ©s9d6Mbgdads 3mbzmban,
3sobDg LA byzaFMgbod gl gobbmmz0gmgdal oBboom, gof 33949mma 3oMmdgdom. b0 sbgma 3o ma-
30b 8bG0g 338303900, H™A 3ol b aMRbM@s BsGmzal goM33gmmo d9M39@&9d0 dgdgada(s, Ma(3
30M3gmm Hoado 3mbmbagmms 0689 gbgddo dgmnmms. Ao@omms dmmadsms3gdgdal 5 Momboo, ormd(se
dbatgqdo 305600 3mDa(30980L gMmamembo MHRgdM©bYE s dgmsebbdgdnbash kg jowgz ImML 0y3696.

1982 Bemab 0939339630 Rnbgonb gMmzbymds babsmbm 3mbafgbds donmm sbsema 3mbBLEGOEGY-
(309, GM3mab 31-9 Igbemo 035mabBabgds L3gznsmuMa 30dnbabGMs(30mma Mga0mbab ES3MLYBSL.
396dme, 5bndbymo dygbemals dabgogzom, ,bogomgdal dgdmbgzggsedn, asbbsggmmgdamo 3ommdgdals
@b gdmMdobal, Robgmol Labgm3bogmlb dgmdmos, sssmbML L3gnsmuMa s©dobabEGsomo Mg-
30mbo, ®m3mab dgbobgd gosbygzg@omgdsl 0mgdlb gHmgbymo Lobsmbm 3mbamgbo”. Rabgoal 3mb-
LEOGYENS30 L3gEdmYMa 3InbabEMSEYma Mganmbalb J7436alb ascmz3mabBabyds gfMon dbMag
338™bm3nnb Lbgs Jnbss@bab 3dmbyg sbosmo gm@3ab gbsbgd Ibmaemambamgalb b3sdsmaemn asbsbs-
935 ngm, 3gmeg IbGng 30 — 3mb3mbaal 3mdsgzmal 3mBLE NGV YMI®E BIJGMIMag0 Smnscgds. Ro-
69035 33000 3mb3Mbanb bLadmdszmm LGIGYLAL dmemadn3nM-LadsMmmgdMmngon ,Mg(39380 a33mbgMs”
©3 3abo 09MoEads(305 IMsbrnbs.

Lm39M960E 9 0L Ls3ombal nGgzmog sGLgdMmo Bobsmdmgamdgdo, BoJ@&™MdMNZgs© gosnrmabs s
506ym dbogds dmmadsmszgdsms dgmmg g@odanb sbygdabsmgab.

dgmeg g@s30 afmdgmogdmes 1983 bemol ngmobnwsb 1984 Bemal ©0g39806M50mg ©d @edmagiwos
3930630 Roby@-06108)06mmo gHommdmogo @g3mmamazonl bymmdmbgmoo.

1984 Bemob 19 09398396 Rnbgonl 36(19309M-80b0b@M3s gom b0sbds s oo dM0@sbgmab
3698096-30b0bB s FoMastg8 Gg@&hgmds, Lagmmom Jomsgmmdams Labgmom bgmo dmsebgfglh hab-
9A-36083bm gMmnmMdmoag ©g3mdM3303L, HMIgema(s ,gMmo LabgmdBogm, mma LobEgdol” sMbowsb
353m3nbsMyg sbabsgws habgm-3mbzmbaol badmdagmmm MmngHomdgdal dobabym 36nb(30398L. ¢3-
60d369mm3569L0 s MBmazMabo 3s0b(z ab gobmom, Bm3 dmgmn Fbmgmomlb gobsgmbsw bsmgqgd-
3o LodgNImE gobszbowgb: “Babgmab (396G Labasembm dmgmmds Es0dMYbydl bnzgMgbodyL
3mb3mba g 1997 Bemab 3afiggem ngemabl”.

5b0dbyymo g3maMa(3006 Mbsbdo, Anbgomal Labambm Mgldmdmngad gobssbows, Gm3 dabo
doMomaEo 3men@)n3s 3mb3mbamsb dodsmmgdsdn dgdwgabsntsm Rsdmysmoaduos:
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(2)

(3)

(4)

(5)

(6)

(7)

(8)

(9)

(10)

Rabgonl Labsembm Mgb3ydmnss 0(333L GaMoGmMaym domnsbmdslb s gMm3bym gMmns-
6mdab, 330:35mabbabgdl 3mb3zmbanl abEmMasbs s dab Mgsmmmdsb. Rabgomalb Labsmbm Mgl-
393033, 03bsb3sw Jabo 3MBLEG YL 31-9 Fnbemabs, Ed53GLYSL 3Mb3mbaalb L3gznsmy@
3030babBMs30mem Mganmbl, MMIgmbdys a93M(39mEgds Rnbgomalb LzgMabodg@n. 3mbzmbaal
L3930 303nbabG M3 Mganmbdyg gdbbmM(309mEgds Rnbgaanb Labsmbm MaL3xdmn 3ab
(396@M3m M Jnd36mdab YRmgdsdmbamgds;

3mb3mbaal UL3gznsmyMmn 3030babBMms30mn Mganmbo abaMagdmgdb dsmama bamabbab
338mbmdnam. dsb 56 3ngbaggds Ibmemme gMM3bnmo Md33(330Ls S a3mmIsGnyMa NEmo-
09MnmMd730b 9ezmgds-3mzamgmdaba, M3asb gL (396@MamyMn bgmabyamgdal 3m339@963099;

3mb3mbaab L3gndmyMm 5InbabEMsonm Mgaombl gymemgds SmdsbAmymgdgman, bs356mb-
378mm > ©33mMY)300098gemn bibasdsMmamm bymabuygzmagds, 946935 Ladmemmm Labsdstroemm

35036439@0mmgdal dnmgdal ggmgds. 3mbzmbadn dmddgrn 356mbgdan, daMomsswm, «M(33emgemo
©3MRgdS;

3mb3mbanb L3gz03myMa 503nbabEMSomn Mganmbal dmszHmds ©d3MI3mgdEgds Sean-
mmdMnz0 Imbabrmgmdno. Jos356 33sbmmmgdgmb s60dbsgL (396@MsmnEa babsmbm dmsz-
Amds 56Rg36980L 36 3MBLYMES(30930b Fggagdab Lagndzgmdy. 3mbzmbaal L3gnsmuGa
3030babGMs30mmn Mganmbab d;mszsmn SmdsbAmymgdgma (396@MdmY@ Labsmbm Jonszmmdsb
b33 303983 Boa7bL dnfMnmsE M5633gdmdab 306gdb.

Rabgonbs s gibm J39960b dmgdsmadggdn, Gm3mados M339 IN3smdgb 3mbimbanlb g3s@m@s-
3968380bL Lagsmm LsALobyMgdLs s 3mmn(3033n, Igbadmagdgmns, SMARbID N365dgdmMd9dDy.
36085690m0bs > bbgs gibm J3gybalb Imgdomsdggdb 3ggdmgdsm adLabmmmb dMAgzemgdsw b
©30353mb LaRSOM M36337dMBg80 3mba3mbanl L3ginsmyMa 303nbabEMs30mn Mgaombal
Ladmagmmdm LGOI GMgdab 356ymeznmgdgddn;

dmgdgn bmignsmyMo s g3mbmdngmma LabEgdgdn, sbgszg 3@LYdema (3bmzMgdal LGaema,
3mb3mbadn 3MAgds M(33egemn. 3mb3mbaalb L3g(znsmyM 30dnbabBMsnym Mganmbdn 336m-
Boon 0g6335 E3(3YmO 50330560L NRMadgd0 3 Mdz0byRmgdgdn, dsm ImEab LoGyzal, 3Ggbab,
3336980b, 33960036780b, Bmabanmmdab, 3oss0a0mgdnb, gsxmn(330b, 36GRY3560b, s330930mGn
33em930bs 5 MBIgbab. 396dm Lo 3nmmgds, LoBsMImms gmmmds, d9d 330MgMdal mganGadyn
MBS 5 YbergHo nbzgb@ozngdo - sbgzg IEYm 0gbgds 356mbom;

3mb3mbanb L3g(snsmm o 3030babGMms3omn Mganmba 3g0bsMRnbgdlb mszabngsma 3mMHEGabs
©3 (3339 Ladsgm GgfoGmnab LgsGybl;

3mb3mbaalb L3ginsmuMa 303nbabBMms30mn Mganmbn Jgnbs@mAnbadl LagMmsdmmabm Lagoa-
636bm (396@Mab LEIGYLL, abo D0 YEbmMa g3 yGabmzgal, mMmMbemgal, Bsbasba Jom-
3m930bs 5 dma s, 3mdsgmabmzab, ngbgds bgmdgbgdgma, 330§ smab mdMsmds 30 — ms3-
abaygsmon. 3mb3mbaalb mmamn 3MAgds 3663330 s ngdbgds mdzabuygmae 3Mb3zgMmGnMgdswn;

3mb3mbaal L3gznomy@m 53nbabEMazonem Mgaombl 9467ds sIMm3nEgdgmo RnbsblLgdn.
3mb3mbgab L3g(309m M 303nbabE M3 Mganmbda (396@MsmMa Labsmbm bymabugemgds
36 RgMg35 gdsbabawgdab gosbrnb Lsnmbdn;

3mb3mbaal L3gnsmyMm 5InbabEMszonm Mgaombl dgudmoas, S33YsmmML 93mbmdngyMn
9Mn0gMnmdgdo o 3G0Es690:sb ©s bbgs §394693036, AmM3gmas g3mbm3dnzma nb@gmgbgda
3mb 3mbanbomgal dnbamgdn 0gdbgds;

dmdszamdn a5dmygbgdyma 0gdbgds Lsbgmo — ,3mbzmban, Rabgma”. 3mbzmbanl UL3g(znsem-
96 30dnbab@Fmszonm Mgaombl, 3gudmas 390b56RmEML ©s 3365300536Mb 53Mmbm3ngnGn ©s
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3G YAhnnghomdgdo > ML d7Lsdsdaba bymdgMmmgdgda LobgmIBagmgdmsb,
930mbg3:56 3 LagMM>IMMabm MEZ360DS(30580136. 3mb 3Mbaab L3g (309 Mo 5InbabG M 30-
9o Mganmbob 3;mszmmdalb dgadmgds 3gmbrgl Lbyzmmstn 3mbazns 3mb3mbadn dgbgmabs s
35L3mab 306mdgdab, s3Mgmzgg Lada bogmm ©m39dgb@s3nab dgbabgd;

(11) 3mbgmbanl L3gnsmyMm >dnbabGMmsizoym Mganmbda Ladmaswmgdmnga BabMmngal d9bsemhvx-
69357 35Lubabdagdemmds 930LMgds 3mbmbanl L3gznsemMn 33nbabEMmssomemn Mgaombab
3336mMd;

(12) 3mbgmbamsb 3353dnMgdnc Rnbgmnl Labsgmbm MgL3ndmagal Bg3mambadbyman 3memogngs
330135mabB0bgdmmo ngbgds Robgmnb babsmbm Hgb3ndemnzab 3mbzmbanl L3gznsemmMn 33nb-
ab@Ms30memn Mganmbalb 3mbLEGa@m(3nsdn. 335b YbdMNE3gmymRL Rnbgmal Labsmbm Mgb3xnd-
m0g3ab g@mgbyma Lbabambm 3mbamgbn ©s 933emgmo sMRgds 50 Brmab 336353mmds3n.

RoBm@-3M0@) 0o 0g3aMs300L bgm3mBgMobs s 88 Ls3ombgd by FbsMgms Bmmsdsms39dsms
abEmmadal d58mga mob BabMngdo oas 3mbimbanl 3mbLEn@m300L dgdmdsggdol bsomba. 1985
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POLITICAL AND LEGAL ROLE OF RELIGIOUS ACTORS
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RESUME

In the dinamically filled today’s world, when the global political and economical development of inter-
national society goes with progressive rate, it is very significance to study globalization process. In the 21-st
century, globalization already became an indivisible part of world system, on this condition it is inevitable to
evaluate the spiritual factors role in this process., hence it follow that it is very actual thing relationship with
globalization and wolrd religons. The main goal of work is, to show the religion influence on the political pro-
cesses, to determine their role in international relations. There is considered dependence of various religions
on globalization process, the most accent is on the Islamic fundamentalism, that is directly connected to
globalization, to say more concretically it is the result of globalization process.
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RESUME

This article is a pioneering scientific work at the intersection of natural human sciences, which aim is
to ensure sustainable peace and prevent global economic, political, social and legal disorder under the aegis
of the Bill of Human Rights.

The proposed theory offers a new mechanism for overcoming existing disorders and preventing new
disorders, and in the end — to open the door “to merge into the orders of order” (Shota Rustaveli XII c.).

The author has a noble goal to provoke the colleagues from different disciplines to participate in the
building of bridges between the economic, political, social and legal sciences for properly “fitting” humanity
in harmony with natural normative order.

The paper serves as a fruitful source of new ideas for students, researchers and professionals working
in the field of physics, biology, anthropology, economics, politics, sociology, jurisprudence, or related fields.
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PAPER

“If man today does not find a New
Way of thinking, Humanity may well
be doomed to extinction.” Einstein

1. | differentiate naturally formed Universal normative order from the artificially formed Human nor-
mative order: Social normative order, State normative order, and International normative order.

In naturally formed Universal normative order unlike the rest of the living world only Human race
artificially has made a disorder. Disorder that human race has made in naturally formed Universal normative
order required a need to create an artificial model of human behavior and regulatory institutions in order to
prevent disorder, and in case of violation of natural normative order and artificial normative models of hu-
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man behavior — to punish the offenders. Progressive Humankind did it: progressive Humankind has created
artificial normative models of behavior, and regulatory institutions to prevent disorder and in case of violation
of artificial normative models of behavior — to punish the offender. As a result of compliance with artificial
models of behavior and observation by the regulatory institutions their duties — has formed an artificially
normative social order.

However, this was not enough: human race continue to make disorder in naturally and artificially
formed normative social order. Disorder that the human race has made in naturally and artificially formed
normative social order required a need to create a new artificial normative model of behavior and regulatory
institutions in order to prevent disorder and in case of violation of natural normative order and artificial nor-
mative models of behavior — to punish the offender. Progressive Humankind did it: progressive Humankind
has created new artificial normative models of behavior such as positive law, and regulatory legal institutions
such as State that represented by the legislative, executive and judicial powers, to which was assigned a le-
gal duty to prevent disorder, and in the case of violation of positive law impose liability on the offender. As
a result of compliance with such artificial legal model of behavior has formed an artificially State normative
legal order.

However, this was not enough: this time the States began and continue to make a disorder in natu-
rally and artificially stacked normative legal order. Disorders that the States make in naturally and artificially
stacked normative legal order have required a need to create more efficient artificial legal model for the
behavior of States. Progressive Humankind did it: Progressive Humankind created artificial legal model for
States’ behavior in kind of international law and international governmental organizations in order to prevent
disorder in the international relations. They have been passed to the function to prevent disorder outside of
the States, and in case of violations to impose liability on the State-offender. As a result of compliance with
such artificial legal model of behavior after World War Il has formed an artificially international normative
legal order.

However, many States have proved insufficient because historically and up today day it was clearly
found out that the States became primary and massive violators of their duties of Universally Recognized
Human Rights and Freedomes. In this sense many States could be understand as negative legal order.

Moreover, in the space of international law has been established comic situation: the fact is that the
principles of Human Rights are created by the states as the potential violators of Human Rights in direction of
violation of Self-Determination of non-members of SC of UN. Some States mainly act, not only out of respect
of law, but also and very often, primarily in their “best” political and geostrategic interests. Recent actions of
Russia and US, 50 years occupation Arab territories by Israel, reiterated occupation and annexing of territo-
ries of Republic of Georgia since 1801, and now Ukraine by Russia with the help of some recruited internal
officials are the “best” examples of such situations. . . Annual reports of Amnesty International and Human
Rights Watch clearly indicate on this comic situation. In Asia and Australia region, where meaningful political
organization like Council of Europe, Organization of American States, organization of African Union are failing,
and there is a conspicuous lack of corresponding human rights conventions and charters. If a state is not ful-
filling responsibilities or is actually violating Human Rights, a curious situation arises as to the standing of the
other contracting parties in securing from the detracting the observation of its obligations. In this sense, so
called — global administrative law represents global danger for humankind. Global administrative law without
global government is nonsense, global government without global parliament and global judiciary is global
dictatorship of junta of financial blood-suckers.

2. We are speaking about anthropological catastrophe, about the event that some State-person is not
formed still as a “human being”. Some politically prejudiced scientists had an attempt to embellish the facade
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of humankind society with ideological and religious myths to change the vampire’s face at least outwardly.
But without substantial results.”* As | have many times underlined, contrary to Human Rights, which always
universal for all disregards of race and etc., the positive law practically links to statehood at the international,
national and/or local levels. Only Human Being is a natural entity, all others in society are man-made cre-
ations, including laws, but not Human Rights, because Human Rights Law is identical to Human Being. Human
Being is the creature of the God. The State is not creature of the God”.?

In this sense, moral priority has never been so important in biology, as today. Scientific discoveries in
biology, which became the basis for bioethics as a decisive condition for the existence of the human person,
are an important prerequisite for establishing trust between the internationally recognized scientists and the
general public. Enhancement of public confidence to the scientific researches is the main task of the bioeth-
ics, which is not a space for general-theoretical debates, but the arena that creates a moral basis for legal
science to propose adequate legal measures against aggression of State figures in order to prevent violations
of Human Rights and Freedoms by them, and for determining their adequate responsibility.

A. Historically, humankind is a witness of positive and negative effects of human genes and their func-
tions. Sustainable development of humankind is needed to pay much more attention to the prevention of the
negative impacts of human genes and their functions.

B. The growing scientific achievements in the field of human genetics of individuals and groups has led
to a genetic explanation of negative behavior that have been demanded to review the standards in philos-
ophy, ethics, sociology, “politology”, and jurisprudence. This fact has led to establish the term: Humanity’s
Growing “Genetization”.

In this regard, it is necessary to answer the question: what are the problems facing today jurisprudence
in relation to the negative consequences of human genes and their functions?

Historically, the most negative consequences of human genes and their functions have been pre-
planned, organized and implemented mass wars, which at its zenith were reached in the twentieth century.
Only one — in the twentieth century, humankind has survived two world wars. The twentieth century was
“distinguished” by the fact that humanity has witnessed an unprecedented parade of bloody dictators: Lenin,
Stalin, Hitler, Franco, Mussolini, Pol Pot, Jang-SAR, Chiang Kai-Shi, Pinochet, and Milosevic.

The first signal of beginning the most negative consequences of human genes and their functions in
XXI century was the tragedy of September 11, 2001. Today, more danger comes from the so-called “Islamic
State”. The terrorist attack in Paris is undoubtedly distressing! But the need of civilized part of mankind is not
only to fight against the results of crime, but predominantly to fight against its substantive and original reason
that takes beginning since June, 1997... No less if not more dangerous factor is represented by a relic of So-
viet KKB — Putin, particularly — his attempt to restore the Empire of Evil. It is clear that even these last factors
create an “opportunity” to accelerate the third world war.

Because of the above, naturally the question arises: how to minimize at the beginning the growing
trend of negative impacts of human genes and their functions?

Human genes and their functions due to the above-mentioned negative aspects in human history are

1 B. Savaneli, 1993, Legal Theory, Manual, Thilisi, p. 205, in Georgian. See also: B. Savaneli (Pkhaladze), 1969, Correlation be-
tween Fundamental Human Rights and Legal Capacity of Citizens, Candidate’s Dissertation Essays, ed. Moscow State Univer-
sity, Moscow, p. 4-5, in Russian. At the beginning of my scientific activity in formation of my scientific thought an important
role belongs to the outstanding Russian scientists, now deceased Professors: Sergey N. Brattus, Ekaterina A. Fleishitsz, and
Alexander V. Mitskevitz. Kingdom them the Devine! In salvation of this and other problems mentioned bellow made easier
my 35 years scientific-pedagogical and 10 years judicial activities.

2 B. Savaneli, 2003, Jus Cogens Character of International Human Rights Law, Philosophy and Legal Theory for 21 Century, ed.
David Agmashenebeli University of Georgia, Tbilisi, in English, p.p. 22-24. (This work is dedicated to the Memory of Giant of
Law and International Law — Hans Kelsen). See also: B. Savaneli, 1993, Law, Religion, Ecology, Chapter in the Manual General
Theory of Law, p. 307, in Georgian.
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directly indicated on the recipient: that is the Statehood! Why?

Civilized Humankind create the State as guarantee of country’s stable development and protection of
Human Rights and Freedom through the establishment of legal frameworks in the form of constitution and
corresponding to it legislation related to the representatives of legislative, executive and judicial powers.

All authoritative explanatory dictionaries analogically define: “The Constitution is a set of legal norms
governing the legislative, executive and judicial powers, based on the principle of checks and balances be-
tween them”.

However, Humankind’s permanent problem is that the representatives of legislative, executive and
judicial powers cannot fit the legal obligations imposed on them by constitution and corresponding to it leg-
islation.

Where is the exit?

In order to minimize the growing trend of negative impacts of human genes and their functions on the
representatives of legislative, executive and judicial powers first of all is necessary to conduct confidential ge-
netic research, testing and diagnostics of already appointed or elected officials and for elected or appointed
candidates.

At first glance, conducting confidential genetic research, testing and diagnostics of already appoint-
ed or elected officials and for elected or appointed candidates seemed contradict to the “Human Genome
and Human Rights Declaration” of UNESCO General Assembly, and “Convention for the Protection of Human
Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine: Convention
on Human Rights and Biomedicine” and Additional Protocol to the Convention for the Protection of Human
Rights and Dignity of the Human Being with regard to the Application of Biology and Medicine, on the Prohi-
bition of Cloning Human Beings”.

But let’s in one bowl put pre-planned, organized and implemented mass wars, and on the other —individual
rights of already appointed or elected officials and for elected or appointed candidates. What bowl outweigh?!...

On the admissibility of conduct confidential genetic research, testing and diagnostics to the general
public many unanswered questions still remain to the end.

| will quote some of them.
e Can individual assessment criteria for the genome?

e Can genetic testing based on the classification of the population groups and the government, “unde-
sirable” people as a pretext for restricting the turn?

e |s it possible to become a biogenetic inequality social inequality?

» Genetic research should be accessible to everyone and if not cover the entire population?

e Genetic testing should be compulsory or not?

e How should be guaranteed and provided materials for the confidentiality of genetic testing?

e Should be limited to whether the science of interpreting abnormal genes, or genes from the forward
and begin to reap the so-called “responsible” in human behavior?

My position is fully in line with the “Human Genome and Human Rights Declaration” of UNESCO Gener-
al Assembly, and “Convention for the Protection of Human Rights and Dignity of the Human Being with regard
to the Application of Biology and Medicine: Convention on Human Rights and Biomedicine” and “Additional
Protocol to the Convention for the Protection of Human Rights and Dignity of the Human Being with regard
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to the Application of Biology and Medicine, on the Prohibition of Cloning Human Beings”.?

3. To the traditional problem of the relationship between Human Being and the State added problems
associated with anthropogenic activity: it is the activity of man to the nature, relationship between the State
and Civil Society, Individual and Human Society.

States and international organizations are powerless to overcome these problems because the major-
ity of them have long mired in the swamp of corruption that has led so-called civilized humanity crisis domi-
nated paradigm of personal gain, rivalry and struggle. Artificial acceleration of the development of mankind is
accompanied by a lowering of its level of stability, stability. The evolution of the crisis has become a planetary
character, and it involved the natural and social systems.

Academician N. Moiseev, who is specialized in the field of applied mathematics and physics, underlines
that advanced mankind have two imperatives — environmental and moral order. Environmental imperative is
that you cannot put the economic interests of humanity above environmental. Moral imperative calls for a
renewal of morality in accordance with the need of co-evolution of natural and social systems. Analogically
the Russian philosopher Nikolai Berdyaev in the first half of XX century, analyzing the future of humanity,
diagnosed him: Individualism, the atomization of society, unbridled lust of life, the unlimited growth of pop-
ulation and the needs of unlimited growth, the decline of faith, the weakening of the spiritual life — all this
led to the creation of the industrial-capitalist system that has changed the whole character of human life, the
whole style of it, severing the rhythm of human life nature.

Legal order, using Lock’s term, is the ‘natural state’ that stands in need of correction from outside ‘artifi-
cial state’ such as positive law. This idea in analogous form firstly and very simply has expressed by the famous
Lock in his well-known essay “Two Treaties of Government”.

Many distinguished scholars such as E. Fromm, A. Bullock, M. Maccoby, K. Lorenz, A. Maslow, A. Grins-
berg and some others, have argued that a Human destructiveness is more or less immanent characteristic of
every human being.* Humankind just because have stated artificial norms of compulsion for human beings. It
has been established natural i.e. objective legal order, and artificial i.e. subjective legal order. In short, Human
Being, in different from other biological creatures, has the right to be a special spiritual creature. Violations
of symmetry between legal order and positive law civilizations many times have fallen down in anarchy. Clear
examples are massive and increasing concussive, aggressive, pitiless and previously organized armed wars
which are unknown for the animate world.

Particularly, in the aspect of legal qualification of terrorism in Paris, | would like to underline the
following.

In accordance with the paragraph 1 of article 10 of the European Convention for the Protection of
Human Rights and Fundamental Freedoms: “Everyone has the right to freedom of expression. This right shall
include freedom to hold opinions and to receive and impart information and ideas without interference by
public authority and regardless of frontiers.”

In accordance with the paragraph 2 of article 10 of the European Convention for the Protection of Hu-
man Rights and Fundamental Freedoms: “The exercise of these freedomes, since it carries with it duties and
responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by

3 Bidzina Savaneli, Human Genes and their Function Due to the Basic Legal Problem, Advanced Session of Department of Ge-
netics Research Council at the Thilisi State University: Humankind’s Growing “Genetization”, Thilisi, December 23, 2014.
4 E. Fromm, 1973, The Anatomy of Human Destructiveness, ed. Holt, Rinehart and Winston, New York, pp. 4, 6, 10, 39, 45, 76,

203, 204, 237, 242, 244, 346, 357, 358. A. Bullock, 1962, Hitler: A Study in Tyranny, Harper and Row, New York/Evanston, pp.
14, 23. M. Maccoby, 1972, Emotional Attitudes and Political Choices, J. Politics and Society, Geron-X, Inc., Incorporation, Los
Altos, pp. 211, 220, 232. K. Lorenz, 1966, On Aggression, Harcourt, Brace & World, pp. 52, 70. A. Maslow, 1954, Motivation and
Personality, Harper & Bros, pp. 68—69. A. Grinsberg, 1964, Back to the Wall, J. Times Literary Supplement, VIII, p.6. P. Kurtz,
1962, Kierkegaard, J. Temata, N 3, New York, p.117.
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law and are necessary in a democratic society, in the interests of national security, territorial integrity or pub-
lic safety, for the prevention of disorder or crime, for the protection of health or morals, for the protection of
the reputation or rights of others, for preventing the disclosure of information received in confidence, or for
maintaining the authority and impartiality of the judiciary.”

On the basis of paragraph 2, the terrorist act violates the interests of public safety (may be interest of
national security) which contradicted to the prevention of disorder or crime, protection of health or morals,
protection of the reputation or rights of others.

Terrorists (and may be instigators of the crime) violated the paragraph 1 of article 2 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms: “Everyone’s right to life shall be
protected by law. No one shall be deprived of his life intentionally save in the execution of a sentence of a
court following his conviction of a crime for which this penalty is provided by law.”

At the same time, terrorists acted in violation of the part a) of the paragraph 2 article 2 of the European
Convention for the Protection of Human Rights and Fundamental Freedoms: “Deprivation of life shall not be
regarded as inflicted in contravention of this article when it results from the use of force which is no more
than absolutely necessary in defense of any person from unlawful violence.”

The task of my position is to discover common and distinctive elements among positive law and the
legal order, and then the elaboration of “consensual laws” and ways of rapprochement through “an intercul-
tural approach to law and order” based on the universal human rights. In broad sense, harmonization, mutual
and spiral transformation of single positive law and plural legal order at all levels has a trend to conceive a
spirit and sense of law. The aim and goal of such transition is to achieve sustainable development of Human-
kind”. ®

Therefore, my position is a broadening variation of my theory of legal order based on the comparison
of the legal orders of different countries through the lens of Bill of Human Rights. Concerning Human Rights
the name of this theory is: “Anthropology of Legal Order”. Such dialectical coexistence, synergy harmoni-
zation, mutual transition, spiral and evolutionary development could be open the general mechanism of
evolution from disorder to order, by which is opening the door “To teach humankind to be able to join the
supernal order of orders” (Shota Rustaveli Xl c.). It pushes Humankind from the closed cyclic position to the
spiral-evolutionary stage. Any other fixed view would simply be non-dynamical and non-dialectical.

4. Centuries-old world legal practice testifies that in large majority of cases a positive law not adequate-
ly reflects and regulates a legal order. Reason that is the permanent ignoring by the legislator of clean basic
norms (H. Kelsen), eternal sense of law (G. Naneishvili) on all levels.®

At the same time, in difference of H. Kelsen and G. Naneishvili, clean basic norms and sense of law |
filled by the Universally Recognized Human Rights and Freedoms that are at the greatest level i.e. on the peak
of hierarchy of values of Humanity. For this reason principle Rule of Law | have replaced by the principle Rule
of Human Rights and Freedoms. 7 Rule of Human Rights and Freedoms as sense of law is the third measuring,
comprehension of which Humanity must aim constantly.”® Thus, sense of law (in my understanding) is a de-
cision factor and condition of smooth and peaceful transition from one valued level of civilization to other. In
fact task and aim of positive law is a reduction of entropy processes in the legal order, in language of thermo-

5 B. Savaneli, 1992, Legal Order in Correlation with the Positive Law from the Point of View of Comprehension Sense of Law,
Doctoral Dissertation Essays, ed. Thilisi State University, p. 41, in Georgian and Russian.

6 B. Savaneli, 1992 Legal Order in Correlation with Positive Law from the Point of view of Understanding of Sense of Law: Ab-
stract of Thesis of Dissertation on Competition of Degree of Doctor Legal Sciences, Thilisi State University, Thilisi, 71 p.

7 B. Savaneli, 2003, Jus Cogens Character of International Human Rights Law: Philosophy of Law for the 21st Century, Editor
“Meridian”, Thilisi, in English, Dedicated to the memory of Hans Kelsen.

8 B. Savaneli, 1990, Comprehension of Sense of Law, Journal “State and Law”, Thilisi, # 8, pp. 15-24.
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dynamics is their adequate “cooling-down”, weakening in the conditions of the increasing “heating” of legal
order, and for an achievement society organized in the state that produces new norms or makes alteration in
the existent norms of positive law.

In my works | am not explicitly oriented on the traditional question of jurisprudence: what law is and
how the state practices it, but preferably on these questions from the point of view of great Jhering’s “Der
Kampf um’s Recht” (1889) in the sense of struggle for human rights. By the way, Heraclites device was: “Men
should fight for their laws as for the walls of their city.” Human Being without Rights is only ‘instrumentum
vocale’. However, centuries-old world legal practice testifies that in large majority of cases a positive law not
adequately reflects and regulates a legal order. Reason that is the permanent ignoring by the legislator of
clean basic norms (H. Kelsen), eternal sense of law (G. Naneishvili) on all levels.®

As | have many times underlined, contrary to Human Rights, which always universal for all disregards of
race and etc., the positive law practically links to statehood at the international, national and/or local levels.
Only Human Being is a natural entity, all others in society are man-made creations, including laws, but not
Human Rights, because Human Rights Law is identical to Human Being. Only one reality is a Human Being
and other creatures of God. The State is not creature of God”. > Human being as the subject of positive law
basically has the rights before the State and other subjects of positive law, and on the contrary, the State and
other subjects of positive law have the obligations before the human being as the subject of positive law.
Human being as the subject of legal order basically has the obligations before the State and other subjects of
legal order, and on the contrary, the State and other subjects of legal order have the rights before the human
being as the subject of legal order. So, obligations of the State and other subjects of positive law before the
subject of positive law are the reflection of rights of human being as the subject of positive law. So, the rights
of the State and other subjects of legal order before the human being as the subjects of legal order are the
reflection of obligations of human being as the subjects of legal order.

Fundament of each Nation-State is a civil society that represents a system of established practice of
social relations among individuals and/or their groups. This system is functioning in legal form i.e. in the form
of distribution of mutual obligations and reflected to them rights among individuals and/or their groups. Such
fundament has been served by the small group of the people that are united in legislative, executive and judi-
cial bodies i.e. in State. That serve bodies are legally ensured of peace, security, social maintenance and sus-
tainable development of civil society. As result, it is established legal order as summary of individuals and/or
their groups and public bodies. Out of legal order located ‘pure’ positive law by which is indirectly governed
activities of individuals and/or their groups and directly — activities of public bodies concerning distribution
of mutual obligations and reflected to them rights among them. Legal Order and Positive Law consist of Legal
System of Nation-State.

Each physical person as the subject of positive law basically has the rights to the State and other phys-
ical and legal persons, and on the contrary, the State and other physical and legal persons of positive law have
the duties to the rights of physical person as a subject of positive law. So, the duties of the State and other
physical and legal persons of the positive law are the reflection of human rights of a physical person as the
subject of positive law.

Each physical person as the subject of legal order has the duties to the other physical persons of legal
order, and on the contrary, but not to the State and other legal persons, and on the contrary, the other physi-
cal persons of legal order have the rights to the physical person as the subject of legal order. So, the duties of

° B. Savaneli, 1992, Legal Order in Correlation with Positive Law from the Point of view of Understanding of Sense of Law: Ab-
stract of Thesis of Dissertation on Competition of Degree of Doctor Legal Sciences, Thilisi State University, Thilisi, 71 p.
10 B. Savaneli, 2003, Jus Cogens Character of International Human Rights Law, Philosophy and Legal Theory for 21st Century, ed.

David Agmashenebeli University of Georgia, Tbilisi, in English, p.p. 22-24. (This work is dedicated to the Memory of Giant of
Law and International Law — Hans Kelsen). See also: B. Savaneli, 1993, Law, Religion, Ecology, Chapter in the Manual General
Theory of Law, p. 307, in Georgian.

920 LIBIEMIO Y ALMBEOM



the physical person as the subject of legal order are the reflection of rights of other physical persons of legal
order. In human society substantially is reigning natural legal order in which participants of relations naturally
distributed mutual obligations and reflected to them rights among them for the satisfactions of their natural
economic, social, cultural, political and civil interests. In other words, behaviors of participants of legal order
are under the reign of mutual legal obligations and reflected to them rights. Disorder in natural legal order
i.e. violation of mutual natural legal obligations is an exception not a rule. For the prevention of disorder in
natural legal order i.e. violation of mutual natural legal obligations and reflected to them rights, Humankind
artificially creates State bodies and rules of their behaviors i.e. rule of law in the form of material and proce-
dural legal rules.

In this respect, | would like to remind a valuable position of Great Dicey. Dicey argued: “With us every
official, from the Prime Minister down to a constable or collector of taxes, is under the same responsibility for
every act done without legal justification as any other citizen.” 1* Special responsibility each of them needs to
be reflected in the score of its liability. At the same time, its unique legal position imposes special obligations
towards those who are to suffer harm or loss from its actions. In this sense, a theory of sovereign immunity is
inconsistent with a state’s obligation under treaties such as Bill of Human Rights and/or European Convention
on Human Rights. In 1984, the Committee of Ministers of the Council of Europe urged European States to
secure that their laws should ensure reparation for damage caused by the failure of state authorities to act
in accordance with the law. ? The recommendation adopted by the Committee of Ministers of the Council
of Europe in 1984 reflects the two bases of liability recognized in most legal systems: fault and injustice to
particular persons of having to bear a loss for the whole community. As principle | the Committee of Minis-
ters’ Recommendation puts it: “Reparation should be ensured for damage caused by an act due to a failure
of public authority to conduct itself in a way which can reasonably be expected from it in law relation to the
injured person. Such a failure is presumed in case of transgression of established legal rule.” * More clearly:
“The right to bring an action against a public authority should not be subject to the obligation to act first
against its agent.” *

Therefore, we could be talking about sovereign immunity not of the branches of State but of the indi-
vidual representatives of these branches i.e. their independence from the public and private persons. Individ-
ual representatives of these branches are responsible before the State but not responsible before the other
persons. However, the State is responsible before the public and private persons towards those who are to
suffer harm or loss from its actions. The freedom to act required of members of parliament leads legal system
to grant them immunity from suit for acts in performance of their parliamentary obligations. However, in such
consequences the State is ought to liable to pay compensation for less as a result of unconstitutional, more
over from unlawfully legislative acts. While executive acts can give rise to liability before the State, acts of
individual representatives of executive branch before the other persons - do not. The immunity which arises
in relation to such executive acts may protect persons such as the signing of treaties and like this. Domestic
courts should challenge the legality of such acts in accordance with the Bill of Human Rights and/or European
Convention on Human Rights, and this necessary resolve the question of whether compensation should be
paid. The need for independent judiciary explains why the courts enjoy an immunity which excludes any legal
remedy for loss or injury caused by the improper or mistaken operation by the judicial system. However, it is
now recognized that errors can be made in the administration of justice and that someone may suffer serious
injury from such errors, including the loss of liberty. Therefore, compensation is available from the state but
not from individual office-holders.

1 A. Dicey, 1959, The Law of the Constitution, 10th ed., by E.C.S., Wade, London, p. 55.

12 Recommendation No., R (84) 15 on Public Liability, adopted by the Committee of Ministers of the Council of Europe on 18
September 1984, and Explanatory Memorandum, Strasburg, 1985.

13 Supran. 7.

1 Supra n. 7, principale IV.
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Legislation that creates immunity in respect of certain areas of public liability accompanied by specific
schemes of compensation for certain forms of loss and its effect to delimit the need for private insurance.
In countries where rights are constitutionally guaranteed, such legislation is likely to be subject to review
on constitutional grounds. Immunities are declining and the grounds for obtaining compensation, whether
through the courts or like this, are expending. This trend is likely continuing. In particular, the increasing ju-
dicial protection of individual rights — whether by national and/or supra-national courts — is likely to enhance
the availability of compensation from public authority. In all Western legal systems a distinction is drawn
between asking a court to review the validity of an official decision (which is the main function of separate
administrative courts, where these exist) and seeking damages for unlawful injury to rights (which is generally
within the jurisdiction of the civil courts).

In most legal systems, damages or compensation are not payable solely because an official decision
has been quashed for defects of competence or procedure. Where the liability to compensate is based upon
fault, a finding of invalidity by a court may not in itself constitute fault for the purposes of compensation. For
example, in common law systems, damages are not in general payable for decisions that are ultra vires, unless
on the facts the individual can show that a tort has been committed against him by the public authority. Such
position is not same in other legal systems. For example, in Belgium and France, illegality in itself constitutes a
fault so that the only issues for the court determining the liability claim are matters of causation and damage.
In Italy, a similar approach is restricted by the basic rule that liability is dependent upon an infringement of
the individual’s private rights, and not merely of legitimate interests.

However, in Community law the illegality of a decision is not enough to justify a claim for damages:
the individual is required to show an additional factor, for example that the decision is a sufficiently flagrant
violation of law protecting individuals or that the decision-making body manifestly and gravely disregarded
the limits on its power.

The reasoning may be summarized as follows: as all public activity is assumed to benefit society as a
whole, it is normal that citizens must bear the resulting burdens without compensation, but if, in the general
interest, the public authorities cause particularly serious damage to certain individuals and to them alone, the
result is a burden that does not normally fall on them and which must give rise to compensation; the compen-
sation, borne by society via taxation, restores the equality that has been upset. This idea is not very far from
the ‘Sonderopfertheorie’ of German law, according to which individuals who, by reason of lawful public ac-
tion, suffer a ‘special sacrifice’, that is to say damage equivalent to expropriation, and must be granted repara-
tion. Presented in this manner, no-fault Community liability could also be based on property rights, which are
protected in the Community legal system as a general principle of law in accordance with the constitutional
traditions common to the Member States. It would express the idea that even lawful action by the Communi-
ty’s legislative body cannot have an effect equivalent to expropriation without compensation being granted.

5. The proposed model of the mutual transformation of legal order and positive law has an important
Economic Dimension. Therefore, | should prove the acceptability of the synergy communication to the sus-
tainable economic development.

Economic development of the industrialized countries has not cyclical (recession, recovery, financial
collapse, revival, and again decline, again rebirth, etc.), but spiral character, because it is the form of evolu-
tion rather than marking time. Any downturn, growth, financial collapse, revival; again recession, recovery,
financial collapse, revival, and etc., in any case will not adequate with the last recession, the rise, financial
collapse, revival. Any cycle is associated with artificial division naturally indivisible space at intervals, but the
spiral — the eternal space. To claim otherwise is a simplified view of the processes taking place in the world in
general and the economy in particular, since it is fundamentally contrary to the laws of dialectics in all areas

92 LIBIEMIO Y ALMBEOM



of material reality, as well as in the spiritual realm as a transformed reflection of reality.

In economic theory, applied movement of a market economy dominated by the concept and the term
“undulating cyclical”, which is understood as a universal norm of movement of the market economy, re-
flecting its unevenness, change wavy-cyclical (evolutionary and revolutionary) forms of economic processes,
fluctuations in business activity and market conditions, the alternation of extensive or intensive economic
growth. By the way, a feature of the market economy, which manifests itself in the tendency to wavy-cyclical
repetition of the crisis and depression, was seen in the first half of the XIX century. (Here we are not talking
about intermediate, structural, partial and sectorial crises and depressions).

Under cyclical economists understand and repeat cycle imbalances in the economic system, leading to
a reduction of economic activity, recession crisis. Such an understanding of the cyclical repetition of the crisis,
in principle, has survived to this day. However, this also leaves and overlooked that in reality occurred are
not identical, but similar to match the nature and content of such crises and depressions, and ignoring the
state-legal methods of regulation. Even where such neglect was not the case, do not take into account and do

IM

not consider that the state-legal methods of regulation were to be “identical” i.e. adequate these crises, not
identical to the old methods of state regulation. Here is this essential point and overlooked by most econo-
mists today. Even though the trend of economic globalization all the people still lives in the near future will be
living within the boundaries of the state-organized society, which should be controlled by adequate “laws”, in

other words - adequate standards of domestic and interstate on the positive law.

It is natural to it is not about pure state, and state-legal regulation, i.e., on state activities in the field of
economics in the legal framework of civil and administrative law, provided that they strict compliance with
democratic constitution. Otherwise, we get a crisis that forced to adaption dimensions of social production
to the volume of solvent demand of economic entities, as aggravation of the internal contradictions of the
economic system and external objective and subjective factors, general overproduction and finally — the pro-
found shock of the entire economic system. Of course, state-legal regulation vulnerable to inflation, which
demanded that the governments of developed countries to seek a way out of this situation, but not by aban-
doning of state regulation of production and means of restructuring of civil and administrative legal forms
and methods. Therefore countercyclical public policy has been added - the anti-inflationary. Teaches history
lessons led to recognition of the need to introduce a democratic system of state regulation as only a focal
point of processes of social production and reproduction.

Therefore, the policy of state regulation of the economic cycle has been reduced to counter the phases
of the cycle: in a period of economic contraction government stimulates economic activity by reducing taxes,
investment incentives, reduction of interest rates on loans, and in a period of expansion - on the contrary,
seeks to restrain economic growth. To this end, the government increases tax rates, reducing government
spending, pursuing a policy of “expensive” money, tightening credit conditions and increasing the required
reserves of commercial banks.

| take the opposite position to V. Y. lohin. He writes: “Despite all efforts, the government is not able to
overcome the cyclical nature of economic development; it is only able to smooth out cyclical fluctuations in
order to maintain economic stability.” **

In my opinion it is fatalism that is fundamentally contrary to the laws of dialectics: the unity and strug-
gle of opposites, the transition from quantitative to qualitative changes and the negation of the negation,
which leads the futility of the rule of law to a fair trial (Rustaveli, Xl c.). And finally to the total futility of hu-
man efforts to overcome poverty permanent, forever be in bondage shackles and mighty of this world (Marx).

At the same time, we fully agree with extended V. Y. lohin’s methods countercyclical regulation. It is
known that in spite of the diversity of points of view on the issue of counter-cyclical regulation, they can be

5 V. I. lokhin, 2006, Anti-cyclical Regulation, Part VIII, Chapter 5, ed. “Economist”, M., p. 861 (in Russian).
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reduced to two main approaches: the Keynesian and classical. State using Keynesian model countercyclical
regulation, phase of the crisis and depression increases government spending, including spending on in-
vestment activity, and has a policy of “cheap money”. With the rise in order to prevent “overheating” of the
economy and thus flatten the peak of the transition from boom to recession uses the same tools, but with the
opposite sign, directed compressive folding aggregate demand. Supporters classic or conservative direction,
focus their attention on offer. It is about ensuring utilization of existing resources and the creation of condi-
tions for efficient production, refusing to support the low efficiency of production and economic sectors and
promoting freedom of market forces.

The whole history of the development of national economies since the emergence of the first crisis of
the capitalist economy before the crisis 80s of XX century cannot talk about it unchanged.

Output we see a combination of Keynesian and classical models, in other word a combination of reg-
ulation and self-regulation at the level of the Constitution and in strict compliance with it - at the level of
administrative and civil law. The combination of Keynesian and classical models is nothing but a spiral pattern
spiral promote economic development. Subject to the above parameters, we will not have a wavy-cyclical
“update” and recurrence of crises, depression and overcoming them through a spiral-spiral for adequate
“renewal” of the laws that development of new and for adequate positive law. Therefore, the applicability
of the term “undulating cycling” is possible only in the sense of the dialectical transformation of one cycle to
another. A dialectical transformation of one cycle to another is something more than a spiral transformation,
i.e., conversion of a spiral. Since the economic relations woven norms of legal order and positive law as they
respectively the real and the ideal legal forms, so far, economic relations is spread spiral theory taking into ac-
count the second law of thermodynamics. Consequently, the management of wavy-cyclical processes in syn-
ergetic dynamics economy nothing more than promotes Spiral Dynamics economy in the mentioned sense,
i.e., dialectical understanding and transformation of one cycle to another. Thus, the essential difference be-
tween legal order of positive law is that legal order, including the economic order, it is a self-governing system.

6. Based on all foregoing, | am pushing in the foreground final determination of the legal order.
The legal order must be a unity of:

1) The state of observation by the legislative, executive and judicial powers basic human rights and
freedoms;

2) The state of observation by the physical and legal persons their mutual rights and obligations, im-
partial analysis of which allows answering the question: what is prevailed on the individual, local, national,
regional, international and global levels — the order or disorder.

Coming from all foregoing and as it applies to the global problems of constantly conflicting Humanity,
on an order-paper set the problem of association and collaboration of scientists of natural, social and human-
itarian sciences gets up for making of harmonious model of spiral, evolutionary and dialectically mutual trans-
formation of “to be” and “ought to be” through making new legal mechanism of providing and protection of
Universally Recognized Human Rights and Freedom:s.

Both — Legal Order and Positive Law under the auspice of Universally Recognized Human Rights and
Freedoms are permanently acting as synergy spouse, mutual transformation of which prevent entropy at the
local, national, international, and global levels.

In this sense, Universally Recognized Human Rights and Freedoms are not a “middle” way or may not
be compromise, but a third high level alternative, like the apex of a triangle.
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7. In order of implementation of synergy model through the Universally Recognized Human Rights
and Freedoms there are barriers on the path of collaboration of scientific natural, public and humanitarian
sciences. ¢

Enumerated below by Lee Smolin barriers are following: Staggering self-confidence resulting in feeling
of possessing a right and belonging to the elite association of experts. Unusually monolithic association with
the strong feeling of the consensus buttressed up by arguments or no, and unusual homogeneity of looks on
open questions. These looks seem related to existence of outline, in that the ideas of a few leaders dictate
the point of view, strategy and direction of development of area. On occasion feeling of equation itself with a
group, look like equation on religious religion or political platform. Strong feeling is border between a group
and other experts.

Indifference and incuriosity in ideas, opinions and works of experts that are not part of group, and ad-
vantage for intermingling only with other members of association.

A. Inclination to interpret certificates optimistic character, to believe in the exaggerated or improper
for mutations of results and ignore possibility, that a theory can be not correct. It is related to the tendency
to believe that results are faithful, as there is a “wide confidence” in them, even if nobody checked (or even
did not see) proof.

B. Absence of ability of understanding of limits to that the research program must contain a risk. (See
literature of N 18).

And here is a description of the group thinking, extracted by me from the web-site of University of the
State Oregon, sanctified to communication. ¥’

The participants of the group thinking see itself part of the reserved group, working against an external
group resisting to their aims. Whether you can to say that group is subject to the group thinking, if it:

A. Over-estimates the invulnerability or high moral options?
B. Collectively gives the rationalistic explaining to the decisions that it accepts?
C. Will demonize or stereotype examines external groups and their leaders?

D. Has or not a culture homogeneity when an individual exposes to censorship itself et al so, that the
facade of group unanimity is saved?

E. Contains members that undertake obligations to barrier the leader of group by concealment from
the leader of information from them or from other members of group? There are career barriers too.

At the same time, un-copious and untiring human instincts will prevent adequate introduction of fore-
going model mighty of this world that is presented in the veiled political and economic norms conflicting with
naturally legal development of Humanity. Permanent de facto giving of advantage of supremacy of advan-
tageous such norms above supremacy of norms of natural law and natural human rights — was and there is
reason of the different from other animal kingdom infamous planning, initiations and organizations of mass
wars. For weakening and removal of chronic misbalance introduction of the model offered by me is again
needed, but already at global level. In this sense creation of Universal Constitution of Human Rights and Free-
doms and strict legal mechanism can become precondition of transformation of UN Organization. Moreover,
present state of humanity is a result social inequalities and degradations of environment that consists in ma-
nipulation values that objectivized in order that moves forward a prospect and interests of dominant groups.
Current status of social inequality and degradation of environment constrained with numbed of educational

16 For details see: Bidzina Savaneli, Parameters of Transformation of Space and Time in Human Being in the Light of Synergistic
Theory, Mediterranean Journal of Social Sciences MCSER Publishing, Rome-Italy, Vol. 5, No 27, December 2014, pp. 1746-
1767.

7 http://oregonstate.edu/instruct/theory/qrpthink.html.
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systems. However, faith of scientists unreservedly observing the norms of scientific ethics, in existence of uni-
versal human nature can provide stimuli necessary for their mutual consent and solidarity. Transformation of
contemporary educational systems we must make so that to help people in eradication of principal reasons
of global and national problems.

In philosophical sense, the real outcome from abovementioned dangerous situation on the Planet is a
Shota Rustaveli’s (the famous Georgian poet and philosopher of the XII Century and one of the post found-
ers of Neo-Platonism in West Asia and Caucasus) devise: ‘To Make Just Law Makes a Dry Tree Green’. This
device reversely means that “unjust law makes a green tree dry”. However, in moral and legal aspect, | just
declare that the heat that comes from the human soul as the leading subject of legal order, often irreversibly
absorbed by the excessive ambitions of representatives of the three powers of the state.

The terrorist attack in Paris is undoubtedly distressing! However, the need of civilized part of Hu-
mankind is not only fight against the results and simple prevention of crimes but predominantly fight in
direction of eradication substantive and original reasons of crimes, particularly terrorism.

The obvious fact is that ‘Rule of Law’ no more operates effectively inside nation-states and in inter-
states relations. Just therefore, as outcome from the above mentioned extreme situation, | am putting for-
ward the idea of necessity to replace ‘Rule of Law’ by ‘Rule of Human Rights Law’. Let us release Legal Order
and Positive Law from the prison of unjust rule of politics through the comprehension of Spirit of Just Law,
which must be based on the Pure Idea of Universal Human Rights.

Therefore, | would like to underline that we the people of the world need in New Human Philosophy
under the auspice of Universal Human Rights, which links the East and West, North and South, ethics and re-
ligions, public and private life, technologies and environmental protection, and the myriad problems, which
have never been exist in the history of mankind in widespread aspect. Particularly, search for new method-
ology of legal philosophy is very important task to reach the practical understanding and peacefully resolution
of the current issues and enrichment of new political paradigms and values in the contemporary world. This
self-understanding gives the neutral and balance comprehension and explores of non-conceptual epistemology
of dialectical jurisprudence and transformation it in economic, social, cultural, civil and political fields.

Universally Recognized Human Rights and Freedoms should be recognized as a beerier of negative
energy in the process of mutual transformation of synergy couple — positive law (law in the books) and legal
order (law in the action) — as stable guarantee of establishment of irreversible Justice and World Peace on
the Planet.

In this sense, | would like apologetically say that | think that this essay is ready to be published, not
only because it is near discovery at the junction of Philosophy, Biology, Anthropology, Sociology and Juris-
prudence, but rather because it is time we heard more opinions and experiences, and because it is time for
shearing reflections in a broader environment concerning local, national, regional and global problems of
Humankind in order to merge into the Natural Environment.

Shota Rustaveli’s fundamental devise: “Teach Humankind to be able to merge into the orders of or-
der”, is possible through the observation of Universally Recognized Economic, Social, Cultural, Civil and Polit-
ical Rights and Freedom:s.

To answer on above-mentioned and many other vital for humanity questions, since 1981 | put for-
ward a proposal to create non-profit scientific international organization uniting scientists of Natural and
Human Sciences.

18 Bidzina Savaneli, 1981, Some Ethical, Social and Legal Problems of Human Genetics, J. “Soviet law”, N. 2, pp. 21-32. Bidzina Sava-
neli, 1983, For the Preservation of Diversity of the Life on the Planet, J. “Soviet Law”, N. 6, pp. 51-55. Bidzina Savaneli, 1985, The
Role of Economic Sanctions for the Violation of Legislation in the Field of Environment, J. “Soviet law”, N. 4, pp. 47-51.

96 LIBIEMIO Y ALMBEOM



REVIEW

On the Paper of Dr. Ph.D. Professor Bidzina V. Savaneli:
“Synergistic Transformation of Space in Direction of Sustainable Development of Mankind in the
Frameworks of Human Rights”

No need to be a rocket scientist to understand that the current process of self-destruction of human
civilization becomes irreversible as aggressive anthropogenic impact on the planet with his hand has become
too large. Obviously, such an acute crisis of civilization caused due to lack of harmony between the processes
of human activity with the evolutionary vector paradigm of life itself in its interaction with the general aspects
of the laws of the universe.

In view of the above, it is very important to our readers the proposed paper Bidzina B. Savaneli where
affected the fundamental questions of philosophy by definition of humanity’s place in the living space of the
Universe, as well in human community, trying to learn the way of the harmonious development, based on the
interaction of general physical laws of the world order with positive law and legal order, and humanitarian
aspects of the evolution of human civilization.

The author, aware of the depth of the topic, said that he “maintained the noble goal: to provoke their
colleagues from different disciplines denser engage in the construction of bridges between natural, social and
humanitarian sciences to properly “fit” humanity in the harmony of nature.”

The author in his paper gives a general analysis of the current state of the philosophical views of physi-
cal science in understanding the concepts of space and time. It comes in a very original conclusion that “space
is curved spring in which energy flows and circulates helically, and initiated core leading energy is accumulat-
ed in the axis, around which particles are spirally turbulence”. He further argues that the essence of space is
a continuous and spiral process of mutual transformation of energies that has no beginning and no end, and
it adds nothing and nothing of it unbroken. Without changing the ratio, the space is constantly irrevocably
throbbing narrowed and expanded essence. As a working hypothesis Author is proposed thesis: “In the cen-
ter of the universe is located a self-governing and initial spiral galaxy.”

The author is given as an analysis of the factors and the specific manifestations of time depending on
the condition of the space, manifestation of time’s mechanisms in biological systems, etc., that lead him to
believe the applicability of “Space and Time” to nature, human being and to social relations. In addition, an
analysis of interaction of synergetic and entropy leads to analyzing application of synergetic theory to the
Wildlife and Human Being also, as well as interaction between legal order and positive law under the auspice
of Basic Human Rights and Freedoms as third, leading force. In short, the authors’ model of application syn-
ergy to Human Being | find a breakthrough.

Despite the fact that the author’s some propositions are controversial, but the above and other pio-
neering areas of his research to make representations to the Court of Scientists without borders, his original
work is the key to a whole new world on the junction of all science, in particular — the Laws of Physics of in-
animate nature and the human soul, his emotional and mental aspects of life as well as in its public relations.

| am grateful to the author that he has opened me — as the author of the monograph “The concept of
the dynamic structure of the atom in the space of potential areas” —a space of common and depth extension
of the laws of nature not only in microcosm, but in the life of Humankind.

Professor Bidzina V. Savaneli pointed us the way not in a linear arrangement of the world, assuming its
single axis having a center, but on sacred geometry, which serve as the center of the linear configuration of
forces forming centers outside these linear formations.

Grand Ph.D. IAIT (International Academy for Information Technologies),
Rakhimyn S. Galiev.
12/29/2014.
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RESUME

Progressive method of taxing personal income is one of the most effective ways of distributing financial
resources among taxpayers. This article aims to emphesize the advantage of progressive taxation compared
to proportional method. Though, herewith we highlight the risks to be considered when aquiring the progres-
sive taxation method.

The essey suggests to discuss alternative principles to justify Personal Income Tax, which have been
formulated recently and tend to aquire rising attention among analysts and tax law schollars.

The essey aims to measure progressive method of personal income taxation in legal perspective, by
setting aside economic factors. Doing so, we may doubt the essey will fail to reflect the objective reality, still it
offers alternative legal point of view and strengthens groud for legal dispute within tax law as interdisciplinary
study.

Facts and reasoning lead to following statements: Taking into account the inequality measures in Geor-
gia, given the GINI coefficient, resourse redistribution is by all means the task of leading priority, to achieve
diminishing social inequality and to guarantee equal opportunities for self-realization and promotion of de-
mocracy, etc. It is important to comprehand that the choice preferring progressive taxation is neccessary and
effective in the very circumstances we live through. The fact that European Countries intensively discuss tran-
sition to flat tax system does not neccessarily require us to follow without objections. Though the tendency
implies that the inequality measures in European countries are already fixed results achieved among others
with the very method of taxation in effect till now.
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PROHIBITION OF TORTURE
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30b, BM3mgdobsmzgobsas %9 303 39ag0360s B5dgdol oMbo, dobo LMdogd@gdolb 3Gmdmgds ©s 0d
Labgemdbogmms bagMmm 3omEgdymgdgdo, HmM3mgddsz dmabrnbgl @3 abg (36mdoemo 1984 Bemals
6539800 babssmdmga 3mbggb(30nlb MG om0zs30s. LGsG0s ogbdamgds s asdmaagds LadsMmemanl
L3mEgdolb LEMEIBEIBL, Fogab@MeGnMabs s ©EMdGMMSBE ML Rsmgmom, Gmdmgdors o3 3Mb3-
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RESUME

Present article describes nature of torture as internationally prohibited crime, according to the 1984
Convention Against Torture, 1950 European Convention on Human Rights and other relevant international
acts, as well as domestic legislation of Georgia, its constitution and criminal code. Some facts of torture,
which took place in prisons of Georgia while regime of National Movement, when they governed this country
as a ruling party, are mentioned. Some useful comparisons and conclusions are made for those readers, who
still can not recognize the scope of torture, the problem of its subjects and basic obligations of the states,
which had ratified not very famous 1984 Convention Against Torture. The article will assist students of law
schools, including graduate ones, having interest in this particular issue and in gaining new information about
most recent publishing (books) of the most qualified international lawyers, who dedicated their works to this
problematic topic, for example Torture Team written by professor Philippe Sands in 2008.
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RESUME

The article presents the legal status of women in Georgia. It is known that in Georgian family the man
had ruling, privileged position compared to woman. His words had the force of law and each family member
unconditionally obeyed any his decision. According to both Georgian and customary law a woman should be
humble, obedient to her husband and complaisant. A woman should incur her obligations to her husband
not only during her lifetime but after his death. Namely, she was not allowed to marry for a second time if
she had children. As well she was not allowed to marry in the same village or to the same surname which his
husband belonged to.

Nevertheless we do not forget the genius words of Shota Rustaveli: “King’s children, male or female,
are equal”, however the equality of men and women of high society was recognized by this quotation.

According to both Georgian and customary law in matrimonial relations a man and a woman were
not equal, contrary - everything that was unforgivable for women was considered acceptable for men. The
Georgian feudal law considered only the wife’s illegal sexual intercourse as offence and the husband’s same
act was not persecuted by the criminal law. The prominent Georgian scientist lvane Javakhishvili noted that
it seems that the Georgian secular law treated the woman as an offender of morals and manners much more
vigorously. If a man had a lover, “concubine” it seems not to be considered so great crime as a wife’s betray.
Secular and national law granted quite great rights to a husband in respect of a wife having committed such

”n u

actions that was expressed in using of severe mutilating and obeying punishment (“divorce”, “crippling - nose

” u

or ear cutting off”, “carving”,

n u

setting on donkey”, “tying on the shame poster”, etc.).

Thus the secular law and the moral regulates treat the husband’s illegal sexual intercourse more leni-
ently than the wife’s one. Although a man should have only one wife in pursuance of a law. However it should
be noted, rarely, but bigamy should have taken place according to the Georgian customs. In case if a husband
did not have child from his wife or a wife bore only daughters the husband was allowed to take to second wife
by the permission of his wife and parents. But the man was required to take care of and protect his first wife.
Neither law nor custom permitted him in any way to abandon or plant her.

Thus, in general the role of women is likewise in matrimonial legal relations.

118 LIBIEMIO Y ALMBEOM



Logsfomggemmmdn mEomgasbzg ogd@smmn agm domob bzgon, dobo ymes ©s LadsMomgdMogo
dgmdsmgds. IMsgsemn dg(360960, 36gMamo s Lodmasm dmm3zsbg nym ©s M0l anbEgMgLgdmma
ogdom, HmIgmoaz Jomos badsmomgdmog dpgmdsmgmdsl, dommsdn @edmynEgdnmgdsbs ©d ¢Bmg-
390L 3mo(303L. Bggb(3 ymMomgds 50badbmm Ls3oMbmsb ©s393d0Mgdnm dggehgMgm s 53 dm3daemg-
dmo bGdGnoo g30bws dmgmge 3odmz(39m 0b gomsMmgds s sMbgdmmn Mgoemmds, Mabaz Bgmese-
a0 bogdofmggmmlb 306mb3gdmmdsbs s Jemormm hggnmgdom bsdsmmamdn gbgogdom. (36mdamos,
3 LogoMmggmmadn 353 3o(3b Mxebdn gads@mbgdmma, 3Mngnmgangdyemo dpamdstgmds ggofs. m-
doqyemo |, Pater-Familias” 3bgoglb 0bLEOEEL 3b3gd0m, MmamEz boghm, sbggg Jotormm Rggnmgdoo
Ladsfmamdo(s. dsgamoms, mdgmdn Msdwgbndg ddsmadgamo gho FgMd3gd (3bmzmmdos, bmemm
mgobob gammbsn Macmmbo 35353530 »,09M0" nmgmgdmas, ngn NN 53@MMOEG GBS ©S Mg3MES(30-
00 LaMggdermmds Mmysbob Bg369dL dmEnb. dab Lo@ygsb 3obmbol dsms 3Jmbws s yzgms y3nmmdmeu
98m@hoemgdmes. dmab Megsdoy oo mxsbolb bamszgdo @Mmbo, (36m3MHgdoLammo asdmzomgdooc
35dmORgmmn 3535 35(30 0©as, MMIgmbs(y ,»05dsb“ YBmEgdebgb. saMgmzyg, nw mxebl bgzda gbazgbo
35353530 9as bamaggdn, MmMBgmbacy ,»Labmob YBEMLO“-L LGB Lo 3Jmbrs. ngn o NRmMgdgdooc
Laa gdmmd@s Mxobdo, bgadnz Mmagabo s gsbbbgsggdmmon grogs-9.6. badsMEGm b3sdn™ dsb yggmes ggb-
By v0am3nom b3gdmes. 3ol Lozmzbegda goyMs ndznsmo dmgmabs agm. dz0mgdl, Jombss s gogba(s,
3530l gMmaEgMmo s gsbybsdrmgmgmon bgmabyymgds ¢bws grnsMgdobsc ©s dnbn bgdol bobssmdwga
o6 b Babymny3bgb. vbs 50bndbmL, BmM3 LasMmzgmmda Jomoab YBmgdMogn dwagmdsmgmds d5b-
QMmO 0gm JIsMmsb ©s, bLogMhome, 35353530006 odofmmgdsdn. msbsdgommggms (36mdom: ,domals
083930 A3gbmsb dornsb 3gdmgrymo 0gm, 350dma3398b sergdbe mabgedzemo bmgger erogsbyy-
0056 ((mm3m @l bgmds). Jomma mysbda domnsb msegdwadsmon 1bws ymaammoym,msgal Jdsmdg Bab ggbl
396 3590500353005, 30l Labemdn ymxybal EMHML goMgm gsbamolb Ygmads o6 3Jmbos. Jdmdosmdals
ML Joemo oM™ oym gdmda. 3s@ofs amdymn 3mbrsm gMmo, dogm mgl of ¢bos ymgamaym,
a36M9m 396 303mznmes. babdgm-baddgmb asMgosb dgmawgdos dmbso Jomo sb gsdmoaeman. 3dmdo-
3Mmmdobs s gEsms bgbob EMML Joemo b3aboyMom nmgmgdmms s 3l YRgds o 3dmbrs 3obso-
e babedo dgbmmoym. 019y 33056 35089809, 080 3oemEgdmo ogm gorgdgs 3dmdmgdobmgol 86 @gwsd-
ooemabogol (g gsombmgomn agm) s 35d0bgg babiygemaym amdymdoa. mxsbo 93 @AM gommgdmmo ogm
bagdmbgmo aggmes s bgmobms aogbsmgmnbgdabs Labmo, sbws g oo dmgbzgms (3mbzgmado go-
Fob 53memgds ngyemabbdgds).

»0bs 3basglb 3mgmabsl sanmo sma® od3b“-m, 4353(36mdL semgdLa b 30dzaemn. 83 bssddm-
3056 3oMasm Rsbl ggdaggmo Joemal Mma3emgds-dmgamgmdabo J3sMmsb dodsmmgdadn. 83539 MML, boo-
™3 50b3bgds oo YMMNgHNMSSdn Bdoggeo 353 35(30L MM ddal gobybsdrmgMgmon @madgdo myxsb-
do. (3mem0 J3G0b Jodomon goM33gmm 39mmgdmmadqdl 3obEnmmdos s6s domemme 3ol bogmsbemgdo,
5M5390 35MEd(335mgdal d98mgas(s. 3gfdme, 3sb g3Mdamgdmes dgmMg gombmggds, 01y dznmgdo
39o300d. 53Mgm3g, 03 bmgggemdo o6 g356Mdn gombmggds, MmIgmbss aoMms33momo dgnmemyg 939m36m-

5. goMEs 5dnbs, (3memn, MMz 3gMmeyg 3oMEY(33gOMES, 35EgdLemo nym, dmbsbamgmds dngmm
03 Logdosbmdadn, Moy dozgomgdmal Bgbdn ngm gsmzgamabbabgdymo: mogo, mdm(3n, bomstrgmds,
Brobmagn s 6.9.

d09gbg0053500 3bndbmmnbs, (365w0s, HMI JoMormmao LadsMmmob nbGmMasda gbzoqdom 3gg3g-ds-
0ol g396m3qbL, mMIgemn(z g9 3oz 8530b Lozm3bemgdo s@ab Ladgaym Gobd dy. s80m Mobs3goMazgmos,
3530b bgmobygmads MoMymaomse s 03bmMoMgdaman 56 1bws honmgammb. Mowasb 3 dgdmbggge-
d0, 0350 3535 360l Bmby@mbg dg0emals Bog® dobo saorob s 393980Ls, Foybgosegsm 0dabs dzormo Jomo
0d6906m@s 077y 35¢j0. LBMEMg 93 30Mg3mgdsed 53gdg306s dmms Mmbmsaggmb: ,,emg330 mmBabs LbmEns dy
0ygmb, 03mbs b3ons”, 33 (3085@ 00 Jorobs s 353535306 M3bsLEMOMASS s gdmmo.

Mbs 5060d6mb, HMB b0 3ormn® ,39560LEYSMLIBTn” Dmgaswam Jommabs s 538 35(30b MebILEM-
mMd5Ddg 3o 36 360l Lamdatn, 56370 doeamo BNl Joemabs @s 3585 35(30L MEboLEMEMMBSDg. Jotormema

LAW AND THE WORLD 119



Ladsmaals abGmEnsdo MMdE M0 dgdmbzgges Ladgym Gob@ by Jomoal sbgmoabs, Mmadamol asdge3gds
5 Mbmsbol gxmds. dgbedsdanbew, dsma dznmgdo(y 3ofMadat dsm 358 3g0Mggdsw dmablgbogdme-
69b: mads-gomtan msdsmnl dg, o300 batnbo Gbsbols dg. od(30-s, MBsMab 3530b 3MMmbgzo-
™ 5 bgdom @ob@ by sbgmes 3o0b(3 Yhggmmm dmgmgbs nym 0d 3gMomal bagdstmggmmdn,s sdn@m-
ds(3 bagnmm asbs 03 ©gdmgdol gs3ystgds, Mm3 Jomob dggmds dgbadmagdgmos. LEmMgo sdobsmgal
dgngdbs 6odmmdn, Loy AmmbGEMdamons bLobdsdn M3gMmobs s 63nbs bobmb Lawdsmn.” Babm gud-
69ds 039, Hm3 ol Joemns, bigbGo sEMbgdss, dsb o6 dgdmoas Jomggmmdal godfab@nsbgdals 3dadg
&306m0 0emb Mg, IgMon 3o 3sLybmdl: oM (30 3535353905 5MU, 3G (30 Y3390, dMsdge mJqb

%1

ym3z9mbo gfmo basMom™ g.0. 353535(39060 8 Jomgdo 01565LE6mMBN sE0sbm

099335 JmEB0bgds-g56JmEbabgdol ©MHML, Mmamz Joformmo Lasdsmomol dobgmgom, obg
R3gnmgdoms mabobdoma(s, s 017) 30b5LEMMB 0943696 Joemn s 3535 35(30, 3nGodom, obs, Bo(3 M3s80g-
dgmo 0gm Jomobomgal, sdbmem@nmae obsdzgdsm nmzmgdmms 3535 35(30bsm30b. JeMormmo ggm-
M0 39bmbIgdemmds @sbsdsyymaw dbmem@ (3menl Jogf JaG0b mama@l mgmnws,bmem 43l
sbgongg 8mddgmgds Lobbeob Ledsmmmal Bgboom o6 0g369dmEs. (30l ams@o (BEmdmds) 56 Jobo
dbnsb Lbgs dbaogbo YroMbo bogogmo Jomggmo 3o30b 8dsgo d¢bgdobmgzal asblsyommgdom ddndy
(3ME350 © E8bsdommom 5¢0gdgdbmms. Mmamt(z Dgdmm 83mbodbgm, bagMm s bambyma Ladsmmes-
™o, sbgon §3ggdab Redgbo (3meol dodsmm, J3s@b Lo 3dome o YBMdgdl sbnggdws, Mscs LabGogn
35bobRMdgm-a535680emgdgemn Lol gmagdol (,a09Ms”, ,a5bg08Mgds-goxMmNMgds”, , 3390030 hob-
35,3007 3gb3s”, “bodam(3b306m dmddyg a3z, s .3) godmygbgdado godmoaba@gdms. 35@Masmds-
M@0 JoMommo mgsbolb Yadmbo LabG0E g3yMmdmes dmmamsdg (3mmb. odss, bogMome, Jo-
ol BmadMngo doamdsmgmds gdaymn badstmmnm bs3dsmm @s(3yo ngm ©s b ods3o(30basb o3
09) 0s® asbbbgszgdmmo doMswn, babmasmmgdmago o) Jmbydngo gmadgdo 3gmbs. Labobbemm
DOM0gMmmdgddo 30, 3M339mmo Y30Ms@gbmdomss Lafggdmmds (3og. dnmabdogdol dbbggM3ma
56 3q0dmgdmes J3g9moygm). Hmame(z 3Ome3. bmadyg 8xbadbsgl, Jotmema badsmomol bobsdwgnmo-
36 353m3nbsfyg, 3oLamzgamobbnbgdgmo bos ymgamaym ol god@o(s, ™3 Joemo Jmbgdmag-badstion-
956030 GOHN0gMNMdoL bydogd@b BaMBmaomaqbrs. dsb L gmmsma moMbgds asshbos s 3ot 339mem-
Bomom Labggmms bodgosMy gobdoMmdgdamo ogm 83 @oMbgdob wszgznm. dombgwsgsm ndobs, Gma3
Joemal ma3emgdMogo doamdsmgmds badmmbabm-bamgsbm gMmngmommdgddo aom3zgmmaw dgdrnmmmo
0ym, 3modmggds LaMbdnbm (36mdgdo ndal dgbobgdss, GmE Jomb Bdegn mgdne Lobmasmgdmng sb-
35M5bDg g93mERgmmon sanmo(y 3o gdoMs.?

53539 MM, Bog@ns, M3 3gmemob mams@nbomgzgol dsbybalbdggdemmds dmemme (3mmb g30b& -
30, 9.0. 5333560 sbsdoggemal bydng @ o Jomn aodmmomes. 3535 35(30b 3obmbobdg gdemmds 3o sbsmm-
3060 d93mb3z930bsm300L 56 EILEYMEYdS. 83 dgdmbggzsdn Mgdagmos, bagddg a3043L LagFom Jomeem
(o 565 oMBM Jotormm) Rggmmgdobosb, Moz sMsgcomn 1dzgmgbo Bysmmo Mol @se@sbEMgdamo.
Byomgdbg ayMbmdom 03564 %03560330mm0 5ebndbszs: ,HMaME (35 RBL, bagfmm Ledsmmamo, baemb-
ab Bbg-h3gnmgds 0036535390, Ig@oMyg Jomb, as(30mgdoom BGH™ Nerdmdmaw 930090MmEs. 3oL MHm3
bayzemgemo, ,batdn” 3ymmms, 9&YmMds, 0Ly 0E bsdsMEMbIE 56 ;M3 gdms, MMamM(3 (3Menb
Omd@N. 30(3000 3d5g3m0msE, MMI 5dmMEB) 3MM3smd@L s 3ol dzomb s@aMbabgl ,Lymmng®® (3mmb
356Ms baygemmadas 3ys3s0 Labedn. dnbo Mebsdgmmazg bagimgbom dmemasbgbo ,d6Mdgdob™ dmgem
Mol dmmoms@g ddMgol-30 oMo brgdwbab, sMsdgE doMmmmEgb Loyzstmagdl. 30300 s3Mgmagyg, MHmd

3

30m6M30 39537, M350l Bodoba(s »boMGn™ Zgmens s 53 baMgdnbogsb badmda dgoemn gdows.”

09@gbow, 83 30doMmgdadn Jomal gmgdmogo dpamdsmgmds 8d3oMo@ Radmyzemmgds do-
3535(30b5b. hggmmgdomo badsMomom moms@o (3mm-43sMb dmMob o ©sBsZsnmem nmgmgdmes

5 339360 Labxgmoa(z nym sbgbgdyma. J3sMbL MEmads gdmgmes Imesmsd g, dGrmdn (3mmabsom-

1

amamdnmo 309, “bgzbymmo Gxmm-baBstmsmn®, mdamabo, 19866, 33.152.
Bogomadg dgbsmomb, “ab@mmamm-gombmamsgammon BgMamagda®, mbe. mdorabo, 19626. a3.66
0053000 gomadady, “@sbsdsmmo s babggma JoGorme Bzgmmgdno (bomby®) badsmmamda”, mdoemobo, 19816. a3. 219.

2

3

120 LIBIEMIO Y ALMBEOM



300L (363060,035 ob 33mogn AmggMo-,a0gRYDMgd0bs” s LobemnEsb aogdgzgdabs. dggm JoGmmm
LodsGmamda. 3M¢da (30l 533356 L NL (gobgodMgds-gox MmN gdal) sdsabG MM gdgm bm-
dsb 3bzgdom. sbgzg Imodmzggds (36mdgdn, MMBmado(y 3M36s3mmMgd 3% gMgdgmos 83 hggmmgdal
LagoGmnggmmb bbgs gnmbggddo sbgdmdab @sbsed@gogdmawm. dsgsmamsm, dghzowdgd g Loy gnbal
DEbMgE 93EMEOMS 533061390560 Fgatime bamby LadsMmsemdy, 3gMdme LadgaMmgmmb domszab
9356 3gmMg d0560L Fogf dGMdmdol dMsmegdom, megzoba dgmmmal, sxbsbms dmagmals sbyy-
mob sbgob 3@ dg. mg396 IgmEg onsbds (1611-1657), 0530l (3mmb, sggbsdms dmagsm dgmgs-
dodol sbyyem EaMgRObL, dMsmsom sbrm magal 3oMggm 39baM™MSE6 353bs bymm30obmab moms@o
5 030 353530bL ,413985mmE s LoM(3bgnmbogsdn gomadezbs, MmIgmbeis yuMagdo, (363060 ©s bg-
mgdo 3Jmbrs agMacma... ,0b¢ Immamsdyg 3mmb ,896Md6gdal Mxmmobsedgdd” (sbgomo dmogms.
og 396dbgdals Mxmmab bo3gmae ¢bws gognmabbdmo MHmdsmo Mxamal Bgbo, HBmIgmo gobbs-
Jnocgdom, sbagmagom bogosmmnggmmdn agm as36 (39 gdgemo.

335330 ,30%0YMgo0L”, AmamEz 39fdm babosmalb babyggmal asdmygbgds JdGalb Mgmgdsdm-
boemagdsdo dgnmms. 3s3s353L Rzgmmadomo badsGmsamo sdmggms Bmadsl, dmemsmsdg ( ,dmba*)
(300 g9 RYW{IMJO0bs, g.0. (363060 56 YMo dmgdes s LobmoEsb gogam. 5339 Lobygmmsb gMmaw,
Jqbadmagdgemos 3gMdm baboscmab bbgs babggmal god8mygbgds(s, Msbs(s ,339mommadn Rsbdsb” mbmwmgdwbgb.
535bmab, 83 Labyggmos gs3mygbgdslb dgbadsdabo Lagmdzgmo goshbrs. dobdg boomaw godmag(393L
35¢0-3303gma: ,,339m0ndo Rsbds 03530 damBsmgmdl, mm3 (3memn J3smb LbMbmdws. 35d0b Jdstn, oy
(300 30bo 3615 d3mMBMO©S, 56 sbabNhMgo®s, FbmEME SNMbMZ©S LobEEb. Joml bgds seats 3dmb-
s J3Mob dgfmgobs. 3900 (3mmb dmDdmds adE 3030 dMws, 35306 J3sMb (36306L ImbgMns 56
bgmbos. dbasgbl gbzwgdbom myydgmdn, bass goydob bagmdggmo (3meoal mama@o agm, @cm 39803
48560 qBmgds Jmbrs dmmamad)g (3memabomgal (363060 dmgdes s gogaom.*

30¢90-33039mal 4963568 gdgdom, 53ds3d0 JdMnlb dogm (3mmolb abxol MMa 306 ML aobsbb-
3039000646: 1. 3907 @os30 LEMbmMdws Jdomb, 3byMms 3obdmMgds dob s sMsgo MbadNbmds, ...
48560 53b50Mb (3l 63dsb Bab393ws, Lass byMs, 0 gibmgMs, FbmEmE 56 dggdmm Lbgs Jdstn
dmgdgdbs, bbgalb aoadymenmes. 53 hggnmgdsl 34300 ,3gmamdo Rsbads®, , 33900m0sbmds”, 2.,05(30 09
093560 30bbgd©s JBsMbs s 88 abBgdsel Mbsdmbmdom, dmmama@mdom ©ssdsfmnmados, d5dnb
48560 530bmabs (3mmb osbabohtgdws, 36 MmamE(3 3dsggmo 0@ygol, ,a3596g0dMgdws” - dmbgmows
(363060 36 byl s 35603mMMdEs." “agoxmmnmgds“-sbabnhtgds, Hmamms babygmo, (3meal dEmdm-
35bmb agm s 333306 gd4mn, beaemm 339maemdn Asbds JaEal Joge MR (3ol babrnsb godzgdsbs s
dabogal bgmobms 300bm3zqdol o 36domgal gmmobbdmdms. JoGmman 9bals 3063568gd0mn mgdbogmbo-
36 3390Mmmdo, HMI ,,xNMMS -30bs(3 Lobg ©BobbR oo (ogtnmo, bagzsgommamo...) ogsb. sbyy

3oxN0Mgds Labol ©s3sb0byggdol bodbogws. goxmemn@mgdnma 3meo Jdsmb babmowsbsy dggdmm
359d939006s, 53 3g3mbggzedo 30 a35dg390s 3358 gdoma Labxgmal Labgl botMdmawagbos. sxbndbman

Labyggmagdol godmygbgds d53mga doMoma 30Dsbl g3LabyMgdmms: GabdnMMaE edsbobygdmem Joemlb
Lbgabg gombmgads gobgnzadmus s mab 3dndg LimmngHo &Msdzs dngmm. sbggg dnbo sdsbabygdmema

babg 398 Y39 gds Job Imesms@gmdmng dmJdgwgdsdy.

33990emdo Rsbdob Rggmnmagds gdsgdn Lbgs sb3gd@&nomss EILENGEdS. dsgsmamsw, byfan 3sze-
™03 gMomgds 3nsd (300 395330 (36mdoem 6gLl,HmMBmal dobgogoms(s Joemo dgndmgdmes 33900emdn
Rogbgs, 064y bbgobdg aombmggds sgztdaems dobo mbmgbal Abn@mggm 3o¢L, Mama(s ab, gBmgzemaw g b&b-
39eY4mBEs 3obdY MO JMEadra© @odmMBobgdsb. o sbgm Jomb bbgs 30639 dmods(3goms ob bbgs
BMEOH3om (3mme dgoMmzgaes, 3sb 33900madn RsdLdgmo Lab@ngow gonLbbmMogdmes s dMbgdfngas,
h3gnmgdoma badsGomama(s, 3sb (3ggmomadn hsdbdgmb) gosdsmmmads. 33g9mamdo Rsbdol Azgmmagdal
badaMmmagdfngn &bgds goMmasm Rsbl, safgmag, dszdn, Joemal g magabo msgal 33g0m0madn Rsbdab
R3gmmgdadn, Moes 03 dgdmbggzsdo dgadmagdmes 3mdbsmaym, o dJommal 3dmdmadn dobo LMzl

4

30¢15-do39ms, 0bD.00 BmBs,@).5,m80mmnbn,19646. a3.33.

LAW AND THE WORLD 121



LaBobssmdogamm 30l gombmzggdsl dmobomdgdwbgb, o6 dob Medwgbndy dmbmgbgmo asdmmAbogdmmos
5 ImBd(39000 05939)4M7dmMEbBAL. dgndmgds 00g3sL,mm3 gl nym gMhomgzsmn 3MmEB gb@n Jomoab dbfowsb
3590l s Imdagamo 36mdo bogdmmlb dodsmm. Jommal ogH asmbmzgdol sdgzema mgamamzzgms, ghom-
33560 M30m©sd(3530 Ladamgds agm Im@Go(3900b 96 bbgsgzsmo adymgdabash maglh ombgznl dobbom.
396dmE,” 6335390 Jombaz 3dmbrs a3mgds Rogbgs magabo mego ,339m0mdn” s3abmgal ngn doomos

5

bo@do s 53l gd©s, HMT oM gombmzogdms, 53z 3503w ab ba@ab ,,dmbInbosmn” bpgdmems®.

sda 3060 Bgbom, 33900mda Rsbdgma Joemol Im@Go(39ds, Mmamz Gobo doMswo magabngmgdobs
5 bgmdgnbgdemmdols dgmabzs, Bdon@o badsmomom @sbsdsymasm nym dgMssbyyemo s dgbadadnbsc,
33536 3gMdm LadaMmmgdMog Labggmbsg (03003566mMgds) ndLobMados. BAsMn Fme 3™ 3
oL nMgdlL 5dsb:

»3MI03000ME0O (3MESES, 5 3094M J3J0100sbn
033b 30 6@l Imnbmbgd, 3o8s 3g (30 3ysgL bdmnsba.”

35Mygbomo s dmesms@g J8gwmgdol hsdwgbo Jomolb dodsmor Jofmmma Mgommds asdsb-
doemgdgemo bobggmob godmygbgdal 3Mod@ngobas 0(3bmds. sbgm Labggmmegsb gobls znmmgdom
3530 (39 gdymo oym 300Dy 399mds dgbds”, Mo bagomggmmb Lbgswabbgs Mgagombgddo gsdma-
49b698m@s. 33Mgm3g, ,dmDa Jomob (36960l dmady go8mdds” (dmDdL (3bgbol dodg 3odmadsdwbyb,
Rodmo@omgdwbgb bmggmdo s dmemb hommogwbgb), sbggg Lodem(3b306m dmdDy go336Ms gobbab-
0390 3o0m. ,3060dg dgbdal”, Bmamg babgrgmol go3M39mgdal gobbsmmgdom gomom s6-
9omb Jofomo s obgomo bomdmomaqbws. 93 Azgmmgdal sdswab@Mgdgmo (36mdgda(y Jotorm-
Lo o gobgmdn (As8mbobmgdmm 1dsggmgddn) dmadmzggds. o3 (36mdgdom, ,3060Dg 3034 dgb3yyem
Jomb 3900356 RsdmsaBoMgdwbgb s dosgnmmbgdwbgb...” bagnmmng dsgdo ,... o) 30639 xbs3«y-
Lemdsb Ronbes dob oMby dgbgsdwbgb, gomal 3ol bymdn ssggMmnbgdwbgb.” 3539 Babol ads-
LB YM9dgmos Bdsgdn dmaMyyma byggme: ,300D90083(3 dobgmgdom®, sbws ,30Mdgwsd(5 dogbdgb
306039006539%,3060%75 dgL3s", Bmameg bdgbmdMago BEgMdoL M3 930 dbsdsgabsmgzol goom-
35mobbobgdygmo Labggmo agm. bemm 0dgMgomdo, gomygbomo Jomal obobygmow LodsM3bgnbm
dendDg g5336M5L 3ndsmagmbgb. doMomsmam gb g3mabool gbdmadn bgdmms, Momasb Lagmggmosm
5 369396300 babosma 3Jmbmes sbixal 5da36 Bm@Isb.

0913(35 bws 50bndbmb, M3 (3ol sbigs J3Mab 3gMdm YBmgdgddo dgmomes. ,,dsb dggd-
mm, MbabohGgdmomsy 309d3s (3memn, 35gM33 bIsL ssgadEs: §0b(3 3oL 3mnygsbrs (3MEw, Jsbmsb
99696mws boddg.“®

30d5bo@ady, dmbo (3MEOL FoRMNEDNHJOS 07 SMRSRMNDMNHJOS 3™ 30 S0 nym Jdstdyg. o1y
43560 835 0gds mamms@l, (3bons, (3ME0 doxMNMgdob-abyrsl gsanmhgdmms. 530l dsgsmomn
dma393m3gds Joormmon badsmomol ab@mmnsdn s 39Mdm Bog@Las 3b3gdom: sgom Yemd bogg-
0mom LIRS daboemo MRsMBgmo,” Modgorm mobs gym dsboemo Mbdbol s s 3MnEs Lobmmbs 3s-
&ombabbes dggz0bobs.. " 7

06 hsbl, MmM3 egomds Lo ggomom dbmmmm bayzsmgmn gaboMa dabomo sbags, bmem
3mb, gbydbo gomBamb moms@o s3s@ns. LonbGgmgbms sbggg, (36mds 3ob@eba ds@&mbadzaemals
badsmammal Bogbnsbs(s: “orm Joemlb dmbmds dggdmbzaml, oy mbws goMdzgdl... s 0 o6 Mbws, 56
a59d390b, mMog 35300 bgmo sGob...” (3mbemo 67).

53330030, bagMm Ladsmmamo s Bbghggnmgds JdMob mams@b NBM™ MIMdogMsm g3yHmdmus,

30b@0bg 935385dg, “bobmgaMmastgmalb J3996930L LobgmBBagmbs s badsmomal abBmEnol bognobgda®, mby as-
8m3(398emmds, M3amobn,19896. a3. 134.

03969 bymammadg, “bogoMmggmmb dmeodngn® dmdmamgdsms abGmEMnnwsb®, mdamobol 1boggmbo@gd b gsdmd(3g-
8mmds, mdamobn,19856. a3. 134.

03969 Rog9b0dgz0m0, “Jotormmo badsMomoal abEmMns®, Bogbo dgmmg, bagggmn gmEg, mdamabo, by gs8m3(3938-
mmds,19846. a3. 119.

122 LIBIEMIO Y ALMBEOM



300069 (3mabsb. 353 93580gdmEs MamsG0, YBM™ 9@ (3, 30Mz9mo (3memab bogmsbemgdngg dggdmm
dgmeyg (3mob dmygabes.

doMmamons, Jofogmo bagmm ©s Rggmmagdomn LadsGmmol dsmom, 3oib doMmBm gMomon (3o
Mbs 3gmemmes. m13(30-8,00bob03bsg05,03300m80,353603 35063 ME-(3MEOsbmdsl sanmo Mbos
3gmbmes domoryem Aggmmgdosms mababdsw. 03 dg3mbzggado myy J3sMb doMggmon (3menbgsb dgoma o6
94mMgdmEs, 56s (3men oM@ m Jomadgnmgdl aomhingbos, 35906 Jdsmb, (3mmabs @s dnbo ddmdmgdals
bgdsmzgom, bgds gdmgmes Jgmyg (3mmolb dgMmmgobs. dsMmsmons, d0Mggmn (3men babmdo 3yogos
4856, 358053 3507 IME0L (3 ddEmmo 333d0M0 bywgdmms Jgmey (3menl 3myzebol mn©sb.

dgmeg (3meab dmygsbs adgnsmn dgdmbgggs oym. bgsbgmdo 3ol dgmerg (3memo 3ofMggmol Lo-
(3™ 3bemg3ngg dm3ygsegos 0do@md, M3 Lzsbo MIzormE 5 3539673 MEmnYM,MS(3 0P MYdJEYMIESQ
0003 gdms bgabn® Rzgmmadoom badstmsmdn.?

LoobBMabms sbg39, (36mMds Jsbmb 3obMBrdnEsE, baws(s 3obgmMBBYdAL Lbgsabbgs 3nmmdsl dm-
&0l ¢dgz0mmdsy 396dmEbabgdal Ladsedsw nmgmgdmes. 3sbl 306mbadal 81-g 3mbmom anbmgdmws:

“m3907 3L o6 gymeagds 35393900, §3s@b dgmdmas 3gMgg bgmb dgommmb Lbgs Joemo, 390 (3memn
dmdb 833056 6533390L dgomg bgemb, 1139004y ImAL dbmmme gmambgdl dgmgmodgdg bgmb... .

53 gm@dom 3ol 396mbgda 383 35(3L sdmazs (3MMMIL goyMab NRmgdsl. smbsbndbsgns, Hima
bagofomggmmmdag 9d30mmmds o6 Joemals gmens 35353531 sdmggms dgmMg (3meal dgMmgol MRmgdsl,
dogMad 3sbmbobda gdmmdsl s bMYbz9mmmMbal dnMggmon (3mmob dndsom 396 a59d(39M©s, (36500s, dso
dme0b (3men-43Gmmo 3033060 Byogdmos 3gmg (3ol 8mygebol @emnwsb, o3 (3e ymenmo Jdstin dmg-
s 0gm gbEM6s s 3ggbabs 3oMzgmo (3memo, 530@m3Bs(3 3oL 3oMggmo (3memog magal babemdn 3yszws.
1dg9mabo 3gMomeal badnMsdols 306mbgddo 3z0mbammdo, 03907 35389 (30 dmaygabs, (3l (309-
35 d99yots s 3o(395 Igmtg (3memal mygabs gobobmabs, dgdemos dmnygsbml, memmb (30980560 (3mema

«“10

o6 Mbos g51dgsL, Jomds J3ab 8dgbgdaem Labemdn n3bmzMML s J3sM3s Lo 3gomsdoyg sMRobmb ngo.

Joormm mo@gMms@Mada, Mmdgmo o3 dgdmbggzeda Ladsmmal sMedoMeadnd Bystmm
a53mEagds, 3b30qd0m dbasglb gBomb, 3gMdme: Bogm mmMmjoxnsbndy ImmbEmmdsda ,JmEboemn”
330h39698L dgm@s(3bowo 3oMggma (3meob, Jgomb, Bgmdatgmdsl. Jgom gdmda goddmm om3lb sdy-
3905 3 gondabal: “(3bmggmo, (3bmggmo, dgbm Rgdns...” bongmm gmazamo ddsn, Jomals dgdmopsb Mad-
©9b0dg m39do, 53dgmadL (36mzgMgdsL, JmEMbabrgds. 3 3 dgMssba dnMggm (3mmb cmsgol babemda
0&™390L s BEMbsgL Bobdy.

M (3M0sbmdal Bogd@b gbzwgdom byzbymgmdacs. (36mdaemns, HmI ymggmn bgzbyo dodsgszn
dmgamg nym, 358030 (30 @S ©gRBLIdNbs Mk sbob bLodFo(39 S MM NMgds Imgmao magabo bozmzbemal
356dnmDg. LodmgasEMadsdn Mgsbal ds@MmmMbmdams s gMmanmgdom Babrgdmms dobo babgm-bomsb-
300, 35&0mbbgds s bodmngHyg, Moy FYsMgdamo nym mxsbdo gem(3mMEmnsbmdal 360b(303dy. bgz-
Ly hggnmgdom badsGmsmdo ndgosmn ogm mgsbol goymMs s sbaMgas (3emabmogo o6 mmabmoga
(3™e-43Gmo mams@ob bogmdggmdy, dogMsed dogybgosegam ymggmogy 53abs, bggby@yma LadsMmemanl
dobgogom o6 03Mdomgdmes ©d godmbszmabol babom ©sd39dmmn agm mxsbdo gMmEOMYms© ™Mo
396mbogfo (3mol gmems, MHmdmgdag 9eo Fgf-73939 dmgmo Lozmsbemal 3063s3mmdadn mabbdmdoo
(3b6mM3MMdEbgb LogMom JsMMSb gMmsw. doo 3JmMbsm Mobsdsmo MRmgds-dmgsmgmdgdn, dogybgos-
350 0dobs o9y M3gbn bbol bab Imbes dsmo dgmmads (gofs mygsbal goymabslb sMbgdymo Jmbg-
361030 3063mMd930b Lbzomdabs) s Medmgbo dznmo 3yszmsem dom. o bagmMsemgdms, ol gogdmads, Hm3

8

8obogm 393908 © 93@MEMNS RaNR, »JoMormma Rzgnmagdoma badsmsma®, 4s8m3(398mmds ,,87(360gMgds“, mdoema-
Lo, 19886. a3.111.

Babogm 3g3gmos s 33@MEmS xanRo, “Jotommoa Rzgnmadomo LadsMmama®, mdomabo, 4s8md(399mmds ,dg(36096g-
ds%, mdaabon, 36.2,19906. a3.105.

Bobogm 3g3gmos s 93@MEmS xanR, “Jotomma Rzgnmadomo LadsGmaman®, mdomoabo, 4s8md(399mmds ,dg(36096g-
ds%,md0mobo, 36.3,19916

9

10

LAW AND THE WORLD 123



bg3LyEn 30353539800 30g@ gmMg (3mmolb Imyzebs s dobmab (3bmgmgds ¢398)gb dgdmbggssdn beg-
dmM0s sbEmdmagdab, bamgbaggdabes @s mgnm 3oMggmo gmemal 0b(305@ 03000 s sdsmagdoms(z 3o, 0d
dq8mbgg3od0 04 3ol dg0emadn o6 3yogms © Lagnfm nym mysbal 393 3300067 3o¢10dz0emal sds©ds, 56
0¥) 306390 gy G039 ©o0350950L g5dm abg ggme 3moms ©s Ydmzgdmes Mmygsbl, Hmam(s
9L LagoMme 30shbosm. Lagmmobbdms, Hm3 Jsmmyemo Ladstmmob dobgogom, gobgmmbabgdals baggyd-
30 0003mgdmes sbggg Mol 9350dgmBmds b ©LBYMMads. Fogsmnma, doaMad JModsma-
&0b badsGomab Bngbol 140-39bemda 3300bmmmdor: o) (3mmo LB EL, Jdstn (3meobs gmembs
3L gdsmnmgdal, dobmgol, Bmdg 8abbs bgmbs dngseb sdsmmgdas®. sdgoseb boommaw Rsbl, HmI Jomol
abbgmmgds JoMormm Logmm LadsGmamadn 39bmbogmn baggyydzgmo ogm asbmEbabgdobomgals. my3-
(39 3o6mb3gdgemo sMbgdno 3b0dzbgmmdsl sbnggdos @abbgmmgds Mmeanl dmbws, Jmmbabgdsdwg 01y

mEBb0bndol 913 .53 dnqbnds IqgmEq (3ol IM3Yr56 3o 39(3L, Job 306 0 (3ol 3ol Lobemo,

H J0RJ3- M5(3 999630 8gMMg 3 J3 3°G 30O 3@ @

0¥) 3mabyMggdos, 5 dMmbal moMgdmgdol bgmoom ©Msdsl 56 ghon bsgmagal @sggmalb s babdemao
39608905b 35 30LMgd©s, Mabaz gbmmgds ,LadgmMgem™ 8b ,LadgmE(3mmg” Msds, Jog@ad ,Ladgmeg-
M @Msdsb Dmgsmsm 35d0b sbg30696w0bgb 01y 3nMggma (3mema 3ol godm JdaMb gogygdmms s do-
dob bobemdn Bogoms.

bgdmo bbgbgdmmon g35dmag3lb baggydzgmb g0g0dGmm, Hm3 bgzbymgmda dsdszazo Jomb, 396-
dm 30 (3meb gobbs3mmmgdaman sx35b9d@s. 0 (3meb dgoemo o6 gymemgdmws, bggbm@o dods oo dob
LabemoEsb 56 goMd3zgdms, IM3yszs JgmMy (3memn, 335 Joybgrsega 530bs 3oMggma (3memal LG odn-
Lo s BmEn mgsbdo o6 n(33mgdmEs. 030, 0bggz 0by, dggmgdnMaE nas Mmegolb Lodsmmgby Mmygsbda s
4860l 3gmeg 3gmmemabmeb ghomsm nbsbomgdms bamyxsbm baddggdl, 3sLmsb MRmgds-Imgamgmdgdo(s
03656560 3Jmbsm. 5dwgbaw, bgzbyMo Jormn, MmEgbsas IgYmmEgdmes, 4ol mxsbdo dobo sanmn
dyoto o Lads@om agm. s3Mgm3g, 0dgmdn, 019 gombmagamo Joemo ¢dgzorm s0d8mRbogdmes, 35383~
5(3b dggdmm dgmerg (3memals 3mygebs. Lbmmgw, sbgo boswag by gb3gdom mdgmdn( mE(3ME0sbMdsL.

5333560 gmM3nm 36309000 Jomoye hzgnmgdoom badstmmamdo (bgsbgma, bgzbyMama, myydgomn)
MO EME05bmdol @b, HmamE(z bgdmo 930b60dbgm, Lgsba®, bygbyGnm s mdn® Rzgmmgdgddo
96®0 s 03539 IMB 0300 0MBd3005 35353530 FgmMg (3.

9L ymggmogg s5sb@ncgdl, HmAd ddsmo gomegdamo nym (3meab (ymanmo (3meob) 606sdg, do-
bgsgs 0dnbs, 3dmbos 01y 56 Jobmab (3mmJdMmo NMMgMmMds ©s sMbsaMaw oMz Lo s
o3 hggnmgds o6 sdmygzs 3ol dabo oMamme n@m3z9dab, egadal Hamgdsb.

124 LIBIEMIO Y ALMBEOM



AMLOBAIBI3() LOIOGOIBIRML 3AHMSIMIS IO
Q033330 G3RNRI30010 36 (MIFSNL TLO3O3NLMBOL JALOLIS
J3m(M3IT LAIERIMGIS0O6

053000 Xobroogfro

OPINIONS ABOUT CONFORMITY OF THE CONCEPT OF GEORGIAN
PROSECUTION REFORMTO THE EUROPEAN STANDARDS

Davit Jandieri

»JD0J3I

LEOGNado gobbomumos 3MmNEsG Mol dgbsbad (33momgdsms 3mMb3gx(300L dgbodadnbmds
Logom g30m3em LEObEsMEgomsb, 39Mdme, g3mmaal Lodgmlb dobobGmms 3MIobGg@nbs s 39b9-
(3006 3m3obonl Mg3mB9brs3090msb. LBsGNdn gsdsbgamgdmmos ymMomgds (33em0rgdgdols gsbb-
M 309madol sy30mmgdmmdsdy Medgbndg dndstormmagdom: 0bb@odm 0o ©s3my3ogdmmdals
MBON639mYMBs, 3OMBGLoMbamaDd3al s3scmgds, 3Gm MMmMms dgMhgzal, sbabsn@madabs s go-
005435600 badoMmmosbo s dogy3gMdmgdgmo 3Mm(39@MM9daL sMLYdMOS S 5 335N LadoyrgG™
LabLEdm N BENMBZ9eYmess.

LGS0 3bNdbMEmns, HMA 3MM 3G ML MM 3000gdmMILMSL s 393305300 SMLgde
dg3000b3908L o6 ImbLboL Ladm 3nMmO™ baddm, HmImal s Mm@ gdal dgdmmsgsdgdyma bgbo
o6 qdOMbggmymal dmmodnnmse bgo@Mmomym d93s0agbmmdsl. bLEs@nsdo gaMmmdnm bEsbosm-
&90056 5M5m33bgdsss Johbgmmon nmb@nanl dnbab@mMal 94bimbono HRmgdsdmbormgds baddmb
606539 osbobgmmb Bmagsmn 3Gm3mEmmmal 39bns@ MM (s 5Ms mns by 3MbinMbm Bgbom dgomRigl
0g0); 356ma396@0b 3ngH dmagato 36m 3nEmmal sBhgzs b3scms NdMamm MdMszmgbmdoo; omb@asonl
30bobBMab, MmamMy 3mmndn3nMo Msbsdgdmdol 3ol Mdnsmm 0boognmsrmm®a Rstgzol dqb-
sdmadmmds ©obzn3mobymo dobomgdol 3m3bagdadn; Ladmm 3nMmG™m Laddmb aswsbyzg@nmagdals
350b0b%30L Jgdmgdermds babsdsmommmdn; LadHm MMM Laddmb bggmmdabmazal omawoma gs-
bommgdol s Jmbol adggds. badoomzgmmb 3mbb@n@mosbs s badstommal Bgbagbmdsbmab dgo-
Ladsdmess sbggg 30Rbgmmo dmagsma 3Gm 3FnE™ME0L 30gH ,sbsdsmmoal bogstomom Rawgbal® gsdm,
LodOm 3OMOM Ladgmb dogM Logsbagdm 3Mm MMM b 3gbol 3G J0(3900L 335mEs335m, dmog-
Mol BogH 3o6madqb@nbomzal Bodstmmzgol baggydzgmbg dmagato 3Gmzm@mmmal gomagobyegmagdals
dqbobgd 305byz9@nmagdal Jogdol 3Gm(3gMs LabsdsMmmm g3gMmod@ob gofgdy.

RESUME

The article discusses some problems related to the reform of prosecution service in Georgia prepared
by the Ministry of Justice for submission to the Government of Georgia. The topic is analyzed in line with the
common European standards, in particular the Recommendations of the Committee of Ministers of the Coun-
cil of Europe and the Venice Commission (The European Commission for Democracy through Law).
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It is noted that creation of the Prosecutorial Council under chairmanship of the Minister of Justice
does not lift existing questions about independence of the prosecution service due to the threat of its po-
litical composition. It is stated that the nomination of the Chief Prosecutor without competition (as a result
of exclusive authority of the Minister of Justice to propose a candidate) will not lead to the selection and
appointment of the best candidate; also the composition of the Prosecutorial Council will not provide politi-
cally neutral decision. Moreover amendments to the law do not go in line with the recommendations of the
Venice Commission to establish ad hoc body for selection of Chief Prosecutor and Prosecutorial Council - for
regular prosecutors.

It is considered inadmissible that Higher Degree in Law is not required for the members of the Prosecu-
torial Council while disciplinary proceedings should be assessed about the respect of criminal law by the Chief
Prosecutor and vice-Chief Prosecutors. The problem arises also due to the fact that the amendments do not
provide judicial review of decisions taken by the Prosecutorial Council. Moreover the ammandements do not
prevent participation of the Minister of Justice herself/himself and/or the persons who are accountable di-
rectly to the Minister of Justice from the intervention in preparation of materials for disciplinary proceedings.

Article criticizes accountability of Chief Prosecutor only to the Prosecutorial Council (and not to the
Parliament of Georgia). It is stated that release from the office of Chief Prosecutor from office “if confirmed
that the alleged crime was committed” without involvement of Court goes against Constitution of Georgia
and the rule of law. The fact that during this procedure in Parliament Chief Prosecutor will not be a part of
hearings goes against the recommendations of the Venice Commission. It also considered ineffective involve-
ment of government in the procedure and also its opportunity not to forward the decision of the Prosecutors
Council about the question of dismissal of Chief Prosecutor to the organ authorized to take such decision (the
Parliament of Georgia).
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COM(2015) 199 final, 396780 2. 3. 1. 3.,<htrp://ec. d i i
al-affairs/general/docs/third progress report on the 1mp1ementat10n by georgia of the action plan on visa liberal-

isation en.pdf>.
2 3OM3NOoG Mol Mggm@Bamgdal Lszncmbdg bobbemab badsGmmab bob@gdab HyxmM®8al MBygdsmadmEabn bsjmmmoa-

Ba30m badgmb LbmBs anbGonal 80babGMab bgmddmazsabgmmdom 2014 Bemab 27 ©g39389Mb gondstims.
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badgm.”? sebsbndsgos, HM3 3Mm3nMsG MMl MMasbodgdal dMsgamn Bmmgmo sMbgdmdl." gazmm3mm
9394698d0, dofoma dgdmbzggzgddo, dmagato 3mznmmmal sbndzbsda bbgswmsabbgs gmmdom dmbsb-
amgmdl babgmdbogmlb dgmanmo (3Mgbogb@o b dgxug - 53LEM0s, BN, M3, gbdsbgmn s ».3),
653096037 35dmbs 3ol dgdmbzgzedn 30 - 3oMmadgb@n (ma@30s, Lenmgzgbns). dmsogstn 3GHmgYMMEM-
ab gomegobyygmagdsda (3o 3gqe d99mbzg396do Rstomyymos Labgmadbogmb dgmanmo, dmash 3o - 3o6-
m3396@0 (benmgsggmo, bamgmn); Mog J399469d3dn 3 3Gm(39Lbdo sbggg 3mbobomamdgb Lawab(3ndmobm
Ladgmgda (dgmans, 33036Mb0, LadgMdbgon). 579sb godmBnbaMy, Bmsgzstn 3Gm3NMmEal ©360dzbabs
©3 350330Lxmadab Ly 300bDg gMNN360 g3GM3mma Labgmddmzsbgmm dmEgemn 36 3MLdMAL, a3
36bgdm3L Labgmddm3z36gmm 3606 (303930 3GM 3NMIG Ml M 30gdmmMdabs S g3bd(30mbafMgdab
dogem L3 3006930156 3 353d0Mgdno.

53m9)3000989m0 LdJoMM3zgmmb obBMM0nl dobdambg Lbgswabbzs 06@gbLngmdnc dnwdngsw
0©as b5 300b0 3MM 3G ML M JogdrmmMdabs s dnbo d3mmo@ 0 3nbogsb @ab@sbsnfgdal dgbsobgd.
d1b9dM0300 o930 LabbmoblsdsMomgdfngn g360L MME6M oM o (303L 3memn@o3ne bgoGMomnd gL,
0gn dgndmads 0g3gL 3mmo@ngnco ©g360lb 0oMmama sMs3gmaombnbonbogma dmemodnzmbgdol bgemda.
36m 39380l bdd056mMdsdy dMEOB0NE0 333 bgdol Mab o MsMymazom bgdmgdgwgdsl sbpgbl
doMomdbagymgdal bomabbdg, Logmombglb 1ddbol ssdnsbal YEBmadgdal ©o(330L s Lodmasmg-
3oL ¢ 3oMasgl bomdsl dommmabagmmgdaol gobbmmzngmgdols dndsmo. dotommadbagmgdal bamobb-
By d936Mbomowss ©s3mMgngdmmn sbggg PYEbmgm 0bzgbEmMms bomds J3gybaol dndstim. sdn@m3
ame (3 3OM 3G MMab, sbggg dmagsma 3Mm3nMmMol sdmeogdmmdabmgal LagoMm bs 3obmb-
3gdmm aoMsb@ngda, oo dmmnl 3mbLGoGmoncn, sbggg o3 13o6sL3bgmal 3oMmzgbymoa mgabgdy-
30 ©d 3OmMBqLombamabddn 3GiM NG MMab Bomds@gdgmo 3mdomdalb s9y30mgdgmn BobsdnMmdss. o3
3505L5b9NEsb 3MMdMgdPMas s Jbmmme Lo 3MbLEEGM(30M (33emnmgdgdals gobybmm(309mgdemm-
35 3MM NG MEaLmsb 3ndsMmgdado, s6sdge (33emamgdgda, Mmdmgdog sMbgdmmo bogmbLGG30m
9ommdal gomgamabbobgdom 0gdbs dgdndagadymo. (33emomgdoo dgdmmsgsdgdyma LodMmzmmmemm
Ladgmb ©E3MI3mgd&gdab Bgbo 56 dmMbLEAL 3Gim 3NMIGMab M 30009dmMBILMIE 3353300980,
36bgdyem dg30mb393L. 39Mdm@ 0dab 3o3m, M3 3Mmgd@olb dobgozam, Ladgmlb dgdswagbmmmdadn gM-
o0l IbG0g doomo 056580gdmdal dgmbyg 3memn@n3mbgdo sM0sb Bomdmmaqbamba: dobobBMmms 3odo-
69&0b bg3to (obEoznol dabab@Mn) s 3oMmsdgb@ob mMa 3m3o@g@nb Mogdxmdsmyg (Ladgmb ex
officio 69369d0) - 56y 3oFnggr 3oMGNdLM6 Sbm(30Mgdmm 30Mgda, bmem dgmegl dbGog 30 0dnb
353m, MHmd 35Mmadgb@nl Fogf MdMamm MaMsgmabmdom badmmgnOmmm badgmb dgdswagbmmdsda
sbamhggo bbgs Bg3gdals 3mmo@oznmo mmosmmdol gomzamabbnbgdom sGhgznbashb ©asmmmdal go-
15680900 (33m0madgdom gom3zsmobbnbgdmmn o6 sMab. 33535 dndgbom, agb@aab dabab@mab gdbs-
Do 93mgd33mboemgds Ladgmb 6nbsdg EssLabgmmb dmsgzsma 3Mm3nMmmEMab 336nEsGMMS (>
365 05 bd3zmb 3yMbm Babom gamhgl ngn), M3 Mmd30b IbEMng MHabzab 393(339mm0s, 396 9dAYb3zgmymel
dnd33M0 3MM3MmmMnb 036339dmddg Loy gmgbm 356nEENL JgMAg33Ls s Sbgzg LadmmzmMHmmm
Lsdgmb dbMnEsb 3mmn@nznMmsw byn@MmamuMn 33w3byzg@nmgdal domgdsl. smlbobndbsgos, MmA ggbg-
(300L 3m3oboal Mg3m35bms(3000, 03 §394b69do, Lass Bmagsto 3GMm 3MMmMa sofhggs 3ssadgb@nb
d0gM, 560d3600L L gombDg Mbos ngbslb 1 bOHNB39mymEBamn Mm@ o nHo 3mbLgblnLbol dombggzs, Hm3-
ol gobbm@309madal abse 936m3mmoa 3m3abos badsmomol 3gdzgmdom ©gdm3Me@nolb @abszegow
(3998094 - 3969(300L 3m3obns) 3oohbggl dmogata dMmgmEmmal sMhggel oo MdMamm, sMsdgw 3gom-
093030900 3GMo3mgbmdom.> Fgbodednbaw, BsMmdmeagbomn (33emamgdgdom, badGmgnmmmm badgmb

13

LadMmygnEmEmm boddm 8936 d399o65da gmbd30mbamgdl (Bag. d3mbbns s 3gM(39am30bs, 8mbEgbga®m, 8mmuomgs,
ofdgon, bgMdgmo, LogMsbagma, n@smos).

43996930, bowas(z 3Mm3n@s@ s, Mmdgmbss goshbos bEmmo sdm30gdmmds sc3sbEnmadgmo s bs3obmb3wgd-
e bgmobngmgdobasb o6 J39ybgdn, bowasz 3Gm gnMmadn®s, MmBgmoas 3oM3399mbamose 9d398gdstgds MmBgmmndy
8omasbb, 85065 065MRMB93L LaBm«3098gma 8mddggdol asm3z3gme bamabbl.

3969(300L 3MBobng, 56356030 g3Bm3nmon bEsbsMEgdab Jgbobgd BotmmBLagmmadol bob@gdnb sdmnngdrmmdsl-
036 8085(mgdsdn, (3 0sbz560 2011), CDL-AD(2010)040 §36, <http://www.coe.int/t/dghl/cooperation/capacitybuilding/
Source/judic_reform/europeanStandards_en.pdf>.
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©33830(3900L> > 37393 JN536M3L BaMEanbgdal 335mEs335m LadsMmzgmmb 35639680l dngm
dma3z3M0 3Gm3NmmEal 3@Rgzs 0565309dmdady YdMmsmm 1dMmagmgbmdom gBnbssm3drgagds 396g(300b
3M3aboab M93m3qbs(3050.

353m3©0bsMg 04gwsb, HM3 3MHm 3MMsGMMal godsMornmo gbdsombofmgdobamgal 3obbs 3nmmg-
b0 360d3bgmmmzobos dosgatn 36m 3nMHmMalb mebsdmgdmdsdyg sbndzbabs ©s Mebsdwgdbmdawsb gom-
030LmBmgdol L 30mbo, 3965(300L 3MBabool FmbsDEgdam, dgMmhgzals 3Mm(39Ldo 3MMALOMmn s M-
3mmo@0bgdgmo g4b3gMmEnds Nbws RogMmml; bws dgnddbsl dmsgama 3Gm3n@meMal @sbndzbal
gm3obos (bLamdsmns L3gosmM s oM FMdnzdm]dge 3m3nboadg), MHmIgmdnig BaMBdmeagbormbo
04696006 30gd0, MMBgmoss 9bmds Mmamms bydmaswomgds, abg 80)03(4)0160;16 borenm 3Omezgbogyem
3350m093035(300L086 835330698000 JMbLYYmMEBS(300 3obbmM(309mEgL LadaMmmanl L3gz0omabBgdbs
(850 3mEnb 3MmNOHMEJd0) s badmdsmsdm Lobdmasmgdsbmsb.!” 396g(300L 3mBaboal ImbsdEgdoo,
La3EMIHOEMOHM bodgmb, HMImal d9350a96emmMd530 3mEndn3Mbgda 56 FmNsbMds6,'™ Babsbn Mognon
3OMInOHMEA930L 3gRgges’® s 3@ dmsegsmo 3MmnmmEmab (83 ¢3965b369mal dgmBgzel, Bmame(z by-
dmo 5060d6s 3969(300L 3mBobos Jomsgsmo 3GmgnEMME0L L3gnsmmn®o ©s6ndgbal 3mBabosl sbomAL).
5dgbse BaMm3meagboemn (33cmnemgdgdn M0 36 0m33emabbabgdl 39bg300L 3MBnboal ImLsdEMgdmdL
3033560 3Mm3nmmmab 39Mhg33Lmsh s 333dnMgdam, 3530 9MN36nd3z6gemm3bsw Bnbssm3gamdsda
3mnb 3sbmab. gobbs3mmmgdom Ladbbotms s 3MMdmadnmos, Mm3 (33em0mgdgdda bygMomme 56 sMal
bablgbgdn dmagsto 3Gmm 3mGm@alb dgmhgzol 3H0@gMondgdo.

o3 dggbgds ob303mobamo ©g360L gobbmmzogmgdal bszombl: LadMmznEmmEmm Lsddmb ©s-
3m33mad&qdab bgbolb gsdm, LadHm gPMmMm Ladgmdn domsegstn 3m 3ME™ME0LS s dnbo dmswanmggdals
Bobssmdmga dodsmommo ab303mabymo badsmmsmbsmdmgds, Mmdgma(z ms30b0 Jobss@boo omEmnw-
oggemo babosmol 3Gm390mMss 396 bOMN639mymxaL 3memndn e dag3gMdmgdmmdsl. dgmgl dbfng,
03 35Mg3mgdol gomgamobbobgdom, M3 LadMmznEmmmm Ladgmb dgdsmaqbrmmdsdo dg3s ©Bs@gdnoc
5396037 3mddgwn 3Mm 3nGHmMa, 30mbzal 60dbal 4393 ©agds Laddmb 3MmgnEmmE Bgztoms sdmy-
30095emmMds dosgaMo 3Mm3nmmmobsdn dsma ngfMomomo bmdmmeobs300b, MbsdwgdmdMago J393-
©9dsmmdab 353m (g™ 3093 ©3 3565L36gmal bgemo 0gbgds msoga Ledgmb bygH 3Gmgnmmmms bad-
LabEgdMngn Bysdbgoggmmds, dsm dmEnl 3o dodsmo @ab303emabymn ©g3bal gobbmE(30gmadals
3gbadmgdemmda®). sembsobadbagns, HmB g3mmbaddmb 8nbobEMmms 3mBadg@nb Mg3m8gbwsznom, babgem-
3bogymgdds bs NdENb3gmymb 3Mm 3MmMms ©ob(303mobymo ©g360L 306mbal Logmdggmdyg asbb-
(309905, M3(3 91600 ©939300905MMb M Jogdgm s o 3gMdmgdgm 6°Q°b°6?€3°b-21 53 360b-
(3030L gomzgaemabbobgdom, Bsm3meagbamma (33emomgdgdo 36 0cn33mabBabgdlb badMmgm@mmemm Lbadgmb,
Hmame (3 @obadmabamo Labegmab ©s30LEM7d5Dg QREMgds3mbomo MmMaI6mb g3s6y39@nmgdal -
3 3000939em0 > 0¥ 39Gdmgdgemn 35dbnbxkzalb" gbadmgdmmdslb Lsbsdsommdn.

©59933989m0s La3AmgnAmmEm bLadgmb Bg36gdlb 36 dmgmbmzgdmegn 9dsmemgbn anMawoymo
356300m3d3, 3530b MMEgLS(3 Eab(3N3mNbyYMa Ladsmmsmbsmdmgdabsb ¥bws Jgrsbrgl 3Mm 3nMmsgnm-
ob bym3ddmgsbgmos dogM Lobbmob LasdsGomabs s Lbgs 336mMbB3gdmmanb 3gbEmnmgdalb Lsznmba.
3¢b6n3dbag0s, HMI 3969300L 3mIabanl Mg3mIgbes(300b dnbgoznm, LadGmzymmmm bLsdgmdn xbos
33000mEbgb Fbmemnme oMaanmo 36Gmeggboalb BaMdmIswagbmgdn: 3GimnOmMMgdo, s3mM3dGId0 s

1 Ibid, §34.

v Ibid, §35.

i 3969(300L 3MBobng, 5656030 g3BmM3nmon bEsbsMEgdab Jgbobgd BommmBLagmmadol bobEgdnb sdmnm ngdrmmdsl-
036 30dsmngdadn, op.cit, §66.

9 Ibid, §48.
2 bagdommggmmb 306mba 3Gm3n@o@nmab dgbobgd, dmbemo 4 ,9“ @59 §3 ,,3%
2 936m30L badgmb 8abab@®ms 3mBoGg@ab Mg3m3gbrszns Labbmoalb badstommal Bsmmmabogmmgdal LygMmadn

3Om3nOHmE0b Bmeab dgbobgd, op.cit, § 5 (e).
3969(300b 3mBobng, 56356030 g3BmM3nmon bEebLsMEgdab Jgbobgd BotmmBLagmmadol bobEgdnb sdmn ngdemmdsl-
036 30dsmngdadn, op.cit, §52.
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ofoEoro sMgob 3g(36096M980.2 gsbbs 3mmMgdom 3Gmdmadnmns sbggg ob, 0 gab 1bws dmadbes-
mb 9dnemme ob303mmbyE bLadsMMdMBIMBMgdsbmsb s 38330Mgdmman dobamagdo s 30b o939~
30935695056 30l IMIDogdado Ratormmn 3oMgda. BsGmamos ob(303mobamo Labgmob s 3obMgdal
dqbobgd gomsobyzg@omgdsl Ladmm nGmmmm baddm doomgdl, dogfsed (33mmamagdom 36 360l I3Hmo
obGooab dababEGMab, Gmam@m 3mmogogznMo M3633gdmdab 3aMab ydmsmm abongnmsmymn
Rog30b 5300036 5(30mg30b dgbadmgdmmds ab303mabymn Ladsmsmbsmdmgdal dsbamgdal Im3bs-
©950b 3Gm(39L30 03 oMM dgdzgmdam, BMImagdoz 0xbGaznab LobGgdal 636aemas, nybEnznalb dabab-
&b 3603690 s YIgsmme dab Bnbs3gs 36g3MndzsmeEgdnma. sbgo dgdmbggzedo Ms 3o6ob@ngdo
05Mbgd93L M300b93MbobS s NFBgdol dmHME S g45dmMmYqbgdnbasb magzwabs(zogscw.

dmsdgomo 3Mmynmmmnl sbagsmadzsmogdmgdal dgdmesmgzms badmmgnGmmm badgmlb babsdg
6 3990 ghmbgm Imblbgbgdolb Bammagbol abom 5360693L 3Gm3m@s@ MMl 360dg6gmmdab.? 36mg-
H389Mab, Hmammg LobbmabsdsMmamgdMogo ©9360L MAZIBML AmEob s dgbsdsdaba dabo aszemg-
6oL g30135mnbBabydnm LabdmasEMgdal ymzgmeomay® (3bmgMgdstyg, dmsgastn 3Gmznmmmab 56356030
9b> b5Mga30b98mEaL J39460L 33Mm>dgb@L [Lo3sMIMI3gbG™ 3MbGMmMEa], Msmns doemnsbn 3memn-
80390 L3gd@Mab Bnbsdg bmM(30gmEgdmegl 53 0bLEGNGNENL Ldddn36mdal EMmAn 33sx0meE a36-
LyBM3ENEmo 3gFomENmdno LdzsmEgdnemm Jgusbgds s 3> ddsMmmzgmn 3sMGnab g sEhgwyem
(35™399e 3060 606537 LadMmmznEmmmm badgmdn, Hmdmab [La3AmgnAHmem baddmb] bGsgmbo msgzs
B3mdmeagbamo (33emomgdgdab 3Gmgd@om dmbomzsbo s mMmsbMmZg6as.

doybgsgo 0dabs, Mm3 mgl dmddgeo 3obmbdpgdmmdom dmsogsmo dMmgmmmal gsmsogalyy-
Bmgdabogol Mondg Loggmdgmal s@bgdmds Lognmm & sfab, Lyds@omab nbgbsgbmdalb 3Mab303mab
d9L353mMs BaMImEagboemn, bLagasbagdm 3MmznMHmEMab sL3zbalb (AMIgma(s ,3ILEMMYdL Jmsgzsma
36m39mmemab dnge ©365359mab bogzsMmanom Rswgbsb®) s d9dwamd badmm zymmmm badgmb dngm 53
©33L360b 538 30(3980b 335mES 335, JN53IMBNL JngM 3561M3396ENbINZ0b JndsMmzgal bagzmdzgmdy,
3033560 3Gm3nmmmal a3:m530bnRmgdab dgbsbgd aswsbyzg@nmgdalb dnmgdal 3Gm(3gEn@s. (33m0-
mgdom gomgamabbobgdmm bagsbggdbm 3HmFNMMML b330l gobszgmgdmow dgbadmms sbgnfmgl
356339990 bogsdmdngdm Imddggdgdal ho@omgds: dmb3gms wsgombgs, dgbadsdabo bygdgdowsb nb-
RBMM35(3006 303mmbmzs s Lbgs. Jgbadedobsw nbdolb dgz0mbgs o) MeBrgbsw dgdmadl ob 53 gmbd 00l
a35bbm@(309mgdsl bLEmos JoMBm (030 Md 0dds Mbrs dgbadsdobo mgdsdmbomagdals Joboggds
dobogol s gomEgdymgds bagsbagdbm 3GmznmmEal dodsmmgal dgbEmmagdol dgbobgd asnbgmgdm-
5 39bmbdn)? 03 d5dmz935d0(3 30, 030 Ldgsdmdogdm NRgdsdmbormgdal doGms xaEob 35dzgmdaoc
a3bbmm30gmgds 04bgdmes (33mamgdgdom dgdmomsgsdgdyyemo, dabo ©s3m33mad@gdolb Bgbo 0dbgdm-
s dbg3g 3MMImgdnmo (dbgdMngos Josgsfn MM FPMMMmsb ©s3s3doMgdom bagsdmdagdm egemg-
35dmbomgdoo 3Omznme@m@olb o6 Mdnsmmeo LadMmznmmmm baddmb B3mgdal b Jsmmsda wdmseem-
mE ©5939907d5Mgdmo 306980b segnmzgs, HmIgmdsy 358wamddn b ©ss@LEYMML Logsbagdm
36m 39OmE0L 3360 dgammzggdmmon 3@ 30(3909mgdgdal boggndgzgmdy, 396 DANb3gmymB©s Lodm-
350mgd0b bomdslb 3Mm39bobawdn).

0qbB0z00b badnbabBEM dmagemn 3Mm FNEMEL MS6sdgdMdEsb gomsayqbgdal bsombdyg dg-
0535bgdmm (330 gdsb 039d693L 3ol 8ngM 3mB8bogdmem 33mmg35b1,% HmBmob Babgoznmss d3qa(3e-
05d0 bagabggdm 3GmgnEmmmal 0bbEnd@o (aulderordentliche) Rstormmos ggogMsmyMa 3HmnAm-
ol gomsgobagmgdseda. boddg obss, HmI dzgn3960nsda 3Om 3MsG Ml Labgosbgozgmm mEMgsbm
(633l dgdsagbemmdsy dbmemme 3Mmeqbommns ©s o6 dgnsb sedsbErmmgdgmo s bs3obmbdwg-
3 bgmabygmgdol Bom8mBaowa bemgdn®® Bamdmmaqbomon (33momgdabash asbbbgsggdom) 60dbagl

= Ibid, §66.

2 3OM3NOo@ Mol 86g0M0dgsmEgdnmagdal dgbabgd ab. g3Gm3alb baddmb 8nbabEMms 3mBo@g@ b Mg3mdgboszns bLabb-
ab baBamob BomBLagmmagdol bgggmmdo 3MmgnGmmab Hmmab dgbsobgd, op.cit, §11.

» 3Om3nGo@ Mol sgnmo babgmdBogm Labgdada. onbBozoal LaBobabGmm, nsbgsma 2015.

% BIRIMSM0 306mbo g Mo300b bLobbrmal LadsMmmalb MMasbmadal MMgsbobs3nb Jgbobgd (2010), Bmbema 23. Loi
fédérale sur ’organisation des autorités pénales de la Confédération, <https://www.admin.ch/opc/fr/classified-compila-
tion/20072377/index.html#a67>.
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Logobggdm 3Mm3nmmAL 0d Lobbrmol LadsMmmal bsgdgddy, MmMImgda(z FndsMmmmos s> Fndgatn
36m 39OHME0L, 58390 gsbymagomadals bgmddmgsbgmo 3GmgnmmEnl (gmsba. ,procureur en chef”) 56
F0gomo 3Mm3znemmemab (gmsby. ,procureur”) Bobssm8wga.” 33903960830 Bmsgsma 3MmmgmEmmeal goos-
30bmRmadol 3MM(3909ML sbmM(309mgdl 3oMmsdgb@nl oyMoawoye bsombms dman@)a@)o,%‘ edgem-

03 90 FMz0mns 38 30(3900mgdsms dgammggdabs s Bog@gdal owaqbal Bmgdsdmbamgdom, bongnm
Ladmmmm goebygzg@omgdsl nemgdl 3seemsdgb@n.

obobndbagos, Mm3 3s6madgb@nl dogH oMol msbsdmgdmdomsb asmegabagmgds msgobo do-
basmboo 8@oMgdl 0830R3g6@)0L bobosmb, BM3malb nbazoMgds Jobo dmmo@ozmmo babnsmowsb gsdma-
©0bsfg, Bmasmam bmMsogmegds 3oMmsdgb@olb dogboom (s oM 35Mgsb). doybgosgsm ndabs, MHmd
3OM (391 3560396 do 56 58373l Labadsmommm Lbmdnl gmsbogne babgl, sd3-bs s o dMo-
969030 0330R356@)0b 543 nMoanmo 3Mm3gnc0bogal sdsbabnsmgdgma LadsMommasbo asbb-
oem30b 6036930 030b EsLEEILEYMgdmsm, ndLabmEMgdL my) sMs Jqgbadsdobn oMo bmdsl: ggod@gdals
005003965 s IboMgomsmgol dobodsmMa badMm3gbm Y&mgdgdal sMLYdMbS, Ml s ddobs(s sdmogmgdls
ab, ®m3 5d3-do dgbadadal bbmdsl megdxmdsmgmdl ndgbsgbo babadstmmmb mezdxmdsmg, brnenm
©oE dM0@s6g@dn - Lord Chancellor.”” bmem 08 39469330, Lo Rstommos bs3mbbBodmEom 6
MB9659b0 LobodsMmEmmgd0,* gsbboemggdals LobsBstmmm babosma MbHNb3gmymaal Bbatgms mymg-
390b. Aggbl dgdmbggzedon, 306506 3oMmadgb@L Bog@&gdnl LoELEYYMgdal oM (3 Imgamgmds s 56 (3
DRmgdsdmbormgds 36s og3b s dbmemm dmagfmmdal Botpanbgdsl myMal 3964L, beaenm (33emoemgdg-
30 30133560 36m 3MME0b 0565395MB056 g303yg693ab bs 30cmbab LadsMm31bGm a356baemzal EMHML
36 0033mabbabgdl a3bbomgzsdn 53 ©3365L369malb 3mMBIBamgmdal, ngo 9B0bssmdogagds 3963(300L
3m3aboab Mg3m39603300b.%! Joormmao 306mb3gdemmdnom, 36sdsymalb Rswgbsbosb ©s3533n0Mgdnm
3060b 03653073MB036 350594g69dsL Logmdgmsm Mbws gmb LsbsdsGomm 336mad@n.** ngo vbws
a3bbm@309meEgLb LabsdsMommb 03a356 3Mm(39NMsDdy aYMEBbMdom, MMMl MMbsy dgbadadnl
306b dgmdmos 0gmb 3Mm39nc0b LEnmasbmgsbo d3mbsboemg (Bbsty). odgwsb asdmdwnbsdy, (33em-
0mgdgdom gom3smabbnbgdmmo badmmgnmmmm Lsddmb dngm sd@3n(3gdnmo bogsbagdm 36mgmmm-
60b 5L 3360L 35355365 Jcn>36Md53dn, dnbn dgdamdn g3bbnemzalb 3MM(3gEYMS 35ME>dgbG3dn s M-
6530093mMdnE36 3305476733, ,365359mab LagsMsnom RsbsLMIE 53533009800 36 dggbadadgds
LadsBanemab 9bgbsgbmdnb 3606(3030.

Logdomggmmb 3mbbGoG Mol 78 § 1 Igbemal dabgozom, LojoMmggmmb domsegmmds oMol o=
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RESUME

The work “Giorgi Zhordania - Georgian Folk Law Researcher” intends to introduce to the inter-
ested researchers and a wide audience of readers the great services rendered by Giorgi Zhordania
(1888-1956) — the son of famous Georgian historian Tedo Zhordania - to the study of Georgian law
history, in particular the fork (customary) law.

The work focuses on the rich ethnographic material obtained by G.Zhordania as a result of
field visits to the regions of Georgia, in particular, to the villages of Kartli and the scientific heritage,
which still awaits proper attention of researchers interested in the history of law.

The materials, developed by G.Zhordania with the active participation by the Imperial Society
of Devotees of Natural Science, Anthropology and Ethnography on the one hand and by his personal
active participation on the other hand under the auspices of the “llia Chavchavadze Circle of Devo-
tees of Georgian Culture” founded by Georgian students of Moscow University are devoted specifi-
cally to the Georgian customary (traditional) law issues.

The research developed by G.Zhordania as a result of the ethnographic and collecting expedi-
tion, his public lectures or presentations, important part of which is preserved in the state historical
archives of Georgia are the most significant primary sources for Georgian science researches and
comparative law which shall make its important contribution to the legal studies.

From this point of view it is very interesting the activity of the “Society of Devotees of Geor-
gian Culture” founded in 1912 under the guidance of Giorgi Zhordania. this Society has contributed
number of unique researches to the treasure of the history of Georgia, including the thematic stud-
ies by G.Zhordania “Marriage in Samegrelo”, “Blood Feud (Vendetta) and Adjudication in Svaneti”,
“People and Customs and Traditions”, also “Some Customs and Traditions in Qiziki-Kakheti” by P.Ki-
ziria (speaker: Niko Natadze), “Criminal Legislation in Georgia According to the “Code of Laws” by
Vakhtang VI, the King” etc.

It is noteworthy that the statutory objectives of the Society was a comprehensive study of not
only individual sectors, but Georgian culture in general (namely: language, literature, civil society,
law, ethnography) and its introduction to Russian public; the mentioned - to some extent - went
beyond the narrow scientific scope and promoted the popularization of the richest culture of our
country.

The merit of our country’s similar contributors respecting culture and history is also satisfac-
tory to their care for unique folk-legal institutions that have survived from the disappearance and
oblivion during the passage of the flow of life; these institutions rescued by the above mentioned contribu-
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tors render invaluable service not only to the history of Georgia but to the relevant promotion and advocat-
ing the role of Georgian law among the primary sources of world countries’ legal systems comparative-legal
researches and finding the deserved place in the world scientific circulation.
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8o dmenbos Bog: b. Bsgomomns, 8. mgomsdy, sm. ysdsmammo, M. batodg, 3. doMmaggmady, sm. mBasymo, 8. 39-
39m0s, HmBmgddas Lagdemzgmmb gobmamogommo dabsmom dost 3nmbggddo — gdsg-bagbu@gmnda, Lgsbgmdo,
sgata-gmmno-bsdgaMgmmdn, 08gMgmda, 3obgmdn bLaggmg-gmbmamaonmo abom sMogMma, Mbogarrm@o badstio-

magd&ogo Rggmmagdgdab 28babggmo geboommgdgmo 30Mz9mbys®m ©s 8so Laggmdgzgmdy edndoggdmmo dMagaemo
La3g(360gMm BadMmmBn JgBs@ gl JMommoa Mm@ PATEmmanal bogsbdymb.
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dgmbaz M350 3omMan gmmesbos honwas Lomsggdo s Gomom bLsdgzbngm-bogsbdsbsmmgdmm
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69ds = ,,JmEB0bgds LadggMgmmadn®; ,Lobbmob smgds ©s gobsdsmmmads bgsbgmdn®, ,baembo s dobo
sdm-hggnmgdsbn”. 3obdy Bomagbormo s gsbbomumo ymgams sbggg 3. 3oboMosl bsdMmdn —
»dMa0gMmn ssm-Rzgmmgdsbo Jobay-3obgmdn”, (3mBblgbgdgmo bogm Bomadg); ,Labbrol Lsdston-
mab 396mbgdmmds Ladotmggmman 8gxg 30b@obgy VI 306mbors 36gdmmal Bobgogom” s 5.8.4

sbadbymo ,Ladmasmgdol* 0b@gMabadal IMsz35mmBgHMZbgdsdy 30560dbgdl dobogg bgbrg-
ds, GmImob dobgogomsy Ladmasmmgdol dobbgddo dgwmomes Jotorma 3nm@ncol ymggmadbmog
39LBogms (,LobgmEmdM: 96s, 8BgMHEmMds, LabmasmMgdMngmds, LaBsmmamn, gobmaMoxns®) o -
bgonb Ladmasmgdobomgal dobo gobmds. gb 3o, csgal dbMng, Lsomegdmes gobmm bLadgbogmm
RoMagmgdlb s 439y60L Ndmomgbo 3nmEAYmo Bombnmalb bosmdmhgboo 360d36gmmmzs6n Hmemnl
Jgbermmgds s 3gmamobdymeygmo asgmgbol dmbgbs dggdmm ™o FMm@nmmbsbo gfob, ™o
Labge3bogml dMsgemdbng MMHomngHomdgddy.

D300 g. JMOEsbos, MmamE(z LsdMasEmgdol LymobRsdwoaqdgmo ©s dabo sg&omGo Bg36n,
bbgs LggMmgdl dmmab, gobbsgnmMgdym yuMmomgdsb LEmMgo Lsdsmomgdfoga 3nmE Mol Lo-
300bgdolb 33mmg30L @IMds. dob, Mmame (3 3Mmxggbombam an@ab@L, joMmasm gbdmes 53 babosmal
Laddomams boMormmyg s eg30LgdMgds s Lagsbagdm yumomgdoms(z 9300gdmEs Ladsmggmml
ab@mEomm 3m0bggdda 303mdbgmmn Ladsmmmadcngo Rzmmadgdolb @edssb@nMmgdgmo gobmgms-

gogmo dobaemols Imdngdsbs s 3gmggab.

1907 Bemols 7 5330L@mb, Lagotomggmmda dmmngn Ladgzbogtm dngmobgdoom dymyn g. gmMws-
oo, ads Ly@sddn Joobymmdl Logsmm mgdiosl mgdady: ,bombamo ssm-hggnmgdsbo ©s dsmn
39(3b0gemmo gsbn®.

mgd300b dobssbmdMogn bowmdg s 360dgbgmmds, sbggg mgd@mEnl (3mEbs s gsblbsgme-
mmds 3obbomaen Lo 300bgddn, @M3s 8g(360gMemn sBoenbol Mbatn, 3oMasw 0zombgds dgdm@Ra-
boem, mgdnob dobygdgm s3ndadg, MmIgmdyz Bodmbgmons dgdgan Mogal Lsgombgdo:

4 bagommggmmb LbE (396@Esmma@n bLanbmGom sMdoga a. 0. gmMEsbosl oMo gmboon, 1813, 1909 6; Lagdg Ne29,
Logdg Ne30, Logdg Ne253, bogdg Ne19086. Logdg Ne236, Loddg Ne265, Loddg Ne266, Logdg Ne277 (s6sbgen 1).
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l. 316986030 s ymggoma (3mbo@nyn) LaBsBrmama, ©356536gm0 RM@MIqda, ssm-Rzgmmgds,
MMamM3 gMo-9fmo 58 §mEMBomsgsbo, s@smn agmaomem 36gMemmdsadn, domdg sMbgdymo dgbg-
emgdsbo, (,,6'36366030 DBmgdob* s oL@ bzmmgda® ssmon, MmamMy LsdmasmgdMogn
(bmeno@‘gﬁm) dmggbe.

II. 5653g00m3gq baemba@o ssmn s 8abo 8608369mmds; o) BmamEs 0bEmMomm-onMooameo
doboemobs, 8) dggmo Mol BgMommdamo Mamamoge BysBmgdol gobsswgnmgdmso ©o a) 3Gog-
&0gmmob 3bGog, dobbo gos-mgzgabgdsbo s dgdsmabgma babaemgda (3@3836@)360)

— dsm-RAggmmgdol daMmggds-3gbagmal dgomeogda®.

mgd300b Bomomgdygmo mgds@men dabssmbowabss bammaw 0339mgds maMbgnmaoa 333360~
Lo s dodmmndgomals IgGow BoJobo ©s FdMNbzgmn sdmM3ngdnmads gMmzbamo Rabgnmmdgdal
3000 @g@¢smgdobomdn, Mm3gmday badsGmmgdmog Jum@nEsl gobybmdmon 360d36gmmzebn swa-
oo 93999360, mgdioolb &gdbEbs 09y 939@94LE30 JoMasw ngombgds obars, GmI doybgwszsw dobo
83 30dsMomadoo bomdmgdymoa 33mg35-dogdol doMomswo @ebndbmmgdolbs, Mo GYLymo Lodm-
350mgdobomgol dob go(3bmdobss ammobbdmdws, sdsgomymo, ob bsjdome dmbgMbgdymosw (3e0-
mmd@s 3m3mzggdmmon dmbs(393980, Bmamm3 BobodsMmagsh ©o@m3gdmmn dmomatn Mm@ meinmo
399 33000009mMds, 39MadE g59(36m Mz0m JoMmyymo babmamgdobsmgal s dsmn bowMdabgmmo mgm-
Gogem-39(36096mo sbsmobol dgoagen 3ot mgbgmew ghzgbgdobs dofmdggmon gMmabamo Mmoo s-
0960l 360d3bgmmds 33bsdgmmag Ladstmmmoabsmgalb. 3300 3o gMmagzsmae gMmabamo mambgds ©s
0339my3o6Mgmda(3 30930390068, o3 360d365mmza6Bnmae Fobsgmgdamo Rsbos 03 MML 0339
dm3dmogMgdmmn mz0md3yMmdgmmo 33sMmggmmmdol doMmdgdda.

sMgogdn dobo bgmbobgMolb Lobom ©omem mgdionlb 51 a39M©0sb  EgdbEdo, Mm3gemags
03@™MM0  3g@om  Lanb@gMgbm, 3MEgm, FNbos3gbEmEma 8g(3bngMem  dodmbaemzsl  agmogabmdl
Rz gdom-badsMmmygdMngn 0bbEBOEGgol, domn a9bgbabol dgbobgd.

o3 dbMog Lanb@gmgms dog., dabo dgbgoymads ssmabs ©s JobmMbab, dsma MEMngFMmEsdm 3-
00989madol momdadyg. sbg3zg, dmgngFmo, Jgomememaon®o bsbosmob gdmmgds 83 Lsgombgdo-
Ladn. Ladsmomoal bystimms LobEBgdsdo b mE doMoma BmEISL (30633@630600[)) bgoazb o dg-
bodsBabow, aobobbzegqdl ,mRmgdol MG GmGIsLY — 1) sEscb s 2) 39bmBL. 585Lmsb, 8s0r dmMals
30M3gmmdsl, bEmos bogmdzmosbsm, s@smb sbnggdl. sdsgmmmmmosm, bagsbagdbmo 1bgsdl babl
0©dm0b, Mmam@s doMgmmo 30639mbyscmb 860d369mmdal 3mbo@ oMo badsGomemal, 396mb3g-
demmdobodn @s 3obmbolb dogsl, Lod@gogb LEMMgE 83 ©s3mM3nEgdmmadals dobgoznom as6LsB-

036M330.

dbgemos o6 ogmabbdm dob 3G3n(396sL 0dab Jgbobgd, GmA ,396mb3gdmmds doMGm 353nb
o0l 8@ 3039 (b 3o — dggmom sMsl 3o3dmd), Bm(3s 8000mgddg 93ysMgds ... BmEMIsmn@ma ob
©59m300gdm0s 5sm0bagsb, dobo Lagsmeadmmm bsbosmal Bystim Bosm@me oM™ MM
60dsb0s: ,,306mbms 3Mgdmmdn” s@mbgdmds, Msgn 3ol gb smogn MgoMogh, ob JosGGm s30@ma Logaem-
©qdmmms yzgemabosmgol s dobo 83 g30M0b baboscnl s 3603369mmdolb Momnbymas s@agols dgu-
dm0sb, 0mbe ob YLodsMmmmdom as8Lggommma nyzgb.”

babaobdomes smbodbyyemo obo, M3 39bmMbgdabs s mgnosmmMo Lobsdsmmmml gsts,
»oMbgdmdl dgmeg Labsdsfmmm s dgmeg Bgbo — Bgbo oybgMgmo, obEmMonman YBG™ dzg-
mo 3obmbdg, sbemoy o 360d3bgmmasbo asbLsgmmgdom, Lmggmadn, dobl (sbmgMgdsdn — Bgbo,
MBO(30SNE  39bMbmsb bob JoMemagmyMo, bsb babssmdwga dmgdgwn 83 Bgbolb bLogsmmgdmmm
360d369mmmds Lobgmdbogmb 36Mdebgdnsb o6 Bomambrggds, ob oyMbmdarmns bamby® bgdodg s
Lz dy. 0do@gds bambym mMasbmgdda g.0. 0d0bmsbgddn, MmImgdoz mzom bambl dgyddbos,

5 bagomggmmb LbE (396@Eama@o boobEmMom sGdagn g. 0. gmEMEsbosl 3oMswn gmboo, 1813, 1909 &; Lagdg Ne29,
Logdg Ne30, bogdg Ne253, Logdg Ne19086. Loddg Ne236, Logdg Ne265, bogdg Ne266, boddg Ne277 (565690 1), ag. 18.
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Lagnfomgdms, Gmd d33mg3o6nl 8333560 0bBgM3MgB (300 ™30l MMbY BbosdgbEdm®
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Ladommamb 30 dobgsb @edmM30gdmo M3 3o FMsbMgdws. dgbedsdanbaw, 3 Bmbdg dubgdmngns,
M3 bomba@mo LadsMomgdmogn Rzgmmgdol 360d36qmmmdsy nbmGoMmgdamo aym. sbgmo gobszbowoo
30 08mo30039 gobbadmgfmms dobo LodsMmmgdogn dgbgnmgdol ogn®o Lbsbyabo, Mo dobo
(36m36g80Ls s dmEzsbgmdals 3gMommal gomgamobbobgdnm bszdsmm Lafmabgm Badogbsy baMdmaw-

39600.

53530MmMMmo, 335dn 39Mas© bl mogobo LsddMdemmb 3sGMomBobs s 3ol Mm@ nEYm
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Jotoe bobsdgomgdo godm@ebal Bobssmdwga g89d@ e dMdmms dgudmgdgmo nd6gdmes.

dabo gb ©sdm3o@gdymagds 3339060@ 3mRsbl dnmnmgdye bs3ombgddg dob yggmes dbggmmds-
do. 3gfdme, dnbo dgbgnmagdom, bambolb dMsgem Bqb-Rzgmmadoms ... Bsbowsb dbgmons gsdmzymom

og@oommo Aggnmagdsbo, gobs somgda. gfmo s 0gngg 3mgmgbs bsb ssmns, bob hggnmgds,

“ 7

030bs dobgozom, Bm3gm beggmmb g390360L Mmz000 gobbabemzEmmo dmgmagbs®.

08965, a. gmesbos LaBstromgdtngo Rzgmmgdgdal (,oemab®) domgdl ©s aq69bobl
LEmmosE Logndgmnsbow, LEmMgo bambamo ymaal, dabo Bgb-Rzgmmagdgdal Bosemda gdgdl s s30m
30093 9BO™ 33390600 LML boMdmMohobmb dobn LsdsGmmgdMngn 3oMzgmbystimb 3603369mmds
5 LN3B30(39- 9d9sb godm3nbamyg, dob godmagdsl bzzbs 0dolb dgbobgd, MHMA ... JoMormmo ssmnl
dqLBogmob 360dbgemmds B NROM oS, M3 oo 3603369mmds 3dmbrs sEsmb, Mmamy Na-
3603 Bysmmb...“ 8 583356 ogmBslb 30 o6 (3 bopmgobme o eMmassl 36n0dg6gmmds.

®IO 30093 LEYIbEMdaL Bemgddn (19086.), LEmAgE dgsmme Fm3mggdamo  JoGomy)-
mo (390dme, Joomab) gombmaMogammo Jobomalb Logmdzgmbdg dgnbEmmados a. gmBsbosl
beaemoeyMo Ladgzbogdm 65dMman - ,Lbobbeol bodsGmamo Jotomolb bLmgmgdda®, Gm3gmda s
393609 mo gosbsmobgdagmos Mdnemmm, 8oL dogH Jommmol Lmgmgddo — msdnbysbado,
3ob330 s bbgegsb gobmaMagammo abom Im3mgzgdmmo, LbmMgw bambama Rzgnmagdgdoom Imb-
9LG0ggdoemo Labobbmm bsdsmmomuMmngmomdams s3bsbggmo dobomgdo s gsdmmdnmoas >6M-
s9fmo LdabBgMgbm FmbadMgds Jommyyma hggmmgdoma Lodsmmoalb 33magz0l dmgsw-3gmme-
memgon® bszombgddy.

3. gmmEabnsL oMo Pmbodn ©ammos dbgzg LEMIbE™MIAL MMbogmo 77 a39Mw0sbo
Robobgmo - dgxgabgdgdo 3ob@oba dggdabol Ladsmmsembdyg, Gmdgmdos LoobBgMabm Imbadmgdgdos

a33dmogdgmo  bogaomtog, Labobbrmm-bsdsmmmgdmog, Lsgmmmgdol, Lagm@mbobm, sbggg Lomgsbm
LadommmgdFng Ls30mbgddy, Labygmms Labggddg s 9.9, yyMemgdsl ngdi393L Asbsbgms dmemmdn
dmmogbgdamo gombgsma, HmBgmbsag ob baggmg-gmbmaMogagma dndamdabslb 0ggbgdws. Jombzsto
dmo(393L 39Mdm, abgor Ls30mbgdl, Mmammaczss: Labsdstommm Bymdamgds; Labadstomm batdmg-
355 Lobbmob Ladsmamo, badmgsmsgm badsmomsmo.

6 bagomggmmb LLE (396@Masma@o boobEmMom sGdagn g. 0. gmEMEsbosl 3oMswn mboo, 1813, 1909 &; Lagdg Ne29,
Logdg Ne30, bogdg Ne253, Logdg Ne19086. Loddg Ne236, Logdg Ne265, bogdg Ne266, Logdg Ne277 (565690 1), ag. 19.
7 bagomggmmb LLE (396@Mama@o boobEmMom sGdagn g. 0. gmEMEsbosl doMswn gmboo, 1813, 1909 &; Lagdg Ne29,
Logdg Ne30, bogdg Ne253, Logdg Ne19086. Loddg Ne236, Logdg Ne265, Logdg Ne266, Logdg Ne277 (365690 1), ag. 27;
8 bagomggmmb LLE (396@Mamn@o boobEmMom sGdagn g. 0. gmEMEsbosl 3oMswn gmboo, 1813, 1909 &; Lagdg Ne29,

bsgdg Ne30, Logdg Ne253, Logdg Ne19086. Lgdy Ne236, Logdg Ne265, Liogdg Ne266, bogdg Ne277 (636960 1), ag. 10.
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bagommggemmadn Ladg(3bngFm-33emag3000 30gmnbgdal 3gMommalb Mbos agmb dobngg Morsmocmm
mgdiosi — »0bgmds s LadoMmamo, sEsmo s 3obmbo®, MmIgmdn(z sbgzg dgBow 3b0dzbgmmzgab
o gmEoge-badsmmmgdmng bozombgdlh gmdmds yumaomgds.

333m350b  Logebagdm ymMomads domdigzes Logm@Bobm-bomygsbm Rzgmmadgdal, dsomo
Ladomomagdmngn sb3gd@&gdabomzgal. dom dmMobss, JgMdmE, ©smsMnmgdgmo  gombmaMogamma
RobobgMgdo, MmMImgddoz gobboemmmos Jommmdn gogd3gmadamo, abgon Rzgmmgdom-badsmommg-
36030 Logdm@bobm Aggmmgdgdo @s oG marmgdo, MmamMon(3os: 1) 30353mmmds (0Q6036‘3Q00, Ama
303950l g3bg(300L BboMggdol Bomgbogo o6 ,L3gosm Mo Fodsbzoemn® obﬁ)‘gqvgbb); 2) aobobyx3o
- 3dmdmgdol csbbmadnm dom-3ogobomgal gMm3sbgmal ao(36mds, MmImolb dgdgasy dmemads-
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aom0g9ds (bgmolb 8o(393s). Bmameys 8sbomowsb Bobb, o8 MML bogds Jm@BabgdsDdg Jgmobbdgds
58539 Mmb 06036935 %360b Bgms s Jm@Bamo; 4) JmEBomo. sLdn sbzMamadam sl smBgMorma
JoEbool Lodbowobo s Fobmsb @s3d3d0Mgdma (396g3mbosema. dsbdn badsGomgdmogo babosmal
BgLgdol gofes, 3oMasw BbL, domoymo LrayEal, mbobal, ©sdsbsbosmgdgmn GMmawn30gd0(3, M3
11bgdM0g05 0bBgMglbdm 3mgdyma o6 0gbgds JoMmymo ymyomo FnmEncom 08 gMgbgdmem 3339+
m3MMdm30b(3.

58539 Aobsbgmgddo a3mos 3g@en baymMommgdm (36mds LgsbyMoa badgmos@mmm Labadsto-
mm 3Mm3960bs s LobsdsMomm 3@ 30(390mgdal (CBOGO, moBoachoGﬁmEBo) ®omMdydy.

035bmab, @GO Moms sembgfamons bmes. ool Labdmasmgdsdn gsdstormma badgwos@mem
3mzgbo gPmo 3mbiMg@mmo 333mammdal bsddgdg, Mol memdsdy dob dngMgg obxrmMdszos

353m7394693m 0465 08 @HMNbogm 3gGomonm asdm(398530(3 (,x39mg&mMb0).

3sbdo smbgMomo Imbobbrmgms dgMnggdol MoGomo bayn@smgdms 3Mogsmadbmogn mgam-
LadMaboom, oo dmMab, — gns@mmal s@hgzal 6gbdgy s 30mmdgddyg, dgmos@mtms dogh bLsgdal
a3bboemazals dmbadbawgdgm Logombgddg, sDsMamgdmmabs s dMsmmgdmma baMol Hmmdy ©
060(3008)030L qBmgdsdg bodgwns@mmm 3Mmm3gbdn, sbygg, J8ggdol biydngd@m® Bbsmgdy (dMaemdy),
3abybnbdggdmmdal gobbodmgMabsl 3ol 360d369mmmdsdg, Bobs s MIBsTMP3MMadg, Mmame(s
1030M589L 3@ 30(3909mgdoms Lobgdg, dom 3Mm3gbmsmM Mo momdy, gosbyzg@omgdol owag-
bo-g08m3bogdadyg, 3ol sebEmmadsdy. Logebagdmmss Lamdato JMabBnsbamo g3mgbonl MmmDg
L3gaby®m LodgrosGmmMm LabsdsMmmmda, Moz Mmagalb dbfog, 36n0dzbgmmasbos nd JbMogzss, MHMI MHm-
amM3 (36mdomos, Rzgmmadomo badsmmamo Lobdmgsmagdal ¢dzgmgl Rzgmmadsms babyabdgs -
dm (3969090 s dobo dofomswo 36nb303gd0 yzgmedg sbemml smdmhbos Mgmogon® ©madgdmsb
5 Jmonbm3zbgdmab, 830@m3s3 360d369mmzsbbaman 3s@mImbomaw dggMbys dsoc. 3oL 335emb 3o
ymggmmgol 359R6g3m bambyma Ladstmmal 0bLEEYEJob dgbbogmobsl,, Moz oM &. PmMosbosl
dobgom mgomb godmmbgbos.

abg, Mm3 g. gmEEsbosl dogm dgzMgdamo Jotormmo Rzgmmgdoomn badsGommoal 33mgg0l 53-
Labggmo dobams dgG o bagnMemgdm ©s sbgsmadgsbebgy dobndbgdgdl dgn(3e3L Jomggmn bambals
LadsFmamgdMmngo s JMHobEGNbMmo FMmEmEal YMHmogHoEsdmogdnmgdsdys, Mo Megobmegswm,
bagmb@o Bosmnwsb dmdwabatg hggnmgdocmn LadsMmmal, Mmam&z Laghm Ladsmeal dzgmagbo
30M39mbysmmb bod@gozabs s 3603369mmdal 3shgg6qdgmns.

ymzgmogg smbodbmmo azsdmal baggmdggmb gomendamdgdmem gsbzsbommm, ®m3 Rggbo
Lobgemmgabo 3333060l — &. gmMEsbnsL Mm3sbmo gsbndmdgmos Aggbo dzgybol LsdsGormgdmogn
JNe@mob dgbbegmoal baddgdn. 8ol dogm gbmegb MEMbgdoo Bg3Mgdaemn, g(3bngEmmonm ©s-
353900 s 3 Jogzdo obxgdema dobams Gaboanmgdgm badgsbogmm bszzmgs 30Mggmbystmmb
Bom3maagbl, Hmame(3 Dmasdstormmo sbgszg, Logmmmog, JoGmemo bLadsMmmgdMoszn jnmEMab
3965b0bom, Ladsmmal abEmGonmo o 3Mod@nggmoa sbdgd@gdom b gMgbgdemoa Ladmgaswmg-
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d0bomzgol s Mo 96Mebsgmgd 360d369mmmasabos, sbgzg, dgmeMmgdom LasdsGmmgdmago 33mg3e-dogdals
0gdmbadmoboma(s, Maboz bEmmosw boggydzmosbsw, Logsbgdm yuMommagds gmdmds dmem 3gMom-
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36030) baBamamon 3o o3 LabBgdab gobyymezgema boboemos.?
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1. 398My 930359300, Jotrormemon bambamo bogyzng@gds, mmb Gmdsw, . IV 1964; a3.233; o-
dmbadbgdmmos 3. 3939m0sb IOMI0Esb, ,omos Fo3gs35dg 5dstmyymo hggnmgdomoa bLadsm-
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THE ROLE OF MANAGING THE SHARE FROM THE PROPERTY
OF FELLOWSHIP
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bagommggemmb  bLadmdomsdm  3mmgdbob (dgdamaddn LL3) 933-g 3mbmolb 3oMggemo bsbomom
s3Mdamaemns bagMom Jmbgdosb Bogmal 3gbadg dnMabomgal gos(39ds bbgs dmbsbamgoms mebbdmdals
356M939. 33bsbsgmMdob bgmdg 3Emmads BomImama bl om0 bgmadg3Emmadsl, bawsz Mmocmmgnmo
dmbabomols 30Mmg6gdsl o43b gobbsgnmEgdema 360d36gmmds. gMm-g&omn 3mbsboemals BngH LogMom
Jmbgdo@sb sbsmhgh dmbsbamgms mebbdmdals gofmgdyg 3mmgbomon bomals ;mgombgdyMom gobgsmags
30 005353806 98mm0s 53 3mbsboemal dg(33e00Lmsb dabo Bomol dyoggmoo - 35693y 3ofnm. g.0. Imbsb-
oy bagMom dmbgdowsb Lbgs 30Mb ao0sb(393L oMs oMGm 3ymgbom Bomb, sMsdgwm s3bsbogmdals
b3 36megdsdn 3mbobomamdals agmadobss. 3830dMmd, gMm-gfmmo dmbsbamoalb dogm Bomob gobb-
30bgb0b dg3mbggzodn, Logofm oM b aymb Lbgs (yggms) dmbsBomol Mebbdmds, 3nbsnwsb yzgms ab
DB Yds-dmzamgmds, M3 bgmdgermmagdom @s3obMgdamo 3Jmbos boemals 353Lbzabgdgem dmbsbagmgl
3500035 sbam dmbsbomgby. 83gbsw, 30dshbns, Gm3 LLz-ob 933-5 Fgbemals 3oMzgm bsboedo goboo-
35mnbbabgdgmons Lbgs d394bgdol aodmzamgds (bLagMebagmo, Mnbgon) sdbsbogmdnwsb Bomalb ms-
30bBmOE aob356Ma35LMb s 393d0Mgdom, Mo@ash sdbsbogmdals bymdg@mmagdal Imbsboemgqdn o6
dg0d9mb LagMom Jmbgdnwsb 3momazbaemn Boemal 356356 a35d0.

53b3bogmdal  doMnman megabgdn@sbn, GmIgmbsais bobsdwmgdsty LESGNsd asbznboemsgm,
Bodmaagbl Logmom Fobbol dobombggzsm ghommdmoag Lsgdosbmdsda bomol dg@ebsl. bsdmmddan
BomdmAgboemns 0l doMoman me30bgdmMgdgdo, Mo(s )393d0M0gds 53bSBsgMdl JmMbgdowsb dmbsboemg-
3 309 35000 3360 Bogmols gob3oa3zsL s godmmddnmos sg@mmabgymo dmbadmgds bogdstmgg-
@mb bodmdomadm 3megdbol 932-9 3mbmob 39Lsdg Bobommsb dodsmmgdadn, bbEB e gobababemazmml
dmbaboemgms bagfom Lo ggmmgds.

RESUME

On the basis of the first part of Paragraph 933 of the Georgian Civil Code, there is prohibited the dele-
gation of the share from all common property without the other participants consent. Fellowship Agreement
is a FiducialAgreement, where the personality of each participant. is of significant importance. Willful manag-
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ing of belonging share from all common property by one of the participant without the consent given by the
other participants is related with substituting of this participant for the buyer of his (her) share — outstanding
individual i.e. the participant from all common property will delegate to the other individual not only the be-
longing share, but the right of participation in Fellowship Agreement. | think, that in case of alienation of the
share by one of the partner, consent of the other (all) participants shouldn’t be required, as all the rights and
obligations, which were assigned on alienating participant of the share by the Agreement will be delegated
to a new participant. Thus, | consider, that in the first part of paragraph 933 of the Georgian Civil Code, there
should be contemplated the experience of the other country (France, Russia) in relation with free managing
of share from fellowship, in order the participants of Agreement not to be limited in the matter of managing
the belonging share from all common property.

The peculiarities of Fellowship is that the fee is invested in joint activity for achieving all common goal.
There is risen all common property of participants as a result of fees and joint activity conducted in fellow-
ship. Each of the participant of fellowship, relevant to made fee is owning the certain share of the property
with the right of all common property. Accordingly, the author’s opinion expressed in the work in relation
with the third part of Paragraph. 932 of the Georgian Civil Code, to be exactly defined the all common prop-
erty of participants in shares.

5dbsbogmds BofMmdmaagbl mMa ob Modgbndyg oMol gogfMmnsbgdsl Logmm Ladgn@mbgm o6
bbgs 80Bbab BnbomBgze nyMapomemoa do6nl dgmJdbgma.

0009 mo 393609650 s 3@ s godmymal s3bsbsgmdal (gBmmdmogo bagddosbmdal) bg-
mdg36mmgdolb dgdwga dofoma bndbgdl:

3. 596565gMds BoMm3mMmndmds Ibmeme bgmdg3Mmgdal bagmdzgmbyg. sdbsbsgmdal (9B mnmdmaga
bogd056mdob) bgmmdg 3@ mmadol 3mbsbomyg ¢Mbos nygmb 3060303 M0 oMo Bonb(s. Losdymdbgdemm
359M0056960b5356 356Lb3s3900m (Fogomoms, basgom bobmaswmgds), babgmdgzMnmagdm gogm-
®0569398d0, MmM3gmbsg 30g3mm36gds s3bsbsgmds, 360d369mmze6 MMl ™s35dmdl s3bsbsgmdals
dmbabormgoms dmMob 3o ©sdm 3ogdmgds, gobdammdgdymo NMmogMmbomdom, 3s@ngob3gda-
»o 5 bb3. Bog@mMMgdoo.

Labgmdg 3 madm 53&mbmM3nnEsb godmdnbamg 53bsbsgmdol agdbgdslb bagydzmawm ywg3lb
dmbsbomgoms badsgmymmdoma gogmmasbgds. oxd(3s, badmdsmsgm 3mwagdbob 930-g dqbedo dob dgb-
abgd sMoggMns bom 3980 s 5badbmoas, MmM3 ,mEMn 56 Mdwgbndy 3oMo 3abEnmmdl ghmmdmoagsw
03m74390mb." od dbgozgmmdsadns 3658 obgdal dg@obs s ghmmdmoagn dmJdgmgds bagMom 3obbals
dobombggzom, Moy 603653L 0dsl, HMI smbodbyymn dmddgogdgdo bmM30gmogds ,bgdsymymmdom®,
dmbsbogoms dogM ,3gmomon bgdab® gHommdmogewm godmbs@zom.

099bs, 33bsbogmdol ogmdbgds gob3nmmdgdaymoas Imbsbomagms 6gdal gsd3mzmagbsdy, Lo-
(3 360d369mm356 Al 8853dmdL mMo dmdgb@: bgmdgyMmmgdol dmbsbamagms bgds 1bs 5@ -
869809L Lagom babosmb, ngmb dgmabbdgdamo ©s dodsmormma bagmmm dobbol dobambgzsc.

. 33bsbogmdab (gMmmdmoago Logd056mbab) bgmdgzMmmgds BmmIsmsgabngamo gogfmnsby-
359, 3065006 byemdg 3@ mmgds dgndemgds snEML Mmam& 3 BgGommdoom, 0by dgdomaw (bL3-0b 931-4
bl 3oMgzgmo Bobao). ,0db56sgmds dgadmgds 3mbamymgb@nfn dmddgrgdomsz batdmadgal,
dogamomsm, Mm(3d bbgemabbgs 3Mmaams 38030l 3g358Hmbggda gMmBsbgmb mabsgbnsb 3m0gb@gdL
36 LamoaMngm b63bnmgdals J036mmgdmgdl abg, Gm3 53 YHMNNgMMMdSL 0bobo 563 56489396 53bsbs-
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amdab.

3. 3mbsbomggda d9bs80bgdol Logmdggmbg J860s6 Jmbgdsl, s domn LogHom Bommdmaga
Lo gmomgdss.

©. dmbsBommggdo gHomdmongs JobEmmdgb Lagmmm baddnEsb Bamdmdmdama basbabs ©s
baggdal gobsbomgdsls .

9. 3mbsBbomggda 06sbnmgdgb dormgdmem dggagdb.

Mmam&(3 99339 9036036 53b56sgmdol bgmdg3Emmgdol meg0LgdyMgdgdl Bamdmawagbl ob,
3 030 M0gd@ Mo nmzgamabbnbgdlb dmbsbomagms dmmMal bagHomm bs 3Mcgdol bomdmdmdsal. s3b-
obagmds 360l Ibmmme dmbsboemgms Labgmdg M mmadm g59Mm00690s, MMIgma(y o6 436l badsm-
ool ©sdmyzogdge bmdogd@Lb - ogMowoye 3omb. dgbsdsdnbsow, dmbsbomgms dngM gfMmmdmog
Logd05bmdadn dgbs@ebgdals Laboo dg@sbomo Jmbgds, Mmool bogndggmbg 0Jdbgds dmbsboemgms
Logfomm Jmbgds, dom gomsg(399sm gMmdabgmnl LabamMagdmme.

bogommggmmb Ladmdomadm 3mmgdbob 932-9 dqbmolb 8gbodg bsbomolb msbobdaw, oy bg-
mdg36mmgds bbgs Msdgl o6 omzgamnbbobgdl, dgbs@ebgdo bomdmaowagbl dmbobamgms LagMmm ba-
Jn0Mgdsb. Imbsbomagms bagmom bsgnmmgdsl dgoagbl obo(s, Moz dgdgboemns LagGomm bs 3motig-
d5d0 5Mbgdmo RBmgdol Logyydzgmdy, s6ws Jomgdmmos s6sdEsNMgdol Laboo LogHom Jmbgdals
356503996 980b, sD0sbgdal 56 3dmmgdol gsdm.”“ Mmames bgbo, s3bs6sgmMdals dgdmbzgzeda (3obo
300606 g5dmInbamg) 03 dgbs@ebgdal dg@obs brgds s 1bos brgdmmal, Mo syy(30mgdgmawe go-
dmboygbgdgmos s bagoMms 30dbab, dgmganl, 3nbombggew. s3wgbsw, yzgms dgbs@sbo magabmagow
03b365g3Mal Lagonm bsgMmEgdss, brmmm mommgmo Jomgsbo (b9360) Bgbs Fmmmgs msegobo Boemabs.

dgodemgds o9y oM Dgdmo sebndbmym bm@mdsdo sMbgdmmon omds: o) bbgs MsdgL® asbodsm-
&MU, Bmamey 33bsbogmdal Jmbgdsdg Imbsbomagms bagMom mabsbosta Lo 3nmMgdol sMbgdmdal
Jgbademgdemmds 36 306mbdmgdgmlb dbgoggemmdada bma o6 593L MM3gmondg Lbgs dgdmbggzs? Ms mdds
1bs, 3mbabomggdl dgmdmosm, bgmdgnmgdom ssanbmb, Mm3 53bsbsgmdada dso dng® dg@)-
sboemo Jmbgds 3o o6 dgge dom bagMom L 3MmmMgdado, sMdgE 3omsg(393d Yzgms 3mbsbomgl Lamgq-
denmdob g@mgdoo. 3gammd, bodstmggmmb badmgsmsadm 3mwgdbol 932-9 dygbemals dgbedy bobomdan
dm3939mo 6gbgdo admggzs 830l dgbadmgdmmdal s dbgrggmmdadas dbmeme dbasgbo dgdmbzgzg-
30. 33b3bog Mol LagMmm MbsBosF b MMEMgdol s®bLdmdol dgbadmadmmds 30, gMma dbMong, 96o-
bosmdgagds mzg00 5¢bndbymo babolb bgmdgz@madol badsmmmgdmog dmbgdsl ws, dgmeg dbMog,
- bogo®omnggmmb badmdsmasgm 3megdbols bm&m3gob.

bogomggmmb Ladmdemadm 3megdbol 173-5 3mbmol 30639 Bsbomoo ©swagboemons, ™3
LogBom (Msbsbostn s bomown) bagnmmgds bomdmadmds 306mbol doemao sb gofnggdal Lognd-
39mdg. dgmemagms 30g@ JmEbabgdals asbdsgmmdadn dgdgboma Jmbgds Bomdmoagbl dom Lagm-
oM §mbgdol (msbsbsgnmmgdsl), oy 8sm dmMob Lagm@mbabm bgmdgmmadoom Lbgs Gad o6 oMb
oagb0mo (bb3-ob 1158-9 3mbmol 3oMggma Bobao). bsgnmmgds bomown 0dbgds, o msbsbasto,
0350 393050 3obLbadM3MI3L oM BoMmBm ol Ldngd@&qdolb 67ds, 33390 Mmzg0m Lo MMEMgdol Mmdogd-
&0l 030L9099Mgdsba. dogsmoma, ,o¢) badgbsMdgm Labdmasmgdgdda bombg B gdsbmsb g3o43L
bogddg, BM3mal asbbgobgdss bgmgboggdsm 3s6GbommgdL, badsgogmmm gMommdmogn baddnsbmdals
39mgas@ 39dgboma Jmbgds 3ol 3mbsbomgoms mababs gmm®gdsl BomImamaqbl®. 2

5bndbymo ImbabdMgds, Mmammz Dgdmm oMol smbadbymo, o dggbsdsdgds s3bsbsgmdals
bgmdg3Ommadol LadosMmmgdfog dmbgdsb. 396mbBdo LamdoMmns 3G MbsLSFMNNMgdady, SMedg

1

58 3D 88bsbagmdal 3g4360L dgbadmgdmmds smnafgdamos bbgs d3996980b LaBsmaman, Bagamoama, g9M8sbamm
Ladstonsmdo: Kiibler Friedrish, Assmann Heinz-.Dieter; Gesellschaftsrecht, 6. Auft. C. F. Miiller, Heidelberg, 2005, $ 6 1 S. 43;
Grunewald Barbara, Gesellschaftsrecht, 6. Auf. Mohr Siebeck, Tiibingen, 2005, A | Rdz. 3; ab. m.gob@fMns, Ladmgsmagm
badamomol dmgawn bsbaemo, 358m3(s., ,LodsMmamo®, md., 2011 6. g3., 280.

2 CoBeTcKoe rpakaaHckoe npaso, 4. 2, NMog obuweli pea., B.d.Macnosa, A.A.MywkKnHa, n3g,., ‘Buwa wkona~, Kues, 1983 r., C.
354.

144 LIBIEMIO Y ALMBEOM



3oM0gdoom, oagbomns dmbsbamgms Lagfmm bs 3nmMgdol Mgg0do. HBG™ g@ (3, sdbsbsgmdals bg-
393600 gdob badsmmgdfngo d169ds o6 0mzgamnbbobgdl gMommdmamdsl Jmbgdom, 306500056 ms-
30056 LogPOm Jmbgds 0436985 Imbsbomgms 3965856930l baggmdggmDg, MMMl moMmgdmmgds 4s6-
abaDrgMgds bgmdg 3Emmagdom sb ngoMmangds, MM yzgmes 3mbsbormal Bogno msbadsmns. 53 Boemgdals
3OmM3mO30e© 3mbobomggdl Imeol bobommgds Lamggdgmo, g3mbagamo, Bommal mwgbmdom gsb-
abadrgMgds 3obmbabdggdmmds Lagmom gommgdnmgdgddg ©s o.3.

5dbsbogmdado LagMmm bsgnmmgds dofMomawo bogdzgmos @sbabyymo dobbal dobambgzec.
09) 4mMb0bgds gmabbdmdl dmbgdol LagMmm bsgmmEmgdsdn dgdgbsl s LogmEmBabm MEMmagMom-
30l Ladmmmm dobsbo o6 o0l ©s303d06Mgdnmo Lagmmm Jmbgdal dgddbsbmsb, s3bsbogmds 0gdbgds
0g, boa(z 9M00 5005305b0L dogmabbdggs s do@gMosmm®n LabbMmgdo o6 5ol bs3domabin MmIgmndy
30060 dobombggsm. Lagmmobbdms, MmM3 0 5sd0sbnbmgal LymgFmmos gobonGo domadobs ©s
Jmbgdal gogfmmnsbgds s dgbsedsdobs, Ms bomo 9390360l 3oL 50badbyym boddnsbmdsdn 3mbab-
0mgmdol g88m, 35306, o3 393mbagmgdal MmEgbmdal, Moz bagMom baddgdo dmbsboemgmdals Boemals
dobggnom doamgds, ggb6gds goblbs 3momMgdymma 3603bgmmds. dog5mnma, 3Ma35mbabosba Lazbmamg-
3o babeob 3d9bgdmmdabsol Jmbgdobs s Mmsegasbma damgdal gogHmnsbgdal dgogasw, dmbsboemgg-
b0 399693mmdal mdngd@dg mgdnmmdgb bogHom Ls3nmMmgdol Mgmgdsl, Jogsd dsm Jmsge do-
BobL 3o0b(3 boMImoaqbl magom mdogd@nbasb bamagdmal domgds (bazbmzMgdgmn d0bol) ©s o6Ms
ol goMgdmgds, Hm3 Jocmn 3gmmdgmmds s LafMggdmmds dgadmgds gobbm@(30gmmgl 3mbsbormgms
3096 gMmMdMgoE s 3Ms MY 30 dma. 30badbyym dgdmbgzgzsdan LagfMmm Bagswo bs gmotg-
35 bocdmomaqbl dmbsbommgms nbrngomsman dmmbmgbomgdgdol ©s33symaamagdal om30mgdgm
Ladomgdal LazbmgMgdgma dnbom, MobsbsgMmmgds 3o 08sb gobbdmdl, MHm3 asMzzgnmo Jmbg-
b5 dgndmgds ghommdmogs 93903bmEab M8gb0dy 30Mb. onfoamm mo@ M@ m@ada scbadbyym
Logombmsb @s39330M9d0m 5MLgdmAL dbasgbo 3mbabMmgdgdo. 3.¢3.35bemz0 @S ©.5.3993 3060 M3Msb,
3 bgemdg3mmmadol dmbsbomgms gymon ©s bbgs Jmbgdfogn dgbs@ebgdo, safgmgyg, Jmbgds,
m3gemos 39dgboons bagHom bsgdnsbmdolb dgmgaswm, Mol dsmn bagMomm bsgnm@gds. sembodbema
33@™MM7d0 5439 939919096 b 33bsL, MMAI: ,omaommgymo Jocmasbo bomdmgdmmao dgbs@sebgdals dgbodsd-
obag, bogMom bsgnmmgdob Mumgdoc gmmmdlb Jmbgdal asmzzgmm Bomb? q.0. goobbdgdosb »3b-
0bagmdal LagMom bomoo Lo 3MOMgdol BaMdmImdsl bgmdg3Emmgdol dmbsboemgms 3qbs@sbgdals
Loggmdggmdyg, Moz 3, ngH sbabmma Jobbydal dombggzal baggyydzgmos. $30gbs, NAxmdgLbo ngbg-
3dms, Lagomnggmmb badmdsmsdm 3mogdbob 932-g bl gbedy bsBoemdn 3mbsbomgms LagMom
Loggomgds dBbGswe 3obbsdrgMymaym bomowsw.

5dbsbogmdal Logom bagnmmgdol sMbLgdMbsbmsb dgoMmmm G0l w@s3s3doMgdymn dmbsb-
omgoms Bmgdgdabs ©d Imzgemagmdgdol dmsmmdol gobbabmams 83 Jmbgdol Igmmdgmmdal,
LaMggdmmbobs s 3ob3oMagzolbmab ws3sgdamMgdom, M3 3gmagzal bogsbos.

LogoMmggmmb badmgsemsgm 3mogdlbol 933-g dgbmal 3ofmggmo bobomolb msbsblsw, ,bomo
Jmbgdab o6 xmgdal bLobom o6 dgadmads gosg3gLb 3gbsedg oMb bgmdgz@magdal Lbgs dmbsboemg-
»d M36b3MBob goM9dg. oMo MdbbIMdsdg 8033985 Fbmmmm 3s@03bswgdo Jobgbob sMLdmdabab*.
SbagmmaoMa s 3Mdomass 300m35mobbobgdymo, sgMgomgg, 1964 Bemals bLadmgomsgm badsmmmal 3m-
©3q4bob 449-9 dgbmom. sbndbmmo, a6 339nmbama, 49M3s6mmo 356mb3gdemmdbom gomgsamal-
b0abgdmmo gdymadal 33o3L0s, MMl Msbsbdow, dgbedg 3ofgdobomgal bomal gsws(3gds omdzg-
dgmos, oy bgmdg3emmagds bbgs Modgb o6 0mgamabbobgdl. 396dme, a9M3s600L Ladmgsmsdm
3m@9dbob 719-9 3qbmab 3oMgzgm bsBormdn smbadbmmas, M3 dmbsbomgl o6 dgndmos gsbzemamb
53000 boemo, HmIgmo(z bogHom gmbgdol dgdsmagbgmn baboemoas (bLagMom Jmbgdal gobzemazal ng-
039 bgbl 0m3omobBabgdl 1419-g 3qbemo; bbgsggemam bymgds bsjnmba 853 330Mgmdoma bs 3motig-
d0b dgdombgggedo, MHmIgmbsz Medwgbndg 3933300Mg gMmmdmoagse aobzamasglh 2033-9 dygbemals
306390 baboemn). 5939 5bndbymns, Hm3 Logmom Lo 3McMgdol Fgnmmdgmb o6 dgndmoas bagMom
Loggofgdsdn dgdsgsomo (39 3g¢mn bogmgdal gob3sMags. (3omygmoa bagmgdol bommmdmago asb-

3 Wolfgang Fikentscher, Schuldrecht, Walter de Gruyter, Berlin, New York, 1992, S. 610- 611.
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3oMa3s oMol bagMom Lo 3MoMgdol, Mmam(3 gMmmdmogo dmbgdolb 3M0b(3030b sMM3g3s S Sbaema
Labogom badaMomals Fsdmysmndgdals Logmdggmo, Moasb dmbsbamggdl o6 sggom Ngmads gobzom-
amb LogHom Jmbgdsdo sGbgdmmo (3o 39Mmo bogmgda (Munch Komm/P. Ulmer 719).% 9 osthm3930
Labogom badsmmeol ,numerus Clausas® 3606(303L, MM3gemas 356LsbM3MOZL 39bMbam 53mMBbyMazo
Rodmamgmoe Lobogom mgmadsms 6Mglb, 39Mdm, s@LydmdL ndgbn Lobogmm Mgmgds, Modgba(s
3obmbomoss smosfgdymo. ,35MBbomMms goggob® dgbobgd gb LEsbsmEma bgbo Logsmegdymm
0ym GMo@o30mmo gqgmdsabymo LadsMomom Mgamomgdon bagMomm LszymmMgdobsmgal (Gesamt-
hand). ®m3dsgemn badsGmmol dobgozom, MHmdgma ggMdsboal badmdsemsgm basdstmmob Lbgs bsb-
0mgdob dofMoman Bystms, Bomal 0boogosmymo goms393ab o36dsmgobamgals somadgemo nym
dmbobomgoms dogm g53mba@yemn csbbdmds bgmadgzGmgdsada.

LogyMabagmals Ladmgomadm 3meagdbol 1861-9 3mbemalb dobgwgom, 53656sgmdab 6gdnbdngm
69360 gRmgds o3l bbgs 3mbsbomgms mabbdmdolb aoMgdg, ©sdmyyznmgdmasm gosbbgobmlb sdbsbs-
amdo@sb dobo 3mmgbomn bomo 3g9Lsdg 30MDdy. g.0. s5bndbmmo d39946ol 39bMbIadmmds Lojsto-
39mbogsb aobbbgeggdnm goblbsdmgmagl dmbsbamoal 3mmgbomn Bomal gsbzsmazolb (asbbgobgdals)
MRmgdslb dgbsedg 3oMdy.

nbgmal bodmgomoadm 3mogdbo, sgMgomzg 0mgemabbobgdl sdbsbsgmdol LagGom Jmbgdnwsb
dmbsbomolb 8ng®m dobo 3mmgbomn Bomolb mezobagmon gs639Ma30L dgbademgdemmdsl. mommgemem
dmbobomgl mxmads o43b gobzomamb msbabsznmmgdsda s@mbgdamoa msgobo bomo Ladmgsmsagm
3mqdLob Dmaswo bgbgdol dgbedsdobo. bmgngMmon s3@mEn 50bndbogl, Mm3 s3bsbsgmdals bg-
mdg36mmgdol Imbsbomals mgemgds - bagMom Jmbgdsdn gobzsmamb msgabo Bomn sbsthgb 3mbab-
0mgos 05bbdmdal go6gdy, bomdmsemagbl Mbgomnl bLadmgsmsdm badsGomoal @gdm 3@s@nmem bmgg-
m3b,> 30650036 (36mdamo nym 33 gmadal s3Mdemzgs ©bsMAgE Imbsbamgms mabbdmdal gomgdy.
303, M33gbom BoMds@gdmmos sbgmoa Losbmg? s3bsbsgmdals bgmdgz@mads dogznmgbgds go-
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SUMMARY

This article aims at identifying problematic issues, which the current legislation of Georgia is silent
about. These are the issues that are actively discussed throughout the world and today it represents the sub-
ject of modern legal-bioethical studies.

The goal of this paper is to exactly identify each of these issues so that to continue further research on
the problematic issues raised in the article, and to find the ways of resolving them from the legal standpoint,
which will be reflected in the effective legislation, and break the silence in the legislation and address inten-
tional or unintentional ignorance regarding the significance of these issues.

Main purpose of the law is to protect the rights of a human being, as a supreme good, its life and other
legal rights, and to support realization of these rights. A human being is the main subject of legal relations,
and the law would not exist without it. Legal personality is a foundation that represents the grounds for exis-
tence, protection and/or realization of the rights.

It is impossible to develop a solid doctrinal conception and then to realize it without answering the
guestions that are open in regard to this issue.

This article identifies the issues that are currently of paramount significance not only in Georgia, but
also in the developed world, which necessitate providing valid, reasoned and timely answers to the following
questions:

Who/what is the subject of law, and from which moment (the problem of determining the moment
of birth of a human being)? What is the legal status of an embryo? From when is the fertilized egg consid-
ered to be an embryo? What problems does the absence of Donors Registry create? Is it possible to destroy
the fertilized eggs without the consent of persons donating the egg and the sperm? Is it possible to transfer
the fertilized egg without the consent of the egg and/or sperm donor? What is the legal status of conjoined
twins? What is the legal status of a bigender person? What is gender from the legal standpoint?

This is an incomplete list of those issues, part of which will be identified in this article, hoping that the
scientific, in-depth and comprehensive research of these important issues will start in Georgia too.
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