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INTRODUCTION

The war in Ukraine has revealed some weak-
nesses and even some disorder in the joint Ameri-
can-European reaction. It is above all a question of
the somewhat soft approach of the Franco-Italian
German trio compared to its hard corollary from
the USA, notably under the auspices of the former
Biden administration, the United Kingdom and the
rest of the EU, especialy the eastern bloc of Europe,
such as Poland and the Baltic countries. About this
war, its beginning was marked by condemnation
of the act of aggression coming from Russia and
altering the sovereignty of a UN member country
(UN/GA/12407, 2 March 2022)! And subsequently,
some authors tried to justify the American inter-
ference by looking for some legal arguments in
this sense, such as the reference made to the rules
of jus ad bellum.?

In addition, and still within the framework of
international law, there was also the thesis of
self-defense by Ukraine against Russian military
intervention, advanced in the context of general
interference from the West. However, the problem
that remained here was that supplying arms to
Ukraine would still be inconsistent with the princi-
ple of neutrality of States during an armed conflict,
knowing full well that Ukraine is not part of NATO
and therefore is not protected by this politico-mil-
itary organisation.?

Beyond the American-European reaction and

1 United Nations General Assembly. (2022). UN/GA/12407.
Eleventh Emergency Special Session, General Assembly
Overwhelmingly Adopts Resolution Demanding Rus-
sian Federation Immediately End lllegal Use of Force in
Ukraine, Withdraw All Troops.

2 “...it is important for the United States to follow the rules
of jus ad bellum—defined in Article 51 of the UN Charter as
a State using force against another State with the consent
of the State being invaded—when specifying the amount
of force they will use against Russian opposition”. Qiang,
A. (2022). The Russian Invasion of Ukraine: Examining the
Legality of US Interference. Columbia Undergraduate Law
Review. Available at: <https://www.culawreview.org/jour-
nal/the-russian-invasion-of-ukraine-examining-the-legali-
ty-of-us-interference>.

3 For arguments trying to resolve this inconsistency, see:
Heller, K.J., Trabucco, L. (2022). The Legality of Weap-
ons Transfers to Ukraine Under International Law. Jour-
nal of International Humanitarian Legal Studies, Brill
ed. p. 12. Available at: <https://brill.com/view/jour-
nals/ihls/aop/article-10.1163-18781527-bja10053/arti-
cle-10.1163-18781527 bjal0053.xml>.

that of the members of NATO, it is perhaps better
to return to the meeting of the general assembly
of the UN aforementioned, where a lot of States
abstained from the condemnation explicitly from
Russia. Among these countries, there are global
economic forces like China and India, and oth-
er fluctuating medium-sized regional powers like
Iran and even Algeria in the southwest of the Med-
iterranean. To tell the truth, we are talking about
countries with a non-Western culture. About Alge-
ria, it started to be affected by the war in Ukraine
through the energy crisis. Indeed, the Russian eco-
nomic counterattack, consisting of blocking the
gas lines (Nordstream 1 and 2) supplying the EU
Member States, has pushed them towards other
suppliers such as Algeria. It should be noted that
this country is already linked to the EU and its
Member States by the association agreement, es-
pecially article 61 (energy and mining), putting the
development of gas transit among the objectives
of cooperation in the field of energy and mining.
Thus, the word gas is cited 24 times as a product
benefiting from the preferential rights granted by
the Community to products originating in Algeria.
Following the aggravation of the energy crisis,
the United States of America and through its ex-Sec-
retary of State for Foreign Affairs Antony Blinken who
visited Algeria, asked the authorities of this country
to increase its exports gas to EU Member States.
For its part, Algeria, which is the third supplier of
gas to the EU, has responded by these technological
incapacities to double its production, although this
country has reassured France and before it Italy to
do its best to partially remedy the Russian part in
the market of these two EU member states. Despite
this, soon after Mr. Blinkin's return was accompa-
nied by an official non-executive approach from a
parliamentary minority arguing for the imposition
of some sanctions to the detriment of Algeria, and

4 Council of the European Union. (2002). Council Decision
6786/02 on the signing, on behalf of the European Com-
munity, of the Euro-Mediterranean Agreement establish-
ing an Association between the European Community and
its Member States, of the one part, and the People’s Dem-
ocratic Republic of Algeria, of the other part. Brussels.

5 Apart from the economic nature of Mr. Blinken’s visit, this
did not prevent the American Secretary of State for For-
eign Affairs, who visited Algeria, from trying to convince
the Algerian authorities to reduce their degree of cooper-
ation with Russia and in the meantime to guarantee the
supply of gas to Europeans.

“LAW AND WORLD*



which we will expose the content with more com-
ment (I). Then, we will criticize through legal argu-
ments this same report, tending to intensify the
tensions that risk generalizing potential armed con-
flicts in the southwestern part of the Mediterranean
Sea (II). Finally, we are looking for a few arguments
along the lines of advocating for the protection of
medium-sized countries. We specify that these are
located at the gate of a great power or a military
alliance (I11).

1. ALGERIA SANCTIONS:
MCCLAIN’S BIPARTISAN CALL
AGAINST ALGERIA

As a reminder of the report calling for the im-
position of economic sanctions against Algeria, we
quote that on September 30, 2022, twenty-seven
U.S. lawmakers led by Republican congresswoman
Lisa McClain took this initiative; hence, we won-
der about the legal nature of the said report and
especially about its scope. At first glance, it is an
internal non-binding text that does not reflect the
majority of the votes of the American Congress, but
more or less, it approaches the legal nature of a
recommendation. Recommendations allow an in-
stitution or body to make their views known and to
suggest a line of action without imposing any strict
legal obligation on those to whom the recommen-
dation is addressed, who may be high-ranking
state officials, like the US Secretary of State for
Foreign Affairs in our case, or other institutions or
citizens. We will present this definition following
an analogy made to a few articles of the Treaty on
the Functioning of the European Union (TFEU). It
seems reasonable to us to make this analogy giv-
en that the United States of America is a federal
state and that the EU, which tends more and more
towards integration, is therefore approaching the
model of a federation of states.

As for the content of this appeal, it emphasizes

6 Art. 288 (ex Article 249 TEC): To exercise the Union’s com-
petences, the institutions shall adopt regulations, direc-
tives, decisions, recommendations and opinions. Recom-
mendations and opinions shall have no binding force. See
for more details and explanations on the recommenda-
tions the consolidated version of the TFEU, in particular
Article 288, in Official Journal of the European Union (ex-
EC), C 326/47, 26.10.2012.

the American federal law called Countering Amer-
ica’s Adversaries Through Sanctions Act (CAATSA),
and is intended for countries that are enemies of
America, or even countries cooperating on a mili-
tary level with anti-American countries or organi-
zations. It should be noted that Algeria was not the
first country cited in such a report because Iran,
North Korea, and even states supposedly consid-
ered good allies were the subject of similar calls,
and this is the case with Turkey and Egypt, which
bought S-400 anti-missiles and Sukhoi-35 fighter
planes, respectively, from Russia.

Russia was really the subject of sanctions since
2018, i.e. even before its military intervention in
Ukraine, these sanctions came as a result of Rus-
sian cyber-activities. However, Russian cyber at-
tacks are part of its armed operation in Ukraine
even if they are criticized in terms of their inability
or insufficiency from american and Western point
of view,® and of which we do not always share the
same opinion.

If we insist so far on Russia it is to understand
what link maintains the impact of the operation
carried out by this country in Ukraine with the
elaboration by some members of the US Congress
of the report which calls for sanctioning Algeria in
reference to CAATSA and especially for see further
if this is sufficiently justified legally, knowing well
that we are within the framework of the internal
American legal order and not necessarily with ref-

7 On August 2, 2017, US President Donald Trump signed
into law the “Countering America’s Adversaries Through
Sanctions Act” (Public Law 115-44) (CAATSA), which
among other things, imposes new sanctions on Iran, Rus-
sia, and North Korea. On this law and its application
against Russia, see generally: Galbraith, J. (2018). Execu-
tive Branch Imposes Limited Russia-Related Sanctions Af-
ter Statutory Deadlines. American Journal of International
Law, Vol. 112, Iss. 2, pp. 296 — 303.

8 According to the American view, “Russia does not have a
true cyber command. While the Presidential Administra-
tion and the Security Council coordinate cyber operations
involving various agencies and non-state or quasi-state
actors, they are not a cyber command in the US sense.
There is no clear delineation of operational responsibil-
ity and no uniform system of reporting and accountabil-
ity. Rather, Russia’s cyber-active agencies and actors are
governed through a largely informal system of relation-
ships in which political expediency may trump operation-
al efficiency”. Soldatov, A., Borogan, |. (2022). Russian
Cyberwarfare: Unpacking the Kremlin’s Capabilities. Avail-
able at: <https://cepa.org/comprehensive-reports/rus-
sian-cyberwarfare-unpacking-the-kremlins-capabilities/>.
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erence to and in accordance with international
law.’ It is therefore to CAATSA text that we must
return to seek out and examine the American argu-
ments which revolve around Algeria’s military co-
operation with Russia. This cooperation described
as strategic and materialized by a bilateral inter-
national agreement but it goes back to a period
preceding the Russian war in Ukraine, so it is a real
Algerian-Russian partnership and/or association
which has several facets, that is to say it covers
several military aspect and other fields,® hence
the question on the real causes of the advent or
rather the elaboration of the said report.

We can say that American fears do not nec-
essarily stem from Algerian-Russian military co-
operation alone because Algeria is located in an
area traditionally considered to be dependent on
NATO’s field of maneuver, and Algeria does not
constitute a threat to this politico-military entity
or its member states. On the other hand, the said
report of the American Congress intervened to put
pressure on Algeria and to prevent it from joining
BRICS, in particular because this country has ex-
plicitly embarked on this path. For Algeria, this ini-
tiative is only a means of protecting itself against
the excesses of the Arab spring which has over-
whelmed a lot of countries belonging to the same
region and consequently the Algerian ambitions to
integrate the BRICS have no visible link with the
Ukrainian crisis, nor with the attempt to weaken
the US dollar, nor for that matter contribute to the
new theory of the multipolar world. So to prevent
any degradation in Algeria, such as that experi-
enced in Libya, Syria, or in the rest of the countries,
which have experienced instability due to the ex-
ternal conspiracy of the Arab Spring, Algeria is re-
quired to reflect on enhanced multi-faceted coop-
eration with the BRICS. A balanced association that
departs from the Euro-Mediterranean model and

9 Ventouratou, A. (2022). Litigating Economic Sanctions.
The Law & Practice of International Courts and Tribunals,
Bill Nijhoff ed., p. 593.

10 Algerian Presidential decree N° 06-129 of April 3, 2006 rat-
ifying the agreement between the Government of People’s
Democratic Republic of Algeria and the Government of
Russian Federation on Trade, Economic and Financial and
Debt Processing of the Algerian Republic Democratic and
Popular towards the Russian Federation in respect of the
previously granted, as well as the related protocol, signed
in Algeria on 10 March 2006. Official Journal of the People’s
Democratic Republic of Algeria N° 21, April 5, 2006.

takes into account the Algerian-Russian strategic
partnership, which reflects a confirmed geostrate-
gic agreement model. This, without neglecting, of
course, the history, which preceded this partner-
ship on the legal and political levels.

To clarify this situation, we talk about Algeria
as a third country to BRICS, but also and above all
a medium-sized regional player, which maintains
good historical relations with the member states
of this entity. We aim here first Russia, then China,
South Africa, and India, without neglecting Brazil.
Although we try to take advantage of bilateral Al-
gerian-Russian relations in view of their visibility.
Moreover, it seems reasonable to take the Algeri-
an-Russian cooperation forward as a first step to-
wards the association between Algeria and BRICS,
without harming Western interests. In a legal con-
text, access to a possible association agreement
between Algeria, on the one hand, and BRICS and
its member states, on the other hand, is justified
by the current situation in this North African coun-
try. Indeed, Algeria is linked to the European Union
and its member states by the Euro-Meéditerranéen
Association Agreement. It should be noted that the
outcome of this international convention followed
the weakening of Algeria during the black decade
(from 1992 to 2002). This has weakened the Alge-
rian position in negotiations with their European
counterparts since the start of the Barcelona pro-
cess, known as the 5 + 5 jargon. The result was the
ratification of an agreement that did not serve Al-
gerian interests well, knowing full well that it im-
poses only European values on the Algerian side
and that in a single direction. This embarrassing
international conventional situation which makes
any Algerian attempt to get closer to Brics minimal
is doubled by the degrading security situation in
neighboring Libya, triggered by France, supported
by NATO and aggravated by Turkish interference,
also a member of the NATO. Coming to this serious
stage of the attack on the principle of state sover-
eignty, Algerian security fears from certain coun-
tries have finally become legitimate. In this sense
and to better express this situation, “The realities
of international relations show that this practice
was manifested in the inability of the U.N. Securi-
ty Council to prevent NATO military intervention in
Libya»!" Consequently, a minimum of rapproche-

11 Asadov, B., Gavrilenko, V., Nemchenko, S. (2021). Brics in
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ment of Algeria with BRICS seems essential, in par-
ticular that certain countries of this entity, such as
Russia and China, had a joint reaction on any refus-
al of foreign interference whatsoever in the Alge-
rian neighborhood. On the other hand, we present
this idea of a common policy with the reservation
because even within the member countries of this
organization, the geostrategic external policies do
not always aim at the subject of unanimity.?

For what has been said, can we consider the
report made by a minority of the American par-
liamentarians in the future to have consequences
similar to those of the Russian decrees by which
the Russian Federation considered Donbass as
part of its national territory on the eve of its an-
nexation by military force?

2. LEGAL CRITICISM: NATO
SOUTHWEST MEDITERRANEAN
CONFLICT INCITEMENT

First on board, it is known that the organization
of international society is carried out by supra-na-
tional legal texts, although in reality, there is no
real authority that takes precedence over that of
the States. This means that the international in-
stitutions are found in a juxtaposed and non-hi-
erarchical pattern and that their creation is only
the result of an agreement between States, which
explains the existence of a kind of solidarity be-
tween these international institutions, despite of
their vocation, whether universal or regional® To
tell the truth, the application of an international
text issued by an organization is the consequence
of a state’s consent, which is reflected in the clas-
sic process of the signature, then the ratification of
the same legal text. But what about a national text
or judgement coming from an institution of a pure-
ly national nature and which pleads for the extra-
territorial effect of a domestic law or decision?

This question on which we try to answer, con-
cretizes the practical aspect of our article; in par-

International Legal Space: Humanitarian Imperatives of In-
ternational Security. Brics Law Journal, Vol. VIII, Iss. 1, p. 17.
12 Asadov, B., Gavrilenko, V., Nemchenko, S., op. cit, p. 21.
13 Knudsen, T.B. (2019). Fundamental Institutions and Inter-
national Organizations: Solidarist Architecture. Interna-
tional Organization in the Anarchical Society. The Institu-
tional Structure of World Order, p. 175.

ticular, that the writers of the report, coming from
an American parliamentary minority guided by
Mrs. Lisa McLaine, want to give it an extraterritorial
effect. Specifically, they want to subtract interna-
tional sanctioning authority by viewing it as part
of a rather American national sphere. Before going
any further with this analysis and watching over
its consequences on the international scene, we
prefer to pause before a few antecedents, wheth-
er it be a legislative or judicial act. On the history
of this practice, it is important to examine some
examples like the arrest warrant issued by a Bel-
gian judicial court against a former senior official
of the Democratic Republic of Congo, whose name
is Yerodia The negative point in this case, which
was decided by the International Court of Justice
(1C)), consists in the absence of any detail on the
legality of the universal jurisdiction recognized by
a Belgian national court. The reasoning of the IC)
was content to observe that this question was not
contained in the final submissions of the Parties.

Even if the IC) showed rigor when it attribut-
ed more importance to the primacy of the rules
of international law to the detriment of their cor-
rolaries of domestic law (Belgian legal rules relat-
ing to universal jurisdiction in criminal matters),
some authors were a little skeptical and saw at the
time in the position of the high international court
a kind of hampering the development of interna-
tional criminal law.®

14 The Court found that the issue and international circu-
lation by Belgium of the arrest warrant of 11 April 2000
against Abdulaye Yerodia Ndombasi failed to respect the
immunity from criminal jurisdiction and the inviolability
which the incumbent Minister for Foreign Affairs of the
Congo enjoyed under international law; and that Belgium
must cancel the arrest warrant. We recall that the Interna-
tional Court of Justice (ICJ), principal judicial organ of the
United Nations, delivered its Judgment in the case con-
cerning the arrest warrant of 11 April 2000. ICJ, Demo-
cratic Republic of the Congo v. Belgium, 14 February 2002.
We recall that the DRC’s request before the International
Court essentially maintained that the Belgian mandate
had been issued in flagrant contradiction to a decision of
international law recognizing absolute immunity for the
benefit of a Minister of Foreign Affairs as accepted by the
jurisdiction of the Hague. Zuppi, A.L. (2003). Immunity v.
Universal Jurisdiction: The Yerodia Ndombasi Decision of
the International Court of Justice. in Louisiana Law Re-
view, vol. 63, n° 2, p. 309.

15 Boister, N. (2002). The ICJ in the Belgian Arrest Warrant
Case: Arresting the Development of International Crimi-
nal Law. Journal of Conflict and Security Law, Volume 7,
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On this same idea of universal jurisdiction that
Belgium was criticized for, this country was final-
ly convinced to remove this notion from its na-
tional legislation, and this time after a diplomatic
incident with Israel following a Belgian attempt
to try Ariel Sharon for crimes under international
criminal law in accordance with this universal ju-
risdiction.

If Belgium ended up admitting the primacy of
international law by renouncing the rules of uni-
versal jurisdiction in its national legislation, is this
the case for other countries, especially Russia and
the United States of America?

The answer is of course negative and we argue
our opinion by the elaboration of the report com-
ing from a minority of the members of the Ameri-
can Congress and which is the subject of this study,
knowing well that Algeria counted until a period
recently a trustworthy ally for the United States
in its quest to fight terrorism. Yes, in this sense,
the United States, which once drew up an anti-ter-
rorism law (Patriot Act),® has completely changed
its position towards new adversaries and always
by legal means, which are legislative texts and re-
ports.

In a similar step, the Soviet Union, which de-
fended the principle of the proletariat in Eastern
Europe and Afghanistan, this time preceded its war
in Ukraine by a new legislative legal step consist-
ing of considering the Donbas sheltering a strong
Russian community as a territory divided between
two independent republics of Ukraine. Again, Rus-
sia and by presidential decree, annexed Donbass
and two other regions of southern Ukraine.”

Iss. 2, p. 293.

16 “The Trump Administration also took unprecedented
steps to exclude immigrants based on their (non-Chris-
tian) religious beliefs—whether those beliefs were sin-
cerely held or merely imputed by DHS officials based upon
the immigrants’ race, ethnicity, or country of origin. This
Section will discuss the two principal mechanisms used by
the Trump Administration to bar nonChristians from en-
tering the United States. First, it will address the so-called
“Travel Bans”. Then, it will describe the decimation of
the United States’ longstanding commitments to refugee
resettlement”. Elias, S.B. (2021). Law as a Tool of Terror.
lowa Law Review, Vol. 107, Iss. 1, p. 18.

17 Just after the start of the Russian military operation in
Ukraine, the two professors of international law Oona
Hathaway and Scott Shapiro abusively criticized Russian
military activities in Ukraine, without any reference to the
Minsk agreements, saying: “But while the invasion ordered

In response, the United States, which has been
quick to provide military support to Ukraine, has
spared no legislative effort to put pressure on Al-
geria, Russia’s strategic ally located at the south-
western gate of the Mediterranean.

Have legislative texts become a means of in-
strumentalization and proliferation of wars?

Before answering this question, we will refer to
two internal legal texts, one of which is American,
the other is Russian.

Unfortunately, the condemnation of this prac-
tice, which results in the attack on the sovereign-
ty of a member country of the United Nations by
another more powerful one, and which is carried
out through a presidential decree or by internal
legislation, has not been criticized as strongly as
towards Russia.

To clarify this observation, until now, the inter-
national society, which is very busy with the war in
Ukraine and the gas crisis resulting from Russian
countermeasures towards the EU, has consider-
ably neglected the irresponsible practices of the
Biden administration, which tolerates the steps
aimed at sanctioning some countries. These are, of
course, the countries that have traditionally count-
ed in the pro-Russian camp, and this is the case of
Algeria, which continues to be subjected to pres-
sures of this type and of which the aforementioned
report, directed by the congresswoman Lisa Mac
Laine, is proof.

In this regard, if the tracing of the provisions
and principles of international law has been done
until now to the detriment of the Third World coun-
tries, from now on, the competition between the
West and the new emerging Eurasian component
will take the lead in changing this state of affairs.
All that we have mentioned about the indifference
of the leading states of the international commu-
nity towards the UN Charter and those who prefer
to take refuge in internal legislative or executive
practices is only a maneuver to prolong conflicts

by Russian President Vladamir Putin is in direct violation
of the most fundamental principle of the international le-
gal order—the prohibition on the use of force—it’s too
early to write the obituary of the post-war international
system”. Hathaway, O., Shapiro, S. (2022). On Internation-
al Order. Law Faculty Offer Analysis of Russia’s Invasion of
Ukraine, Yale Law School. Available at: <https://law.yale.
edu/yls-today/news/law-faculty-offer-analysis-russias-in-
vasion-ukraine>.
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in the world. In reality, the law has become a mere
means of doing things for the great powers that
are fighting in a world that is slowly transforming
from monopolistic to multipolar.

Unfortunately, the legal follows the political,
and thus the failure of certain legislative, execu-
tive, or even judicial bodies in a given country to
respect the provisions of international law remains
insufficient to justify the drafting of the report call-
ing for sanctions against Algeria. It is thus a com-
petition between the American theory of the in-
tensification of conflicts traditionally supported by
the old fox Kisenjer and that of a multipolar world
defended by Dugin, who remains faithful to the re-
turn of the polar balance. We note that this theory
has been strongly supported to explain the pro-
liferation of conflicts in the world, but also been
framed by other authors. Among these, we cite Avi
Cober, who has attempted both to assess the crys-
tallization of low-intensity theory and to consider
how to bridge the gap between the importance of
low-intensity conflict and hedging theory, if any.®

The explicit link between the report written on
the initiative of Ms. Lisa McLaine in collaboration
with other members of the American Congress,
on the one hand, and the theory of low-intensity
conflict, on the other, testifies to a practice that
has become common and which is the politiciza-
tion of the law. Unfortunately, the law has become
a means that serves political ends, and we find
this normal as long as the powerful States deviate
more and more from the fundamental principles
of international law, such as are enshrined in the
Charter of the United Nations. As a result, we move
from the internationalization of domestic law to
the nationalization of international law through
sanction by domestic texts, under the influence of
a state policy within a powerful country.

To illustrate this situation which consists in
the nationalization of international law, i.e. settle
transnational, or even international, conflicts or
disagreements between traditional entities of in-
ternational law by the provisions of domestic law
(legislation or parliamentary report as in our case),
we insist on the qualification of the term “military
activity” in some States, whose same operation is

18 Kober, A. (2002). Low-intensity Conflicts: Why the Gap Be-
tween Theory and Practise? Defense & Security Analysis,
Vol. 18, Iss. 1, p. 15.

considered an act of war or even an actual invasion,
violating the sovereignty of the invaded country.
The occupying or invading state most often
pleads for military activity to the detriment of
war,”®, which shocks people’s minds. By way of il-
lustration, the Americans adopted the jargon “mil-
itary activity” in Afghanistan, Iraqg, Syria, and for
any armed operation carried out by this country.
And yet, the legal trace is not completely ruled out.
The conception of military activities stems from
the lack of precision of the international standard.
Therefore, once it fails international compromise,
the obligation of precision unfortunately falls on
states. And it is fulfilled on an intra-state level,
through a national law, for example, the American
law on “Authorization for the Use of Military Force”.
Since 2001, the Americans have considered any Is-
lamist military group located abroad as a threat
that requires American military activity on the ter-
ritory where this militia is located.?’ According to
this purely state authorization, the legal margin is
national through the anticipated control of legal
conformity of the military intervention. Similar-
ly, the Russian Parliament, after recognizing the
self-proclamation of the two republics of Donetsk

19 “Derived from the wording of Article 42 of the 1907 Hague
Regulations, occupation may be defined as the effective
control of a foreign territory by hostile armed forces. It is
not always easy to determine when an invasion has be-
come an occupation. This raises the question whether or
not the law of occupation could already be applied during
the invasion phase. In this regard, two main positions are
usually put forward in legal literature. Generally it is held
that the provisions of occupation law only apply once the
elements underpinning the definition set out in Article 42
of the 1907 Hague Regulations are met. However, the so-
called ‘Pictet theory’, as formulated by Jean S. Pictet in
the ICRC’s Commentary on the Geneva Conventions, pro-
poses that no intermediate phase between invasion and
occupation exists and that certain provisions of occupa-
tion law already apply during an invasion”. Zwanenburg,
M., Bothe, M., Sassoli, M. (2012). Is the law of occupation
applicable to the invasion phase? International Review of
the Red Cross, Vol. 94, Iss. 885, p. 29.

20 “Thus, an “associated force” is not any terrorist group in
the world that merely embraces the al Qaeda ideolo-gy.
More is required before we draw the legal conclusion
that the group fits within the statutory authorization for
the use of military force passed by the Congress in 2001”.
Johnson, J.C. (2012). National Security Law, Lawyers, and
Lawyering in the Obama Administration. Yale Law and
Policy Review, p. 146. Available at: <https://law.yale.
edu/yls-today/news/qa-professor-hathaway-presiden-
tial-war-powers-and-war-terror>.
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and Lugansk by confirming presidential decrees,
decided to intervene on Ukrainian soil. A strug-
gle that aims to isolate the Azov brigades of the
Ukrainian far right, supported by mercenaries and
Western military experts from NATO, according to
the Russian version. However, the interpretation,
or rather the control of this Russian national law,
like its American predecessor, should not be exclu-
sively national. The effects of the said intervention
occur on a supranational level, where the inter-
est of the international community is not neces-
sarily preserved. And therefore, a strict minimum
embodied in international judicial control seems
essential. We are in the presence of the judicial
assessment of the military act by an international
body, such as the International Court of Justice.

Let's go back to Mrs. Mc Lain’s report, it fits into
the context of putting pressure on Algeria, which ad-
opted a vision close to Russia and China and which
implicitly sees in the Russian intervention in Ukraine
a simple military activity, whereas it saw in the Amer-
ican operations carried out in Moslem countries an
invasion violating the territorial integrity of these
countries in reference to the UN Charter.

Beyond law and politics, it may be necessary
to go back to the history of conflicts to understand
the source of each vision. For the American and
Western vision on the Russian military interven-
tion in Ukraine, Mr. Timothy Snyder and although
he recalled the various Russian attempts to annex
Ukraine, strongly denied the saying that history re-
peats itself, because he wanted to give a new es-
sence to human action to change the real datum
of the invasion.?’ However, this does not prevent
us from borrowing the same historical touch from
Mr. Snyder to explain the elaboration of the Amer-
ican report wanting to condemn Algeria and sub-
sequently impose economic sanctions against it,
with reference to CAATSA. Unfortunately, this vision
testifies to the continuity of the difficult and com-
plex relations between the West and Algeria, with a
few rare exceptions during short periods under the

21 “If history literally repeats itself, there would be no human
agency. ... It’s the same as saying ‘Things never change’”.
Gonzalez, S. (2022). War in context: Yale’s Ukraine course
reaches a global audience. Brief analysis of the histori-
cal vision of the balance of power between Ukraine and
Russia as presented by the Yale historian Timothy Snyder.
Available at: <https://news.yale.edu/2022/11/08/war-
context-yales-ukraine-course-reaches-global-audience>.

Kennedy (JFK), Clinton and Trump administrations
and whose American tendency was based on the
pacification of relations by preserving the American
economic interest above all, unlike the Biden ad-
ministration which opts for radical armed solutions.

Similarly, the Russian or even Eurasian vision
sees in the European and Western intervention in
the Arab world, including Algeria and North Africa,
a real invasion destroying the religious values of
these Muslim-leaning countries.

As a result, the US parliamentary report against
Algeria conceals an ideological and historical con-
flict between the West, on the one hand, and Russia
and its allies, on the other, although it intervened
in legal form. Consequently, a possible American
or North Atlantic military action against Algeria
will be treated by the member states of NATO as a
simple special operation for the democratization
of this country. On the other hand, this same act
will surely be qualified as an invasion violating the
sovereignty of this country according to the legal
reasoning of Russia, China, and the other allied
states of these two countries. In short, in all these
hypotheses, Algeria, like Ukraine and formerly Lib-
ya, Syria, Yemen, Afghanistan, Nicaragua, Vietnam,
etc., needs stronger protection under internation-
al law. This need remains urgent, especially since
these countries constitute border areas of conflict
of interest between the East and the West.?

Still in the context of explaining the drafting of
a report, the initiative of which dates back to an
American parliamentary minority led by Ms. Lisa
McLaine, it is important to insist on the fact that the
political and historical visions materialize through
the legal vision which in turn reflects the conflict
between domestic law and international law. This
concretization has been advanced in the context of
post-Soviet countries, including Ukraine, through
the means of conceptualizing troubles or troubled
links to explore the relationship between interna-
tional law and national law.2 On the other hand,

22 Johnson, J.C. (2012). National Security Law, Lawyers, and
Lawyering in the Obama Administration. Available at:
<https://law.yale.edu/yls-today/news/ga-professor-ha-
thaway-presidential-war-powers-and-war-terror>.

23 “We argue that the nexus approach can capture and nav-
igate the complexity that is created by the confluence of
various factors, rather than simplifying reality and ignor-
ing the factors or contexts that may be difficult to address
due to disciplinary rules, boundaries and/or methodolog-
ical shortcomings. We assume that the interplay between
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such an analysis is rare in the case of Arab coun-
tries, which previously suffered the same fate as
Ukraine. We are content to say that the link between
the internal order and the international order must
be interpreted with reference to the principles of in-
ternational law, in particular that of justice, equity,
and good faith, without any historical influence. or
political, but this requires an international compro-
mise between the great powers.

Moreover, it is important to trigger the alert
for the Algerian case even if the latter was not the
first to be the subject of a report of a parliamen-
tary nature referring to the sanctions included in
the CAATSA. On the other hand, if Egypt and Tur-
key, which were subject to similar sanctions, did
not incur enough risk in terms of the use of armed
force against them, Algeria must be worried. In-
deed, this country remains in the eyes of NATO and
the West in general, the geostrategic ally of Russia
in the southwestern region of the Mediterranean.
This reality alone constitutes a possibility of cre-
ating, in the short or medium term, an armed con-
flict controlled by the United States of America, the
aim of which is both to put pressure on Russia and
to extend the sphere of influence of NATO further
south in the Mediterranean, to the detriment of
the new Eurasian alliance. For this, what protection
for Algeria and States in a similar situation from
the point of view of international law and interna-
tional politics?

3. ADVOCATE FOR
SAFEGUARDING MEDIUM
STATES AT GREAT POWER
BORDERS

Will the re-emergence of the bipolar world, the
West and the Eurasian Alliance, push Algeria more
and more towards Russia and its allies to pro-
tect itself from Western pressure which is becom-

international law and domestic norms in each post-Soviet
country is shaped by a unique set of conditions, includ-
ing divergent levels of economic development, varied
political regimes, and different foreign policy trajecto-
ries, among them policies of international law, and read-
iness to socialize into international law norms”. Wittke,
C. (2022). Troubled Nexuses Between International and
Domestic Law in the Post-Soviet Space. Review of Central
and East European Law, N° 47, p. 255.

ing gradually accentuated, as it was the case for
Ukraine, which has found refuge near the United
States and the European Union against Russia? But
first of all, is this comparison or similarity between
Ukraine before the war or on the eve of the Russian
military intervention, on the one hand, and Algeria,
on the other hand, credible? Then, what are the
means offered to Algeria to protect itself against a
possible military intervention, knowing that apart
from the non-binding nature of the report of the
American Congress calling for the application of
sanctions against Algeria, the threat of Western
interference remains real in a tense international
political climate?

The answer to these questions, which will be
analyzed on the two legal and political levels, re-
quires a precision that relates to the definition of
the average or modest State being on the door-
step of a great power, or a military alliance. Thus,
it will be necessary to resort to examples, through
international practice and previous events. To do
this, we wonder about the criteria to be used to
know which countries are concerned by this pos-
sible protection.

The precision of the notion of “third State” is
most often resolved by what is called the negative
delimitation of the said concept. Consequently,
any third State is considered to have this quality
vis-a-vis an international agreement and there-
fore towards an organization created by this same
agreement. In this sense, Article 2 of the Vienna
Convention on the Law of Treaties states in its
point 1-h) that “for the purposes of this Conven-
tion “third State” means a State not a party to the
treaty”.*

More positively now, the concretization of the
aforementioned definition implies that Algeria
is considered as a third State with regard to the
Washington Treaty — or North Atlantic Treaty which
is the base of the North Atlantic Treaty Organiza-
tion (NATO ) because this country is not a signatory
member in the said agreement and even more, we
can put forward two criteria to clarify the concept
of the third State and which are the neighborhood,
but above all the distinct or romantic interest be-

24 For more details on this concept, see. Aust, A. (2007).
Modern Treaty Law and Practice. Cambridge University
Press, Cambridge, pp. 256-261. The author has devoted
Chapter 14 of his book to explaining this notion of a third
State.
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tween these two parties ( Algeria and NATO). It is
this same remark that also applies to Ukraine vis-
a-vis Russia, in particular that the first constitutes
the geostrategic extension for the second as a
powerful country and also for the Shanghai Coop-
eration Organisation (SCO),” especially in its two
military and economic aspects. The purpose of this
organization is to deepen partnerships, taking into
account the strategic interaction between China
and Russia, and to expand cooperation between
this hard core and the countries of Eastern Europe,
including Ukraine, in various fields. We note at this
stage that Ukraine has opted for a rapprochement
with the West to the detriment of its rather Slavic
Eurasian space. The same for Algeria, which has a
tendency towards the East justified by its history,
while it is located at the southwest door of Europe
and NATO.

On the history of these situations, Cuba has
provided a good illustration of a country’s revolt
against an American attempt to impose or contin-
ue to impose liberal Western values in that coun-
try, which led to a political crisis and limited US
military intervention in Cuban territory.?® At that
time, the Soviet Union did not hesitate to give its
politico-military support to Cuba as the United
States is doing today to Ukraine. The reproduction
of this same scenario is not ruled out for good for
Algeria, and to understand it legally, we will use
some articles that appear in the Vienna Conven-
tion on the Law of Treaties. The essence of these
texts is summarized in the reciprocal rights and
obligations between the powerful State and/or the
neighboring Organization to the third State, whose

25 “Regarding the impact of the war in Ukraine, Russia and
China declared their willingness to “share the responsi-
bility and readiness to play a leading role in bringing sta-
bility at the global level” and to “strongly support each
other on issues concerning the key interests of each side”.
However, there were no declarations of increased Chinese
support for the Russian Federation. However, President
Vladimir Putin indicated that he had “given an answer
to the questions and concerns arising from the Chinese
side”. Analysis of the 22" Shanghai Cooperation Organiza-
tion (SCO) Summit held in Samarkand on September 15-
16, 2022, with the participation of leaders of its member
states. Available at: <https://www.osw.waw.pl/en/publik-
acje/analyses/2022-09-20/against-backdrop-war-shang-
hai-cooperation-organisation-summit>.

26 Shalom, S.R. (1979). International Lawyers & Other Apol-
ogists: The Case of the Cuban Missile Crisis. Polity, Vol. 12,
n°1,p. 87.

interest is not common. These are Articles 35 and
36 of the Vienna Convention on the Law of Treaties,
referring respectively to the obligations and rights
of the third State,?, subject of our study. Who says
obligation and right says that the protection of the
third State is not absolute.

The reflection of obligations and rights be-
tween a great power and a neighboring third State
practicing a policy that does not conform to the
expectations of the great power is reflected on
the political level by the interplay of the inten-
sity of low-intensity conflicts and finding refuge
in the country’s adversary or enemy. To tell the
truth, if Ukraine or even before Cuba sought to
find refuge in article 36 of the Vienna Conven-
tion and to take advantage of American-European
aid (for Ukraine) or formerly Soviet support (for
Cuba), these same two countries of modest size
have found refuge with one of the great powers
with which they share the same values (Cuba/So-
viet Union, on the one hand and Ukraine/United
States, EU and other Western-leaning countries).
And yet, this balance between rights and obliga-
tions of the medium-sized State, divided between
legal and political arguments, and which does not
offer sufficient protection to this State against the
danger arising from any possible military penetra-
tion against it, Western threats unveiled against
Algeria, has allowed customary law to intervene to
have its say. It is a question here of Article 37 of
the Vienna Convention, which takes up the sharing
of obligations and rights between a powerful State
and/or a powerful organization, on the one hand,
and a third State, but with reference to custom-

27 Article 35 (Treaties providing for obligations for third
States): “Treaties providing for obligations for third States
An obligation arises for a third State from a provision of a
treaty if the parties to the treaty intend the provision to
be the means of establishing the obligation and the third
State expressly accepts that obligation in writing”. Article
36 (Treaties providing for rights for third States): “1. A
right arises for a third State from a provision of a treaty
if the parties to the treaty intend the provision to accord
that right either to the third State, or to a group of States
to which it belongs, or to all States, and the third State
assents thereto. Its assent shall be presumed so long as
the contrary is not indicated, unless the treaty otherwise
provides. 2. A State exercising a right in accordance with
paragraph 1 shall comply with the conditions for its exer-
cise provided for in the treaty or established in conformity
with the treaty”.
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ary law.”® This article strengthens the protection
of the third State by relying on the principles of
international law, influenced in turn by the polit-
ical context whose basis comes from force, hence
the question of the relationship between law and
power internationally.?

What is disappointing in terms of international
law protection of medium-sized countries against
visible pressure, for example a report calling for
the application of economic sanctions, which grad-
ually turns into military intervention from a large
power or a military alliance, is that the “partial” as-
sistance of international society remains after the
act of aggression, or more or less after the attack
on the sovereignty of the State subject to sanc-
tions and/or ground of the armed operation in a
following stage. This situation is common in inter-
national law, and it is the decision of the Interna-
tional Court of Justice that is authentic, in its judg-
ment known as American military and paramilitary
activities on the territory of Nicaragua and against
it. The first legal obstacle in the face of such ac-
tions arises in terms of the legal qualification of
the operation in question. In other words, are we
in the presence of a simple military activity, alias
special operation, or a real war? The disadvantage
of a firm answer to this question in international
law aggravates the situation within the State sub-
ject to intervention (Cuba, Nicaragua, Iraq, former
Czechoslovakia, Hungary, and finally Ukraine).

Coming back to the Nicaragua case, the IC) did
not express explicit reservations on the use of the
aforementioned term, although the international
high court has repeatedly used synonyms going in
the direction of war. This is the case, for example,
of the use of “force”® against another State, as

28 Article 37 (Revocation or modification of obligations or
rights of third States): 1. When an obligation has arisen for
a third State in conformity with article 35, the obligation
may be revoked or modified only with the consent of the
parties to the treaty and of the third State, unless it is es-
tablished that they had otherwise agreed. 2. When a right
has arisen for a third State in conformity with Article 36,
the right may not be revoked or modified by the parties
if it is established that the right was intended not to be
revocable or subject to modification without the consent
of the third State”.

29 Steinberg, R.H., Zasloff, J.M. (2006). Power and Interna-
tional Law. American Journal of International Law, p. 64.

30 Dans l'arrét du 27 juin 1986 imposant le Nicaragua con-
tre les Etats Unis d’Amérique, la ClJ a évoqué I'utilisation
américaine de la force sur le territoire nicaraguayen com-

well as “attacks™' carried out on foreign territory.
The most important thing in this case is that the
IC) avoided using the word war, which appears only
three times as a reminder in reference to former
armed conflicts, or by limiting itself to revealing
acts contrary to the law of war.

For what has been said, the medium-sized
state is obliged to seek its protection by develop-
ing a policy of self-defense.®? The Turkish experi-
ence demonstrates a hitherto unprecedented suc-
cess of this country, which is on the southwestern
border of both Russia and the Eurasian alliance.
This country, like Algeria, was the subject of a par-
liamentary report calling for sanctions against
it following its attempt to acquire Russian S-400
missiles. These sanctions were subsequently abol-
ished by the Trump Administration. Moreover, this
country has successfully normalized its relations
with its unstable geographical environment.

In short, Algeria is led to guarantee its self-de-
fense by the balance of its external relations, with-
out losing Eurasian support. Borrowing from a com-
mon view in private law, the medium-sized country
that finds itself on the doorstep of a great power
or military alliance has a status similar to the ref-
ugee who has the right to seek refuge in State X,
but at the same time it is incumbent on him to re-
spect the obligation not to harm the public order
of State Y with which he maintains a relationship
of original membership. Is such a comparison log-
ical, and therefore, is it successful? The answer is
not overwhelmingly positive, especially since the
principle of sovereignty is very present in public
international law, compared to that of the condi-
tion of foreigners. On the other hand, this same
comparison can hold insofar as we contribute to it
a functional task which intersects with the attempt
to achieve protection by the State in question.

me élément de violation du droit international coutumi-
er : v. Affaire des activités militaires et paramilitaires au
Nicaragua et contre celui-ci, (Nicaragua contre les Etats
Unis d’Amérique) — in Fond, Résumé des arréts, avis con-
sultatifs et ordonnances de la Cour internationale de
Justice, Arrét du 27 juin 1986, sous paragraphe 4 et 6,
p. 202. Available at: <icj-cij.org/public/files/case-relat-
ed/70/6504.pdf>.

31 Ibid.

32 Green, J.A. (2009). The International Court of Justice and
Self-Defence in International Law, Oxford, Hart, pp. 63-
109.
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CONCLUSION

In a destabilized international climate which is
related to the security crisis in Europe caused by the
Russian military intervention in Ukraine and its im-
pact of economic unrest and disruption of gas ener-
gy supply, a report resulting from the initiative of a
parliamentary minority American has just called for
the application of sanctions against Algeria, in ref-
erence to an American law which goes in this direc-
tion and which is intended basically for countries
that are enemies of the United States of America.

What was a little surprising is the very moment
of the advent of this report, which intersects with
the intensification of the conflict between the West
and the new Eurasian alliance, through a hybrid
war on Ukrainian soil.

Our vision centered on the fact that this re-
port will be able to spread conflicts and reach the
southwestern region of the Mediterranean, an area
that has remained stable until now.

We began this work with a legal analysis of the
said report, which is close in this respect to a rec-
ommendation, given that it is not necessarily man-
datory. At the same time, we have shown that this
report aims to put pressure on Algeria to prevent it
from throwing itself freely into the arms of Russia
and therefore to obstruct it in the face of any at-
tempt to allow it to join the BRICS.

Then, we evaluated and at the same time crit-
icized the content of the report text, in particular
that it is unreasonable to apply sanctions against
a Country with reference only to the provisions
of domestic law. In this sense, several arguments

have been presented to this effect, whether on the
involvement of the IC) when it rejected Belgium'’s
responses based on universal jurisdiction (basi-
cally a judicial competence exercised by a Belgian
national judge) to justify its issuance of an arrest
warrant to the detriment of a senior Congolese of-
ficial, or even when we mentioned the example of
some American and Russian internal legal texts.
Faced with this situation, we have finally plead-
ed for the protection of medium-sized states,
sometimes even modest ones, subjects of pressure
or even economic or military intervention from a
neighboring great power, or a neighboring military
alliance. This protection remains unconvincing on
the legal and political level, which pushes the State
to intervene to practice a method of self-defense.
We have previously stressed that the self-de-
fense referred to here is not necessarily limited to
military reaction,® but it can consist in adherence to
a few international conventions and in the normal-
ization of bilateral or even multilateral relations,
the purpose of which is to maintain a safe balance
for the state subject to pressure or intervention.

33 Article 51 Charter of UN: “Nothing in the present Charter
shall impair the inherent right of individual or collective
self-defence if an armed attack occurs against a Member
of the United Nations, until the Security Council has taken
measures necessary to maintain international peace and
security. Measures taken by Members in the exercise of
this right of self-defence shall be immediately reported to
the Security Council and shall not in any way affect the
authority and responsibility of the Security Council under
the present Charter to take at any time such action as it
deems necessary in order to maintain or restore interna-
tional peace and security”.
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