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Rape survivors are mostly women, and the perpetrators are
mostly men. So, it has a social and cultural dimension. In the arti-
cle, the problems regarding rape law are shown from the angle of
the female rape survivors. The paper discusses how rape is inter-
preted in Georgian criminal law practice and why one paradigm of
rape prevails to this day - a male stranger and a fighting woman
who physically resists the perpetrator. Criminal law sets the stan-
dard of the “ideal victim” for a woman, the “rational” rules of action
during rape; in particular, it determines what the “typical behavior”
is for a woman before, during, and after sexual violence. If the fe-
male rape survivor’s response does not fit into this standard, she
remains outside the legal system; her voice is suppressed and dis-
believed by the justice.

The paper critically examines the Georgian legislative and judi-
cial definition of rape; However, the research is not limited to this;
it also includes an analysis of the approaches and scientific views
of other jurisdictions. The paper supports a liberal understanding
of sexual autonomy and consent. The goal of the paper is to show
the essence of non-consensual sexual violence and its superiority
compared to the old rape law.
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INTRODUCTION

The paper aims to show the incompleteness
of the composition of rape limited to physical
violence that it fails to protect sexual autonomy
adequately. The Georgian rape law, which enu-
merates methods of rape by names such as vio-
lence, threat of violence, and helplessness, their
judicial interpretation is even narrower! Such a
non-comprehensive definition of sexual violence
runs counter to the goals of liberal criminal law.
And the state violates the positive obligation to
protect citizens from violence.? This paper discuss-
es the definitions of rape, both the Georgian rape
law and the definitions of non-consensual sexu-
al violence, by observing different countries and
scholarly approaches. Georgia, as a signatory state
to the Council of Europe Convention on Prevent-
ing and Combating Violence Against Women and
Domestic Violence (the Istanbul Convention), must
modify non-consensual rape.

Today, the main discussion among scholars
in Western society and academia is about how to
formulate the non-consent rape law, in particu-
lar, whether consent as its main element should
be considered “attitudinal” or always in the form
of “communication”. A universal approach to con-
sent has proven to be one of the most difficult is-
sues to tackle, and this has led to many different
views and perspectives surrounding it. In this pa-
per, communication theory is supported. The aim
of the paper is also to outline the negative and
positive aspects of sexual autonomy to draw a
line between the actions that must be punished
to protect the negative right to sexual autonomy
and also to outline the behaviors that should not
be punished to protect the positive right to sexu-
al autonomy. The paper also discusses the mens

1 See Gegelia, T. (2020). Commentary on Article 137 of the
Criminal Code of Georgia in the book: Jishkariani, B. (ed).
Sexual Offenses, World of Lawyers.

2 J. Nedelsky also agrees with this opinion, although she
accuses liberalism of being gender blind when it comes
to violence against children and women. See Nedelsky, J.
(2012). Law’s Relations: A Relational Theory of Self, Auto-
nomy, and Law. Oxford Academic, 200.

3 For an overview of consent models, see Green, S. P.
(2020). Criminalizing Sex: A Unified Liberal Theory. Ox-
ford University Press, 26; Also see Hornle, T. (2024). The
Challenges of Designing Sexual Assault Law. Current Legal
Problems, Vol. XX, 7-9.

rea of rape, analyzing which is the best model for
criminal law purposes, such are the approaches
of England and Wales**which involves evaluating
the perception of consent from the perspective of
a reasonable person, taking into account what ef-
forts were made to ensure the consent of the other
party regarding sex. Thus, under this model, a per-
son will not be punished for a mistake in consent if
the mistake is reasonable, which precludes avoid-
ing liability simply for an ~honest mistake”. This
standard leaves no space for shielding responsi-
bility by referring to the cultural factor. However,
what is considered “reasonable” can be subject to
manipulation. Maximum certainty of law, consis-
tent judicial interpretations, and scholarly inter-
pretations are important to ensure this.®

The goal of the paper is to show the superiori-
ty of consent-based rape law over coerced-based
rape law. In addition, the task of the paper is not to
propose any specific model of consent but rather
to outline the superiority of more general theoreti-
cal foundations and approaches that will strength-
en the position for rape law reform.

As far as | understand the scope of criminal
law with a liberal philosophy, | look at the regula-
tion of sexual violence from the same perspective.
My views are influenced by liberal thinkers such
as J.S. Mill, H. L. A. Hart, J. Feinberg, S. Green and
many other liberals. Regarding the boundaries of
sexual autonomy, consent, and sexual violence,
the influence of liberal feminists and scholars is
also great,” in particular, such as M. Nussbaum, C.
Paglia, K. Harding, V. Despentes, and many others.
Although I did not follow the views of radical fem-
inists in terms of the application of substantive
criminal law, in particular, the extent to which sex-
ual violence should be defined, how to define ex-

4 See Munro, V. (2014). Sexual Autonomy. In Dubber, M. D.
& Hornle, T. (eds). The Oxford Handbook of Criminal Law.
Oxford University Press, 752.

5 For an analysis of the Canadian consent model, see Nedel-
sky, J. (2012). Law’s Relations: A Relational Theory of Self,
Autonomy, and Law. Oxford Academic, 219-221.

6 For a critical analysis, see Lacey, N. (2000). General Prin-
ciples of Criminal Law? A Feminist View. In the book: Bib-
bings, L., & Nicolson, D. Feminist Perspectives on Criminal
Law (eds.) Feminist Perspectives on Criminal Law, Rout-
ledge-Cavendish.

7 See Gegelia, T. (2022). Georgian Regime of Regulation of
Prostitution and its Watchdogs. Journal of Constitutional
Law — Vol. 2, 45-59.
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ploitation, or the voluntariness of sexual consent,
| was greatly influenced by their texts. There are
issues on which feminists, whether radical or liber-
al, agree, and these are the issues of disclosure of
sexual violence and access to justice. | share their
views on the discriminatory impact of gender ste-
reotypes and rape myths on access to justice.

1. THE NEED TO RETHINK
THE DEFINITION OF RAPE
1.1. Undarstanding of Rape Law

There are different views on what should be
considered sexual violence and what should be a
legal interest protected from rape.

One approach is patriarchal-moralistic, which
is reflected with more or less intensity by a large
number of jurisdictions, including liberal criminal
law, especially its judicial interpretations.® In this
approach, the boundaries of sexual violence are
very narrow. Physical violence (with few excep-
tions), as well as the victim’s utmost resistance to
the perpetrator, are the necessary actus reus of
the crime. Even if the law does not explicitly em-
phasize the requirement to resist the aggressor, it
is interpreted as such in practice. It was with the
same approach that the husband was protected
by immunity from raping his wife.® Such a reserva-
tion was never found in the Georgian legislation,
but practically there were no statistics of cases of
marital rape. Those women who could not fit into
the existing social constructs regarding women,
the standard of the “ideal woman” established by
the patriarchy, were also not protected. The legal
good protected by the patriarchal-moralistic ap-
proach is not the sexual autonomy of a person but
some abstract entity — family honor, father’s prop-
erty, and female chastity. This was the legal inter-
est protected by medieval European criminal law."®

8 For criticism of the German model in this sense, see Horn-
le, T. (2024). The Challenges of Designing Sexual Assault
Law. Current Legal Problems, Vol. XX.

9 For historical analysis, see Gavey, N. (2019). JUST SEX? The
Cultural Scaffolding of Rape. Routledge. Also see Temkin,
J. (2002). Rape and the Legal Process. Oxford University
Press.

10 See Temkin, J. (2002). Rape and the Legal Process. Oxford
University Press, 57. Also see Hornle, T. (2022). The New
German Law on Sexual Assault. In Hornle, T. (ed). Sexual
Assault Law Reform in a Comparative Perspective. Oxford

These “interests” have been banished from mod-
ern liberal criminal law. In the patriarchal-moral-
istic approach, many actions that are inherently
sexual and which are done without the will of the
other party, and thus it is sexual violence, are not
prohibited. It should also be noted that the moral-
istic approach justifies the criminalization of some
sexual behaviors that are excluded from the cat-
alog of crimes under liberal criminal law. Such is
prostitution, although it is not punishable by the
article prohibiting rape, but by another norm. The
legal interest protected from prostitution is the in-
stitution of the family and morals. The sex worker
is usually punished for this."

The prohibition of rape defined by the Georgian
criminal law and its court interpretations is pre-
cisely moralistic-patriarchal.? Despite recent legis-
lative changes, it has not fundamentally changed.

Chapter 22 of the Criminal Code of Geor-
gia (hereinafter CCG), which includes five crimes
against sexual freedom and inviolability, was par-
tially reformed under the influence of the Istanbul
Convention. With the amendments of May 2017, the
definition of rape became gender neutral; the leg-
islator removed moralistic terms and differentia-
tion into “traditional” and “non-traditional” forms
of sex. According to the new definition, for a sexual
act to be classified as rape, it must necessarily be
penetrative in another person’s body, and pene-
tration with any part of the body and in any form
will not change the qualification of rape. However,
the definition still reflects both moralism and gen-
der specificity. In particular, as far as the emphasis
in the definition is on penetration into another’s
body, and such a case of rape is ignored, when the
body of the victim is used to penetrate the body
of the perpetrator, practically according to the for-
malistic definition, such cases are not assessed as
rape

University Press. 141.

11 For an overview of prostitution regimes, see Gegelia, T.
(2022). Georgian Regime of Regulation of Prostitution and
its Watchdogs. Journal of Constitutional Law — Vol. 2, 45-
59.

12 For an analysis see Gegelia, T. (2021). The Rape Paradigm:
Violent Stranger VS Warrior Victim. Law and World, Vol. 7
(3), 73-97.

13 For a critical analysis of Georgian judicial practice in this
regard, see (eds) Dekanosidze, T. and Pataraia, B. (2020).
Commentary on Crimes Against Sexual Freedom and In-
violability. Sapari, 74-75. Cf. Jishkariani, B. (2022). Private
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The main problem that the Georgian rape
law has is limiting it to narrow cases of violence,
threats of violence, and helplessness. The need
for the reform to be modified in the absence of
consent to include more actions that encroach on
sexual autonomy has been delayed for many years
for unjustified reasons, even though more and
more books and articles are being written in the
Georgian academic field in support of the changes,
as well as the great efforts of non-governmental
organizations and feminists to make the state re-
form

It is also true that the methods of rape - vi-
olence, threats of violence, and helplessness can
be interpreted more broadly than their current un-
derstanding,” especially since the European Court
of Human Rights (hereinafter Strasbourg Court)
standard exists in this regard,® however, we see
that the Georgian criminal law practice still views
and evaluates sexual violence from a moralistic
and patriarchal perspective, and this is the main
obstacle to progress. The standard for defining vi-
olence as sufficient to suppress a woman'’s will is
very strict, while much less pressure is sufficient to
overcome a woman's resistance. The starting point
of moralistic-patriarchal criminal law is not the
protection of individual sexual autonomy but the
determination of the self-sacrificing struggle of a
woman to protect her “honor”. Female rape sur-
vivors examine with a magnifying glass how they
behaved before, during, and after the rape.” The
ideal rape victim is a dead woman or a woman who
has been mutilated in a fight with the rapist to de-

Part of Criminal Law. Crime Against a Person. World of
Lawyers, 222.

14 For an analysis of other changes in 2017 and beyond, see
Gegelia, T. (2021). The Rape Paradigm: Violent Stranger VS
Warrior Victim. Law and World, Vol. 7 (3), 73-97.

15 The tendency to broadly define the composition of rape
has clearly appeared in modern Georgian legal literature.
See Gegelia, T. (2020). Commentary on Article 137 of the
Criminal Code of Georgia in the book: Jishkariani, B. (ed).
Sexual Offenses. World of Lawyers; Also see (eds) Dekano-
sidze, T. and Pataraia, B. (2020). Commentary on Crimes
Against Sexual Freedom and Inviolability, Sapari.

16 See C.R. v. The United Kingdom (Application No.
48/1994/495/577), ECtHR, Judgment of 27 October, 1995,
para. 34. para 41 and 42. For the case analysis, see Eriks-
son, M. (2010). Defining Rape, Emerging Obligations for
States under International Law? Kallered, 365, 95-98.

17 Gegelia, T. (2024). In forthcoming article: Female Rape
Survivor in the Trial and Epistemic Injustice. Journal of
Constitutional Law, N1.

fend her “honor”. This unfairly strict standard also
applies to child victims, which will be discussed
later with the analysis of a specific case.

The extent to which patriarchal ideology de-
fines the boundaries of sexual violence is interest-
ing for a systematic analysis of the law. In partic-
ular, the definition of Article 143% of the Criminal
Code, the first part of which stipulates three to five
years of imprisonment as a punishment for us-
ing the services of a trafficking victim, is import-
ant for understanding the limits of the legislator’s
understanding of rape. This article includes both
adult and minor victims. The victim of trafficking
has been deprived of free choice, which is why
she is a victim of trafficking. When a person un-
derstands that the other sex participant gives con-
sent to sex due to coercion (i.e. her consent is not
genuine) and despite this, sex is initiated with her,
this is rape® A systematic interpretation of these
and other norms reveals that the legislation sup-
ports the narrow scope of rape. Only rape commit-
ted with physical violence is considered serious
enough to be considered rape, and the punishment
is imprisonment for six to eight years in the case of
an adult, while the same action against a minor is
imprisonment for a term of fifteen to twenty years
or life imprisonment. The practical interpretation
of Article 139 of the Criminal Code also proves this.
Establishing sexual relations with a person without
her consent under the influence of the threat of
disclosure of personal information is punishable
by imprisonment for up to five years. Both the doc-
trinal and the modern Georgian court’s interpre-
tation of this norm is such that the norm includes
not only threats but also the realization of threats,
that is if a frightened victim obeys the threat of the
abuser and has sex with him.®

It is interesting to discuss the case, and how
Georgian criminal law will deal with it. This case
of rape actually happened?® but did not reach the

18 For a similar assessment, see Lernestedt, C. & Kagrell, M.
(2022). The Swedish Move Towards (In)Voluntariness. In
Hornle, T. (ed.). Sexual Assault Law Reform in a Compara-
tive Perspective. Oxford University Press, 180.

19 See Comments on Article 139 in the book: (eds) Dekan-
osidze, T. and Pataraia, B. (2020). Commentary on Crimes
Against Sexual Freedom and Inviolability. Sapari; Cf. Jish-
kariani, B. (2022). Private Part of Criminal Law. Crime
Against a Person. World of Lawyers.

20 This case is cited in this book: Gavey, N. (2019). JUST SEX?
The Cultural Scaffolding of Rape. Routledge, 167.
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justice system due to gender prejudices and rape
myths against the female victim.

Anna was 19 years old when she woke up to
find her roommate, a 30-year-old man, “groping”
her in her bed. She had no past or present roman-
tic relationship with this man. That night, while
Anna was sleeping, the man lay down next to her
and then sexually penetrated Anna’s body without
any communication with her. Anna, talking to the
researcher, when she remembered the case, men-
tioned that after waking up, although everything
happened very quickly, she remembered what
thought came to her mind for a moment when she
found a man lying next to her, it was fear, because
if she tried to escape, he would still catch her and,
worse might happen.

Is it rape? Yes, it is. Sexual penetration of the
woman’s body took place without her consent.
Anna frightened and captivated by the thoughts
that the worst would happen to her, simply “pre-
ferred” immobility. It is unreasonable for a 30-year-
old man to expect that the woman'’s silence meant
that she agreed to his initiative. The woman did
not consent to sex. It would not be a surprise to
the perpetrator that he could frighten the woman
by initiating sexual behaviour on the body while
she was sleeping, especially if they were alone at
home.

According to Georgian criminal law, this case
would not be considered rape. Because the per-
petrator did not use the physical violence estab-
lished by the Georgian standard, he did not make
any threats, nor is it a classic case of helpless-
ness.” If her body had been sexually penetrated
while she was asleep, it would have been rape, but
Anna woke up before the penetration, so accord-
ing to the Georgian criminal code, she had to fight
physically to protect her “honesty”.

Rape defined as non-consensual includes all of
the above, which is fair. Where sexual penetration
of another person’s body takes place without the
other person’s free consent - it is rape, regardless
of the physical marks on the body.

21 For a critical analysis of the narrow interpretation of the
elements of rape See Gegelia, T. (2020). Commentary on
Article 137 of the Criminal Code of Georgia in the book:
Jishkariani, B. (ed). Sexual Offenses. World of Lawyers.

A Feminist Approach

One of the broadest understandings of sexual
violence is the feminist approach. “Broad” refers
to the low threshold for violence to be considered
a crime. Sexual violence is any unwanted sex, sex
that takes place under any form of pressure. These
include prostitution (pressure caused by social in-
equality), sex with the threat of separation (emo-
tional pressure),? in a word, sex that takes place
without the enthusiasm of the other party. A fem-
inist understanding of sexual exploitation takes
into account the general context of gender and so-
cial inequality, statistics on employment and un-
equal pay, as well as social constructs, and more.?
That is why they consider sex work as a form of
exploitation because, according to their assess-
ment, it is “inherent” for prostitution to objectify
a woman and dehumanize her.? According to this
approach, the legal interest protected from sexual
violence is the dignity and equality of women as
a group.”® With the same approach, pornography
should be banned as a tool for the “normalization”
of violence against women, as well as BDSM, which
is a “romanticization” of the patriarchal order.?
However, taking into account the general context

22 Cf. Feinberg, J. (1986). Harm to Self. The Moral Limits
of Criminal Law. Oxford University Press, 209; Also see
Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 31. Hornle, T. (2022). The
New German Law on Sexual Assault. In Hornle, T. (ed.).
Sexual Assault Law Reform in a Comparative Perspective.
Oxford University Press, 157-158.

23 For criticism, see Hornle, T. (2024). The Challenges of De-
signing Sexual Assault Law. Current Legal Problems, Vol.
XX, 22-23.

24 See Mackinnon, C. A. (2019). Butterfly Politics Changing
the World for Women. Harvard University Press. Also see
Herman, J. (2023). Truth and Repair: How Trauma Survivors
Envision Justice. Basic Books; Kelly, L. (1998). Surviving Se-
xual Violence. Polity press; For the opposite opinion, see
Nussbaum, M. (1995). Objectification, Philosophy & Public
Affairs, Vol. 24(4), 249-29; Also see Gegelia, T. (2022). Geor-
gian Regime of Regulation of Prostitution and its Watch-
dogs. Journal of Constitutional Law, Vol. 2, 45-59.

25 See Mackinnon, C. A. (2019). Butterfly Politics Changing
the World for Women. Harvard University Press, 2019.

26 See Bow H. & Herring, J. (2023). ‘Rough Sex’ and the
Criminal Law. Emerland Publishing. For the liberal view,
see Kramer Bussel, R. (2019). Beyond Yes or No: Consent
as Sexual Process. In Friedman, J. & Valenti, J. (eds) Yes
Means Yes, Visions of Female Sexual Power and a World
without Rape. Seal Press, 43-53. In the same book, see
Fowles, S. M. The Fantasy of Acceptable “Non-Consent”:
Why the Female Sexual Submissive Scares Us (and Why
She Shouldn’t), 117-125.
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mentioned above, they do not trust women'’s con-
sent regarding the listed sexuality, they do not
consider women as autonomous decision-makers.
This radical feminism approach is paternalistic,
presenting a woman as childlike who needs spe-
cial protection from the state.” Such paternalism
is unacceptable to the liberal understanding of
personal autonomy | discuss below.

There are two common understandings of au-
tonomy: the liberal understanding of autonomy
- individual autonomy and relational autonomy.
This latter approach is popular in the radical femi-
nist texts mentioned above. Among the supporters
of relational autonomy is the British scholar J. Her-
ring too.?® According to him, the liberal understand-
ing of autonomy does not consider that a person
is a social being and makes decisions under the
influence of society. That is why he suggests that
to understand autonomy, we should pay attention
to the context, both special and general.? Jenifer
Nedelsky is also a supporter of relational auton-
omy.>® According to this approach, a person’s de-
cision should not be judged in isolation from the
demands of society.*' The origin of this type of au-
tonomy is to protect the individual from the harm
of violent relationships.* It should be noted here
that protecting an individual from a violent rela-
tionship not only does not contradict the liberal
approach, but it is a strict follower of this princi-
ple. ). Herring, without naming the liberal authors,
writes that they don’'t seem to take into account
the violent experience that precedes sex, which
affects free will, which | think is an undeserved
criticism of liberal scholars | know.® Liberals have

27 For criticism, see Paglia, C. (2018). Free Women, Free
Men: Sex, Gender, Feminism. Pantheon, 85-91. Jenkins, S.
(2009). Exploitation: The Role of Law in Regulating Pros-
titution. In Sclater, S. D. (ed.), Regulating Autonomy: Sex,
Reproduction and Family. Oxford Legal Studies.

28 See Herring, J. (2009). Relational Autonomy and Rape. In
Sclater, S. D. (ed.), Regulating Autonomy: Sex, Reproduc-
tion and Family. Oxford Legal Studies.

29 Ibid., 53.

30 Nedelsky, J. (2012). Law’s Relations: A Relational Theory
of Self, Autonomy, and Law. Oxford Academic, 19-21.

31 Herring, J. (2009). Relational Autonomy and Rape. In Scla-
ter, S. D. (ed.), Regulating Autonomy: Sex, Reproduction
and Family, Oxford Legal Studies, 54.

32 Ibid., 58.

33 E.g. see Feinberg, J. (1986). Harm to Self. The Moral Lim-
its of Criminal Law. Oxford University Press; It should be
noted that Feinberg’s concept of coercion is also used by

a problem with the very broad definition of a “vi-
olent environment” for criminal law purposes,
while proponents of relational autonomy explain
it by accepting the general unequal social context,
which is sufficient for them to exclude the volun-
tariness of the given consent.® This is not enough
from a liberal point of view, it tries to maintain a
balance based on the goals of criminal law and
also shows caution based on the goals of protect-
ing positive sexual autonomy.® ). Herring, based on
this approach, advocates a “strong” form of con-
sent, which implies freedom from all coercion for
the validity of consent.®® The liberal understand-
ing of consent and sexual autonomy is disliked by
relational autonomy advocates precisely because
it does not define the voluntariness of consent so
strictly.” That's why many cases of what is accept-
able sex for liberals are sexual assaults for rela-
tional autonomy advocates. An example of this is
prostitution.® It's also an unfair accusation against
liberals that they seem to ignore gender stereo-

feminists for a broad definition of forced marriage. See
Anitha, S. & Gill, A. (2009). Coercion, Consent and the
Forced Marriage Debate in the UK. Feminist Legal Studies,
17, 165-184. Also see T. Hornle and S. Green in the book:
Hornle, T. (ed.) Sexual Assault Law Reform in a Compara-
tive Perspective. Oxford University Press; Also see Gege-
lia, T. (2020). Commentary on Article 137 of the Criminal
Code of Georgia in the book: Jishkariani, B. (ed). Sexual
Offenses. World of Lawyers; Also see Commentary on Ar-
ticle 137, Jishkariani, B. (2022). Private Part of Criminal
Law. Crime Against a Person, World of Lawyers.

34 Herring, J. (2009). Relational Autonomy and Rape. In Scla-
ter, S. D. (ed.) Regulating Autonomy: Sex, Reproduction
and Family. Oxford Legal Studies, 62.

35 See Jenkins, S. (2009). Exploitation: The Role of Law in
Regulating Prostitution. In Shelley Day Sclater (ed.), Regu-
lating Autonomy: Sex, Reproduction and Family, 25-27.

36 Herring, J. (2009). Relational Autonomy and Rape. In Scla-
ter, S. D. (ed.), Regulating Autonomy: Sex, Reproduction
and Family. Oxford Legal Studies, 62. For a critique of
neglecting the diversity of the relationship between men
and women and showing it from a narrow perspective,
see Nussbaum, M. (1995). Objectification. Philosophy &
Public Affairs, Vol. 24(4), 278.

37 For a critique of liberalism that it does not take the ge-
neral context into account, see Munro, V. (2014). Sexual
Autonomy. In Dubber, M. D. & Hornle, T. (eds) The Oxford
Handbook of Criminal Law. Oxford University Press.

38 For a liberal perspective, see Jenkins, S. (2009). Exploita-
tion: The Role of Law in Regulating Prostitution. In Sclater
S. D. (ed.) Regulating Autonomy: Sex, Reproduction and
Family, 25. Cf. Mackinnon, C. A. (2019). Butterfly Politics
Changing the World for Women. Harvard University Press.
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types and rape myths.* Cultural factors and social
learning affect a person in general; it is not related
to liberalism.*

A Liberal Approach

As for the liberal understanding of personal au-
tonomy, it views the individual as a rational agent
and entrusts her with the right to dispose of their
own life" S. Green distinguishes normative and
descriptive understanding of autonomy. The first
is related to the right to act according to one’s de-
sire and will.*> The restriction of which is justified
only when its realization poses a threat to another
person’s right.”* Sexual autonomy also means the
right to use your sexuality as a tool for your own
needs.* The descriptive aspect of autonomy is re-
lated to the ability of a person to manage her own
life, which will be dictated by her motives, and not
by exploitation.*

Sexual autonomy has a variety of expressions,
just as there are people and their individual choic-
es and attitudes regarding sexuality. Sexual au-
tonomy includes a person’s right to have sex with
whoever they want and in whatever way they want,
or not to have sex at all. Have sex by yourself, own
and use a sex toy for sexual purposes, use legal
pornographic material, buy or sell sex work, get in-
volved in BDSM, have sex in a group, and more.*
From the liberal point of view, the main thing is
that all these activities take place with the par-

39 Herring, J. (2009). Relational Autonomy and Rape. In Scla-
ter, S. D. (ed.) Regulating Autonomy: Sex, Reproduction
and Family. Oxford Legal Studies, 67.

40 | have discussed the direct negative impact of gender
myths and prejudices on the judicial decision-making pro-
cess in the forthcoming article: Gegelia, T. (2024). In the
forthcoming article: Female Rape Survivor in the Trial and
Epistemic Injustice. Journal of Constitutional Law, N1.

41 See Raz, J. (1988). Autonomy, Toleration, and the Harm
Principle. In Mendus, S. Justifying Toleration: Conceptual
and Historical Perspectives. Cambridge University Press,
156; Dworkin, R. (1997). Taking Rights Seriously. Harvard
University Press, 272-273.

42 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 19.

43 Mill, J. S. (1859). On Liberty. Batoche Books Limited 2001
edition.

44 Jenkins, S. (2009). Exploitation: The Role of Law in Regu-
lating Prostitution. In Sclater, S. D. (ed.) Regulating Auton-
omy: Sex, Reproduction and Family, 32.

45 Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 19.

46 Ibid., 20.

ticipants' consent, and the expressed consent is
informed and free. Liberal criminal law establish-
es paternalistic care only for certain groups who
are incapable of making free decisions, e.g., due to
their age or health condition..

1.2. The Impact of Different
Approaches on the Application of
Criminal Justice

Criminal law is applied to different extents, de-
pending on whether it is understood liberally or
under some other philosophy. Legal scholars list
the types of relationships that are characterized by
subordination and power imbalance. Sexual inter-
course in this type of relationship and context at-
tracts the attention of the law. These types of rela-
tionships include relationships between a prisoner
and prison warden, a prisoner and a police officer,
a student and a lecturer, a priest and a parishioner,
a patient and a doctor, and many others.

In an absolute approach, the sexual proposal
and act of the person in the vertical of power in
this type of relationship is violent and should be
criminalized without any contextual analysis.

The contextual approach favours a differentiat-
ed approach in this relationship (concerning some
parts). Liberal scholar of criminal law, S. Green,
separates the relationship between the arrested
and the policeman, where he allows an absolute
approach. Focusing on the power of the police-
man, his special training, weaponry, and ability to
cause life-threatening harm to the arrested, and
on the other side is the person deprived of his/her
liberty, which is completely defenseless and com-
pletely under the control of the state, such an im-
balance of power is considered enough to prohibit
sex in such a relationship with an absolute ap-
proach. Here, Green believes that even if we imag-
ine consensual sex in this type of relationship, an
absolute ban is acceptable for him, assuming that
the risk of abuse of power is very high. A flexible
law would complicate investigations, increasing
false negatives in the cases of accused police of-

47 For the list, see Green, S. (2022). Presuming Nonconsent
to Sex in Cases of Incapacity and Abuse of Position. In
Hornle, T. (ed). Sexual Assault Law Reform in a Comparati-
ve Perspective. Oxford University Press, 84.
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ficers.*® Thus, the liberal point of view is not unfa-
miliar to absolute approaches, depending on the
context. Green advocates absolute punishment,
among other things, because of the institutional
issue that it is in everyone’s interest for an official
who is a witness, investigator, or prosecutor to be
impartial.*

From the liberal perspective, a contextual ap-
proach is preferred in other types of relationships,
such as a lecturer and an adult student relation-
ship, social hierarchy in the workplace and so forth.

To the extent that radical feminists take into ac-
count the general situation and social constructs,
this is where the linear evaluations of the sexual
relationship of the parties regarding sex in hier-
archical social relations come from. With such an
approach, there is no space left for opinions about
voluntary sex. According to a liberal approach, the
criminalization of sex in a workplace would be jus-
tified in the case of analysis of the specific context
and detection of suppression of the will.

2. SEXUAL AUTONOMY,
CONSENT, VOLUNTARINESS
2.1. Sexual Autonomy

The legal interests protected from sexual vio-
lence are sexual autonomy and inviolability. Also,
the attack on an individual's sexual autonomy is
rightly considered an insult to human dignity.*
Chapter 22 of the Criminal Code, which includes vi-
olent acts of a sexual nature, is entitled to sexual
freedom and inviolability.

Sexual autonomy has two aspects, positive (the
right to have sex according to one’s motives) and
negative (the right not to be subjected to unwant-
ed sexual behavior).? An individual’s positive right
to have sex with whoever they want will always be
outweighed by the other person’s negative right

48 Ibid., 87.

49 Ibid., 88.

50 See Hornle, T. (2024). The Challenges of Designing Sexual
Assault Law. Current Legal Problems, Vol. XX, 4; Green, S.
(2022). Presuming Nonconsent to Sex in Cases of Incapacity
and Abuse of Position. In Hornle, T. (ed). Sexual Assault Law
Reform in a Comparative Perspective. Oxford University
Press, 77; Gardner, J. and Shute, S. (2002). The Wrongness
of Rape. Oxford Essays in Jurisprudence, Oxford, 205.

51 See Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 21.

to be protected from unwanted sexual activity.*”
The goal of criminalizing sexual behavior is to
protect a person’s negative sexual rights, but the
positive rights of the same person should not be
overlooked here. For example, the intersections of
negative and positive aspects of sexual autonomy
are best seen when legislation prohibits sexual
intercourse with an individual with an intellectual
disability.”* Such an absolute approach violates the
human right to have sex.* That is why it is always
important to take into account the degree of dis-
ability, the context, and the nature of the relation-
ship between individuals. Legal scholars, such as
S. Green and T. Hornle, in such a case they, are op-
posed to an absolute ban.>® Because where there
is a person’s consent, the state must respect it and
not interfere in the relationship, because there is
no interest to protect.

2.2. Voluntariness

The liberal understanding bases the assess-
ment of the voluntariness of participation in sexual
relations on objective criteria.®® Voluntary partici-
pation in sex means the free choice and decision
of the participants. A sex-related offer that is not
a freedom-restricting but a freedom-enhancing
coercive offer,”” whether or not the consent given
to sex excludes the voluntariness, is considered
controversial in the philosophy of law®® and the

52 See Ibid., 23; Also see Hornle, T. (2024). The Challenges
of Designing Sexual Assault Law. Current Legal Problems,
Vol. XX.

53 See Hornle, T. (2024). The Challenges of Designing Sexual
Assault Law. Current Legal Problems, Vol. XX, 4.

54 See Green, S. (2022). Presuming Nonconsent to Sex in Ca-
ses of Incapacity and Abuse of Position. In Hornle, T. (ed).
Sexual Assault Law Reform in a Comparative Perspective.
Oxford University Press, 79.

55 See Hornle, T. (2024). The Challenges of Designing Sexual
Assault Law. Current Legal Problems, Vol. XX; Also see
Green, S. (2022). Presuming Nonconsent to Sex in Cases
of Incapacity and Abuse of Position. In Hornle, T. (ed).
Sexual Assault Law Reform in a Comparative Perspective.
Oxford University Press.

56 See Feinberg, J. (1986). Harm to Self. The Moral Limits of
Criminal Law. Oxford University Press, 211-212. Green, S.
P. (2020). Criminalizing Sex: A Unified Liberal Theory. Ox-
ford University Press, 23.

57 Feinberg, J. (1986). Harm to Self. The Moral Limits of Crim-
inal Law. Oxford University Press, 233.

58 See Feinberg, J. (1986). Harm to Self. The Moral Limits of
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doctrine of criminal law.* Feinberg gives an exam-
ple of this from a millionaire’s offer to finance sur-
gery to save her critically ill son if she has sex with
him.%® Due to the situation, Feinberg calls this pro-
posal coercive, because a person is in a hopeless
situation, if she does not agree to the proposal,
her child will die. That is why Feinberg agrees with
the nullification of such a contract, although he
considers such consent regarding sex sufficiently
voluntary for criminal law purposes and, therefore
does not justify its use.® The millionaire has no ob-
ligation to pay her for anything. With this proposal,
the chances of the child increase; if she does not
agree, she will remain in the same situation as be-
fore, for which the millionaire is not responsible.®
Taking advantage of a person’s predicament sit-
uation and offering a sex proposal excludes con-
sent and is therefore considered sexual violence
in the Georgian criminal law doctrine. One ap-
proach takes into account the age of the victim, if
the manipulative proposal is not evaluated as rape
about an adult, the author is in favor of paternal-
istic approach concerning minors.%* This approach
is compatible with the objectives of criminal law.
The second approach focuses on the special inten-
sity of the pressure, regardless of whether the of-
fer is freedom-restricting or freedom-enhancing,®
another view focuses on the victim’s vulnerability
and need for care, and when a person manipulates
this situation to achieve the desired result, even
though he has no duty of care® A freedom enlarg-

Criminal Law. Oxford University Press.

59 See Bakhtadze, U. (2020). In: (eds) Dekanosidze, T. and
Pataraia, B. (2020). Commentary on Crimes Against Sex-
ual Freedom and Inviolability. Sapari, 65; Jishkariani, B.
(2022). Private Part of Criminal Law. Crime Against a Per-
son, World of Lawyers, 214-215.

60 See Feinberg, J. (1986). Harm to Self. The Moral Limits of
Criminal Law. Oxford University Press, 231-233.

61 Ibid., 253.

62 If a person himself creates the conditions of another
person’s helpless condition and then exploits her, Fein-
berg agrees with the use of criminal law. See Feinberg,
J. (1986). Harm to Self. The Moral Limits of Criminal Law.
Oxford University Press, 263.

63 Jishkariani, B. (2020). Commentary on Article 139 in Jish-
kariani, B. (ed.). Sexual Offenses. World of Lawyers, 72.

64 See Bakhtadze, U. (2020). In: (eds) Dekanosidze, T. and Pa-
taraia, B. (2020). Commentary on Crimes Against Sexual
Freedom and Inviolability. Sapari, 67.

65 See Lekveishvili, M., Mamulashvili, G. and Todua, N.
(2019). Private Part of Criminal Law. Book 1. Meridian,
255.

ing offer addressed to a person in need, needs a
more careful approach for criminal law purposes®®
because in such cases attention should be paid to
the positive right of the offeree to sexual autono-
my. As mentioned above, part of sexual autonomy
is using sexuality for a need, not just for pleasure.

Freedom restricting coercion affects the volun-
tariness and, ultimately, the validity of consent.”
Coercion and voluntariness should be assessed
precisely by analyzing the specific context accord-
ing to the degree and intensity of coercion used.®®
Circumstances may exclude the validity of con-
sent; an example of this is the case that will be
discussed below.

Georgian judicial practice is problematic in de-
fining the voluntariness of consent concerning sex.
There are hundreds of judgments confirming this
from both old and modern times.® Clear evidence
of this is one of the last cases from the Georgian
judicial practice, which, along with other similar
cases, drew the attention of the Public Defender of
Georgia.”” The judge does not take into account the
violent climate in which the victim is, they look for
physical injuries and other signs of hand-to-hand
combat with a magnifying glass on the victim’s
body to determine rape, which is an oversimplifi-
cation of the rape narrative. In the case discussed
below, the perpetrator was punished for sexual
intercourse with a minor (the victim was 15 years
old). Although the prosecutor’s office charged him
with rape, the court downgraded the qualification
(voluntary sexual intercourse with a person under
the age of consent (art. 140).”" According to the
court, you cannot be a victim of rape if you do not
have physical marks on your body, in the absence

66 Feinberg, J. (1986). Harm to Self. The Moral Limits of Crim-
inal Law. Oxford University Press, 255.

67 Ibid., 254.

68 Ibid.

69 See Decision of the Supreme Court of Georgia N 2K-207
Ap.-04; Also the judgment of the Sighnaghi District Court,
November 26, 2014, N 1/67-14. See also Public Defen-
der’s Special Report. (2021). Implementation of Justice for
the Crime of Child Sexual Abuse and Sexual Exploitation,
21-23. See also 2022 Report: Harmful Practice of Early/
Childhood Marriage in Georgia — Current Challenges and
Solutions, 32-33.

70 Public Defender’s Special Report. (2022). Harmful Practice
of Early/Childhood Marriage in Georgia — Current Challen-
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of such traces, the justice system tells the victim
that she got what she wanted - “asking for it".”?

According to the mentioned case, a 15-year-
old girl was kidnapped by three adult men, one of
whom wanted to marry her. The court did not ques-
tion the fact of abduction and illegal deprivation of
liberty,. The judge said that it would be difficult for
the child to overcome the resistance of three men,
but the accusation of rape was not convincing. Ac-
cording to the judge, sexual intercourse took place
in private, where only the child and the accused
were in the room; in such a situation, the child was
obliged to resist physically. The judge emphasized
that the child had no physical injuries on her body
and her clothes were not torn.”® The fact that the
child was deprived of liberty, left alone at home,
where there is no chance of help, and the perpetra-
tor is physically stronger than her, was not enough
for the judge to consider sex in such a violent envi-
ronment as rape. Moreover, in such an environment,
the “consent” of a person could not be valid. The
judge narrowed the rape down to the presence of
physical harm and its failure to find it was sufficient
to establish the voluntariness of the sex. This is an
oversimplification of what constitutes sexual vio-
lence and the context in which it occurred, the very
primitive measure used by law enforcement agents
to define abuse. In the same situation, if the victim
were 16, the perpetrator would not be held crim-
inally responsible with such an explanation. The
content of sexual violence, consent, and voluntari-
ness regarind sex are understood from a patriarchal
perspective. Georgian criminal law functions with a
patriarchal logic.

2.3. Consent

The element of consent is not new to Georgian
criminal law. Absence of consent, although not
spelt out in words, is implied in the definition of
rape just as it is considered in other crimes, such
as illegal deprivation of liberty (Art. 143). Consent,
as an objective element of rape, excludes its actus
reus, as well as illegal deprivation of liberty. Con-

72 For an analysis of rape myths, see Harding, K., (2015). As-
king for It. The Alarming Rise of Rape Culture —and What
We Can Do About It, Da Capo Press.

73 Decision of the Bolnisi District Court, Criminal Affairs Pa-
nel, 22 April 2021, N1/322-20. Par. 3.83-3.94.

cerning assault, consent is not the composition of
the act but the matter of wrongfulness. According
to Green's correct remark, such a division is correct
for theoretical and practical reasons.”* Not consid-
ering non-consent as actus reus of rape would lead
to the formal criminalization of any sex,” which is
unimaginable. The principle of “not to harm” jus-
tifies criminal law. Therefore, assault is prohibited
regardless of consent, and given the specific con-
text, it may be justified. These two approaches dif-
ferentiate these crimes in terms of the burden of
proof. In the first case (sexual violence), the pros-
ecutor asserts the absence of consent, and in the
second case (assault), the defendant proves that
the injury occurred with consent.”

According to Article 36 of the Istanbul Conven-
tion, the definition of rape is as follows:

“engaging in non-consensual vaginal, anal or
oral penetration of a sexual nature of the body of
another person with any bodily part or object””

According to this definition, the essential ob-
jective element constituting rape is the sexual
penetration of another person’s body without con-
sent. Physical violence or threats are not a neces-
sary element. Consent is what gives a person the
right to sexually penetrate the body of the consent
giver, and in case of withdrawing the consent, he is
obliged to stop the sexual act. A person’s body is
not accessible to others until they give their con-
sent. In the case of consent, there is no longer any
obligation to refrain from sexually touching the
other person’s body, and the giver of consent will
no longer have a claim unless the sexual impact
on her body continues despite the refusal of per-
mission. Thus, consent must accompany the entire
process, from start to finish, or the action will turn
into violence.

74 See Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 34-35. For differentiating
the effect of the element of consent with respect to dif-
ferent crimes, see also Weigend, T. (2022). Consent and
Sexual Offenses Germany. In Hoven E. & Weigend, T. (eds).
Consent and Sexual Offenses, Comparative Perspectives.
Nomos, 186.

75 See Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 34-35.

76 Ibid., 34.

77 Council of Europe Convention on Preventing and Combat-
ing Violence Against Women and Domestic Violence (CETS
No. 210), Art. 36. Available in the following link <https://
rm.coe.int/168008482e>.
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The rape-by-violence paradigm is very com-
mon in various jurisdictions, and such an under-
standing is still common in countries where the
definition of non-consensual rape was reformed a
long time ago, notably in Germany’® and England/
Wales.”

The deconstruction of this paradigm was initi-
ated by international criminal tribunals in the legal
assessment of sexual violence committed in war
contexts.®? This was later followed by a 2003 case
of the Strasbourg Court,® where the Court criticized
the overly simplistic narrative of rape, which does
not always cover what happened, leaving sexual
autonomy unprotected. The Court found the vio-
lation due to a one-dimensional investigation of
rape, which is narrowed down to the physical marks
on the body and does not take into account the
full picture, where a lot of other evidence can re-
veal what happened. After the mentioned case, the
Strasbourg Court issued dozens of other decisions
against Romania, Moldova, Slovakia, and others and
found violations of fundamental human rights on
the part of the state, with the same arguments.®
The Strasbourg court will also establish a violation
in Georgia if such a lawsuit is filed, because this is
a systemic problem in Georgian criminal justice,
gender prejudices are ingrained in prosecutors and
judges. Among the instruments of international law,
the CEDAW Committee, its 2008 decision Tayag Ver-
tido v. Philippines,® where the committee found a
gender-biased justice system and a primitive rape
paradigm as a violation of human rights.

Thus, it is very clear under international human
rights law that rape is a violation of a fundamental
human right.
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15.03. 2012; Y. v. Slovenia (Application no. 41107/10),
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24.08.2016; C. A. S. and C. S. v. Romania — 26692/05
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Rape in several cases and contexts constitutes
genocide and crimes against humanity. Also, in the
presence of a relevant purpose and motive, it con-
stitutes a composition of torture. This is one of the
reasons why it is considered a Jus Cogens norm.8

Consent Models

Many countries have reformed the rape law, in-
cluding several US states, Great Britain, Germany,
Spain, Sweden, Denmark, Iceland, and others. Many
academic texts have been written, and there are
many ongoing projects in various research centers
to understand the nature of consent regarding sex.

There are already many understandings of con-
sent regarding sexual penetration. Among them,
“attitudinal” and “communication” theories are
the most common. The first focuses on the victim’s
perspective and their rights,®> what matters is what
they wanted, and what the abuser thought is ir-
relevant. And, for the communication theory, it is
important how the abuser understood the consent
of the party.®® The main thing here is that consent
is declared objectively because only after that is
sexual contact allowed. If an aggressor sexually
penetrates a passive person because the aim was
to rape her and post factum, it turns out that the
party wanted to have sex with him, this is not rape
according to the “attitudinal” theory. According to
the theory of communication, it should be punish-
able because consent regarding sex was not de-
clared objectively.”

One of the supporters of the attitudinal theo-
ry is the American legal scholar V. Bergelson, her
main criticism of communication theory is direct-
ed at its comprehensiveness, also criticizes pater-
nalism towards women, that women'’s will to have
sex does not trust the state until they actively and
loudly say about it.2® Criticism is directed at the

84 Eriksson, M. (2010). Defining Rape, Emerging Obligations
for States under International Law? Kallered.
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Theory. Oxford University Press, 26.
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limitation of personal autonomy because passivity
is part of it and must be respected by the state.*

Consent about sex should be the result of com-
munication. This is the correct approach for crim-
inal law purposes, because what a person thinks
cannot be known otherwise.

In general, criticism has been accumulated
regarding the consent model, among which it is
worth noting T. Palmer’s remarks, which defines
sex as a free negotiation between parties, and de-
scribes the essence of sexual violence according-
ly, is correct.”® The author considers the “consent”
model to be the cause of all the practical problems
that accompany the investigation and conviction
of rape, which cannot be shared. The problem is a
sexist culture, and neither the definition she offers
will be a panacea in such a culture. During and si-
multaneously with the introduction of the consent
model, we should not forget that it is necessary to
fight against gender stereotypes and rape myths.

No Means No vs Yes Means Yes

“No” Model

There are two models of formulating consent:
“No means No” and “Yes means Yes”. Both mod-
els have been criticized. The “no” model has been
mainly criticized for its under-inclusiveness.
According to Green, this model looks like an old
rape law because the refusal to have sex - “no” is
interpreted with violence.”? It should also be said
that the “no” model, which demands activity from
the victim, is not only a case of tonic immobili-
ty,” which modern science indicates to show the
non-comprehensive nature of violence-based rape
law,** but also cannot deal with classic cases of
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93 Green agrees with this opinion. See Green, S. P. (2020).
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sity Press, 81.

94 See Moller, A., Sondergaard, H. P. & Helstrém, L. (2017).
Tonic Immobility During Sexual Assault: A Common Reac-
tion Predicting Post-Traumatic Stress Disorder and Severe
Depression. Acta Obstetricia et Gynecologica Scandinavi-

helplessness.”> The “no model has been criticized
for maintaining the old approach, namely placing
the burden of proof on the victim to have refused
sex.”® The criticism is fair because the “no” mod-
el creates fertile ground for perpetuating the old
narrative that silence is consent. The “yes” mod-
el tells the parties that before you initiate sexual
behavior, you must make sure that the participant
also wants it, otherwise, it is violence, and you will
be punished.

“Yes” model

It is considered that the “Yes” model has an ed-
ucational function.”” It is a more understandable
concept for criminal law®® and does not contain a
signal supporting rape, as is the case with the “no”
model.

The “Yes” model has also been criticized on
various counts, including for being over-inclusive
and for rigid guidelines in interpersonal relation-
ships.

It should be noted that the “Yes” model is also
criticized for supporting the rape myth. In particu-
lar, it strengthens the myth that rape occurs due to
improper communication between the parties, for
which the woman is responsible.”” The criticism is
not fair. By changing the coerced-based rape law
to non-consensual, the message is not that before
the law was vague and people did not understand

ca; de Heer, B. A. & Jones, L. C. (2023). ‘Tonic Immobility
as a Defensive Trauma Response to Rape: Bridging Public
Health and Law’. Violence Against Women.

95 Cf. Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 81.

96 Torenz, R. (2021). The Politics of Affirmative Consent:
Considerations from a Gender and Sexuality Studies Per-
spective. German Law Journal, 2(5), 724.

97 Criticism of the “yes” model was also expressed from the
point of view that it does not actually change the culture
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each other’s communication, but like the purpose
of all new norms, the purpose of this change is to
say more loudly what was previously silenced in
society and became a social norm, that today is
not tolerated. And it does this with a new formula-
tion of the norm.

The “yes” model is criticized in terms of estab-
lishing one standard of communication when peo-
ple’s abilities are different,® as well as the abso-
lute obligation of the parties to actively express
their consent to sex when the participant may
want to be passive!® In response to the criticism,
it should be said that the context matters, if peo-
ple tell each other what they want with signs that
others may not understand, this is not a violation
of the prohibition of rape understood by the “yes”
model/? The purpose of the law is not to allow
sexual exploitation, where the latter did not take
place, the act will not be assessed as rape. Mens
rea is also a protective mechanism against exces-
sive criminalization.

It is Green’s opinion that the “Yes” model over-
comes gender stereotypes; the established idea
that a woman is passive and the initiator of sex
is always a man is opposed to it. This model tells
sex participants if they want sex, then they should
say about it!® Green considers the way to avoid
over-inclusivity of rape law, on the one hand, to
formulate actus reus with many situations' and
to define mens rea by the standard of reason-
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able person.® When a person reasonably believes
in consent, this should exclude criminal liability.
It should also be said that there are a thousand
forms and signs of consent regarding sex in a very
close and interpersonal relationship. Therefore,
in such a relationship, if the consent is disputed,
mens rea will be the shield, and the person who
made a mistake in understanding the consent will
not be punished.

Schulhofer™® is a supporter of the communi-
cation theory and the “Yes” model, who, to over-
come the criticism mentioned above that the “Yes”
model leads to excessive criminalization of sex,
supports the contextual model of the “Yes” model,
which, taking into account the context, in particu-
lar cases excludes liability for sexual intercourse
with a passive partner!®” Unlike the “no” model,
this will apply to narrower cases and the law will
be based on a positive wording of consent!®® It
should be noted that the contextual understand-
ing of consent is also supported by the Istanbul
Convention. From this point of view, the Swedish
model is interesting, explaining consent by com-
munication - by word or action and in any other
form. In the definition of rape, the word “consent”
is not mentioned at all, and the emphasis is on
the voluntariness of participation in the sexual act,
which is the actus reus of rape. Consent may be ex-
pressed verbally or non-verbally and in any form.
Based on the explanatory note of the law, the re-
searchers emphasize that the Swedish model is a
hybrid.® It is a synthesis of communication and
implied consent."® In certain contexts, female pas-
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Ibid., 98.

Schulhofer, S. J. (2022). What Does ‘Consent’ Mean? In
Hornle, T. (ed). Sexual Assault Law Reform in a Comparati-
ve Perspective. Oxford University Press, 63.

Ibid.

The Canadian model is also based on the theory of com-
munication. For analysis, see Thorburn, M. (2022). Sexual
Assault Law in Canada In Hornle, T. (ed). Sexual Assault
Law Reform in a Comparative Perspective. Oxford Univer-
sity Press, 100.

See Bladini, Moa & Andersson, W. S. (2020). Swedish Rape
Legislation from use of Force to Voluntariness — Critical
Reflections from an Everyday Life Perspective. Bergen
Journal of Criminal Law and Criminal Justice, vol. 8(2).
For an analysis of the Swedish model, see Lernestedt, C. &
Kagrell, M. (2022). The Swedish Move Towards (In)Volun-
tariness. In Hornle, T. (ed.). Sexual Assault Law Reform in
a Comparative Perspective. Oxford University Press, 174-
175. Cf. Hornle, T. (2024). The Challenges of Designing
Sexual Assault Law. Current Legal Problems, Vol. XX, 9. T.
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sivity is considered sexual autonomy. For example,
according to the explanatory notes of Swedish law,
sexual penetration with a sleeping partner is not
rapem

Another supporter of the theory of communi-
cation is T. Hornle, however, taking into account
the ultima ratio principle of criminal law, she sup-
ports the German “no” model."?> The difference is
that according to the “yes” model, you need active
consent from the other person before starting sex,
for the “no” model passivity is a sign of consent in
a situation that does not suppress the will. If the
person does not refuse despite the opportunity,
sexual penetration will not be considered rape.®
This model is recognized by the criminal law of
Germany,™ (as well as Switzerland™s) where the
definition of rape is formulated as initiating sex
with a person despite hir clear refusal."® Thus, with
this model, the burden of denial is shifted to the
victim. T. Hornle, in a situation that is not oppres-
sive, sees no problem in shifting the burden of re-
fusal onto the victim in comparison to how much
punishment the other party may face!” | cannot
say that this model is non-comprehensive and
therefore bad, especially since the German penal

Hornle does not consider the Swedish approach as a “yes”
model. She calls it the Circumstances model.

For criticism, see Bladini, Moa & Andersson, W. S. (2020).
Swedish Rape Legislation from use of Force to Voluntari-
ness — Critical Reflections from an Everyday Life Perspec-
tive. Bergen Journal of Criminal Law and Criminal Justice,
vol. 8(2).

See Hornle, T. (2022). The New German Law on Sexual
Assault in Hornle, T. (ed). Sexual Assault Law Reform in a
Comparative Perspective. Oxford University Press, 146.
Weigend, T. (2022). Consent and Sexual Offenses Germa-
ny. In Hoven E. & Weigend, T. (eds). Consent and Sexual
Offenses, Comparative Perspectives. Nomos, 189-90.

The extent to which the refusal was obvious is tested from
the perspective of an objective observer familiar with the
relevant facts. Weigend, T. (2022). Consent and Sexual Of-
fenses Germany. In Hoven E. & Weigend, T. (eds). Consent
and Sexual Offenses, Comparative Perspectives. Nomos,
190.

For an analysis of the Swiss “no” model, see Scheidegger,
N. (2022). Switzerland. In Hoven E. & Weigend, T. (eds).
Consent and Sexual Offenses, Comparative Perspectives.
Nomos, 271.

For an explanation of paragraph 177 of the German Crimi-
nal Code, see Weigend, T. (2022). Consent and Sexual Of-
fenses Germany. In Hoven E. & Weigend, T. (eds). Consent
and Sexual Offenses, Comparative Perspectives,.Nomos.
Hornle, T. (2024). The Challenges of Designing Sexual As-
sault Law. Current Legal Problems, Vol. XX.
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Code defines many situations where the victim is
not obliged to refuse, including cases of helpless-
ness and intimidating circumstances."® Although,
on a symbolic level, it evokes those old, gender
stereotypes that refusal is a sign of consent, it can
also blur the line between sex and rape in many
situations, invoking the cultural factor!™ Especially
if the mens rea standard is as weak as in the Ger-
man rape law. Therefore, the legislation formulat-
ed with the “yes” model is more acceptable.

It should be noted here that the practical defi-
nition of gender crimes showed the tendencies of
dishonest use of criminal law. For example, qualify-
ing the act as provoked murder instead of evaluat-
ing it under a strict article of femicide;* Non-fatal
strangulation of a female partner is considered as-
sault;” Lightly punishing forced marriage and rape
in the name of “creating a family”, etc.?? Therefore,
to completely prevent such interpretations, a strict
approach to the law is desirable, if you want sex,
say about it. And informing the party in advance
that a woman’s body is inviolable until she gives
her consent is fair. A Canadian scholar agrees to
allow implied consent only in very intimate rela-
tionships and non-penetrative sexual behaviors?
Also, when we talk about the permission given for
sex, we don’t mean only a verbalized “yes”. “Yes”
can be expressed by different signs, when these

118 See Weigend, T. (2022). Consent and Sexual Offenses Ger-
many. In Hoven E. & Weigend, T. (eds). Consent and Sexu-
al Offenses, Comparative Perspectives. Nomos, 185-186.
For a similar idea, see Schulhofer, S. J. (2022). What Does
‘Consent’ Mean? In Hornle, T. (ed). Sexual Assault Law
Reform in a Comparative Perspective. Oxford Universi-
ty Press, 65-66. Also see Bladini, Moa & Andersson, W.
S. (2020). Swedish Rape Legislation from use of Force to
Voluntariness — Critical Reflections from an Everyday Life
Perspective. Bergen Journal of Criminal Law and Criminal
Justice, vol. 8(2), 122.

For a critical analysis of Georgian judicial practice, see Ge-
gelia, T. (2021). Murder Provoked by Adultery. Caucasus
University Periodical Edition, Collection of Articles, vol. 1.
For a critical analysis of judicial practice on the example
of Georgian and other jurisdictions, see Gegelia, T. (2022).
Non-Fatal Strangulation in the Context of Family Violence.
Caucasus University Periodical Edition, Collection of Artic-
les, vol. 2.

Also see Gegelia, T. (2022). Criminalization of Defensive
Violence in Response to Intimate Partner’s Aggression.
Bad Law or Vicious Criminal Practice? Journal Law and
World, N24, Issue 8.

Thorburn, M. (2022). Sexual Assault Law in Canada In
Hornle, T. (ed). Sexual Assault Law Reform in a Comparati-
ve Perspective. Oxford University Press, 100-101.
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signs are familiar to the partners, no problem aris-
es. When people are strangers to each other, more
effort is needed to ensure agreement.

3. IN SEARCH OF A BETTER
MODEL OF MENS REA

Under the reformed rape laws, two main ap-
proaches to mens rea have been established. Both
models are essentially the same,* because com-
munication regarding sex and perception of cir-
cumstances are evaluated from the perspective of
a reasonable person. Canada, some jurisdictions
of the US, and England/Wales may belong to the
first group, and Sweden to the second group.” In
assessing the efforts made by the accused to en-
sure the risk, whether the partner consented to
the sexual intercourse with him or not is tested,
and how reasonable the mistake was, taking into
account the circumstances in which it occurred. In
the first approach, there is only one rape law and
a mistake made concerning consent is evaluated
under one offense. And in the case of the second
approach, rape committed with intent is punished
by a separate article, and its commission by neg-
ligence is a separate article. In the latter case, the
punishment is light."*

The approach implies that a person can initi-
ate sexual activity only if he is sure of the consent
of the other party. The judge/jury will look at what
the defendant did to make sure the sex partner
permitted him to have sex. It is not enough for
the defendant to claim that he made an “honest
mistake” or “thought that she agreed”, nor will his
interpretations of the events become a sufficient
basis for excluding responsibility.¥ Mistakes and

124  See Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory. Oxford University Press, 97; Also see Herring, J.
(2020). Criminal Law: Text, Cases, and Materials, Oxford
University Press, 505-509.

For an analysis of the Swedish model, see Lernestedt, C. &
Kagrell, M. (2022). The Swedish Move Towards (In)Volun-
tariness in Hornle, T. (ed). Sexual Assault Law Reform in a
Comparative Perspective. Oxford University Press.

E.g. see Wegerstad, L. (2022) Negligent Rape Law. In Ho-
ven E. & Weigend, T. (eds). Consent and Sexual Offenses,
Comparative Perspectives, Nomos, 125-126.

For an analysis of the Canadian model, see Thorburn, M.
(2022). Sexual Assault Law in Canada In Hoérnle, T. (ed).
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reasonable efforts made to ensure the consent of
the party are evaluated by what steps the accused
took for this, and what kind of communication he
had with the victim. According to Canadian rape
law, as indicated by the scholars, it is not enough
to prove that “honest mistake” or “I thought that
her “no” actually meant “yes” and other similar
voluntary manifestation of blindness, the pur-
pose of which is to avoid responsibility.® As V.
Munro rightly notes, the high degree of mens rea
of rape creates an opportunity to use the patriar-
chal cultural factor That is why the law should
not allow a person to justify himself with sim-
ple words because of the mistake he made™® A
person will be punished if there is no evidence
in the case that the party actively and voluntari-
ly participated in sex.® It should be noted that
the German model sets the minimum threshold
of mens rea about consent to indirect intention,
whose volitional element differs from the An-
glo-American recklessness.® The German court’s
definition of indirect intention is very similar to
the approach of England and Wales before 2003
when even a silly, unbelievable but “honest mis-
take” was enough to exclude mens rea concerning
consent. It should be noted that the reform did
not touch the subjective element of sexual vio-
lence in Germany. German scholar T. Hornle is in
favor of mens rea reform with sexual violence ac-
cording to the Swedish model.** Hornle explained
this by saying that the test of evaluating factual
mistakes and recklessness from the perspective
of a reasonable person is generally not an estab-
lished institution in German criminal law.”*

Sexual Assault Law Reform in a Comparative Perspective.
Oxford University Press, 103-105; Also see Nedelsky, J.
(2012). Law's Relations: A Relational Theory of Self, Auto-
nomy, and Law, Oxford Academic, 219-221.

128  Ibid. 103.

129  Munro, V. (2014). Sexual Autonomy. In Dubber, M. D. &
Hornle, T. (eds). The Oxford Handbook of Criminal Law.
Oxford University Press, 752.

130  /bid., 752.

131  /Ibid., 752. Also see Thorburn, M. (2022). Sexual Assault
Law in Canada In Hornle, T. (ed). Sexual Assault Law Re-
form in a Comparative Perspective. Oxford University
Press, 103.

132  See Hornle, T. (2022). The New German Law on Sexual
Assault in Hornle, T. (ed). Sexual Assault Law Reform in a
Comparative Perspective. Oxford University Press, 149.

133 Ibid.

134  Ibid.
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Several researchers pointed out the practical
problems of the second approach. Most of the cas-
es are classified as negligent rape, and the perpe-
trators are given light sentences.™ It has become
even more manipulative to distinguish between
cases of intent and negligence® That is why the
first model deserves support. The difficulty of com-
municating about sex is surmountable. If you are
not sure about the consent of the other party, you
should not initiate sex. If a person takes a risk,
then responsibility is also fair.

The case of R v Ewanchuk™ is interesting which
the Supreme Court of Canada decided in 1999 and
found the accused guilty. With this decision, the
court followed the theory of communication of
consent and took into account the test of “rea-
sonable steps” to evaluate mens rea of sexual vi-
olence™®

The victim, 17 years old, went to the accused
for an interview. The accused offered to enter the
trailer to show the woodworks (he related himself
as a businessman in wood-working business). The
victim left the door open, but the accused closed
it, making the girl think he blocked the exit. The
victim was terrified. The man started touching her,
each subsequent touch was more intimate and
with more intensity. The victim told him to stop
several times. Then the man would stop, the girl
wouldn’'t make a sound at that time, and the man
would continue the sexual touch.

The court did not interpret the girl's shorts
and passivity in moments as her consent to sexual
touch (The defense strategy is to use the rape myth
to defend the accused, that the woman dressed
provocatively and she invited rape - asking for it) .
It is beyond all reasonableness for the accused to
expect that the girl liked and wanted his touch. The
Supreme Court has criticized the definition of con-
sent with similar gender prejudices. In the given
situation, the girl refused to be touched several
times, and she was scared and had no control over

135  Wegerstad, L. (2022). Negligent Rape Law. In Hoven E. &
Weigend, T. (eds). Consent and Sexual Offenses, Compara-
tive Perspectives. Nomos, 125-126.

136  Ibid.

137  R. v. Ewanchuk (1999) 1 SCR 330 The case is cited and
analyzed in the article: Thorburn, M. (2022). Sexual As-
sault Law in Canada In Hornle, T. (ed). Sexual Assault Law
Reform in a Comparative Perspective. Oxford University
Press.

138  Ibid., 104.

the situation. The abuser should not initiate sexu-
al contact without consent. A woman’s “no” means
“no”, translating it into consent is the stubborn-
ness of the abuser and nothing else.

CONCLUDING REMARKS

The article has shown that the composition of
rape provided by Georgian criminal law is based
on patriarchal-moralistic ideology, this is espe-
cially well seen during judicial interpretations of
the norm, how voluntary participation in sex is
defined. It is also clear that the legal design to
protect an individual's sexual autonomy is practi-
cally still evaluated through the lens of morality.
Women subjected to violence are looked at by the
agents of justice with a magnifying glass, they are
required to remain in the construction of the “ideal
victim”, otherwise the system leaves them behind.

The paper supports the liberal understanding
of sexual autonomy and related concepts, which,
on the one hand, requires a strict approach to
punish all those actions that are performed in dis-
regard of the true will of another person and, on
the other hand, to limit punishment where there
is free consent to sex, to protect the individual's
positive right to sexual autonomy.

In the paper, based on my observation and
also on many other Georgian and foreign studies,
it is clear that there is a need to change the co-
erced-based rape law to non-consent rape law.

Among the consent models, the paper has
shared consent understood through communica-
tion as the “yes means yes” model. This model will
most likely create a basis for cultural myths not to
be used as a shield to protect the perpetrators. The
same argument supports the mens rea standard of
rape, which considers only a reasonable mistake
of fact to exclude liability, which is determined by
observing what reasonable steps the accused took
to convince the other person’s consent.
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Mo H0gbdn: Myc. d. x0d35M0s60, LadbysmnMo EsbSTs-
700, 09MobEgonl bLodysmm.

2 59 SBML 90sbbAg0s X. bgegmliznE, 0MdEs 0b emgdsMo-
BAL ggbogmym LNdMBs3980 Lgdl dMsUL, MmegLss
Logddg 9ggbgds 053830L s Joemal 8ndsMmon dogoEMOLL.
ob. Nedelsky, J. (2012). Law's Relations: A Relational Theory
of Self, Autonomy, and Law, Oxford Academic, 200.

3 ob. 0obbdmonl dmegmydol dndmbom3znbomszol ob.
Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory, Oxford University Press. 26; sbg3g ob. Hornle, T.

300L mgmMmoss dbsMaggmomo.

6odmmadnb d0Bsb0o, obY39, godmzzgmmb
LgqdLYsYM0 33¢HMbMTnnL BggodnyMo o 3m-
dohogmo sL3gdMHadn, Mems dBM3aMn on3mML
940909090L dmMmabL, MMIMYdNE 9YENWIOME
3600 0bLE30MEaL, Moy LYJLYOMYM d3hHMbm-
000%9 6939h0yM0 YJBWYOs 0d6gL YW ©s,
003939, 399m033900Mmb 3939060, MMAMd0E oM
3600 0b30MEAL LobbEob bodomammab Baboo),
MomMd EEIM0 0ymb bygbysmyma s3hHmbmMaAnab
3mdahoymo Jxumyd..

60dMmM3d0 oanmo gmdmody, 8139, doy3o¢0-
3M900bL mens rea boyzgmabm dmyab dogdsbL,
obgmno dogamomo 0bgmabobs o Pgmbob
dogmady,* Mo gImobbamMoOL 0eb6bAMOSLMSO
o30300M90000 3M©bNL 3gmomambogMmn s@o-
90060L 39ML3gddHn30m obLFSL, 0d0b dbg39-
omoOsdn 30mgodsb, My My dogmnbbdggzs gobbno
LY009dHTo MMy EMBAYDbgOYMN ymangnoym
dgmmg dbomob bg0sMm3sdn LYJLOWD ©V303-
doMmy000). v3©9bs, 98 IMmEymab dobyo3znm,
0330060 oM onbzngds LYJLAN dmMbBsBoNbL
036b3MO0L 39x350L900LLL EI3909M0 TgEEM-
dobm3znb, my dgeEmMads gmbogzmymny, MoE do-
dmMmogbogb 35bybobAgndMdaLM30L  ™Mo30L
0M0gosL YoMmomme ,3a3ymbmagmn dgEom-
d0bmznb gb boboom@mn bogzmMEgb of HM390L
30LyboLAgxdMMONLEEb ™mo30L obodzmybo
33mMbymob oghmmdg dnmnmgdom, MmMA Jommab
79600 0006bAMOS® FooMaMaabmb dmdognoyd.
mydge ob, oy My Asnmzmgds ,3mbogzmMyma”
dgbodanms gobgb dob03xmo3ngdalb bogebo,
000bm30L 30 gboswo 306mMb0, Me630dY3MMN
Lodmbodommenm gobdoMmbgdgdn o 393609MY-
0 3gobdoMm@gdgdns 3603369mm3060.°

BodMmmanb odMEobs goydohnyMmgdob 0d9do-
©396mmd0L ,,m36bdMONL sM3MbyOMONM“ gobbo-
DO3mab 330Mahgbmonb Az969080 d39m sMmdogm
0mEamM0sb d900Myd00). d30LMsb, 63dMMTNL
0dM33bs 3Moy ,m3bbamMd0L” MMAgmndg 3mb3Mmyg-
o dmEgmob dgommoz0090s, 3M3dg JBRMM

(2024). The Challenges of Designing Sexual Assault Law,
Current Legal Problems, Vol. XX, 7-9.

4 ob. Munro, V. (2014). Sexual Autonomy. In Dubber, M. D.
& Hornle, T. (eds). The Oxford Handbook of Criminal Law,
Oxford University Press, 752.

5 3M0B039mo sbagnbBobmsznl nb. Lacey, N. (2000). Gen-
eral Principles of Criminal Law? A Feminist View. §0gbdo:
Bibbings, L., & Nicolson, D. Feminist Perspectives on Crim-
inal Law (eds.) Feminist Perspectives on Criminal Law,
Routledge-Cavendish.
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BdMgon mgmmoyo boxkyxdzmgonby s JnEamM-
39000 330Mahabmo0b godmzzgmvs, My3 gosdmo-
9690L 3MB0ENSL domomdnom gobbadmzmymon
393930(h07Mg00Lb  89803906MMdalb  Mabbdmdab
0MMLYOdMON0 HMIBLBMMIsEn0bMZ0D.
Mo0gbsai3 Lobbeab Lodommmob RoM3-
mgon @moodgmomymo gommbmanom dgbadob,
03039 39Mb3gJH0300s6 39YMY0 LYJLYsYMmO
domomonb Mggnmnmydoboiy. Agdo dgbgoy-
90900 3.b. doab, 3.on. o. 3oMBHOL, 3. BonbOY-
Manb, L. 3gMoboby o dMazamo bbgs MndgMo-
0o dmodMmzbab 8603d369mM306 Bgg303maboL
39603000, 90506, PIgomme bJgbmdMmogzo
03MHmMbmMaAnab, Msb6bdmonbY s bydbyomyMma do-
@aEMOnb LIDMZMIOMOD EV3e3dnMgdnm mo-
09Mmomo 398060bHg00LY o d73609MYd0L Bo-
3m9bo3 NN’ 390MdmE, a3obobgmydn d.
BoLOoyaL, 3. 3ogmaob, 3. 30MENbL, 3. EH336@HL
o 093M Lb3zobo3. dnybywagza® ndaby, MM Mo-
0330 8930b60LHO0L dgbgymMad90L 3M 30-
B0omgd dodhgmosemymo Lobbob LodoMmomob
390myqgb900L 3ymboo, 3gMmdme, Oy Mo IMEY-
™Mmo00 P6o gobnbodmzmmb bygbysmyMma do-
@aMOy, MmMamm nbms gobndom@pmbL g4b3mys-
H9300 M7 bggLMBL Po3o3d0M7dYMN M3BbIMONL
B6900ymaammonmmods, domo Hgjbhgdob oo
393m9boLo3 gobznEwn. oMLYOMOL Loznmbgdo,
Mo%9g3 1399060LH00, 09690056 nbNbO MonZe-
myd0 My MmadyMmomydn, Mmabbadydnob, MmA b
oMb bJgbmdMngzn domomdnb godmazmagbobo
o 00MOMALIFYmMgdadg 63manb bagnmbgdo.
30900M90 dom by3goL gabgMmymo 3MYM6D-
6900L0 O 3oY39(H0MYO3LMSD o30380MYdY-
o0 30my00b obiMndnboEnym gogzmgbody do-
MomALoFn™Mgo0L 63MBLM6 ndaMMgdNO.

1. 803300030 3d0L EIABN60BOOL
000JIBMIBNL LIINMMIdY
1.1. aopdohoyntgdob otbob

898900

nd0bL dgbobgd, oy Mo Y6 hsnmzammb byd-
LMY doMIEMOSE S MO YOO TMZNIdBMMM
LgqdLYIWPMO doMdEMONLZEb IEYM nb®hagMy-
Lo, gobbb3e3707 M0 by3zgd0 5MLYOMOBL.

6 ob. Gegelia, T. (2022). Georgian Regime of Regulation of
Prostitution and its Watchdogs, Journal of Constitutional
Law — Vol. 2, 45-59.

gfon  doagmds  JadMmoomoenyMm-dmMo-
omabdhymos, MmAgmbag dgH-bo3mgd0 0bH9b-
bogmdom MYy 0My3magb 0xMmoboodEns-
0o 0o bobogmo, dom dmMmab, enndgMmamymo
Lobbmab LodomMmomng, dabLogygmmgdnm dobo
LodmMbodommenm gobdoMm®H90900.” 98 doEaMINM
bJgbmdMmogn domomonb LodM3Mgdn domnob
306Mms. 30B03M0 domomos (83nMyg godmbs-
3m0byd0m) ©, sbg39, sdsM3gdymab dbMo-
©ob dmdomonbm3znb gobagmo Bnbsomdygm-
00 abodaymab sy3nmgdgmo actus reus sMmob.
0396s3 396mbdn 3nMmEoednm oM oymbL o30dY
bodgobds, 3Mogdhnggmem ab sbg gobodomdgde.
00039 dngmdom aym, Mm3 JdsmL 0dbodaho
030309 3MMAb goy3shnmgonbgsb.c sbgmo o-
0MJds Jomomym 306mbagdmmodsadn sMabmglb
ymagnmy, 353Mad, 3Magdhndgmo, 3mmmab go-
330(M07Ma00b dg8mbzg3300b LEHIHOLHNZS oM
0dg06900. 5bJ39, oM 0y3696 oEIMN 0b Jomg-
00, MMAMIo03 39M 003LEIOMEBIE Jomsb
©o393d0Mg00m oMLYOYM LMEnsYM 3MBLEH-
M99dHgodon, 3omMmosmgodhnb d0gMm oagbnm
»00959M0  Jomoab” LHIboMmbTn, MoEaSD
dothMmosmgomym-dmMmamabhymo  doamdom
©333mMn LO3gmMas oMy dEVdndbab LYJLYsMY-
M0 93hMbmMT0ny, M3 Momal d0LHMIGbHmn
90930 - mzabab mambyds, JmbBgds o Jomab
3ohombLB0Y, LEMMgE gL nym IdPoboyznbggdab
93Mm3ymo bobbeob bLadsMO o EEYMO bo-
dommmaomozn 0b®agMmabn.® gb ,0bdH9Mabyd0*
mob0dgMm3zg mndgmomymo bobbaob Lodo-
Mmool 306mbAydmMmMdnEsb gobazbomons.
dohMmosmgamym-dmMmomabhymo  doamdom
093M0 Jdg9ds, MmAgmoaE Mo3nbo sMbom byg-
byoemyMmn bobosmobos o MmMIgmog dgmMy
dbomab 690600 yaxmMadsMymMa300 bgods o, d9-
L3053 0LOE, doMaEMOVY, 3M 973939 v3Mdom3znb
9390. 0b0E 96O 360 IbMD, MMA dMmMaaby-

7 50 039mbsbmolboo gghmdsbymon dmegmol  3Mmo-
&030bm30L 0b. Hoérnle, T. (2024). The Challenges of
Designing Sexual Assault Law, Current Legal Problems,
Vol. XX.

8 obm@onmo sbsgmoBolionzols nb. Gavey, N. (2019). JUST
SEX? The Cultural Scaffolding of Rape, Routledge. 51339
ob. Temkin, J. (2002). Rape and the Legal Process, Oxford
University Press.

9 ob. Temkin, J. (2002). Rape and the Legal Process, Oxford
University Press, 57. 55337 ob. Hornle, T. (2022). The New
German Law on Sexual Assault. In Tatjana Hornle(ed), Se-
xual Assault Law Reform in a Comparative Perspective,
Oxford University Press. 141.
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Mo doamads ddsmmmadb dmgngmomn obgmo
L9dLoMYM0 J3930L 3M0TNbogNDYOSL, Mm-
dgmoig moogmamyma Lobbeob badsMomom
©060307mMm0 39(h3™MMag00sb sdmMmoizbymon..
obgmos 3MmbBodYENe, MPIEe 0L M oydo-
Hh0yMgonb sd3Mdomozn dgbmom, sMsdgE Lb3zo
bmMBnmos abgon. 3MmbhnbyEnnLaeb o-
B3mo boggmgs mzabab nbbhohIbHo, B6gMdS @
dmMmomon s, MmgmmE 6gL0, nbzgds LYJLYsmyY-
M0 dmadbobyMmgdab godbgzn.°

Jomomygmo Lobbab Lodsmmemab 3obmbom
3o06L3dM3MYMN goy3odnxMadoalL s3Mdom3s o
90b0o LadMLLTOMOIEMM gobToMmdgdgdn LEMMIE
dmMmamob@Mmo-3odMmosmgomymn  goggonbos™
o d09bgoze dmemm 3gMmomoob bLo3obmb-
090mM (33mM0g0g00Ls, 0b doMygEoE ofM
39330,

Lodommzgmmb Lobbenob bLodommmob Zm-
©99b0L (398aMaB0 LL3) 22-9 Ms3ds, MMAgannE
bJgbmoMmngn Ma30LYRMONLY o bgmdgybyod-
monb 606000m3g d0doMmmyem by, ©obode-
Jb dmoEo3L, bhaddomeab 3Mmb396300L gogzmg-
bom, BoboenmdMagn Ma@MMTd oboEos. 2017
Baob do0bob 33momydgonm, goydshnymgonb
©IBNb0ENs 39byMyme bgodhmsmyMmo 3ob-
9, 396mMbAxdgmads sdmomm dmMmamabhymo
Hh9M306900 o LyqdLbob ,HMooEoyM* O ,0Mo-
hMoognym* gmmdgdo ©oxgmMIBEnMYd..
obamo ©yxznbngnob dobgznm, LYJLHsMyMo
0gdo Mma goy3dathnymyodsm dgx3abab, nb oy@Eon-
mgomo bbzob bLbgymdo dgmbgzoma boboo-
00b 36 aymb, bmenm dgmby3s bbgymab Mo
Bob0omom o Mo gmMInmaz oM 6o dmbgb,
9L oM F933™0b goy3ahnyMmgodnb 339M0R030(30-
ob. 0dgs, gMmo dgbgz00 AMMandInbESD
3903300YBMYOYM0 s 3abaMymo bgop-
MomyMo EgR060ENs $9M donbi3 nMyzmozb dm-
MomNdALLE o 39baMym L3YENRNYMMOSLIS.
39Mdm@, M33gbool ©IxNbnEnadn bodgob-
900 bbgob bLbgymdn Jgmbgx3009, yyMowMgdaL
domdos oMmhAgbomo goydodnymadob obyomo
d90mb3939, MMEILLE odoMaMgdmnb bbygy-
ol gedmygbgdom bgds dmdogmanb bbgymm-

10 3MmLEG0EYE00L MJ708700L dndmbo3znbm3nl nb. Ge-
gelia, T. (2022). Georgian Regime of Regulation of Prosti-
tution and its Watchdogs, Journal of Constitutional Law
—Vol. 2, 45-59.

11 SbomnbBobmznl ob. Gegelia, T. (2021). The Rape
Paradigm: Violent Stranger VS Warrior Victim, Law and
World, Vol. 7 (3), 73-97.

do dgmbazs. 3Mogho3nma®, bmMInL mmAs-
mymo gabdambhgonb godm, sbymo dgdmbzazgdn
3939350 07M905 oM B3LEYOL.”?

dmogomo 3MmMOmMYdy, M3 goydshnymgonl
Jomoym dmegmb o93L, dnobo domomonb, do-
maMOnb dgdoMmoms o 3dbgmdab 3066mm dgo-
mb3939000 d90mLOBM3MY. P339 AMa3zomn B9-
®™m0d EoLLOYMY0gMn 3nDYVYONM GgMbogdy
Mgxmmadob bogoMmgds, MmMI ob mobbdmodab
0MaMLYOMONM IMENBNENMEIL, Mams LygLye-
oMo 93hmbmadnnb bgmdymxn dgbho J079ds
dm0330L, 309bgo300 ndnby, MM JoMmmym v3o-
©yd0ym bogmEgdo bym dgho Bogbo s bhobhoo
069M7900 330 n0700L AbsMm@abaggMa, nby39
MM3gMMmE 0830Mas 3Mabodmagmmdm mmaabndo-
309000bs s i393060LHYONL o dogabbdgze
- 39(hoMaL bobgmMAboym MyaMMTY.”

obog doMmmomony, MMA goydshnymgdab bg-
Mbgd0 - domomody, dosgamodnb dyJoMms o ya-
BgmosE 9i3mm gamome dgndmgods gobndombg-
oML, 3000M9 om0 8330006gMN gogndvy,™
9001939(HaL MMA 03 MZoMLYBMOLNM 3ETN3BNL
183my0sms 93Mm3 o babsdsmmmm (Jgdam-
930 bHMILOYMEAL LabLsBsMMEM) LhobooMmtn
oMmboMOL,” MydEs 3bgezm, MMI JoMmoymo
bobbeab Lodsmmab 3Maghngs 33a3 IMMo-
mobhymo o 3shmosmdomyma 39ML3gJbo-
300006 3YyyMaob o oxsbydob bygLysMyMm

12 50 3nomboom Jomoypmo Labsdsmorgnm 3Mmagd@&nzols 3Mmo-
&039m0 56s0Bolo30L 0b. g356mbLndy, 0. s 35@)s-
Mons, 0. (2020). (Myco.), LgbmdM030 Mo30LNBMIdNLS
s bgmdgnbmgdmmool §obssmdwyg dndsmormo
36535 mgd0l 3m3gbBoMman, Loxwsmn, 74-75. Tgoc.
X0830M05b60, 0. (2022). Lobbemol Lsdsmormolb 3gmdm
6ofoamn. obsdsymon vsd0sbol Hobosmdga, 01-
MmobBg00L Lodysmm, 222.

13 2017 faolb o  d70gmBo  3gMmomeol  Lb3s
3300900l dgLobgd sboamabobmsnl nb. Gegelia, T.
(2021). The Rape Paradigm: Violent Stranger VS Warrior
Victim, Law and World, Vol. 7 (3), 73-97.

14 39135 0Mg00L 370500376MMO0lL BoMomE  3obds-
MmB900L &36ab3ns v339Mo gohbs Mebsdgwmm3y
Jofmoym onmooym modghmednmado. 0b. ggagmos,
0. (2020). LL3-0b 137-3 Ibemols 3M3g6&sMo Hoagbdo:
X0035M0s060, 0. (Mg.), LJgbmdMn3n sbsdonmgdo,
0MhobGo0L Lodysmm; sbg3g 0b. J39bmLndg, M. s
35@oMany, 0. (2020). (Myc.), bjgbmdMn3n Mo30LNBMY-
00ls o bymdggnbangdmmonl §obosmdgg Gnds-
Moo sbsdsnmgdal 3mdgb@omoa, Logsmo.

15 ob. C.R. v. The United Kingdom, (Application No.
48/1994/495/577), ECtHR, Judgment of 27 October, 1995,
para. 34. para 41 and 42. Lsgdob sbsemoBolozol nb.
Eriksson, M. (2010). Defining Rape, Emerging Obligations
for States under International Law? Kallered, 365, 95-98.
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domo@mMOsL @ gbos 3Mmamgbob dmogomo dg-
doq39Mmbgdgama. Jomab 6300bL CammMayb3nbm3znbL
©aa960mn dnbndoemymo bHoboom@o domnsb
9393M00, 30906 MmMEs 606003 EH3MONL obod-
™I390 3oE0mMadnm bozgamgdn Bgbmmob godm-
y969000 bogdsMmabo. dmMmdMaobhHM-3oHMosmMmgo-
gm0 bobbeob LadsMmoab sdMbLIZIMNS dMY
0330060L LYgLYIPMO Me30L7BMYONL -
339, 9M339© ,,33H0mbLLb0 Jomab® 3ohn30bL -
LoEo30E Md333660MYmn OMIMENL Eagbo.
domoMOgadmamom Jomgdb nbg3g my3om
0dmB3x096 — Mmgmm ngzgms ab gogdshnymy-
00009, 3o939(h09M900L EMML o b d93aa."°
LEMMYE ddndMmTdy, MMT goydahnyMmgodob nY-
oMM EodIMIMYOYmMn 333aMn Jomons ob
Jomo, MmIgmoE EsbobohAMEs 300300 o-
LoEegs® IMdomoabMob mMmmsdMmdmmasda. b
3LodoMOMME 3333M0 bhabomipn ImJdgadL
003030 ©3dMIMYOM00L TndoMmmoi, MadIE
dma300690000 046900 LoOYOsM0 3MBb3MgbHEN
Logd0b EodMBIYONMS O dbsNBNO.

0b, oy Mmgmm gobLodMzmMo3zL bygbysmy-
Mo domomodnb badmzmgob dohMmosmdomyma
0EIMEMMans 330bmzob 3obmbob bLobLHgIYMo
0bomodos bonbhgMmabm. 3gMdme, 306MbIEIO-
omob 6900L gobogndo 86083690mM35605 LL-
3-0b 143® @gbmo, MmAmab 3oM3gmo Babogno
HM9gx030630L AbbzgM3mMab IMALabyMmgodom Lo-
M330mmoOnbm3znb 0:m35mabB0B7OL LALEFgMOL
Lobnm bOdNELB by EMdwg Mo30LYRMYdNL
0M3390L. o 0g9mabb3dgds MmgmmE bMym-
6cmm3060, 0bg dMILMYMBEMMZ60 EIBIMOIMMY-
oymo. HMgR0306g0b AbbzaM3mML Magz0byBMN
0MAg3060 BoMmmdgyamon o930, bBmMgE sdn¢m-
000 ,HM9xz030630L TdLb3zgM3mMN”. MMEILLE
0390060L goddMydymon v93L, Mmad bgbmodMogzn
oddhob dgmMg dmboboglb bgdLBY MOBbIMOSL
0dymgodnlb gsdm gobgdLb (9.0. 8obo 0sbbAM-
05 0Mss 63830MN) s d0bgEazs sdabs, 88
0JHL 90063 0g3L danMN, gL ondohnymMgdss.”
00 o 30093 bbgs bmMIgdnL LobAHgdyMo gob-
doMm®9os Eboymaxb, MMI 3JobmbIydmmobdy

16 33830, . (2024). Lydbyseymo domoEMOSasIM-
3emomo Joamo s 930bEg3nMo Nbsdsmmnmmods, bozmb-
LE0BIE0M Lodsmormob FyMmbosemo N1. dsemg godmg3g-
ybogde.

17 dbgo3bn dgx3sLgonlbonzal ob. Lernestedt, C. & Kagrell,
M. (2022). The Swedish Move Towards (In)Voluntariness
in Hornle, T. (ed.), Sexual Assault Law Reform in a
Comparative Perspective, Oxford University Press, 180.

dboMmbL Pg9MmL goy3ohnyMadab 306Mm LodM3MY-
0L. dob AbmmmE ROBN3YMo domomodom ho-
9600 goydodnyMmgos d0ohbos LO3IMOLLE
LgMmoMdYMaE 0d0bmM30b, MMT goydodhnMgde
3o3mMI©aL. LMYWMBEMM3sb60L dgdmbzgzsdn
LobggMo 993Lb0Eb M3d BB 30000 M-
30098WYo0b sM339Mes, bMmem 0339 J3gIos
0MbmMYMBmmzbob dodomm - mbymdghnwasd
Mm@ 6Mody 30000 o6 P390M M30LIBWYONL
003390000 0bEg00.

bL3-0L 139-5 Tgbob 3MagHozgmo gobdo-
MHgooE o00bL IMBIMOL. ©EEFNdbmMeb, danbo
0obbdmonb goMmgdyg, 3oMoo 0bxzmmIsEnab
3903m0369000L 3doMmab gogzmgbom LJgbmoMmo-
30 30330M0b sdyoMydy, byo Bsdwg 0v30-
LYBWYO0L dM339mM0m 0bEgds. o3 BmMTnL Mm-
3mmME dzgmo omdhmabsmymn, oby dzgmog
o 060350Mm3g Jommymo bobodommnmb
39630MMHgds 010og30Mny, MMA bmMAs AM0Eo3L
oMy dbmemmE ©dndMmadsl, oMadg d3domab
M9omndgoobol 06y my3n 999069030 odO-
Moo a3Yy390s dmdomoab dydomob o
000306 LgdLo 996900.1

bLonbdgMmabms ghmo 99dmbzg30L gobbogm-
39, My MMamM 3oyndizmo3wgos dob JoMmmymao
bobbaob bLodoMmmomo. gb dgdmbzgzs LNBSD-
©30mgdn dmby,” MmydEs dommmaLLzymgonL
LobLH9B03Y 39M TnoMBNO EIVIMIMYOYMN Jo-
omob 308sM0 ggbamymo 3MymBE3)6900Ly @
39o939(hnyMgdab dnmgdab godm.

33™930L Mobobdo, 968 19 Banab aym. dsb
399m9om3ndys, M EMMLLE dMAMANbY, MM do-
00060 MMAgmoboil 0065L nymayws, 30 Banab
00093930, 3oL Mmgn6dn nb3s s dob AJdgho.
0bob 00 3oEmeb Mondy MMIsbdHoymo yMmomong-
Momoy 063ymdn o6 Bombymdn ofm 3gmboos. 00
®339L 3930 8dnbomMmy o65L g39MOM b3 o
090093 060L bbgydn, BobMob Mondg 3mdybo-
39300L gomgdg, LJgbmoMnzo Fgombns. 0653
033mM930MmMab LoYdMabob gonbbgbs, MM Fo-
dmm30dg00b d90093, 00gbywagza® ndabs, MmMI

18 ob. 139-3 3ybamals 3mB836@sMgdn Hngbdn: c0g356mLindyg,
0. 0 35¢oMony, 0. (2020). (My.), bjgbmdmMnzn cs30-
byBmydols s bymdggybmadamodnl §obssmdwys
900smomo  sbsdsymgdol 3mdgb@omon, Loxsmo;
dgo. x0d30Mmnsbon, d. (2022). Lobbeolb Lsdsmogol
396dm bshomon. sbsdsnmo ssdnsbal §nbssmda,
0hobGgo0b Lodysthm.

19 aL Logddg dmy3zsbomns dnnomgdym bodmmaddn: Gavey,
N. (2019). JUST SEX? The Cultural Scaffolding of Rape,
Routledge, 167.
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y39moxzgmn domnab LEMogoE Tmbs, sbbm-
309, My Mo d06MA3d goygmas my3dn 63dngMoC,
MmEgbsE 3oL g3gMmonm Ibmmasmg dodozo3n
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bobyMgdMng yMmmngmomodsdn bggbob 3Mndnbo-
0900 godammnmgdgma 0d690s 3mb3Mgbhyma
3MbHagLbHOL dbomnBAbY o 63000 OMMZyb-
300 godm3zmybnb dg0mbznzado.

2. bdJLIAMIMO V30MBMA0Y,
0J06bdMdy, 6J3699MBENMBN0IMBI
2.1. bagdbyomyMmo v3Mmmbmadoo

L994LIOMYMO dodEMONLESD EYMN nbhg-
MaoLoo LYgLoMyMo 83hMbMTns. LL3-0L 22-9
™330, Mm3gmoz bogbyomymo bsbosmab dome-
©MoOMn3 J09009090L 39MM05690L, bEMMg LaJ-
LyaYMo M30bYBRWMYd0LY o bgdgybgdem-
000 3M0L ELOMOYMYdYMO, 8bY39, nbn3znENL
L99LIOMYM 33HMOBMTN0DY M3LLTS dETNS-
6oL womLONL dgdmobogza® LodoMmNSbsELY
d0hAbgymn.”®

47 0b. n939. 87.
48 0939 88.
49 ob. Hornle, T. (2024). The Challenges of Designing Sexual
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00030560L LYgLYOMYMm 83HMBbMTNSL mMo

db399dh0 9930, 3mdBad oMo (Jxzangds - 3gmbogL
bogdbo Logymama dmtn390ab Jgbodsdnbo®) ©o
628000900 (IB@I0s - of ©9973980IOIMHM
3MababyM3gm  LygLysyMm  J3930L).* 0bo-
300000 3MdodnyMmo Jumgds - 3Jmbwogb byqbo,
30000653 LML, goanbmbgds nd dgmMmy dO-
90060L bBgg0MhnyMo JBWgo0m, IEIMN 0ymb
oMabobymMzgmo  LYJLYemMyYMo  JBgEYOnLRESH.™
L94LIOMYM0 J3g30Lb 3MNBNBsMNDBYONL T0Do-
600 003805600 Bgg0H0Mo byjLbysYMo JRMY-
00L VB33, MYIEY 9939 dbg3zgmmonb domdo
oM 3600 oMAgL n8s39 dad0360b 3MdabhnymMmo
JIRMI033. ogomnmo@, bgdbyomyMmo o3hHmbm-
d00L 6330h0yMo o 3mdongmo sL3gdhHgonL
390003390900 Y39mMadg 3oMao dodnb ASOL,
MmEabeE 3obmMbAEYdMMOs  sOLMEMYDHME
3Mdomogb bJgbmomng 3o3d0Mmb 0bHgmgddHo-
oymo AsdmmAgbab dgmby nbn3znmMab.>? sbg-
00 30LMEMYDHM0 dogmTd 9sMM393L dEN300L
JIRmMYdsL - 3gmbab bygLbysmyMmo yMmngmmm-
00.2 390(hM3oE3 ym3zgmmznb 3603369mm30600,
0bg3gmmosdn 0gbgb domgdymo BgdMYwY-
oo d9bodmaommonb bomabbo, 3mb@adLbho
s gmmngmamonb bobnocmn 0b6n3z0ydL dm-
M0ob. 006539MmMm3g madgMmamo 993609M90d0,
0030000, L. gMobo s . 3omMmbuy, SLgM
d90mbgg30d0 s0bLMmMYbHm d3Mdom3zob 960bo-
0M309390006%, Masb 0, LOEOE d8TN360L
006bdmMod 3MLYOMOL, F3L LobymMABboxrmMa 3o n-

Assault Law, Current Legal Problems, Vol. XX, 4; Green, S.
(2022). Presuming Nonconsent to Sex in Cases of Incapaci-
ty and Abuse of Position. In Hornle, T. (ed). Sexual Assault
Law Reform in a Comparative Perspective, Oxford Univer-
sity Press, 77; Gardner, J. And Shute, S. The Wrongness of
Rape, Oxford Essays in Jurisprudence, Oxford 2002, 205.

50 ab. Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory, Oxford University Press, 21.

51 ab. 0939. 23; sbg3g ob. Hornle, T. (2024). The Challenges
of Designing Sexual Assault Law, Current Legal Problems,
Vol. XX.

52 ob. Hornle, T. (2024). The Challenges of Designing Sexual
Assault Law, Current Legal Problems, Vol. XX, 4

53 ob. Green, S. (2022). Presuming Nonconsent to Sex in
Cases of Incapacity and Abuse of Position. In Hornle, T.
(ed). Sexual Assault Law Reform in a Comparative Per-
spective, Oxford University Press, 79.

54 ob. Hornle, T. (2024). The Challenges of Designing Se-
xual Assault Law, Current Legal Problems, Vol. XX; 51339
Green, S. (2022). Presuming Nonconsent to Sex in Cases
of Incapacity and Abuse of Position. In Hornle, T. (ed).
Sexual Assault Law Reform in a Comparative Perspective,
Oxford University Press.

30 6o LE]L s 9M AdgMmomb yMmngmomosdo,
M330b oboEegn nbhgmabo oM oMLYOMOD.

2.2. bgodoymammoommoy

m0ogMmomyMmo  3oggos LYJLYemyMm Mmo-
9Momoodn dmbobomgmdnb  bgdsymammMon-
0omonb dgxsbgosb mdngdham 3ModamaydndL
00YyoMmgoL.> Lggbdn bBgdoymammodnmn dIMbo-
Bogmgmds 6036030 IMbsBomams Mo30LYROM
0MAY306L o goaby3ghnmgdsb. Lyjbmob .-
39330M900m B0bo@omgdsy, MmMIgmoE godmo-
bohgde oMo dMabahnbmznb Mmaz30byRMO0L
d9%0m303030 o o3 gdom dobo FEgmdoMmgmonL
3on3Mgbgoodn (freedom-restricting), sModg
dobm3zab  sMAg3060L  BodMEodn  (freedom-
enhancing coercive offers), 6aMaMa©agbLb oy sMo
LgdLMSB g0 MbbIMONL Bgdoymaem-
0000m0O0L godmadmoibogb, bogsdomme dnnhbg-
30 Lodommmab BommbmMaNsdn> o Lobbwob
Lodomomob EmIdbhMmnbodni.>® BonbdgMaL vd0b
003000 dm3ysgb domombgMmob dbMnsb
©90bm30b 8dndg ©ov39mx0ymn dznmab
3oaboMAgbo JoMmyMmaogmo m3gMmagnolb o-
20606Lg00L B0bdOEY0S, My ob dobmsb bLYJ-
LyoyM 30300ML EIMBLIEYDS.> BQonbdgMgn
00 6065 Y00L, d99§dbomn LohYsENNESD go-
0mdwnbomy, ,350dymydgmb* ybmogolL, Mo-
300 0odnobn godmyzsm dEamMasMmgmodsdns
- 6060000900L 0330 06O POMbbAEd, 300
dgodmgos ©onmy3mb. sdothmadsE, R30bOHM3N
9mobbdgds sbgmn 3MmbHMmaghob domommasL,
0M393d sbgmo MmdbbIMds LYJLMD o3e3d0MY-
000 ,,bozdsmMabo 6gdoymaMmMdnMo“ dnshbny

55 ob. Feinberg, J. (1986). Harm to Self. The Moral Limits of
Criminal Law, Oxford University Press, 211-212. Green, S.
P. (2020). Criminalizing Sex: A Unified Liberal Theory, Ox-
ford University Press, 23.

56 Feinberg, J. (1986). Harm to Self. The Moral Limits of Crim-
inal Law, Oxford University Press, 233.

57 ob. Feinberg, J. (1986). Harm to Self. The Moral Limits of
Criminal Law, Oxford University Press.

58 ob. 05b6Gody, 1. (2020). §0gbdn: g356mLindgy, ™. o
30@oMmons, 0. (My.), LJgbmdmMnzn ™s30LPBMZONLY
s bgmndggybamgdmmodol §obssmdgg dndsmoymo
306585 mgd0l 3m3gbBeMn, Logsmn, 65. sby3y ab.
X0830M00b60, 0. (2022). Lobbemol LsBsmoreolb 3gmdm
Bbofomo. obsdoymon vsd0sbol Hobosmdga, 03-
MmobBg00bL Lodysmm, 214-215.

59 ob. Feinberg, J. (1986). Harm to Self. The Moral Limits of
Criminal Law, Oxford University Press, 231-233.
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bobbeab Lodsmmmab d0B650nbM30L, dgbods-
90LoE, oM d33MOYOL 0L godmygbgdsb.5 Mo-
396 9Mo30L 0930 3omMEydYMads Lb3ob Bymo
3o003b0Mmb 3Maxz3Mobm30b. 88 60bsydnm
30 0030300 gL dobbo gdMEYds, MY oM -
006b3yds, 0bg3 00 dgmdsmgmosdn MAYdY,
ModnE 00600y nym, Madg3 domombymn 3o-
LyboLAZx0gMN 3MVY.S dEdTN3bnb dagmadsmy-
monm 356037moEns o LJgLdy BobswawgdnL
d900300900 oLBY MabbIMONL godmamobzg-
0 s, dgLo0sdnbo, LygbysmyM domomos-
oo d0Abgmo Jomoye bobbeab bodsMmomab
093609M905d0. gMmmo doamds dbg3zgmmos-
do 00g0b odaMaMyxdymabL obogL. dobndymo-
309M B0bo@ogdsl, myzn LAYMBEMMZIbMSH
0000MmMg0000  3oydo®nmodo oM  dx35bxoL
0MLMYMBMMZ06006 dndommgdom, 3ohgMmbo-
@0ddob dmabMys.22 9b ToEamMads 0Mo3bydsENY
bobbeab bLadsMmoab d0B690Msb. dgmMy do-
©gmady, B96mmab Zobbozyommydym 0bhgbLo-
3M03dY 990b300Ma0L yyMomgosb, dnbgeze@
090by, 6060OEI0s Md30LYRMAONL d7aDMY-
3309, MY, 3My.2 bbgo IMLOBMYOS YgMoMYdSL
000b30M70L EOBIMIMOYmMbL dndoMmo ddMY6-
39mmoOnb LognMmmygdedy, dob JgdMyym dg-
LodmMyOMMOSdY, MMEILLE 30M0 o3 boghysnob
00603mo30nm smbg3L LobyMzgm TgaL.>
B0boo@gdsl, MmIgmog oMmaboboMdngmmm
0agmadsmamodsdn dyma3 osd0sbb 0953oMmgd
o MmIgmoE dobo dEaMadsMmgmonb goydzmog-
Lgo0L dgbodmydamosL DML, JBMM BMmbo-
oo dnagmads bgnmgds bobbeab badsMmommab
00969000300, MOEESD obgm @MML yyMo-

60 0939- 253.

61 017930 500580560 083500 3731n860L LB3d 538056l PIHam
9cogmBsmgmonl 30mmogoL s dx8cga gdu3mysBeEn-
Sb 8o1Ha3L 3ol BonbdIME0 gmbbAdS LoLaMol Lods-
Mmool godmygbgdsl. ab. Feinberg, J. (1986). Harm to
Self. The Moral Limits of Criminal Law, Oxford University
Press, 263.

62 X0035M0060, 0. (2020). 139-5 Iybamals 3m3gb&omo Hogb-
d0: x0330M0560, 0. (M7c0.), bJgbmdMN30 ELBSTSYmMYdN,
0MobGgd0L bLodysthm, 72.

63 00b6@&odg, 1. (2020). §0abdn: g356mbindy, 0. ©s 3o-
GoMmony, 0. (MJc.), LgbmdMmnzo Ms30LPBEgONLS S
by dggnbangdmmonl fnobssmdga Godsmoymon s-
65359mg00lL 3m3xb@oMmon, Loxzsmoa, 67.

64 ob. my3370330am0, 8., 337Msd30M0, 8. S 0OIMEYY, b.
(2019). bobbeMob Ledsmogob 3ghdm bahomo, Hogbo 1,
d9Mncnsbo, 255.

65 Feinberg, J. (1986). Harm to Self. The Moral Limits of Crim-
inal Law, Oxford University Press, 255.

©Mmgos 9bws d0993qL LYJLDY BoboswowgdnL
000m900L 3mBohoym JRmMyosL bygLysmyMm

03hMbmMBNsdY. MmammE Bydmm smnbndbs, byd-
Loy 33HmMbMInnb babogmns LYgLboL godm-
ygb900 Mo0dy LognMmMgdaLbM30L s oMy dbm-
omE bnsdmzbgdnbmanb.

™330LBMgo0L J93dDMYEO30 dondymndy-
oo $90mg40990s 3do3mgbsb sbgbb Mobbdm-
00b 6900ymBMONIMO0D) o LodMEMMME
30MNEYMMO8H9.% 0dymgdnbe s bgdsymamm-
0000m0O0bL d9x3sbg0s Pbs dmbgb bEMmMgE 3M-
B63Mahymo 3mbhgdLbhnb sbsodom, godmynbg-
0o 0dyagonb bomobbobs o 06HgbLOgMONL
00b93001.7 goMgdmygds dgbodmms obymo
0ymbL, MM 0bbdMd0L Fomoymmds godmMo-
gbmb, 880b dsgamomas Logdy, MmMAgmois J39-
dmom 0g6900s gabboamymo.

Jomogmo  LabodoMmomm 3Maghngs 3Mm-
0mydxMmos LYgbmomog sdhdn AMbsbogmoNL
6900ymaamodnmmodnb d535b900LsL. 830b -
0oobhyMgdgmn sbgygmmonm gobohgbo oMm-
LgOMOL MmgmMmE dzgmon, oby MobsdgMmmay
39M0MENEsb.%8 s30b 3gbon dH30EI0YMYdS
ghom-ghomo dmem bogddgE, MmIgmdolg Lb3o
0bgo3Lb LVgdgx0mb gMmmoE LogdoMmmzgmmb
bobombm odE39MNL ygMmomgds dnngd3no.%°
dmbodommg 8bg39mMmMOsdn oM 0oL dogmo-
©mMOMNg goMgdmb, MmMAgmAnE odIMIMY0Y-
0 03Yymxg0s, 0b goyndahngmgodnb sbswagqbs
©odMamyomnb bbgymdy mydom 9dgdb x3on-
903300 ©B03690900L 330MbL o bymhsmmy-
oo 0Mmdmanob bbgs 6086900, Mo3 goydahnymg-
00b d9x5bgo0L domdg 3Mndodnymo byave.
Logd9d0, MMAgoE 4399mo sMab gobbogymo,
dmdomog ©@anbogs Mmabbdmonlb obogb doym-

66 0939. 254.

67 0939-

68 ab. Lagdomo3zgmmb PbBbsglin Lobsdsmammml Lobbnol
Lodomomol Logdgoms 3smo@ ol gowahyzg@omgds N
23-20753.-04; Lobomol mMsombymo Lobsdsmormmbs
8965hg60, 26 6mgdogmo 2014, N 1/67-14. sbg3g ab. bo-
boambm s8333amol b3ggosamymo sbgsmndo (2021).
00393%7 Ladbyomnmo dogmamdabs s Lydbysmmnmo
3JL3mMYeBeEn0l  ELbsdsymby oMo ALsxmMgdals
3obbmMmzngmgody, 21-23. sbg3g 0b. 2022 Hamols sbgsmo-
30: 500MIY0/05383md0L SLy380 JmMmHobaool LsbBoos-
Bbm 3Mod@ngs Logommagmmdn — smbgdnmo godm§3333-
00 s gosgmals gbgdn, 32-33.

69 Lobambm sdE33mmal b3gEgnomymo sbgsmnda. (2022).
5MNm0/05383moal sba3do JmM§nbgdol Lsbosbm
3Mod@ngs Lagdomomzgmmdn — smbgdymo godm§h3g3gdo
00 goagmal gbgdo.
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693936 (odsMmamgdyma 15 Banob nym) ,69-
0oymammonmn“ bJgbmomagzn ZozgdoMabmzab.
doMmmomny, 3MmM3yMmohyMmod Tob OMomo go-
330M0M900bm3z0Lb Boyynbs, dogmMod bLOLVDS-
Mommad dgE39ms JMm dbYOYJ0 Pobsdogmom
(@ybann 140).7° bLobsdsMmMMML MJdno, goyds-
H09M9od0Lb EodoMamgdymo 330 0gbg00, 30
LbbgyMBdg GadN3xMno 3300 oM 3ogsb, sbgmab
0MaMmbyOMONL Jgdmbzg3edn, BSMIMYONL
dommaLagymaonbL bobhgds 93066900, MM o6
ob dnomm, M@ bme. - "asking for it".”
06036y bogdnb dobgz0m, bLodds M-
LEAYMDs Fo003530s 15 Benab gmambs dmac)o-
39, 9800336 gMmb momgmbes dabo ,3MmmoE
0my3zobo LYMEL”. LobLodoMmommbL 9939390 oM
©o79Y969008 dmho3g0nby @ Ma30byBgdbL
33906mbm 9m3390000L Bogho. dnobo gdom, do-
3d3L Lod0 30300 60650MTEIzMONL oamMsbgzo
399900 70M@Y, 03M1d 3nbM30L VdoxgM9dY-
@0 3M ddMABES goydahnymgodnob dOMam@yd..
dmbodsmoamob ogdom, bgjbysmymo ogdoMma
3ob6doMmbHmgdnm dmbEo, LosE Moobdn dbm-
mmE 003330 8 0MOMEYdYMON 03YMBRJOME-
696 o obgm z30moMyxdedn x3nd03gMn Bnboo-
m0©9g3monb gobg3o 003930 o33 EOYdYM..
dmbLOFMEMYE YyyMoEMYds gosdobzoms ndo-
%9, MHmMI 003930 LbyymMBy oM 3gmbno BNdNIY-
M0 003690500 o sM3 HabLYEIgmn 3gmbo
dgdmbgyman.? gagdon, MmI 0533309 ndomogb,
390myd6y3wngb Lobmdn, Lol ©abIsMydabL
oMmabonMmn dobbo oM 3gmby, 93sLbmsb, dmds-
™My }30d03YMo dobdy danngMmo aym, dmMbo-
doMmomobmznb bogdamabo oM sedmAbs, MmMI
oLy domomomng gamagdmdn LaJLo goydsathn-
3M9000 9999030090060. Aghni, oLy, gaMmgdmdon
0030300 ,,0006b3AMOY” 3omoyMo 39M 0gdbgdmM-
9. IMbLYTMMYT E3306MM30 gondahnmMgds
0003900 B0sbom, bmenm dobo 39M smdmAYbs
LogdoMmabo ddmMABEs LYJLOL 6gdsyMBEMdN-
00moO0bL Eobowgnbo. gb sMmab P30PMILN Fo-
doMmH0n3900 0dnby, Oy ML BaMIMoagnbL Lag-

70 ommbobol Moombymo Lobsdsmorenmb Lobbaol bo-
domoaal bogdgoms 3mmgannl gobohgbo, 22 s3Momo
2021, N1/322-20.

71 39935&01M700L Jnmjd0L sbsennbBobm3nl nb. Harding,
K. (2015). Asking for It. The Alarming Rise of Rape Culture
—and What We Can Do About It, Da Capo Press.

72 ommbolol  Moombymo  Lobsdsmoml  LoLbanol
Lodomoamobl bogdgos 3mangannl gobohgbo, 22 s3Mamo
2021, N1/322-20, 356. 3.83-3.94.

LyoyMo dogmomos s, sbY39, 3MbHJLAHNLY,
LosE b dmbs, LEMMgE Sbgm 3Madohnym
LaBDMAL 0ygb9096 oM ALYFYMYdL 8396 9-
00 domoamOnb EabLLEE]bs®. Ngn3g bohyoEne-
dn 003030 MM 16 Eanob ymaznamaym, Imdomo)
bobbaab LodsMmoab 3obbnbBZxOMMOL -
JLbbandhgdms. bygbysmymao domemodnb sMbO,
006bdmMos o 6700ymammdnmMds JahMooMm-
JomyMmo 39ML3JH0300 3Mab Foggodymoadge-
Mmoo bobbmab bodommama IMmMemyM-3o)-
Mosmgomymo mmgnidno B¥IP6J30mbamydL.

2.3. mobbdmoo

006bdmo0L gmgdgbdn Jommymo bobbeab
LadoMmOObM3zNL  sMmobomos.  J0obgEo3e©
030Ly, MM oydahnyMmgdnb IRNboENsdn mo-
6bamMoO0L sMaMLYOdMOS LOHY39000 MBS BobY-
Moo, ob dsbdo IMdMYdYMNY, 0bY3g, MMEM-
M3 ob IModMygos bbgo ALEe3L gmoagdhgddo,
0030M00 - M330LYRMWY00L P3006mMbm om-
339005(07b. 143). M36bAMOL, MmagmMmE goydodhn-
3M3900L MONggdaMo gmydgbion, dnob actus reus
3sdmmoEbagL, 00939, MMEMME M30LxBMYONL
33906mbm 9M339m3LMb TndomMmgdom, bmem
domomosbmsb dndsmmydnm oMy Jdgwgodab
0900039060MOL, 9M33g dommnmbnboomdmyg-
3modaL. gMmnbob LEMMN 9603360 SLgmN -
ymgs LEMMNY ;mgmMmogmo s 3MagdHnidymo
90%999000.7  goydshnymgonb  ©gxnboznsdn
036b3MO0L 3MMLYOMONL Md0gdhyM dboMmyE
oMIAMdMYds godmnb3930s MMIsmyMa b9-
00b3ngMn LYJLOL EVBToYMOE ZodMEbogde-
0, M3 BoMIMYanbgmons, bmenm 3M0bEN30
- 3M o3dNsbmM Lbgy, bobbeab badommmab go-
9my9b900L 333MMEydL. 030hma bbznbo Fo63M-
09mmonb Eadnsbgds n3Mdomyds Mmabbdmodab
d0ybgmags, bmmm 3mb3Mgdammo 3mbhagdbhob
dbg3gmmosdn dnmgdnm, nb, dgbodmy, gods-
MomogL. 9b mMazamMo dnamads gobabbgzegzndL

73 ob. Green, S. P. (2020). Criminalizing Sex: A Unified
Liberal Theory, Oxford University Press, 34-35. Lb3e-
©3llb3s ©obsTsNMY0sb B0doMmmgdnm sbbdmonl
9my876@& 0L 8mgdgegdnl oxymabznmydalozals sby-
37 ob. Weigend, T. (2022). Consent and Sexual Offenses
Germany. In Hoven E. & Weigend, T. (eds.). Consent and
Sexual Offenses, Comparative Perspectives, Nomos, 186.

74 ob. Green, S. P. (2020). Criminalizing Sex: A Unified Liberal
Theory, Oxford University Press, 34-35.
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00 ©obsdoymgob dh3n3n0nb H3nMomab m3e-
anbsdMabomsE. 30M3gam dgdmbizgzs80 (bggLy-
daNyMo  domomody), 3MmzgMmmma 33dH30390L
006bdMoO0L 3MdMbYOMOLL, bmenm dgmy 990-
0b393090 (doamsmos) ab, M3 Msbbdmodnm
dmbo 5560MgMMONL EBN6Y0Y, OMIME]-
0oL LadH3n390gMN.”

bHdOMEab 3Mmb39b6300L 36-5 dgbanob To-
bg300, gondsahnnmgdob gxrnEnbos sbgs Ao-
dmyomnogoymon: ,bb3s vedndbob Lbgymdo,
90b0o ™m3b6bAMONL goMndg, LagbysmyMmao bobono-
00b 303060myMa, s6sgMyMo o6 mMoyMmo dgm-
69300L gobbmMmEngmgods bbgymob 6900b3ngMo
Bobognab o6 Logbnb gedmyngbgdom“’e

00 ©9x3060300L0 T0bgy3000 FoydshnyMadob
09303030 MAngghaMo gagdgbhos 0obbIm-
0ab goMmgdg Lb3nb Lbgymdn LyjLyseyMma bsbo-
0000b d9m6939. 30D03YM0 domomds 36 dydomo
000 3330 x09m0 Yengdqbdn. bEMMy msbbam-
000 00, M3E 9M0 3dTN36L ddmMg3L JRWMGOSL M-
B6bdmonL godEgdnb bbgymdn LygbysmyMa dg-
dB0omL, 106b3MONL Y306 Bogdnb dgdmbzg3edn
30 39MEYoYmn begds 89693nhmb LIJLYSY-
M0 dgMHn. dadnsbab Lbyymo bymdgybgdgmns
bb3znbM30L 0godY, Lobsd M3bbIMdL 3M 996900,
330600369em0b 39MbLyOMONL 9dmb3zg3000 My309-
3939000 390000 0b3Mds, bmenm Msbbdm-
00b god39aL 3MyhgbBns 39mom 996900, oMo
003 9900b3930Ly, MMEILSE MObbIMOIDY JomMab
0J00b 903bgo39®, gogMmdgmms dnob bbyymdy
LygLysEYMN BYAMYJIgYdS. M3B6bAMOS Mb Y6
39b9309L g 3MME9LL, E8BYgONSDb EObL-
MYm9600w9, 60600393 0900b3935d0 Jogad
3903093939 domMdEMOS .

domomonm  gobbadmzMmymon  goydohny-
M900L 30MoNads domnob FozmMEgmgdymny
bb3oobbgze 0xMnbEngd3ngddn s dsb, 3Magdhon-
39, 59M 3093 90MJ3006 ob J39yb900g,
LoOE Bon3ahnyMmgdolb oxNboEns MabbaIm-
00b 0MaMbyOMONM o bbob 606 MyxzmMAnMm-
o, dom dmMmob smbobndbsgzns ggMdsbno” o
063mobo/y9mba.”

75 0939. 34.

76 Joamos 808sMo dognsmonlis s mysbdn dognsmonl
3M7396300Ls o sm3330m0l dgLobgd g3mmaals Lodgmls
3mb3363309. 0b. dncnomydnm 037mbY: <https://matsne.
gov.ge/ka/document/view/3789678?publication=0>

77 ab. Hornle, T. (2024). The Challenges of Designing Sexual
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