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Even though the Convention on the Elimination of All Forms of 
Discrimination Against Women is the fi rst international document 
that guarantees all rights for women in all areas of life and ensures 
all effective means to eliminate discrimination against them, the lat-
ter has come with a set of positive and negative effects on the Arab 
Islamic family and the Algerian family.

After Algeria ratifi ed the CEDAW convention to eliminate all 
forms of discrimination againstwomen and uphold the principle of 
equalitybetweenwomen and men, the family legislator found itself 
amending numerous legal provisions in line with the principles of 
the Committee on the Elimination of Discrimination against Wom-
en. This resulted in granting mature women the right to conclude 
their marriage contracts themselves, making their consent in the 
marriage contract equal to that of men. Additionally, it imposed re-
strictions on men’s right to polygamy as a safeguard for women 
while also bolstering their position in terminating marital relation-
ships by granting them the right to seek divorce through khula and 
granting them guardianship rights.
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INTRODUCTION

Women’s rights are considered a priority for 
the international community.

This concern has been manifested through con-
vening conferences and seminars and establishing 
several international organizations to achieve a 
global system to protect these rights. 

This has led to multiple conventions that obli-
gate all United Nations member states to sign and 
implement their provisions without considering 
their suitability and compatibility with the princi-
ples and needs of countries. One of these conven-
tions is the CEDAW convention. 

The CEDAW convention has sparked an intense 
debate because it is the most daring convention 
to address the issue of women’s rights and family 
rights, especially with unparalleled candor.

It aimed for equality in rights and duties as 
commonly practised in previous declarations, but 
it did not confi ne itself to a declarative nature; 
rather, it surpassed it to become mandatory. It 
stipulated the establishment of a United Nations 
committee known as the Committee on the Elim-
ination of Discrimination against Women, tasked 
with monitoring women’s issues, caring for their 
rights globally, and monitoring the extent to which 
countries comply with the convention’s provisions.

Since women’s rights are of interest to the Alge-
rian state, as they are to other countries, it sought 
to join this convention to empower women and 
align with the international system. It also sought 
to adapt domestic legislation in accordance with 
the provisions of this convention. Among these 
adaptations was the amendment and supplemen-
tation of laws, including the Family Law, which is 
the most important law concerning women rights. 
The recent amendments included several arti-
cles that entrenched gender equality in marriage 
and divorce matters, infl uenced by international 
agreements. This was infl uenced by a report from 
the Committee on the Elimination of Discrimina-
tion against Women on January 27, 1999, which ex-
pressed deep concern that “the Family Law still 
contains many discriminatory provisions that de-
prive women of fundamental rights such as free 
consent to marriage”.1

1 The Algerian Family Code. (2005). Offi  al GazeƩ e, Issue 
15, 1 <hƩ ps://www.joradp.dz/FTP/JO-ARABE/2005/

Based on the preceding, while the CEDAW con-
vention constitutes a positive step towards advanc-
ing women’s rights worldwide, the question arises: 
What are its prominent impacts on family legislation 
in promoting women’s rights when amending the 
Algerian Family Code? We address this issue by ex-
amining the refl ections of the CEDAW convention on 
the legal status of women in marriage matters as a 
fi rst point, followed by presenting its legal status in 
matters of marriage dissolution in compliance with 
the provisions of the CEDAW convention as a second 
point.

1. THE IMPACT OF THE CEDAW 
CONVENTION ON THE LEGAL 
STATUS OF WOMEN IN 
MARRIAGE CONTRACTS

The Convention on the Elimination of All Forms 
of Discrimination Against Women, issued in 1979 and 
ratifi ed by Algeria in 1996 with certain reservations, is 
regarded as a signifi cant achievement of the interna-
tional community in protecting women’s rights and 
ensuring their quality with men. Among the issues 
addressed by this convention concerning women’s 
rights during the conclusion of marriage contracts 
and its codifi cation in Algerian family law is the wom-
en’s right to freely choose their spouse and enter into 
marriage contracts, as well as their right to impose 
conditions on the spouse in the marriage contract.

1.1. The right of women to enter 
into marriage contracts

The CEDAW convention advocates for women’s 
freedom to choose their spouse and prohibits the 
conclusion of marriage contracts without their full 
and voluntary consent, as outlined in Article 16, 
the fi rst paragraph. It urges member states to take 
appropriate measures to eradicate discrimination 
against women in all matters related to marriage 
and family relations, ensuring specifi cally the 
equal right of men and women to freely choose 
their spouse and enter into marriage contracts.2

A2005015.pdf?znjo=15> (Last accessed: 12.07.2024).
2 ConvenƟ on on the EliminaƟ on of All Forms of Discrimi-

naƟ on against Women. (1979). <hƩ ps://www.ohchr.
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The Algerian legislator also stressed the wom-
an’s consent to marriage contracts and her right to 
choose her husband freely. This document is evi-
dent in the requirement of several single pillars of 
the combined knot,3 even in Islamic law, where it is 
considered one of its pillars.

Therefore, the Algerian legislator has granted 
women the right to choose a suitable spouse with 
whom they wish to build a private marital life, con-
sidering that the family is the fundamental nucleus 
in shaping society. However, the question remains: 
Has the legislator left this right unrestricted ?

1.1.1. Women’s right to choose a 
spouse
Referring to the Algerian Family Law, we fi nd that 

it acknowledges women’s right to enter into marriage 
contracts with their consent, without coercion. Arti-
cle 4 defi nes marriage as “a contract of consent be-
tween a man and a woman”,4 while Article 10 states 
that consent is manifested by a positive expression 
from one party and acceptance by the other party in 
words implying the meaning of marriage according 
to Islamic law. Similarly, Article 9 asserts that con-
sent is the sole pillar of the marriage contract, there-
by equalizing the rights of men and women in this 
regard.5

The right to consent gives rise to another right, 
namely the woman’s right to choose her spouse, as 
outlined in Article 16, paragraph 4 of the Conven-
tion on the Elimination of All Forms of Discrimina-
tion Against Women. The Convention advocates for 
equality between women and men in all matters 
concerning marriage, including selecting a spouse 
by the woman’s full volition. This is known as the 
principle of “the sovereignty of will” in contracts, 
where contracts are established based on the will 
of both parties.

All international treaties have emphasized the 
right to choose a spouse, leaving it unrestricted, 
thus disregarding religious, racial, and even envi-
ronmental beliefs of the women’s surroundings. 
This may be attributed to the hardships women 

org/sites/default/fi les/cedaw.pdf> (Last accessed: 
12.07.2024).

3 The Algerian Family Code. (2005). Offi  al GazeƩ e, Issue 
15, 1 <hƩ ps://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: 12.07.2024).

4 Ibid.
5 Ibid.

have faced in some societies, such as being forced 
into marriage for the sake of fi nancial gain ob-
tained by the father or being inherited to another 
person after the death of their spouses.6

As for the Family Code, it recognizes the wom-
en’s right to choose their spouses when entering 
into marriage without imposing any conditions on 
this right. It uses the term “consent” without distin-
guishing between women and men. However, upon 
examining this law, we fi nd that it includes several 
provisions that may restrict this choice, such as the 
requirement for the presence of the guardian on 
the day of concluding the marriage contract, the 
issue of a Muslim woman marrying a non-Muslim, 
and various impediments to marriage. All of these 
provisions are derived from Islamic law. 

Additionally, in Article 222,7 the legislator states 
that the provisions of Islamic law shall apply with-
out specifi c provisions in the Family Code. Further-
more, in Article 24 of the Family Code, the legislator 
mentions absolute impediments to marriage, in-
cluding kinship, affi  nity, and breastfeeding, which 
restrict women’s freedom to choose their spous-
es. This restriction is not uncommon in societies 
because kinship holds signifi cance and cannot be 
disregarded by women.

When exercising their right to choose their 
spouses, women can select their partners based 
on the qualities they desire in a life partner. The 
character and uprightness in their religion and their 
chivalry are among the most important attributes 
that women value. For any virtue in a man holds no 
value if devoid of religion and good character.8

For women’s freedom in choosing their life 
partner to be complete, their consent must be val-
id. It is considered in valid if the woman lacks the 
legal capacity or is incompetent. Hence, a relation-
ship between consent in marriage contracts and 
the legal age for marriage begins.9 

6 Aissawi, A. N. (2015). Rights of Married Women under 
InternaƟ onal ConvenƟ ons and Algerian Family Law. PhD 
thesis in Private Law, University of Tlemcen, Algeria, p. 32.

7 The Algerian Family Code. (2005). Offi  al gazeƩ e, Issue 
15, 1 <hƩ ps://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: 12.07.2024).

8 [8] Aissawi, A. N. (2015). The aforemenƟ oned reference, 
p. 32.

9 [9] Daoudi, A. K. (2012). Family Provisions between Islam-
ic Jurisprudence and Family Code. Dar Al-Basa’ir, Algeria, 
p. 28.
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Article 7 of the Family Code10 states that the le-
gal capacity of both men and women is attained 
at 19. Therefore, the Algerian legislator has set the 
legal age for marriage at 19 for both spouses. How-
ever, there is an exception to this requirement, al-
lowing minors who have not reached this age to 
marry with the judge’s authorization, considering 
necessity and interest.

The Algerian legislator was criticised for not 
specifying the minimum age for marriage and 
leaving the matter unrestricted. However, it is 
commendable that the judge is required to ensure 
the ability of both parties to marry, whether it be 
fi nancial, mental, or physiological, including con-
siderations of physical maturity or puberty as dic-
tated by Islamic law.

Dr ChawarJilali’s opinion on this matter states: 
“The interests of the parties themselves and soci-
ety dictate that minors should not be granted the 
right to marry until they reach a certain age at which 
their physical ability to bear the consequences of 
marriage is confi rmed. Theyshouldalsopossess a 
suffi  cient level of discernment to understand the 
outcomes and consequences of what lies ahead. To 
achieve these objectives, the legislators should set 
the minimum age for girls at sixteen years and for 
boys at eighteen years. Marriageshouldbeprohibit-
edregardless of the interest or necessity if the age 
at the time of the contract is below that threshold.11

Making marriage authorization the responsibil-
ity of the judge serves as legal protection for un-
derage women to prevent them from being coerced 
into marriage without their consent. The judge en-
sures her full consent to the person she is about to 
marry, laying the foundation for the family, which 
is essential for societal formation.

After a woman freely chooses her spouse with-
out any external pressure, she faces another issue 
related to concluding the marriage contract: does 
the woman have the right to initiate her marriage 
contract as one of the parties? To what extent has 
family law legislator enshrined this right for her ?

10 [10] The Algerian Family Code. (2005). Offi  al GazeƩ e, Is-
sue 15, 1 <hƩ ps://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: 12.07.2024).

11 [11] Chouar, D. (1999). Age of Marriage between Consent 
and SancƟ on in Algerian Family Law. Legal Journal of Le-
gal, Economic, and PoliƟ cal Sciences, Faculty of Law and 
AdministraƟ ve Sciences, Ben Aknoun, University of Al-
giers, No. 2, p. 79.

1.1.2. The women’s right to 
conclude a marriage contract
International conventions stipulate women’s 

right to contract their marriage independently 
without requiring a guardian’s approval for the 
marriage contract. Article 16 of the Universal Dec-
laration of Human Rights asserts equality between 
men and women in the right to marry. This means 
that just as men have the right to enter into mar-
riage contracts independently, without any restric-
tion, women also have the same freedom and level 
of enjoyment of this right.

As affi  rmed by the Convention on the Elimination 
of All Forms of Discrimination Against Women, wom-
en are equal to men in matters concerning marriage. 
Since men can marry without needing another per-
son, such as a guardian, women should also be able 
to marry without any requirement. However, the re-
cent amendment to the family law has regressed on 
the issue of guardianship through Article 11,12 which 
states: “An adult woman may marry in the presence 
of her guardian, who may be her father, a relative, or 
any person of her choice. Without prejudice to the 
provisions of Article 7 of this law, the guardianship of 
minors’ marriages is undertaken by their guardians, 
who are the father, closest relatives, or a judge for 
those who have no guardian.”

The text of the article indicates that the Alge-
rian legislator distinguished between women who 
have reached the age of maturity and granted 
them the right to marry directly while preserving 
the role of the guardian in the marriage of minors. 
This attempts to embody the principle of equality 
between women and men as stipulated in the Con-
vention on the Elimination of All Forms of Discrim-
ination Against Women.

Indeed, the legislator in this article does not 
explicitly grant mature, rational women the right to 
enter into marriage contracts independently but in-
stead uses implicit language by changing the word-
ing of Article 11 of the Family Law from “the guardian 
undertakes marriage…” to “the mature woman con-
tracts…”. This leads to contradiction and ambiguity 
in Articles 9 and 3 of the Family Code, as the guard-
ian’s role becomes merely formal and secondary 
since he cannot force his ward to marry in all cases. 

12 The Algerian Family Code. (2005). Offi  al gazeƩ e, Issue 
15, 1 <hƩ ps://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: 12.07.2024).
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The wording of Article 11 explicitly states “presence” 
rather than “approval”,13 meaning that the woman 
herself enters into the marriage contract, and the 
presence of the father suffi  ces without requiring 
his consent. If he attends but does not consent, 
it does not aff ect the marriage contract. The right 
granted to mature women through this article is the 
choice of their guardian or someone else, leaving 
it open-ended. Here, we wonder if she can choose 
someone outside her family.

So, the family legislator entrenched the wom-
en’s right to personally conclude and initiate their 
marriage contract and be satisfi ed with the guard-
ian’s presence at the contract. Thus, guardianship 
in the marriage contract has become a mere for-
mality, devoid of substance, as it does not require 
them to bring a specifi c guardian to the contract, 
granting them the freedom to choose the guard-
ian. As a result, the guardian now has the same 
role as a witness, as both must attend the contract 
session.14 Consequently, the mature woman bears 
alone the responsibility for initiating the marriage 
of her own full volition without facing any pres-
sure from the guardian because his consent or lack 
thereof does not aff ect the marriage contract.15

From here, the legislator allowing the mature 
woman to initiate her marriage does not apply to 
the minor woman who has been granted judicial 
authorization to marry. Does the guardian have the 
right to force her to accept someone she does not 
agree with?

The family legislator has allowed the minor 
woman who has not reached the age of 19 to marry 
before that age for reasons dictated by the girl’s 
best interests, as outlined in Article 7 of the Family 
Law, which says: “The judge may authorize mar-
riage before that age for the sake of necessity or 
urgency, provided that the parties are proven ca-
pable of marriage...”

Yet, the legislator in this case has made her 
marriage conditional fi rstly on judicial authoriza-
tion, which is obtained by the guardian submitting a 

13 Hamidou, Z. (2011). Some Newly Established Women’s 
Rights. Journal of Legal Sciences, Faculty of Law and Po-
liƟ cal Science, University of Abu Bakr Belkaïd Tlemcen, 
Algeria, No. 12, p. 77.

14 Daoudi, A. K. The aforemenƟ oned reference, p. 112.
15 Ibn, R. (1995). Bidayat Al-Mujtahidwa Nihayat Al-Muqta-

sid. Al-Nadjah Book, Dar Al-Salam for PrinƟ ng, Publishing, 
and DistribuƟ on, Cairo, No. 1, p. 6.

request to the judge to obtain it. Secondly, it is stip-
ulated that her guardian is the one who oversees 
her marriage, as stated in Article 11/2 of the Family 
Law: “Without prejudice to the provisions of Article 7 
of this law, the guardians undertake the marriage of 
minors, who are their fathers, close relatives, or the 
judge for those who have no guardian”.

The Algerian legislator has maintained guard-
ianship as a condition for concluding a marriage 
contract for minors, unlike for adult women. This is 
because minors do not possess full autonomy in de-
ciding to marry,16 and the guardian is responsible for 
protecting them from being deceived or coerced by a 
man they intend to marry. However, the Algerian leg-
islator did not give the guardian absolute authority 
to conclude a marriage contract for the minor, Article 
13 of the Family Law states:17 “The guardian, wheth-
er a father or another, may not force the minor un-
der his guardianship to marry, nor may he marry her 
without her consent.” Thus, Algerian law grants the 
guardian, in the case of minors, the right to choose, 
shifting from a position of coercion to one of con-
sent. Therefore, the guardian cannot compel the mi-
nor under their guardianship to marry someone she 
does not wish to marry. This ensures that the minor 
is not forced or coerced into marriage by her guard-
ian and that her marriage contract is based on her 
own will and desires.18

1.2. The women’s right to 
stipulate conditions in marriage 
contract

The issue of stipulation is one of the most im-
portant rights provided by the Algerian legislator for 
the benefi t of the spouses, avoiding marital prob-
lems in the future and establishing understanding. 
In fact, no explicit provision in international agree-
ments speaks directly to the right of spouses to set 
conditions when concluding a marriage contract. 

16 Abu Zahra, M. (2005). Personal Status. Dar Al-Fikr, Cairo, 
Egypt, p. 107.

17 The Algerian Family Code. (2005). Offi  al gazeƩ e, Issue 
15, 1 <hƩ ps://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: 12.07.2024).

18 Ben Oumr, M. S. (2016). Gender Equality in Marriage Con-
tract in Family Law and InternaƟ onal ConvenƟ ons. Ph.D. 
thesis in Private Law, University of Tlemcen, Algeria, p. 
165.
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Referring to Article 19 regarding stipulation in the 
marriage contract, we fi nd that the Algerian legisla-
tor has allowed for stipulation in the marriage con-
tract or a subsequent offi  cial contract. Additionally, 
two fundamental conditions were specifi ed, partic-
ularly the condition of monogamy and the condi-
tion of the woman not working.

If we compare this text with its predecessor in 
the law before the amendment, where the legisla-
tor did not specify the important conditions and left 
them general by stating that the spouses can stip-
ulate in the marriage contract all conditions they 
see fi t as long as they do not confl ict with this law, 
it can be implicitly understood that the legislator 
mentioned the condition of women’s employment 
infl uenced by Article 11 of the Convention on the 
Elimination of All Forms of Discrimination Against 
Women, which states: “States Parties shall take all 
appropriate measures to eliminate discrimination 
against women in the fi eld of employment to en-
sure, based on equality between men and women, 
the same rights, in particular the right to work as 
an inalienable right of all human beings”.

This amendment was made to promote family 
unity and harmony and to preserve society in line 
with all decisions, declarations, agreements, and 
recommendations issued by the United Nations and 
specialized agencies, particularly in compliance with 
the Convention on the Elimination of All Forms of 
Discrimination Against Women.19

2. THE IMPACT OF THE 
CEDAW CONVENTION ON THE 
EVOLUTION OF WOMEN’S 
STATUS IN MATTERS OF 
MARITAL DISSOLUTION

The family legislator has granted women the 
right to dissolve the marital bond through divorce 
and khula, infl uenced by the Convention on the 
Elimination of All Forms of Discrimination Against 
Women, which considers equality between women 
and men as the general principle governing all its 
provisions. Consequently, Algerian familylawrecog-

19 Ahmad Waseem, H. A. D. (2011). InternaƟ onal Conven-
Ɵ ons on Special Human Rights, Children’s Rights, Wom-
en’s Rights, Refugee Rights, Workers’ Rights, Rights of 
Persons with DisabiliƟ es, Prisoners’ Rights. Halabi Human 
Rights PublicaƟ ons, Lebanon, p. 89.

nizes a woman’s right to divorce and khulaon par 
with the man’s right to dissolve the marital bond. 
Not stoppingthere, the legislator also added an-
other right for women, whichis the right to guard-
ianship over herchildrenwho are underhercustody.

2.1. Enshrinement of the 
principle of equality for women 
in the rights of divorce and khula

The Algerian legislator granted the spouse 
the right to request divorce at any time he wishes 
without restricting his request because marital au-
thority is in his hands. Conversely, the woman was 
granted the right to dissolve the marital bond by 
fi ling for divorce and khula due to the harm infl ict-
ed upon her by her spouse, thus embodying the 
principle of gender equality. To what extent did the 
legislator equalize them in matters of marital dis-
solution ?

2.1.1. Divorce as a right for women 
in dissolving the marital bond
By “divorce” it is meant to terminate the marital 

relationship by a court ruling based on the wife’s re-
quest for a matter stipulated by law and according 
to Article 5320 of the old Algerian Family Code. The 
specifi ed cases include the spouse’s failure to pro-
vide for his wife, following a court order mandating 
it; defects that prevent the marriage’s purpose from 
being fulfi lled; the spouse’s desertion of his wife in 
bed for a period of four months; a sentence of dis-
honorable punishment restricting the spouse’s free-
dom for more than a year; absence for more than a 
year, in addition to committing an immoral act. Upon 
amending the Family Law by Order 05/02, the legisla-
tor added three other cases: continuous discord be-
tween the spouses, violation of agreed-upon condi-
tions in the contract, and violation of the provisions 
of Article 08 related to polygamy.21 

The legislator added these three reasons be-
cause they were infl uenced by the text of Article 16 
of the Convention on the Elimination of All Forms 
of Discrimination against Women, which states 

20 The Algerian Family Code. (2005). Offi  al gazeƩ e, Issue 
15, 1 <hƩ ps://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: 12.07.2024).

21 Ibid.
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that women should have the same rights as men 
regarding the dissolution of marriage contracts. In 
line with this article and harmony with the Algeri-
an Family Code, the Algerian legislator amended 
the provisions allowing women the right to dis-
solve the marital bond by expanding the grounds 
for divorce to enable women to alleviate harm in-
fl icted upon them.22

2.1.2. The woman’s right to khula 
embodies the principle of gender 
equality
Article 5423 of the Family Law states: “The wife 

may, without the spouse’s consent, initiate judicial 
separation in exchange for fi nancial compensa-
tion. 

If the spouses do not agree on the fi nancial 
compensation for khula, the judge shall rule based 
on not exceeding the value of customary dowry at 
the time of the ruling.”

Thus, when amending this article, the legisla-
tor added the phrase “without the consent of her 
spouse,” meaning that the wife has the right to ini-
tiate khula without her spouse’s consent and has 
complete freedom to do so without any reason. 
Previously, obtaining the spouse’s consent was 
necessary for a khula ruling,24 which often allowed 
the spouse to pressure the wife to agree to a high-
er compensation for khula, especially with the de-
cline in religious infl uence.

Therefore, the legislator may also have been 
infl uenced by the text of Article 16, paragraph 1, of 
the aforementioned Convention on the Elimination 
of All Forms of Discrimination against Women. This 
means that the right to divorce granted by the leg-
islator to the spouse in Article 48 of this code di-
rectly corresponds to khula for the wife. On the one 
hand, khula, as provided for in Islamic law before 
international agreements, is permissible and legit-
imate because it helps alleviate harm and damage 

22 Ayssat, E. Y. (2003). Divorce by Request of the Wife in 
Algerian Family Law Supported by Judicial IjƟ had of the 
Supreme Court. Master’s thesis in Law, Contracts and Li-
ability Department, Faculty of Law, Algeria, p. 10 and fol-
lowing.

23 The Algerian Family Code. (2005). Offi  al gazeƩ e, Issue 
15, 1 <hƩ ps://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: 12.07.2024). 

24 Ben Sghi, M. (2014). Impact of Amending Family Law 05-
02 on the Legal Status of Women. University of Khenche-
la, No. 1, p. 109.

to the woman and compensates the spouse for the 
consequences of separation.

2.2. The woman’s right to 
guardianship over her nurtured 
child

The Convention on the Elimination of All Forms 
of Discrimination against Women equalizes paren-
tal rights between fathers and mothers in guard-
ianship over their children and all matters related 
to them, as stated in Article 16, paragraph (d) of 
the Convention for the Elimination of All Forms of 
Discrimination against Women for the year 1979.

As for the Algerian legislator regarding guard-
ianship, Article 87 of the Family Code25 stipulates 
that guardianship over minors belongs to the fa-
ther. In the event of his death, the mother assumes 
guardianship by law. If the father is absent or in-
capacitated, the mother takes over urgent matters 
concerning the children. In divorce cases, the judge 
grants guardianship to the parent awarded custody 
of the children.

Through this article, it becomes evident that the 
Algerian legislator has granted women guardianship 
rights over their minor children in the absence of 
the father or in cases of separation where custody 
is awarded to the mother. This embodies the prin-
ciple of equality between men and women regard-
ing rights and responsibilities towards their children. 
This change was infl uenced by the CEDAW conven-
tion on the one hand and, on the other hand, due 
to the neglect sometimes experienced by children 
from their fathers after separation, leading to admin-
istrative diffi  culties for the nurtured child with their 
mother.

CONCLUSION

Despite the Convention on the Elimination of 
All Forms of Discrimination Against Women being 
the fi rst international document to ensure all rights 
for women in all areas of life and also guarantee-
ing all eff ective ways to eliminate discrimination 

25 The Algerian Family Code. (2005). Offi  al gazeƩ e, Issue 
15, 1 <hƩ ps://www.joradp.dz/FTP/JO-ARABE/2005/
A2005015.pdf?znjo=15> (Last accessed: 12.07.2024).
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against them, it has brought about both positive 
and negative impacts on Arab-Islamic and Algerian 
families. The Convention aims to establish abso-
lute equality between men and women in all areas. 
At the same time, Islamic law recognizes the natu-
ral diff erences between men and women, assigned 
by the Creator, and distinguishes the roles and re-
sponsibilities of each in life. These diff erences are 
not considered discrimination but complementary 
factors that help each fulfi ll their role comprehen-
sively to complement the other.

The Algerian legislator attempted to reconcile 
Islamic and international references in the Family 
Code, oscillating between equality between men 
and women and protecting women, whether at the 
conclusion of marriage, during marriage, or in the 
dissolution of marital relationships.

Consequently, women were granted several 
rights, such as the right to choose a spouse, the 
right to conditions, and the right to dissolve the 
marital bond at her sole discretion. However, wom-
en have not achieved this advancement eff ectively, 
and there are still many loopholes that prevent the 

realization of the desired goals of the Family Code.
Recommended proposals for developing and 

enhancing the status of womenincludes:
 ● Activating the judiciary's role in family mat-

ters by adding new legal provisions, wheth-
er in family law or civil and administrative 
procedures law, to provide greater protec-
tion for women before the judiciary;

 ● Returning the role of the guardian in mar-
riage to its position before the amendment 
for adult women because their presence is 
a protection for women and not a dimin-
ishment of their will in marriage or an un-
derestimation of their ability to determine 
their fate, as some may think;

 ● Abolishing Article 6 of the Family Code, 
which recognizes customary marriage, and 
Article 22 of the same code, which allows 
its registration, to protect women from the 
risks of customary marriage and its poten-
tial consequences.
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