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which implies that competition law does not exist independently of
era and context, and it is important that competition law and its en-
forcement mechanisms function effectively in the conditions of the
Keywords: modern digital economy. The article then defines the digital econo-
Competition, Competition law, my and describes two of its key features, (big) data and digital plat-

forms. A number of theoretical problems are then mentioned which
may hinder the effective enforcement of competition law in relation
to similar economic agents/markets.

The main part of the article will concern the review of the deci-
sions made by the Competition Agency in relation to online markets
and digital platforms. Since there are currently no special legislative
or by-law norms necessary for the effective enforcement of compe-
tition law in the digital age, the Competition Agency is guided by the
general legislative framework regulating competition law to resolve
similar issues. The analysis of the decisions revealed that the prac-
tice of the Agency develops in the direction of only two: (I) unfair
competition (Il) agreements restricting competition, and currently
there is no, for example, a decision of the Competition Agency re-
garding the abuse of a dominant position by digital platforms.

Digital, Economic, Virtual
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INTRODUCTION

With the development of data-driven, digital
and online technologies/services, financial trans-
actions have gradually shifted from real space to
virtual one. Consequently, the competition be-
tween economic agents has become virtual. The
development and enforcement of competition law
has historically been formed in relation to tradi-
tional markets, however, considering the new tech-
nological reality, competition law and its executive
bodies, like many other areas of law and public
administration, have to adapt to virtual reality,
so that competition law does not fall behind the
times and ensure its effective enforcement.

Georgian competition law and its main execu-
tive body - Georgian Competition and Consumer
Agency (hereinafter - Competition Agency, Agen-
cy) are facing this challenge, which is a young or-
ganization compared to European or American
competition enforcement institutions and has
relatively limited legislative, technical or human
resources. Despite the aforementioned, the mis-
sion of the Agency is to successfully respond to
the mentioned challenges so that on the one hand
Georgian consumers are not affected and various
markets (traditional, virtual or mixed) continue to
function in accordance with the competition legis-
lation, and on the other hand, to ensure the per-
formance of the indirect function assigned to it by
the EU-Georgia Association Agreement, that means
the development of Georgian competition law in
accordance with the law of the European Union,
whether it is harmonization of legislation or con-
sidering the practice of European courts. Naturally,
this also applies to digital competition, which also
is an important challenge for the competition law
of the European Union.

Considering the above, the purpose of the arti-
cle is to identify, systematize and analyze the de-
cisions taken by the Agency on digital competition
issues. To achieve the goals of the research, the
traditional (dogmatic) method of legal research
will be used, which means the processing of legis-
lation, by-laws, decisions of the Agency or relevant
academic literature.

The next part of the article is devoted to the
definition of the digital economy and especially to
the following important factors - data and online

platforms. Then the substantive and enforcement
issues that may hinder the effective regulation of
the digital economy by the competition law are
discussed. The fourth chapter of the article re-
views the legal framework of Georgia in relation
to digital markets, and the fifth chapter is devoted
to the analysis of the decisions of the Agency. The
discussed issues are summarized at the end of the
article.

1. DIGITAL ECONOMICS -
BUSINESS MODELS AND OTHER
CHARACTERISTICS

With the rapid development of technologies,
new means or business models have become
available to economic agents that can be used
to save resources, gain competitive advantage or
market power, and/or create value for consumers/
markets. In this part of the article, a definition of
the digital economy is proposed. Its two import-
ant features are also discussed: 1. Data-based eco-
nomic activity 2. Digital platforms. It is the unique
characteristics of the digital economy that have
led to the development of new forms of competi-
tion, which, in turn, have presented new challeng-
es to the effective enforcement of competition law.

The digital economy refers to economic activity
that is produced entirely or substantially through
digital technologies and the business model is
based on digital products or services! The digi-
tal economy usually functions using technologies
such as the Internet, cloud technologies, smart
algorithms, etc. The terms “information economy”
or “internet economy” are sometimes also used to
denote the digital economy. Sometimes it is diffi-
cult to distinguish between the traditional econ-
omy and digital products/services, because the
business model combines both, and such cases
are sometimes referred to by the name of “mixed
economy”. With the development of technologies
and computing power, new digital products or ser-
vices are rapidly developing, therefore it is impos-
sible to present all the driving characteristics of

1 Bukht, R., & Heeks, R.. (August 3, 2017). Defining, Concep-
tualising, and Measuring the Digital Economy. Develop-
ment Informatics Working Paper no. 68. p. 13. Available
at SSRN: https://ssrn.com/abstract=3431732 or http://
dx.doi.org/10.2139/ssrn.3431732
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the digital economy, but we can distinguish the
following two characteristics: (big) data and digital
platforms.

1.1. (Big) Data

The business model of companies in the digi-
tal economy is often based on the acquisition and
processing of data by economic agents. This can
be personal data of individuals and any other type
of data. Considering the volume and other charac-
teristics, we may be dealing with the so-called “big
data” or as it is sometimes called, “big data analyt-
ics”. Companies collect, process and analyze large
sets of data to gain insights, optimize processes
and make data-driven decisions. Data-driven busi-
ness models span a variety of industries, including
technology, finance, healthcare, and retail. Compa-
nies with access to huge data sets can have signif-
icant market power and create “data monopolies”.
Having such data advantage, as well as the high
cost of acquiring and processing large sets of such
data, may create barriers to entry for smaller com-
petitors in relevant markets, which may ultimately
have a negative impact on competition, innovation
and consumer welfare.

1.2. Digital Platforms

Digital platforms are online ecosystems that
facilitate interactions and transactions between
users. These platforms typically offer different ser-
vices such as search engines (Google), social net-
works (Facebook), e-commerce (Amazon) and app
stores (Apple). Similar platforms usually create the
so-called “Two-sided markets”, where, for exam-
ple, service providers (one market) are connected
with end users (the other market). The mentioned
model is based on the so-called “network effects”,
meaning that the value of the platform increases
as more users join both markets. For example, on
the one hand, increase in the number of end us-
ers on the platform makes the use of said platform
more attractive for service providers. On the other
hand, a large number of service providers usual-
ly increase competition, improve quality and offer
end users a better choice of products/services.

Similar platforms usually also use the personal
or big data discussed in the previous subsection,
which allows them to study consumer behavior
and implement accurate and customized (person-
alized) offers. Despite significant value creation,
online platforms create risks in terms of compe-
tition and consumer welfare, which may include
vertical integration and abuse of market power,
offering discriminatory personalized prices to end
users, creating barriers to market entry, high costs
of switching to an alternative market, etc.

2. COMPETITION LAW
CHALLENGES FOR THE DIGITAL
ECONOMY

Development of the digital economy, on the
one hand, has helped economic agents to place
their own services or products, through the Inter-
net or various platforms, consumers have access
to more information and therefore better choices
to compare the quality or price of different prod-
ucts. Despite significant positive effects, the Inter-
net economy has also created significant challeng-
es for competition law and policy. Such risks are
increasing and should be assessed individually in
relation to each individual case, although concep-
tually, they can be divided into “substantive” and
“enforcement” challenges.

In the background of the development of mod-
ern technologies and digital economy, the so-
called big technological companies (“Big Tech”)
were formed. Also, the so-called American su-
per-firms Facebook, Amazon, Apple, Netflix and
Google, which are also referred to by the acronym
‘FAANG), are often singled out.? The mentioned or-
ganizations possess unprecedented market power,
financial, technical and political power and create
unprecedented challenges for competition law
and policy. Naturally, given such a powerful mar-
ket situation, FAANG economic agents are also un-
der special attention, pressure and sanctions from
competition law enforcement bodies. For example,
Apple was fined 1.8 billion Euros by the Europe-

2 Young, R. and Crews, W. (April 17, 2019). “The Case
against Antitrust Law: Ten Areas Where Antitrust Policy
Can Move on from the Smokestack Era”. Competitive En-
terprise Institute. (2019). Available at SSRN: https://ssrn.
com/abstract=3458540
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an Commission in one of the cases for violation of
competition law.?

The main objective of competition law/policy is
to ensure effective competition in various markets
and to protect the welfare of consumers, so that,
for example, anti-competitive agreements by com-
panies do not harm the end consumer. In the dig-
ital economy, it is sometimes difficult to achieve
the main objectives of competition law. In partic-
ular, on the part of online platforms, it is possible
to restrict competition for service/product supply-
ing firms, create artificial barriers to the market, fix
prices by means of smart algorithms, worsen the
quality of products/services for the end user, in-
crease the cost, etc.

As for the enforcement challenges, this includes
the difficulty of applying and effective enforcement
of competition law specifically for the digital econ-
omy, directly from the enforcement authorities of
competition law, based on the available resources
and legal framework. When assessing individual
actions, determining anti-competitive actions and
imposing sanctions on relevant economic agents,
competition enforcement agencies act based on
the legal or theoretical grounds that was formed
along with the development of competition law
and relevant judicial practice, although this may
not be sufficient in cases related to the digital
economy. In particular, it is possible to complicate
the definition of the relevant market, and/or to de-
termine the market power of the relevant agent in
the said market,* the traditional economic theory
of damage may not work in relation to digital mar-
kets,® there may be non-price competition (for ex-
ample based on data), or the ex-post enforcement
of competition legislation may be delayed.

3 Please, see the press release of the European Commis-
sion, March 4, 2024, regarding the fining of Apple. Avail-
able (checked: March 12, 2024) at: https://ec.europa.eu/
commission/presscorner/detail/en/ip_24 1161

4 Graef, I. (September 8, 2015). “Market Definition and Mar-
ket Power in Data: The Case of Online Platforms”. World
Competition: Law and Economics Review, Vol. 38, No. 4.
(2015), pp. 473-506. Available at SSRN: https://ssrn.com/
abstract=2657732

5 Zelger, B. (2023). “Restrictions of EU Competition Law in
the Digital Age: The Meaning of ‘Effects’ in a Digital Econ-
omy”. In Studies in European Economic Law and Regula-
tion, Volume 25. Springer. Chapter.

3. DIGITAL MARKETS AND
GEORGIAN LEGAL REGULATION

The Law of Georgia “On Competition” (hereinaf-
ter “the Law”) establishes the standards of protec-
tion and enforcement of free and fair competition
in Georgia.

The Agency detects anti-competitive activities
in four main areas: anti-competitive agreements,®
abuse of dominant position,” unfair competition®
and restriction of competition by state/adminis-
trative bodies.’

In recent years, important changes have been
made in the competition legislation of Georgia
in the direction of the policy and enforcement of
competition law, where the changes introduced in
the competition legislation in 2020 should be es-
pecially noted,? as a result of which the powers of
the Agency have increased, a number of provisions
have been refined and harmonized with the leg-
islation of the European Union. However, today’s
Georgian legislation regulating competition does
not include regulations on the standards of com-
pliance with competition rules on electronic/digi-
tal markets, which, on the one hand, should be a
guide for competition executive bodies,"” and on
the other hand, for all economic agents operating
in the relevant market, and in case of violation of
which appropriate sanctions should be imposed.

4. GEORGIAN PRACTICE OF
ENFORCEMENT OF COMPETITION
RULES ON DIGITAL MARKETS

Although the competition legislation, including
the Law “On Competition”, does not contain a di-
rect reference to the enforcement of competition
in digital markets, the authority of the Agency ap-
plies equally to the enforcement of competition

6 Law of Georgia “On Competition”, Article 7.

7 Ibid., Article 6.

8 Ibid., Article 113.

9 Ibid., Article 10.

10 Law of Georgia N 7126 of September 16, 2020.

11 The enforcement body of the competition policy is not only
the Competition Agency, but also the court, in particular,
according to the first paragraph of Article 28 of the Law of
Georgia “On Competition”, a person has the right to apply to
the court for violation of the Law “On Competition” without
applying to the Agency.
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in traditional and online markets, and despite the
absence of special legal regulation on digital mar-
kets, the Agency in practice Investigates possible
facts of violation of competition rules on digital
markets or restrictions of competition by partici-
pants of the electronic platform based on general
regulations, including unfair competition and re-
strictive agreements.

4.1. Unfair Competition on Online
Platforms

In 2016 and 2017, after the establishment of the
agency, one of the first investigations was related
to cases considering possible facts of unfair com-
petition on the online platform, in particular, on
the online social platform. Among the mentioned
cases are the so-called the case of the “Institute of
Parasitology”? the case of “iTechnic”® as well as
the case of “Design House"*

Article 11° of the Law prohibits unfair compe-
tition and considers as unfair competition the
action of an economic agent that contradicts the
norms of business ethics and harms the interests
of competitors and consumers. At the same time,
this article also defines the specific components of
the actions, which in accordance with the amend-
ments to the law implemented on November 4,
2020, is an exemplary (and not exhaustive) list.

For the purposes of Article 11° of the Law, to
qualify the action of an economic agent as unfair
competition, the following conditions must be
present together: a) the action must be contrary
to the norms of business ethics; b) the action must
harm the interests of competitors; c) the action
must harm the interests of the user.

12 The decision approved by the order of the Chairman of
the Competition Agency of Georgia N 152 of Septem-
ber 14, 2016. Available at: https://gcca.gov.ge/uploads
script/decisions/tmp/7ff474e39c874d1a859636e3a7b00
4al.pdf

13 The decision approved by the order of the Chairman of
the Competition Agency of Georgia N 04/186 of July 19,
2017. Aavailable at:
https://gcca.gov.ge/uploads_script/decisions/tmp/558d0
9388bf64de78446e681f928dd62.pdf

14 The decision approved by the order of the Chairman of
the Competition Agency of Georgia N 04/132 of May 30,
2018. Available at: https://gcca.gov.ge/uploads_script/
decisions/tmp/338c58ca9dca4499953a4175a8d97584.

pdf

The aforementioned cases discussed by the
agency within the framework of unfair competition
on online markets, were related to the actions tak-
en by economic agents on the online social net-
work, namely Facebook (Meta) platform. The core
service offered by Facebook™ is its online social
networking platform.®

Social media, i.e. social networking platforms
are [W]eb-based services that allow individuals
to (1) create a public or semi-public profile within
a limited forum, (2) establish a list of other users
with whom they share a connection, and (3) view
and browse the network list of connections made
by yourself and others.”

If the primary purpose of creating Facebook
was limited to connecting users with other us-
ers, later on, another aspect emerged that makes
Facebook a two-way market again, and no longer a
platform for private user-to-user. Facebook is cur-
rently used as a point of contact between private
users and professionals who advertise their prod-
ucts and services.®

While, on the one hand, an entrepreneurial en-
tity/economic agent uses the Facebook platform
as a means of contact, information exchange and
direct connection with customers and potential
customers, and on the other hand, as a means of
disseminating information about their products
and services, advertising and attracting customers,
at the same time, any economic agent’s conduct
on a social network may be subject to competition
law control.

“Institute of Parasitology” Case

The so-called “Institute of Parasitology” case
concerned, among other circumstances, actions
taken in the market for online social networking

15 A number of national competition authorities have also
found that Facebook has significant market power in
relation to digital advertising services and social net-
working services. (Autorité de la concurrence, 2018[95];
Bundeskartellamt, 2018[96]; ACCC, 2019[93]; CMA,
2020[76]), see OECD (2020), Competition in digital adver-
tising markets, http://www.oecd.org/daf/competition/
competition-in-digital-advertising-markets-2020.pdf

16 Case no. COMP/M.7217, Facebook/WhatsApp.

17 Boyd, D., M. & Ellison, N., B. (2007). Social Network Sites:
Definition, History, and Scholarship, 13 J. Computer-Medi-
ated Comm, 210, 211.

18 Gebicka, A., Heinemann, A. (2014). Social Media & Com-
petition Law. World Competition, 37(2):155.
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services, the use by the Institute of Parasitology of
the logo of its competitor - the Scientific Research
Institute of Tropical Medicine, as its trademark be-
fore registration, and especially after registration.
In particular, the defendant placed the trademark
of the complainant economic agent on its official
Facebook page, which, from the agency’s point of
view, created a false impression to the customer by
providing false information/advertisement, more-
over, it caused confusion between these two in-
stitutions, which ultimately provided the basis for
qualification of the act as an unfair competition.
Accordingly, in this case, Article 11°, Second Para-
graph, Sub-paragraph “a” was violated, which pro-
hibits the transmission of such information about
the goods using any means of communication (in-
cluding improper, dishonest, unreliable or clearly
false advertising) that creates a false impression
on the consumer and prompts him to take certain
economic actions.”

“iTechnic” Case

In the “iTechnic” case, the appellant iTechnic
LLC argued with the competing defendant com-
pany iPlus LLC, inter alia, the cancellation of their
official page by the Facebook administration as
a result of mass reporting of the Facebook page
owned by iTechnic LLC, and on the other hand, cre-
ation and administration of the websites - iTech-
nic Georgia and “Fake iTechnic” - on the social net-
work Facebook. The complainant believed that the
representatives of iPlus LLC were behind the men-
tioned Facebook pages and they were publishing
misleading and damaging information on behalf of
iTechnic LLC.

Despite the fact that the agency established
the participation of iPlus LLC in sending so-called
“reports” to the page owned by iTechnic LLC, it
pointed out that the cancellation of the page is
not within the competence and possibility of iP-
lus, since the Facebook administration itself takes
the decision on this matter in accordance with its
own internal regulations. The act of canceling the
page, according to the agency, is the result of the
existing private legal relationship between the so-
cial network and its users and was related to the

19 Decision approved by the order of the Chairman of the
Competition Agency of Georgia N 152 of September 14,
2016, p. 47.

unauthorized use of the name and logo of the Ap-
ple company. Accordingly, the implementation of
the action cannot be attributed to the defendant,
which in itself excludes the violation of the law.?

Another disputed circumstance was related to
the cancellation of the page of the social network
of the applicant by Facebook Inc. by iPlus LLC. after
publishing posts indicating that iPlus has taken it
upon itself to take down the page, that iPlus is a
future partner of Apple Inc, iPlus with the support
of Apple Inc. has launched a campaign of “Fake Ap-
ple Stores”, i.e. of cancellation of fake Apple Inc.
stores in Georgia, the reason for which was men-
tioned the manipulation of the name of the repre-
sentative of Apple Inc. and the name of the “Apple
Store” on the part of such pages.

In this regard, the agency considered that the
information disseminated was not incorrect, differ-
ent from reality, and the use of the term “Fake Ap-
ple Store”, especially the word “fake”, was within the
freedom of expression protected by the constitu-
tion and may be used in cases of unauthorized use
of the trademark, which in this case was no false
information regarding iTechnic LLC. Accordingly,
the Agency considered that there were no grounds
established by law necessary to determine unfair
competition, and there was no violation of Article
113, Part two, Sub-paragraph “c” of the Law.”!

“Design House” Case

Another investigation that the agency conduct-
ed into the digital social network service sector is
the Design House case concluded in 2018, where
Design House LLC sued the actions of DNA LLC and
Dimplex Georgia LLC as unfair competition.

The complaint was related to the dissemina-
tion of information by the defendant companies
through Facebook posts, which related to the ille-
gal activities of Design House LLC, the suspension
of its activities and the impossibility of providing
warranty services by it.

20 Decision approved by the order of the Chairman of the
Competition Agency of Georgia N 04/186 of July 19, 2017,
p. 58.

21 Ibid., p. 62.

22 The decision approved by the order of the Chairman of
Competition Agency of Georgia N 04/132 of May 30,
2018. Available at: https://gcca.gov.ge/uploads_script/
decisions/tmp/338c58ca9dca4499953a4175a8d97584.

pdf
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The Agency discussed the extent to which the
information disseminated through the post on the
Facebook page represented a fact that harmed the
reputation of the complainant. According to the
agency, discrediting and harming the reputation
of a company or its product can be done in sev-
eral ways, including by spreading false and neg-
ative information about the company’s products,
or by damaging the company’s image. The infor-
mation in the Facebook post, which concerns the
suspension of the company’s activities, its illegal
activities or non-issue of guarantees, is not con-
firmed and represents a negative action damaging
the competitor’s reputation. However, considering
the general nature of the post, the information is
directed not only to specific products, but also to
the company’s activities in general. Thus, it leads
to the creation of a wrong view on the activities of
Design House LLC and its discreditation — which,
in turn, was a violation of Article 11°, Paragraph 2,
Sub-paragraph “c” of the Law.?

4.2. Agreements Restricting
Competition in Online Markets

The practice of the Competition Agency in rela-
tionto agreements restricting competition includes
three cases, two of which have been completed -
the so-called Booking.com case* and the Online
Sale of Cinema Tickets case.” As for the third, it
concerns the investigation of the case started by
the agency in February 2024 in the electronic com-
merce market.?

Booking.com Case
In the decision of January 9, 2017, the Agency

23 Decision approved by the order of the Chairman of the
Competition Agency of Georgia N 04/132 of May 30,
2018, p. 21.

24 The decision of the Chairman of the Competition Agency
of Georgia, N 5 of January 9, 2017. Available at: https://
gcca.gov.ge/uploads_script/decisions/tmp/bab070eafe7
a4cfb824dddeaaa0d1b81.pdf

25 The decision approved by the order of the Chairman of
the Competition Agency of Georgia N 04/1031 of Decem-
ber 29, 2023. Available at: https://gcca.gov.ge/uploads
script/decisions/tmp/phpdailUR.pdf

26 Please, see the information published on the Agency’s
website on February 20, 2024, about the initiation of the
investigation. Available (checked: March 12, 2024) at:
https://gcca.gov.ge/index.php?m=372&news_id=1455

discussed the statement of the Competition Law
and Consumer Protection Center regarding the al-
leged violation of Article 7 of the law by Booking.
com B.V., namely, the so-called Application of Par-
ity (MFN) contractual conditions.?

Despite the fact that the Agency left the appli-
cation inadmissible, the decision is interesting in
several circumstances. The Agency discussed the
relevant market and considered it to be the mar-
ket for online hotel booking platforms. Regarding
the product boundaries of the relevant market,
the Agency noted that it does not include ordi-
nary travel agencies and various means of book-
ing hotels outside the Internet space (offline). In
addition, metasearch engines, which are similar to
online booking platforms (Online Travel Agencies/
OTA), are search engines that can be used to find
and identify other search engines. In addition, the
agency explained that online booking platforms
create so-called two sided market.?®

Regarding the disputed contractual condition,
Most Favored Nation (MFN) or the same Parity
Clauses in the hotel reservation sector is one of
the important constituent parts of the existing
agreement between hotels and Online Booking
Platforms (OTA). Two categories of MFN conditions
are distinguished - “narrow” and “broad”.?

The broad MFN clause of the agreement oblig-
es the hotel to ensure the availability of the best
room at the lowest price on its counterparty's on-
line booking platform. This means that the price
posted on this online booking platform should be
lower than other (both online and offline) chan-
nels for selling one's own services.

In contrast to the above, in the case of a narrow
MFN condition of the contract, the hotel has a de-
fined obligation not to offer the customer a price
lower than the price fixed on the relevant platform
on its website. However, it does not restrict the
hotel from offering the displayed price to the cus-

27 The essence of the MFN condition is discussed in detail in
Chapter 2 of this document.

28 See the Agency’s Market Monitoring Report of Online Ho-
tel Reservation Platforms, 2019, pp. 4-5. https://gcca.gov.
ge/uploads_script/decisions/tmp/ba93e69448d1440f80
6dd21c5a19edd9.pdf

29 In this regard, see: COMP/2020/0P/0002 — Market Study
on the Distribution of Hotel Accommodation in the
EU, available at: https://competition-policy.ec.europa.
eu/system/files/2023-01/kd0722783enn_hotel
accomodation_market study.pdf
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tomer through other platforms or online or offline
channels.®

At the stage of admissibility of the application,
the competition agency studied the compatibil-
ity of the agreements concluded by Booking.com
B.V. with hotels located in the territory of Georgia
with the Georgian competition legislation. At the
stage of admissibility of the submitted application,
Booking.com B.V. expressed readiness to extend
the contractual conditions established in the Eu-
ropean Union to the territory of Georgia as well,
which implies the use of narrow MFN conditions.3"*

Finally, the agency did not recognize the appli-
cation as admissible, although it started monitor-
ing the mentioned market in 2017 and finished it
in 2019.

“Online Sale of Cinema Tickets” Case

At the end of 2023, the Agency issued a decision
regarding the market for retail electronic/online
sale of cinema theater tickets in Georgia.

Although the disputed action indicated by the

30 See the decision approved by the order of the Chairman
of the Competition Agency of Georgia N 5 of January 9,
2017, p. 13.

31 Notably, since 2010, several EU national competition
authorities (NCAs) have investigated parity clauses in
agreements between OTAs (notably Booking.com, Expe-
dia and HRS) and hotels. However, the manner in which
national competition authorities, national courts and leg-
islators have intervened against these clauses has varied
considerably and has led to some legal ambiguity for the
business sector across the EU. In 2015, the competition
authorities of France, Italy and Sweden accepted the con-
ditional commitments offered by Booking.com to replace
the broad parity clauses with narrow parity clauses in
the agreements concluded with hotels operating in these
countries. However, the German Competition Authority’s
decision of December, 2013, against HRS and decision of
December, 2015, against Booking.com prohibited the use
of all parity clauses (broad and narrow) by these two plat-
forms, finding that Booking.com’s narrow Parity Claus-
es also limited competition. See: French Competition
Authority, Decision 15-D-06 of April 21, 2015; Italian
Competition Authority, Decision of April 21, 2015; and
Swedish Competition Authority Decision 596/2013 of
April, 15 2015. German Competition Authority, Decision
B 9 — 66/10 of December 20, 2013 and Decision B 9 —
121/13 of December 22, 2015.

32 The Agency’s decision of January 09, 2017 on the refus-
al to start an investigation based on the application of
the Competition Law and Consumer Protection Center
NO01/1090 of November 15, 2016, p. 25.

33 See the Agency’s Online Hotel Booking Platforms Market
Monitoring Report, 2019.

appellant E.Biletebi LLC was not committed direct-
ly in the online market, the direct impact was on
the online/electronic sale market of cinema tick-
ets.

More specifically, the appellant E.Biletebi LLC
(biletebi.ge) appealed, among other circumstanc-
es, to the violation of Article 6 (abuse of a dom-
inant position) and Article 7 (anti-competitive
agreement) of the Law, while pointing to the sub-
ject of the dispute the agreement containing the
provision of “exclusive delivery” of cinema tickets
signed in 2022 between Distribution Company LLC
and Tnet LLC, as a result of which access to the
market of online sale of cinema tickets was limit-
ed.

As a result of the research, the special role of
the Distribution Company in the market structure
was confirmed, because it is the only importing
company of movies in the territory of Georgia,
and at the same time, it was the only authorized
entity for the sale and distribution of tickets for
attending the movie screenings of the main cine-
mas (Cavea City Mall Saburtalo, Cavea Thilisi Mall,
Cavea East-Point, Cavea Gallery, Amirani, Apollo
together as Cavea Group) operating in the territory
of Georgia.**

The applicant company E.Biletebi LLC and one
of the defendants Tnet LLC operate in the field
of electronic commerce through their own online
platforms, in this case, E.Biletebi LLC - biletebi.ge,
and Tnet LLC - through tkt.ge and represent com-
peting economic agents in the field of selling tick-
ets for attending various types of events organized
on the territory of Georgia.

The mentioned case was outstanding in the
practice of the Agency in several aspects. First of all,
based on the circumstances revealed at the initial
stage of the investigation. After 2017 for the first
time, the agency applied to the mechanism of the
so-called temporary measures (interim measures)®

34 The decision approved by the order of the Chairman of
the Competition Agency of Georgia N 04/1031 of De-
cember 29, 2023, p. 55. Available at: https://gcca.gov.ge/
uploads_script/decisions/tmp/phpdailUR.pdf

35 The Agency used the “temporary measure” mechanism
for the first time in the decision approved by the order
of the Chairman of the Agency N04/91 of April 21, 2017,
the so-called “Port of Poti” case, see: https://gcca.gov.ge/
uploads_script/decisions/tmp/def47d73b32b4cf0a9538¢

€94addd593.pdf
36 In most jurisdictions, the first condition for the appli-
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provided for by Subsection “n” of the first para-
graph of Article 18 of the law, since it considered
that there were clear evidences of a significant re-
striction of competition.*” In accordance with Article
18, Paragraph 1, Sub-paragraph “m” of the Law and
Chapter VII?® of the Code of Administrative Proce-
dure, within the scope of the granted powers, the
Agency applied to the court and requested the sus-
pension of the “exclusive clause” of the contract
concluded between Distribution Company LLC and
Tnet LLC, and of the rights and obligations related
to the exclusive until the completion of the inves-
tigation by the Agency, which was satisfied by the
order of the Court of Appeal. It should be noted that
the suspension effect of the so-called temporary
measure had its consequences in the mentioned
case, when after the suspension of the controver-
sial “exclusive” contractual provision by the court
order, Distribution Company LLC resumed the sup-
ply of tickets to E.Biletebi LLC, signed an agreement
with it, on the basis of which the latter was able to
penetrate the relevant market.

In addition, during the investigation, the Agen-
cy revealed that Distribution Company LLC and
the main cinemas operating in Georgia (so-called
Cavea Group cinemas) represent a single informal
holding, therefore, Distribution Company LLC and
Cavea Group cinemas were considered as a single
economic entity.®

According to the Agency’s research, from 2016
until the signing of the controversial exclusive
agreement, a number of economic agents operat-
ed in the market of online sale of cinema tickets,
including the complainant, and after the “exclu-

cation of an interim measure is the need to establish a
likelihood of infringement (fumus boni iuris), see OECD
(2022), Interim Measures in Antitrust Investigations,
OECD Competition Policy Roundtable Background Note,
www.oecd.org/daf/competition/interim-measures-in-
antitrust-investigations2022.pdf

37 The European Commission first received the authority to ap-
ply a temporary measure by a court decision, Case 792/79
R., Camera Care, par. 14, and later — by Regulation 1/2003.
According to Article 8 (1) of the said Regulation, in “emer-
gency cases” caused by the threat of serious and irreparable
damage to competition, the Commission may, on its own
initiative, issue a decision on interim measures, if a prima
facie violation is established. see Decision approved by the
order of the Chairman of the National Competition Agency
of Georgia dated December 29, 2023 N04/1031, pp. 17-19.

38 Ibid.

39 Ibid., p. 16, 68-69.

sive supply” agreement, Distribution Company LLC
operated in the market of sale of cinema tickets
through its own channels - kinoafisha.ge, cavea.ge,
online application - through Cavea cinemas and
cinema box office and the platform selected by
him - tkt.ge (Tnet LLC) - exclusively.*

The Agency considered that Distribution Com-
pany LLC was a counterparty with no alternative
for E.Biletebi LLC and other economic agents in a
similar situation, and therefore a “necessary trade
partner”. Accordingly, its provision of services, i.e.
delivery of tickets, was a necessary prerequisite
for entering the market, and the refusal to provide
the mentioned service created an insurmountable
barrier for the applicant economic agent to enter
the ticket sales market.”

As for the qualification of the action, the Agen-
cy paid particular attention to the stage of the
pre-contractual negotiations of the disputed con-
tract, where, as it turned out, Distribution Company
LLC was simultaneously conducting negotiations
with both the appellant "E.Biletebi LLC and the de-
fendant Tnet LLC. Accordingly, the latter actively
carried out various actions to obtain the “exclusive
contract”*?

According to the Agency’s position, the agree-
ment revealed between "Distribution Company"
LLC and Tnet LLC, as well as between Distribution
Company LLC and E.Biletebi LLC, contained a pur-
pose-determined action, which per se (by itself)
represents an action against the law and in assess-
ing its severity, it is not necessary to additionally
examine the consequences of the agreement.* The
Agency indicated that a concurrence of wills to re-
move and exclude economic agents of the existing
competitor or potential competitor in the cinema
ticketing market and to close it, represented an
agreement that eventually was aimed to limit the
market, that constitutes anti-competition agree-
ment.*

Although at such a time, it is no longer neces-
sary to evaluate and assert the restrictive effect
of competition, since, finally, the exclusive verti-
cal coordination was signed in appropriate writ-
ten form between Distribution Company LLC and

40  Ibid., p. 150.

41 Ibid., pp.57, 116.
42 Ibid., pp. 114-118.
43 Ibid., p. 170.

44 Ibid., pp. 115, 118.
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Tnet LLC, the Agency additionally discussed the re-
strictive effect of exclusive vertical reservation on
competition, at which time the Agency used and
was guided by the following criteria: “extent and
duration of exclusive supply”, counterbalancing
market power of the supplier, level of trade and
nature of the product/service, presence of barriers
to entry at the supply/supplier level. In addition,
the Agency considered relevant and discussed the
content, subject matter and the actual result of
the “exclusive supply” reservation of the contest-
ed contract.

In the end, the Agency established a viola-
tion of Article 7 of the law and imposed a fine of
1120,562 GEL on the single economic entity Dis-
tribution Company LLC and Cavea Group cinemas,
544,328 GEL - on Tinet LLC, and on E.Biletebi LLC-a
fine in the amount of 5,368 GEL was imposed.

It should be emphasized that this is the first
precedent in the practice of the Agency, when the
complainant was also found to be a party violating
the competition legislation, and the corresponding
sanction was imposed.

In addition, to generalize the results of the re-
search and improve the online ticket sales market,
the agency issued mandatory recommendations
for consideration towards ticket distributors/orga-
nizers of cultural, entertainment, creative, sports,
leisure and tourism, educational, transport or oth-
er types events/products/services, so that the se-
lection process of the online ticket seller platform
and the management of the contractual relation-
ship with it are carried out in such a way as not to
cause unreasonable restriction of competition.

“Mastercard” Case

The latest investigation, which will affect the
e-commerce market, was initiated by the Agency on
its own initiative in February, 2024, on the alleged
violation of Article 7 (anti-competition agreement)
of the Law. The matter concerns the offer of ex-
clusive discounts for Mastercard card holders only
on the web-portal belonging to Tnet LLC — www.
swoop.ge, when selling specific products.

It should be noted that the information about
the alleged violation was provided to the Agency
by the company Rational Solutions (www.hotsale.
ge). Later, the company withdrew its complaint,

45  Ibid., pp. 118-151.

however, based on the factual circumstances de-
scribed in it and the attached evidence, reason-
able doubt arose regarding the fact of the alleged
violation. Accordingly, the agency, on its own ini-
tiative, started investigating the case.*®

CONCLUSION

The study of the decisions of the Agency
showed that the application and enforcement of
the Georgian competition law in relation to the
digital economy/markets is not very frequent up
to this stage, and the main part concerns the facts
of unfair competition through social platforms,
although it is not problematic in terms of the
enforcement of the competition law for the dig-
ital economy, because he actions of the relevant
agents did not involve any complex or technologi-
cal strategies to gain a competitive advantage.

Also, practices regarding restrictive agree-
ments on competition in electronic markets began
to take shape. The case of booking.com is signifi-
cant because the relevant digital market's produc-
tive boundaries have been determined, separating
it from the real market. As for the case of online
ticket sales, it is important that the Agency used
the so-called temporary mechanism before the fi-
nal decision, which was a very effective way for the
Agency to quickly respond and restore balance in
the electronic market, which, in the end, allowed
the economic agent to return to the electronic
market for ticket sales before the Agency made the
appropriate decision based on the investigation.

It is also worth noting that the Agency recently
started research on its own initiative in the field
of electronic commerce, which is the first case in
the Agency’s practice. Accordingly, the final deci-
sion on the mentioned case will be significant for
the further study of the enforcement of Georgian
competition law on digital markets.

and Consumer Protection
https://gcca.gov.ge/index.

46 Georgian Competition
Agency. (10.03.2024).
php?m=372&news_id=1455
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33939 gobbmmEngmms ,,dmms MYLbmMs3gmab bojoMmmzgmmb gmmzbymo LodgEbngmm
a3mb0b” BbsmEogdgmno (FR — 22-4466)

boqongzgmmb 3mb3yMabnob bodoMmomo

30330y g3mgodo — Johomymo dthodmoso
o ubbgoymo godmb3g3900

30mMao ggoMymogo
omI&mMMsbdn, bdmidmandnlb 1bn370bnBBn, Ludsmmmmol 3339 A B0, bAM3mandn, d3700300

830630 Boaybgmo
omI&mMMmsbBn, 16037006030 35MnB0-356009Mb-5L5L0, bLudsmoramols 33N Bad0, 30Mnbn,
bozmsbggorn

JobOMAIO0

bAHodNS dbgbL Logjommzgmmb 3Mb3nM9b3NNL o BMAbASMYONL E30L LB¥adgbdHML dngM
B0g3MmY 03dMYOM6/3Mmb3M96305LM0 I333d0Mgdam domgdymo goaby3ghomgodgdab ny-
BH0x0303000L, LoLHYFSHNBIENSL O dbNAbYMN Foaby3zghnmgdgdab Loyyd3zamMdg LggbdHML
9096 ©sd330Mxoxmon 3Magdhndnb dndmbamzsl. LHsHNOL dgbozsmdn bodasLAYMNY M8boTY-
©Mm3zg 3Mb3yMagbEnab badsmmemnb 3603369mMm3z060 godmb3939, M3 dgymnbbdmMdL, MMI 3mMb3Y-
M96300L LodsMmmamo oM 3MLYOMOL g3mJobs s 3MBHYJLAHNLOZED OdMY30IdME o 860T-
369mm30600, MM 3Mb37xMY6E00L Lodommamo s b sbMMgOo0L 8940603900 9B39dbH 06O
®3169d30mboMydgL MmybsdgMmmzy 3oxMYmo 93mbmangnb 30MmoOgddan. 8d0b 89893, bAHod NS db-
©96L 3oxzMymo 93MbmMIngnb Ex306030sL s dMBgML Bob MM 360d369MM306 Fobobnomgdgmb:
(00) dMbs(39990L s B0yMYM 3MsHMMBmOL. 39893 6sbbybgdns MBEY60dy MgmMayma
3MmMoOMds, Modol dgbodmms 890x9MbmbL 3Mb3xMYBENL LodsmMmmab gxgdhnsbn smbMmymgdy
9bas3L 93MbMBN3YM 3396(Hg0M36/d30MJOMb6 FndsMmmgdno.

bdhohoob domomon babomo dggbgds, Mbonb dsdMYODY My oBMPM 3MothBMMTIJONS6
9080Mmg000m, 3Mb3yMagbiEnab LLYggbhML TngMm domgdyma goabyzghnmgdgdnb dndmbomgzgsb.
306000006 39MzgMmonom oM sMLYOMOL oMy g3mdodn 3Mb3xMBENNL LadsMmmab gx3gdbhns-
Bo obmymgdnbamzgnb bognmm L3gEnamyMn LOZbMBAHOMM 86 306MBJ390adMg bMMBd0,
3Mmb33M96300L Loogabdm dLaE3LO LognmMbydnb goobobyzghow 3Mb3xMIB6ENNL LodoMmmmab do-
M9390M509m0 DMZon L3ebMbAEgomMm AsMAmMon bymddmzabymmodL. goabyzgdnmgdgdab
36303 3bsym, MM Losggbhmb 3Maghngs dbmmme mMma: (I) sMszgmambabonbogMa 3Mb63Y-
M96300bs @ (1) 3MB3xMY6ENnL dgdadMY37mMN Bg;Msbbdg0900b dndsMMYMYdNM 3005MPYOS
00 @mmobom3znb oM 3MLYOMODL, Fogomoma, LEgxbHML goobyzgdomgds FRMYM 3MdHBM-
M3900b dngM, @MBNb0MYd M AEamMasmgmodab dmmmibo dedmyqgbgdobmab ozozdnmgdno.

LO33306dM LOOY3IBN: 3Mb3YMYBENY, 3MBb3YMaBbENNL LadsMmmamn, 3oyMyN, §3MBMBN3Y,
30M@HomyMo
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ddbu3al™0

goxemMymo o mbwmonb  (Hggdbmemmgng-
00b/bgM30bg00L gob30M3MYOSLMSE gMhmoco,
0mbo339090%) ©oxnxdbgdymds  RNbsBLYMDY
H6ob6B0d309000 M3bEomeb Mgomymo  bLog-
ME0eb 3n0M@Mnomymdn goonbogzme. dgbo-
0000bo, 30M@HPomyMmo gobes 3Mb3xMabEnag
93Mmbmadngym 5396(hgoLb dmMmab. 3mbiyMmagbion-
0b LOdoMOEMNbL gobz0mMdMYds O dMbMHMYdY,
obHMMomMoE, HMIEOENIM d3dMYdmMeb do-
90MmM9000 AdIMYsmMno@s, MYdEs sbomo ¢ag-
bmenmgogmo Mgamonlb gomzsmabBobydnom,
3Mb33M9bE00L LadsMMdMbY s b vMASLMY-
mydgm MmMm3abmgdL, bodsmmmobs s Logsmm
000Mm39mmonb 093Mn Lb3gs dndaMmoymgdab
0Lgo3LOE, P63 3nMEHYoMYM MYIMOLMSO
0a3MoEny, Moms 3mbiyMmgbznob bLodoMmmo-
o 3/ AdmMmAgh MmL s PBMYb3gmymuyam
0g69bL d0obo 9399 H0S60 dMLMYMAdL.

0mb0ndbymo godmb3930L 606039 ©aL JoM-
ogmo 3mbiyMmgbinab bLodommoamnl o dabo
omdsbMmymagdgmn dmagzamn mmaabm - boge-
M039mmb 3Mb3yMobEn0L o AMAbIsMydgMmo
©05(3300L bd3gg6hME3 (BgdaMddn - 3Mb3YMYB630-
0b bodggbHM, Lasggbhm), MmBgaoE 3MB3YMY6-
3000L 33sbMymMgdgm g3MmM3P My 3dgMn3ym
06LbHOHYEN90M006 TgoMgdnm sbamasdM
MM3obndoEnod o 30aMY™Mn g3mgob godmb3g-
39009 LO3SbLybmE 093L dgoMmgdnm JgdMYEY-
0 LZbMBAEydMM, HggbnznMn My dEVTNS-
Bymo MybyMLYON. Bnybywagam BgIMmIadymaoy,
3Mb3yM9bEnnb LLYgIbHML Tobosy, BoMTdM)-
000 335LgbmbL 3B godMbB393900L, MoMY,
ghomo dbMnzg, oM dsMIM©Bbgb JoMmmzgmon
0mabdoMydmgdn o bLb3oobbzs 03dMYdT
(HFo©oE0gmds, 3oMhgemyMds oy dgMggmas)
39603Mdmb 3mb3nMob3nnL 306mMBIEYdMMONL
dgLo0sdnbo }®Y6JE3nMboMydsy, bmemm dgmMy
dbMmng, 39My639mymbL 03 sMo3nM@adnMmn i3yb-
Jgoob dgbmymgds, MdE dob H3Mm3o3d0M-bo-
Jommzgmmb osbmeoMgdnb dgmsbbdgdab gm-
6hadLbHT0 v93L o MoE guabbIMOL JoMmmymo
3Mb639Mg6300L bodommmab g3Mmzazdamab bo-
dommab dgbodsdnbo gobznmaMmgodsb, nd6900
9L 306MbAEgOMMOANL 30MTIMBNDYOS Yy g3Mm-
3gmo  bLobodommemygodnb 3Mogdhngnb gomzoe-
™obB06gds. 0bndbyman 0bgdMmngzns, dggbgds
3oxmMym 3mb3nMgbEnabyE, MeE 93MmgzagdnMmal

3Mb3yMgbEnnb LodsmMmmabmgznbsg 8603369-
™m306 godmb3935L 6oMIMoagbL.

999momb0dbymab gomzamabbnbgdom, bo-
H0oob 3005600, IMobNbML FogMymo 3mb3Y-
M96300L Lo3zNmMbyddy 3Mb3xMabENaL boogg-
bHmL Togm Bomgdymo goobyzghomgodgdnb
096M0xz030M50s, bobHYTSHNBIENS O dbdMN-
0. 33em930L 30669060L FoLoMBg30 godmygbg-
00 096900 LodsMmmnb 33y30L HMdNEN-
Jmo (emgdshnmn) dgomeo, M3 gmobbamodb
396mb3gdmmonL, 306mbg390wgooMmg ogMa-
0oL, 3mb3xMabiEnalb LYgabHML gowsby3gdon-
™7g0900b my dgLB0S30LN v33gTNYMa enathgMo-
Hhamob ©odydezgoob.

bHodnob IMIY36m babomo gMIMOL 30-
gmMymo 93mbmadngnb ©gBNboENsL o, gobbe-
3900M9000, 890093 86033690mM3506 QoghmMy-
0L - 3Mbs39090LY o MBEBNB 3MdhBMMIYOL.
090093 3obbomymon 0969060 ob dnbssMbMOMN-
30 0y LodmMbMymMagom bognmbgdn, MMIMIOTS3
dgbodmms dg0x39MbmL 3MB3xM9bEnalb Lodo-
Mool dogMm gogmyma g3mbmadngnb gx39dbo-
060 Mggnmomyds. bho®ob dgmmbg maz0 dndm-
nbomozb Eo@mMym 03dMYOMeb dndsMmmgdnm
Logommzgmmb  bLogabmbadgdmm  AsMAMUL,
bmmmm d9bymg mo30 agmMAMds 3Mb3xMabin-
0b LLOgabHML goaby3zghnmgdgdalb b3 NBDL.
bAHIHOOL OMEML 959000 gobbamymaon bogn-
mbgodo.

1. 80B&HICO 3dMeMBMBNd
— 0609%6Jdb aMO@IM3Is0 @I bb3y
dobab0a0)Jdo6™M3s0

Hh9946mamgngdob  LEMO  FobznmoMyds-
bbb ghmo, 93MbMAnzygMo 8396MgdnLbmM3nL
bgmdnbob3zmadn gobwo oboman bLodyomydgdo
o0y 00069L dmEgmgdo, MMAIWMgdnE dgbodmy-
090y godmygbgdym 0gbgb MabymbydoL @o-
Bmga3nLb, 3mb3xMabhymo 3nModabmodob oy
LOOSBMM domayymgdalb dIMm3m3900b, o6/
dmabdomgomgdnbam3znlb/0sdMab3nL  moMg-
0ymgo0b d99860L 30Bb0m. bhahnob o8 Bobogn-
don 990mma35%903mn 0gbyds 30@Mmyma g3mbm-
9030L ©9unbogns, sbY39, gobbomymon ngdbyd0
dobo mMmo 39603369mm3060 Toboboomgodgmo:
1. 9mbo39090%9 oxyxdbydymo 53mbmadngyMo
Logd0sbmos s 2. FYMIYM0 3WHBMMIYO0N.
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LEmMg FoxMymo 93mMbmangnb PbogzomyMmay
9oboLNOMYOMY0ds godmnb3zns 3MB3xMYBENOL
obamo ggmm3gonb gobgznmamgds, MedoE, Mma30L
adbMmong, sbomo godmbB393900L 606037 OvY9bo
3Mb3yM9bEn0b LodoMmmmob 9x3gdbhnsbo smbL-
Mmymgodo.

goxmMymo 93mbmadngs gymobbdmdb gzm-
bmdngyMm ogdhogmosh, Mmdgmog bobsmMAmg-
00 LAYMOE o6 3603369MmmM3bo EFNBRMYMO
H9946mamagngdab bLodyamgdom s 60dOL dm-
©IM0 98Ydbgos FogeMmym 3MMEYJHIOL o6
LgM30LYxOL.! oMy g3Mmbmadngs, MmgmMQa
BgLo, ®¥YbJEnmbamgdL obgmo BHxdbmemmang-
00b godmygbgdnm, MmgmMmgdnizss: 0b®Hamby-
Hho, omydommzsbo Hgdbmmmangdn, 9330060
dMgmMM0madgon o o.0. 3ogMymo 93mbmadngnl
ombobndbogzo BmazgMm, obLY39, 390mMnygbgds
h9MmB30bg00 ,,063MMB>300L 93MbMDINZs” o6 ,,06-
Hhambyhob 93mbmangs”. bobobob Mmymas go-
003360 hMo0Enym 93mbmMan3sby s FoRMYM
3MmEd30oLb/bgM30bgoL dmMab, MoEEsbsE
00%69L dmEamn MM039L v9MMN5690L O o3-
3350 990mb3zn390L dMgsgMm ,,d9Mgxmo g3mbm-
d0300L" bobgmomo3 dmabLyb0g096. Hgbmmm-
30900L o 3maddnyhaMmymo bLoddwmezmygdab
39630000M9505LM6 gM MO LEMIRI® 300MMOY-
0o sbamo gogmyma 3Mmeydhgdn oy LyMzn-
bgo0n, dgLodednbo, dgndmgdgmos 30RMYMO
93MbmadngnLb 8odmdMmo3g0gma yzgms dobobono-
090mab 65MIMAG6s, 0dEs 99330dMNd godm-
3ymo 9999an mMmo dsboboomyodgmo: (o)
dmbs390900 o 303MYMN 3edHRMMAJd0N.

1.1 (ool dmbozgdgdo

goxMym 93mbmadngadn 3ma3sbngdob d0d-
BaL dmEgmon bdnMmo 9x3ndbgds 93MbmanzgMmo
0396(H960L dbMoob dMBs398900L dM3M3900L
o 8073039000, 3b60dbymo dgndmgds nymb
MmmgmmE 060300500b 30Mo@n (39MbmbsmY-
M) 3mbs398900, 51939, 6500bA0gMa Lb3s babab
0mbo3900. IMEymMmMOnb o Lbzs Fobobnomyod-
®mg00b gom3z3eemnbB0bgodnm, LoJdg dgodmydo
339dmbogL 9.6. ,000 AMbsE9390Ma6* 86, MMam-

1 Bukht, Rumana, & Heeks, Richard. (2017, August 3). De-
fining, Conceptualising, and Measuring the Digital Econo-
my. Development Informatics Working Paper no. 68. p.13
Available at SSRN: https://ssrn.com/abstract=3431732 or
http://dx.doi.org/10.2139/ssrn.3431732

ME dmgsgm dob nbm09b, 00 IMbsEgdg-
00L 363 )030bM6* 3MB3060900 dgMmM39096,
0090039096 ©o 0360mM0Bg096 AMbsEgdme O
603M90900L, Mams dnommb nbgymmMmAdEny, M3dn-
00%0300 gonbomb 3MmE3gLgoL o dMbBoEgdg00L
Lo®yd3zgmdg oMb goobyzghnmgdgdn. Am-
603909099 ox®xdbgdymo 00db65L ImEymydo
dm0Ee3L Lb3zoabbzs nbEyLHMNgOL, Jom dm-
M0ob: H9gbmamagnasb, 3nbsbLHOL, F3b6E30L o
LogogmM 30gMmMOSL. 3M3356090L, MMAMYOLLE
09430 630m3d IMbo3YIMS PBoMBDSM Bo3MY-
090%9, dgndmyds 3dmbgo 8603369mm3060
L0OBMM dogs o 8998606 ,0mbo3gdms Am-
bm3mmngdn®. dmbogdngdob dbMog o0339M0
330M3(haLbmonb Jmbod, 0gMgm3y, v9335M0 M-
603999000 o0 653MYd0L d9dgboby o -
0393d039000L Fomamds MnMyxoxMgosd dgndmgds
agnMmg 3mbiyMmabmadabomznb d9Jabob doMng-
900 dgLodsdnb 00BMYxdBY gbabzmMgMS, Mo-
003, bLadmemm 3008d0, dgbodems BygahnyMo
393mg6o dmobnbmb 3Mb3xMgbEnady, nbm3go-
303Lo o IMBbBsMYOgMMY 39NNMEOMIMOSD].

1.2 yogymo dmopmmdgdo

goxMymo  3meh@ymma3gon oMmob mbmo-
06 93mLoLHTg00, MMIMyd0E bgmb 3bymogb
0mabdoMmydgmms dmMmab 3M0gMongdggdsb
o HMobBoJ3090L. gL 3modBMmMIgda, Mmgm-
M3 6gLo, g3mMa33dMO96 Lb3zoobbzs LyMznby-
oL, MmammoEss: badngdm LabHgdgon (Google),
bmgosmymo Jbgangdn (Facebook), gangdhm-
6yamo 3mdgmEns (Amazon) o 93M03330900b
8omad0gdn (Apple). dbgsszbo 3ashBmMmIgodN,
Mmmammz 6gbo, Jobnob 9.6. ,mMAbMng dsdMY-
oL (Two-sided Market), LOEOE, 9333MNMS,
LgM30b0L BNdBEMEYdg 3MB336090L (gMon
00d3M0) 935380Mg096 LoadMEmMM BMAbIsMYO-
90036 (BgmmMmg doB3MN). 30608670 dmEgmn
©o®ydbgoymaos 9.6. ,Jbamob gBIIHI0DY", Mo
39obbdmob ndob, MmMA 3mahmMmInb momMmg-
0mM9ds 00MEYds, MmEs 390 dmadbdsMydgmo
79M00©70s MMN3g 05D3MDL. dogomnmo®, §M0n
0bMmn3g, 3mohBMMIsdy badmemmm dmabdsamyod-
™g00b MomEgbmdab M yxMm 808B0E39Mb
boob ombndbymo 3modmMmTnb godmygbgosb
bgMm3z0LOL T0dbmEgdgmn 3MA3s60900bM30D.
dgmeg dbMmag, bgM3z0Lbob d086EMEYOgN 3MB3o-
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60900b oo MomEgbmoy, MmgmMmE BabLo,
dMoob 3mb3nMgbEnsL, d33mmgoL baMmobbL o
Ladmemm IMIbToMxdmMadL LMOZodMOL 339-
gL sMAY336L Lsbymzgamn 3MmmoEYdinab/bg-
M300b0L Tobomgdo. dLEs3Lo 3mobhmMmdgdo,
MmmgmmE Babo, obg39 0Yy969096 60bo J39mo3dn
3obbomym 30Mo ™My o IMbs3gdgolL, M3
9o LOIYOMyoSL 3dma3L, d9nbBo3Mmb dmab-
00M909mMmo 3930 o gobsbmmEngmmb dBbdHo
©s dmMagomo (3gMLbmMBsmMndgOYMN) Bgmo3s-
990900. dngbgozsm 39603369mmzs60 mamy-
0ymgdnb dggabobs, mbmonb 3modhmmagdn
Jobnob Mabggdb 3mbiyMabEnab s dmMTbdo-
M909™MmMy 39N0MEMIMONL 3gmbom, Mol dgo-
dangds dmoEe3ab 39Mb03omym nb@HgaMmoznsb
©o LOOBMM doMoyimgdalb dmMmMEHOE godm-
y96900L, bodmemm dmabdsmydmobmzob b-
3M0ndnbogoymon 39MbLbMBoM0BgOmMn x3bLYdNL
309003009000, 03d0MBg Tgb3amab doMngMmgdaL
0990600, sanhgMbohnym 03dsMBY oabzmab
domom boMzgob o o.0.

2. dMB63JdmaABLBNNL LAdAIIDOL
808MB6333360 BOBMICN0
dd(MeMananNbadI3nb

gogmymno  93mbmdngalb  3eb3000MYdLT,
gfmo dbMmog, bogmo Jgnbym g3mbmaAnzyMm o39-
Bhaob Loggmamo boMm3znbydab My 3MmEygEnob
396003090030, 0bHgMbyHhoLs My Lb3dLLI
3mohaammadgonb Lodyemydn, dmabdomydmg-
0L 3oyhbom 63Mas g NbBMMBSENDY Y,
dgLo0sdnboE, 339m9bo 3MAY3960, Moms TMab-
©0bmb Lbzoobbzse 3MmyJdEnaob boMmabbabo
07 R3LOL JgEeMyds. Ao bgogzam 360d369mm-
3060 3mbdogogmo gx9dhgoabs, 0bhgMmbynab
93mbmadngod, oLY3g, d94dbs 8603369mMmmM3560
3Mmomgdgdn 3mbixmabznab LodoMmmeabs ©s
3mmoh030bomznb. dbgozbn Moblgdn IdDsMENY
© ymzgm 0bwoznEyomym d90mb3n3sLbmab
0000MmM0000 06N30YoMYMI® 6o dgxo-
boglb, 0ydEs 3MbEg3dYsMYMo dgodmgdy
©o0ymb ,80600MLbMOMNZ* o ,LasmbMmymgdm*
390mMm63939000.

00600900MM39 HgJbmemgngdnb o 3niMY-
0 93mbmanz0b 3gob3000Mxd0b 3MEBY Aodmyo-
™mndb96 9.6. @oo hggdbmaenmgagnymo 3Ma3sbo-
900 (“Big Tech®). sgMmgm3g, bdnMa® godmymagb

9.6.099M039™m by3gMRNMAxOL Facebook,Amazon,
Apple, Netflix and Google, MMAmgdbsiE ob39
o3mmmbodom ‘FAANG’ dmobbLgbngdgb2 smbnd-
Bymo mmMaabndsEngon 33MxEgabhm LodSBMM
domoazmgosb, i3nbsbbyMm, Hgdbogym oy 3m-
o039 domagBmYosb gammogh s 3mMb3Y-
M96300L LodoMmaby s 3MmaEahnznbmznbLLE
33M9390906hm godmb39390L §36056. dybgdMa-
300, 00330Mo ddmozmn LodIBMM damMmadsmy-
moOnb gomzamnbBnbgdnm, FAANG g3mbmangymo
0396900 3mbB39M9b30nLb LodsmMmmab dMAsL-
Mymgdgmo MmmMasbmgonb dbMoobsl gobbo-
390009070 yyMmomgonb, 66gbaob s Lsabgin-
9000 94390 9M0ob. Bogomnme, 3MB39MabEnab
396mb3admmodab oMmm3g30bomzab gMmm-g-
Mo Logdgdg Apple-b g3mMmzmdnbonb dngMm 1.8.
doamnaMmEn 93Mmb MEYbMdno FoMnds vg3nbL-
M.

3mb639M9bznob  396mMbAEydmMdNL/3meo-
Hh030L dmogzeMmo T0Bsbo Lb3oabLb3y d3BMYO-
%9 9x899dH0ob0 3MB3nMab3nalb 9MLYOMdY o
dmabdoMydgmms  3gN0mMEMIMONL  O(330Y,
M0, 3333™MNME, 3M33360900L AbM0@SH 3M-
639M96300L LOBNbsOMAEIYgmM F900bbd7d703s
oM ©oobdMIMMbL LodmEmm dmMmaAbdsMmydgmao.
gogmMyma 93mbmanzob 3oMmOgddn dDmagzam
MoymEgds 3Mb3xMmgbsnob  306mMbI®YOMM-
00b dmogz9Mn 30H6900L JombBg39. 3gMdme, Mb-
®onb 3mohammadgonb dbMmoob dgbodmmme
3obbmMmEngmoaglb 3mb3yMagbnob dgdmy30
byM30LOL/3MmEIH0L 0006mMEydgn BoMIY-
00LomM30D, d9043600L dodDMBY 9Jdbab bgenmg-
ByMmo doMmngMmgdn, Imbgb x3oLgdOL g330069M0
dMgmmnmadgonb badyomgdno i3ngbsEny, bodm-
omm dmadbdoMmygdmobmznlb gonoMmaboab 3Mm-
©993000/bgmM30bAL baMabba, gsndsMoOmMbL M-
M903mgds @ o.0.

Mo3 099bgds LodMbMYMgdM Bodmb39390L,
o dm0odMyxds dgomme 3Mb3xMgbEnnl Lodo-
Momob smdobMmymgdgmn mmgsbmgdab dbmo-
©ob, oo bgmom oMbyOMn MoLYMLYONLY

2 Young, Ryan, and Wayne Crews. "The Case against Anti-
trust Law: Ten Areas Where Antitrust Policy Can Move on
from the Smokestack Era" (April 17, 2019). Competitive
Enterprise Institute, 2019. Available at SSRN: https://ssrn.
com/abstract=3458540

3 3mbmzo abomgo g3mm3imdnbool, 2024 Hanols 4 do-
MmB0ob 3MhgL-Mgmobo, 3mB3s605 apple-ob EoxsM0dJds-
Loob o39300M]d00. Baadobofzomdns (dgdmHagdn-
0o 12/03/24) 89898 80bs8smnBy: https://ec.europa.
eu/commission/presscorner/detail/en/ip_24 1161
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badomomgdmogn AsmAML Lo®yd3zgmdy, 3Mb3Y-
M96300L LodsMMObL 9RIMPIONL O HB39dH0-

0bo  obMmYWdaL LoMoymg 3IMb3MIBIMSE
gogmMymo 93mbmanznbom3znb. Eamzgymn Jag-
©90900L d9x33bg00L, 3Mb3xMYBENNL LobNbssm-
0093M J05090900L ©1a760L s dgLLdsTNLON
93MmbmdngnMmo 8336(hd0L dndsmm bLLbJE0gd0L
©369Lg00LBL, 3MB3xM9BbENOL dMBLMYEYdgMON
36Yy909060 dmJ0996 08 LO3ebMBIYOMM MY Y-
mmMoymo bagydazmoao), MoE 3Mb3yMYbEnaLb Lads-
Mmob o dgLbododnbo babsdsmomm 3Mogdo-
300 30630m0Mx00LMb gMmo® AdIMYsmNOEY,
0903o 9mbndbymo dgbodmms oM sIMABEOYL
bogdoMmnbo EngmMym 93MbMANZLMSD V3e3dn-
M9oym dg0mbzg390dn. 3gMdme, dgbadmgdgmny
39MmymEab dgLbodsdnbn 05dMaL gobLodm3zMy,
06/0 3060367 d3H3MDY FgLo0s3nbo 3396MHNL
DOOVMM doMdYRMYONL o390y, HfMINENY-
3o B0060L 93MbMAn3yMT> MgMMNdd oM nTHds-
mb 30RMIPM 05DMYOMO0 BnToMMYON0°, SOZNINN
39Jmbglb 3M3xsLbMOMN3 3MB3nMY6ENsL (Bogs-
oms© dmMb65(3985099 ox3xdbg0Yb), 56 8g30-
069030 oymb 3mbB33Mob6En0L 306MbIgdM-
00bL ex-post sbMmygdo.

3. B0BMICO0 609MId0 @9
JomO)IM0 bAdIMAIMIGMO30
OHENIWS O]

Loagommzgmmdn mo30L RO s  LoTo-
Monabo 3mb39M6300L aE30LY o dMbMY-
™3g00b bhobaMmbhgoL ,3mb3nMabEnnb dgbobyd®
bogdomm3gmmL 306mbo (99amaddn ,306mbB0*)
003960.

booggbhm 3Mb3nMabinob LOBNBosMIyaM
9409090900L @odm3zmabob mmbo doMomoo
0000MmMYmad0m sbybL: 3mb3xMgbznnb bo-
60600m3yam d9mobbdg0900,° EMINbbHYMO

4 Graef, Inge. "Market Definition and Market Power in Data:
The Case of Online Platforms" (September 8, 2015). World
Competition: Law and Economics Review, Vol. 38, No. 4
(2015), pp. 473-506. Available at SSRN: https://ssrn.com/
abstract=2657732

5 Zelger, Bernadette. "Restrictions of EU Competition Law in
the Digital Age: The Meaning of 'Effects' in a Digital Econ-
omy." In Studies in European Economic Law and Regula-
tion, Volume 25. Springer, 2023, Chapter.

6 «3mb3nMgbinol dgLobgd” Logomm3zgmmb  306mbol
09-7 ybamo.

0gmadsmgmodnlb omMmmbo godmygbgds,” oMo-
39000mbnbnbogMmo 3Mb3xMabEns® s bLabgm-
d60g3m/o@a0bobHMaznmo mMmasbmgdab dngm
3Mb39M9biEnab d99Mmy30.°

omenm Bmgodn Logommzgmmb 3Mb3nMab-
30oob  30bmbAdMmosdn  gobbmMmEngms
0600369mmzobo  33momndgdon  3Mb3nMabio-
0b LodoMONL 3mEohnznbs o dMbMYMgdNL
0000MmMY™Y000), LOELE gobLo3yxmMgdnm b
000b60dbmb 3mbB3yM9bEnnL 306mMBbAEYOMMOadn
2020 6yemb dgbymo 330 g0900,° ML 89093e-
33 3ondaMmEo LOgIbHML JBWmOSTMLOEYO]d0,
©o0b396s o 93Mm3a3dnMab 306MBIYdMMdS-
L6 30MAMBNBYOsAN TM30 MNZN EHOYMYdI-
00. 039EsMy, 3Mb3xMybEnnL doMyagymamydgmn
©MI3306gmn JoMmoymo 3obmbagdmmods oM
dm0Ea3L obabBgbgdb gmgdhmmbym/3ngMym
000M70%g 3MB3yMg6EN0L Bobadab o330L LEo-
booMmbhgdnb dgbobgd, MmIgmos, gMmomn dbMmog,
LobgmMAdm3zebgmm b aymbL 3Mb3xMYbEnabL
0mdsbMmymgdgmo  MmMEabmydobomznb™, dgmmMy
dbMmong 30, dgLsddNL 00BMBY M3gMnMyda©ON
y39ms 93mbm3033yM0 0396HnLamM30L s MMIgm-
09 ©3MM39300L d9000b393530 36 B7LYL d9-
Ladsdnbo babgEne.

4. 30V@IM 3900303
dMb34dmaBBNOL BALABAL
JOLMIMIBOL JoMOIAC0
3dMAadiigdo

dnybgmaga ndaby, MmM3 3mb3yxMmgbznab 3o-
bmbAgdmMmoy, dom dmMmab, oM3 ,3Mmb3nMob-
300bL dgbobgd” 3obmbo oM dgnEezLb 3nMeodnm
90000905b 30x3MYM 05DM70DY 3MB3M9bENL
oobMmymgdob dgbobgod, LLOgabHML PBMYde-
dmboyds MmammE HMmsoEnym, by mbmo-

0939, 89-6 3ybamo.

0939, 89-113 dybamo.

0939, 89-10 3ybano.
0 Logdomozgamml 2020 Hamal 16 LydEgddmals 3obmbo

Ne7126.
11 3mB3nMabisnnl 3mmo@niol smdsbmymgdgmo mM-
8obm oM oMol dbmemmeo 3mMB3YMIBsnal Losggb&m,
oModg, sds3mmymo Lobosdsmommy, 3gMmdmeo,
,3MB39M6300L AgLobgd” LogoMmm3zgmmb 3obmbal 28-g
dybamals 30M3gemo 39670l Bobyez0m, 30Mb PREMgdS
5336, dndsmomb Lobsdosmorenmb ,,3mB39b63nol dgLs-
b90“ 306mMbol oMmm3930L MoMosHy LosggbEmMULsm3nl
90830l gofydy.
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06 050M70%g 3MB39M9b30nL dbMYmgdab 33-
0bom 00600Md® 3MEIMEY0s o dnybgo3o©
BoxRMym 05dMx0dg L3gEndMyMn LodsMmmyod-
Mm030 aMBaLbM0ggo0L sM3MLYOMONLY, LosggbHm
3ModhHnzodn EogMmym 0s0MYddy 3Mb3nMgb3n-
0b 69Lgo0b oMM3930L 36 gmaghmmbymon
3omyhemmdnb Imbosbogmagdob Togh 3mb3Y-
M9b3nnb d9dmy30L dgbodmm gogdhgdob dm-
33mM930L DM MIanmoEnody oymbmdom
obmMmEngmadL, dom dmMmab, sMezgmombobon-
bogmo 3mB3yMabEnabs s 3MbB3yMabinnb dga-
doy3gmo dgmebbdndgdnb 3gmboo.

4.1. obroggmomboboobogfo
3Mbz3nMabzno mbmonb
demopamdgddy

2016 @ 2017 6@yddn LYgxbHML VsMLY-
00b 89893 ghom-gmomn 3nMzgmmo dm3zma3900
d99b90mo LEMMgE MbmMonb 3MahBRMMBIdDY,
39Mdm@, mbamonb LmEosmyMm 3ohBMMTNDY
3obbmMmEngmgdymn  sMmogzgmombobonbogmo
3Mb39M9bEnab dgbodmm R3gHx0meb oze3dn-
M903m LLJdg90L. 3b0dbyM LoddgdL dmMabLo
9.6. ,30M3dodmemanalb obbobhyhob bLogdg“?,
»001h9960300" LoJ39“", 8LY39 ,0B306 309LOL ™
bogayg.

30bmbob 09-11° Tgbmo 3Mdomogh oMo39-
0nombobobogm  3mb3yMmabinob o vMo3g-
oombobobogm  3mbiyMagbEns  d00hbg3L
93mbmangymn 0396hnb J05w90sb, MMIgmng
9606000030093900 bLogdnsbo gomogzob bmmMIZOL
o Mdbozb 3MbiyMmgbmmo o AMAbIsMydgmMmo
06(H9MaLyoL. v8s3MMYMLE, gL dgbano gobbLo-
5m3MogL Jdg90gonb 3mb3Mabym 890s396-
mmogoLe3, MmAgmoE 3obmbdn 2020 Benab 4

12 Lodommzgammbs 3mb3nMgbinnl boogIbB ML
0030xemdsmals 2016 fmob 14 ULgd&xdoMmol N152

0Mmdobgonm  ©Es8B30EI0YMO  BoEsFY33G0mIoY,
bym3obfezcemdns:  https://geca.gov.ge/uploads_script/

decisions/tmp/7ff474e39c874d1a859636e3a7b004al.pdf
13 Logdomm3zgammbs 3mb3nMgbinnl boogIbBML
0030xemdsmals 2017 Haolb 19 o03mobol 04/186

0Mmdobgonm  ©s8B30EIOYMO  BoEsFY33BG0mIdY,
bym3obo§3emadns:  https://geca.gov.ge/uploads_script/

decisions/tmp/558d09388bf64de78446e681f928dd62.pdf
14 Logomomgammbs 3mb39Mgbinnls boogIbB ML
0030 emdsmols 2018 Hamol 30 Boobol N 04/132
0Mmdobgonm  ©s8B30EIOYMO  Bo®sFY33BG0mIoY,
bomdabsfzcomans:  https://geca.gov.ge/uploads_script/
decisions/tmp/338c58ca9dcad499953a4175a8d97584.pdf

bmgddmoob sdmJgadggdymon 330900l
99L000d0bdE BaMIMSE3goL Lodsgsmnom (o
oMy 3dMABMa3) AsdMBIM3SmMU.

3obmbab 09-11® 9gbmob T0d65ONLLMZNDL,
93Mmbman3nmo 9396M0L Jaggdab sMozgmom-
LobNbNgM 3MB3NMIBENE  333MNRNEN-
M9o0bm3nLb bLogoMms dgdgan 30MMOxONL
9MMMOMN350 sMLgOMdY: ) J8gwyds 36 960-
60000309390MmEaL Logddnobo gmozob bMMAOL;
0) J8ggos P6Es mobozEab 3MB3nMabHms
0609fMgLYOL; 3) J8I©IoS Y6 mMobszEgb dm-
dbdomgdmab nb®gMmabydL.

L0396 MHML g MBbMSNb BoBMYODY dMV3g-
0ombobobogmo 3mb3xMmabEnob gomamnddn
3obbomyman B7dmbLbgdymn Logdggda dggby-
0m@s Mbmonb LmEnomym Jbowmdon, 3gMdmE
facebook (Meta) 3mshBmmasdy 93mMbMaBngnMo
9396(h900bL dngM gebbmMmEngmgdym Jdgyog-
0L. Facebook-nb dngfM dgdmmagzadxdymMa doMmo-
00 bgM30bo™ 3Mob dobo MbsNb bmEnomy-
M0 JLgaL dgMohBMMIS'™.

bm@oomymo dgwny, 9.0. bmgosmymo JLY-
amob 3mobhammagon smab [Wleb-9g ©oxyd-
Bgdgma LgM30Lgdn, MMAMYdNE Lodysmgosb
odmy3L 060300900 (1) 89dd6s6 Logomm o6
Bobg3zmo LogaMmm 3Mmanmo dodMYEIMN M-
Mydob xgamamgodn, (2) Rsdmoysmmndmb Lbgs
dmabadsMmyomgonlb Loy, MMAWYOMbs3 0bNbN
0%05M7096 30380Mb ©s ( 3) 6obMB O OIM3s-
mogmmb JLgmdo LOZYMVMo s bb3gdob Togm
©a3yYoMmydyma 303d060M7500b LY

oy Facebook-ob d9Jabab 30M3gmon dndo-
60 dgdmogamagmgdmes dmabdamgdmadnb bbgs
dmab3oMyomMyd ™Mb o393d0My0nb dndBNO. -
0gmddo gohbo dgmmy sb3ggdhoE, MmIgmos
®29000793L 33mMo3 MMAbM0g 05VMOE 093930 o
0b omoMm oMab 3Mahy@mMmds dbmemme 3gmdm
dmadbdoMmydgmon 3gmdm dmadbdomgdmabmznb.

15 3mb3nmabanol sMmogmomds ghm3bymds 1fHygdsd sby-
37 o3anbs, MmAd Facebook-b 533l 860336gemm3560
LodsBMmm domos goBmnm Lofmgimsdm LyMm30LJ0MS6
s bmnsmym Jugamol LyMm30LIdMSb Bn8sMmongdsdo.
(Autorité de la concurrence, 2018[95]; Bundeskartellamt,
2018[96]; ACCC, 2019[93]; CMA, 2020[76]), nb. OECD
(2020), Competition in digital advertising markets, http://
www.oecd.org/daf/competition/competition-in-digi-
tal-advertising-markets-2020.pdf

16 Case no. COMP/M.7217, Facebook/WhatsApp.

17 danah m. boyd & Nicole B. Ellison, Social Network Sites:
Definition, History, and Scholarship, 13 J. COMPUTER-ME-
DIATED COMM. 210,211 (2007).
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