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faruli sagamoZiebo moqmedebebi 

da piradi cxovrebis 

xelSeuxeblobis 

konstituciur-samarTlebrivi 

garantiebi

(sakanonmdeblo cvlilebebis mimoxilva)
      

Tamar gvasalia
kavkasiis universitetis magistranti,
saqarTvelos samoqalaqo integraciis centris 
specialuri warmomadgeneli

sakvanZo sityvebi: 
faruli, sagamoZiebo, piradi        

sisxlis samarTlebrivad relevanturi 
qmedeba aris samarTlebrivi aucilebloba, 
romelsac mudmivad Tan sdevs sazogadoe-
bis interesTa optimaluri da mizanSewonili 
dakmayofilebis valdebuleba,  rogorc 
ukve ganxorcilebuli, aseve SesaZlo an/
da safrTxis Semcveli qmedebebis aRkveTis 
gziT. dRes arsebuli Sexedulebis Tanax-
mad, saxelmwifos ZiriTadi idea, misi yve-
la gamovlenili neba da ganxorcielebuli 
qmedeba, mimarTulia erTi miznisken - adamia-
nis Rirsebis dacvisken. danaSaulisgan, ro-
gorc negatiuri socialuri movlenisgan da 
dausabuTebeli msjavrdebisgan dacva is min-
imaluri moTxovnebia, rac Tanamedrove sax-
elmwifosa da Tanamedrove administrirebas 
am ideis gansaxorcieleblad moeTxoveba. 
rogorc sazogadoebas, aseve TiToeul in-
divids aqvs daculobis minimaluri stand-
artebiT samarTlebrivad uzrunvelyofis 
molodini.

danaSaulTan brZola erTgvar kolizias 
qmnis. erTmaneTs upirispirdeba, erTi mxriv, 

uflebaTa dacvis savaldebulooba,  rogorc 
sazogadoebrivi aucileblobis komponenti, 
xolo meore mxirv, danaSaulTan efeqturi 
brZola, rogorc sazogadoebrivi dakveTa 
da saxelmwifo organoTa valdebuleba. 
ZiriTadi uflebebi, rogorc samarTlebri-
vi saxelmwifos arsebiTi elementi, ori 
mimarTulebiT zRudavs saxelmwifos. erTi 
mxriv, igi garkveul farglebs uwesebs mas, 
meore mxriv, ZiriTadi uflebebi warmoad-
gens xelisuflebis samive Stos saqmianobis 
masStabs, am saqmianobis Sinaarsis ganmsaz-
Rvrel kriteriums. amasTan, ZiriTadi ufle-
bebi saxelmwifo xelisuflebas akisrebs 
valdebulebas, rom man TiToeuli uflebis 
ganxorcielebisTvis realuri pirobebis 
Seqmna uzrunvelyos.1 rasakvirvelia, Sesa-
bamisi organoebisTvis ioli ar aris, ipovon 
optimaluri balansi am interesTa Soris da 
danaSaulTan brZola mimdinareobdes ada-
mianis uflebaTa  maRali standartebis dac-

1 izoria l., 2009. Tanamedrove saxelmwifo 
Tanamedrove administracia. Tbilisi, siesta, 
gv: 186.
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viT. sisxlis saproceso samarTali danaSau-
lebrivi qmedebis gamovlenis, aRkveTisa da 
marTlmsajulebis ganxorcielebis mizniT 
sxvadasxva meqanizms iyenebs. maT Soris erT-
erTi, sagamoZiebo moqmedebebis farglebSi, 
gansakuTrebuli TaviseburebiT gamoirCeva  
da Sesabamis saxelmwifo organoebs faruli 
RonisZiebebis ganxorcielebis nebas rTavs. 
rac, erTi SexedviT, konstituciis me-20 
muxlTan mimarTebiT problemuria. saqarT-
velos konstituciis me-20 muxliT daculi 
sfero aris erT-erTi susti rgoli sisxlis 
samarTlis saproceso kodeqsis praqtikuli 
moqmedebisas.

piradi cxovrebis xelSeuxeblobis 
uflebas farTo da mravalmxrivi Sinaarsi 
gaaCnia, romelic uamravi komponentisgan 
Sedgeba. saqarTvelos sakonstitucio sa-
samarTlo piradi cxovrebis konstituciur 
uflebas adamianis Tavisuflebis koncefci-
is ganuyofel nawilad ganixilavs da indi-
vidis damoukidebeli ganviTarebis safuZ-
vlad miiCnevs.2  sakonstitucio sasamarT-
los xedviT, piradi cxovrebis xelSeuxe-
blobis uflebis mizania, daicvas pirebs 
Soris nebismieri saSualebiT saubrisa da 
mimoweris SesaZlebloba. demokratiuli 
sazogadoebis arseboba da ganviTareba war-
moudgenelia informaciis Tavisuflebis, 
azrTa gacvlisa da adamianebis nebismier 
sferoSi Tavisufali komunikaciis garan-
tirebuli SesaZleblobis gareSe.3 adamianis 
uflebaTa evropuli sasamarTlos prec-
edentuli samarTlis mixedviT, kanoniT 
gaTvaliswinebuli SezRudva, pirvel rigSi, 
gulisxmobs piradi cxovrebis xelSeuxe-
blobis sferoSi erovnuli kanonmdeblobiT 
gaTvaliswinebul  uflebaSi Carevis samar-
Tlebriv SesaZleblobas. amasTan, uflebis 
SemzRudveli normebi unda akmayofilebdes 

2 ix. saqarTvelos sakonstitucio sasamarTlos 
2009 wlis 10 ivnisis gadawyvetileba N 1/ 
2/ 458 saqmeze „saqarTvelos moqalaqeebi 
daviT sarTania da aleqsandre maWaraSvili 
saqarTvelos parlamentisa da prezidentis 
winaaRmdeg“. 

3 ix. saqarTvelos sakonstitucio sasamarTlos 
2012 wlis 24 oqtombris #1/2/519 gadawyvetileba, 
II. p.5.

xelmisawvdomobis, ganWvretadobisa da misi 
gaazrebisaTvis saWiro sicxadis princi-
pebs.4 rogorc konstitucia, aseve adamia-
nis uflebaTa evropuli konvencia, iTval-
iswinebs SezRudvis SesaZleblobas, Tuki 
mas aqvs amisTvis myari legitimuri safuZ-
vlebi, konkretulad dadgenil uflebaSi 
Carevis dasaSvebi farglebi. qveynis konsti-
tuciuri wyobis, saxelmwifo da erovnuli 
usafrTxoebis, sazogadoebrivi wesrigis 
dacva, danaSaulis Tavidan acileba, mxolod 
sajaro interesis arseboba imavdroulad 
rasakvirvelia ar aris sakmarisi uflebaSi 
CarevisTvis, TvalsaCino unda iyos intere-
sis dacvis aucilebloba. Sesabamisad, kanon-
mdebloba unda qmnides garantias, rom saja-
ro interesis misaRwevad uflebaSi Careva 
xdebodes mxolod realuri aucileblobis 
SemTxvevebSi.5 amasTan, mwvave sazogadoe-
brivi saWiroeba da SezRudvebi unda iyos 
proporciuli SezRudvis kanonieri miznisa. 

konstituciis me-20 muxliT daculi 
uflebis SezRudvis SemTxvevaSi daculi 
unda iyos uflebis SezRudvis formaluri 
konstituciuri garantiebi - saxeze unda 
iyos mosamarTlis brZaneba an kanoniT gaT-
valiswinebuli gadaudebeli aucilebloba.6 
amasTan, „gadaudebeli aucilebloba“ gu-
lisxmobs iseT SemTxvevebs, rodesac Tanazo-
mierebis principze dayrdnobiT, konstitu-
ciiT gaTvaliswinebuli sajaro interesis 
miRweva realurad arsebuli obieqturi 
mizezis gamo SeuZlebelia kerZo intere-
sebis dauyovneblivi, myisieri SezRudvis ga-
reSe.7 piradi cxovrebis uflebis SezRudvam 
4 usenaSvili j., 2012. piradi cxovrebis 

xelSeuxeblobis uflebis realizaciis prob-
lema sasamarTlos kontrols daqvemdebarebuli 
operatiul-samZebro Ronis Ziebebis warmoe bi-
sas. samarTlis Jurnali, 2, gv. 96.

5 ix. saqarTvelos sakonstitucio sasamarTlos 
2007 wlis 26 dekembris N1/ 3/ 407 gadawyvetileba 
saqmeze „saqarTvelos axalgazrda iuristTa 
asociacia da  moqalaqe ekaterine lomTaTiZe 
saqarTvelos parlamentis winaaRmdeg“. 

6 tuRuSi T., burjanaZe g., mSvenieraZe g., 
gociriZe g., menabde v., adamianis uflebebi da 
saqarTvelos sakonstitucio sasamarTlos 
samarTalwarmoebis praqtika. Tbilisi, gv. 200.

7  ix. saqarTvelos sakonstitucio sasamarTlos 
2007 wlis 26 dekembris #1/3/407 gadawyvetileba, 
II. p. 25.
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unda daakmayofilos SezRudvis testi, rac 
moicavs: SezRudvis kanonTan Sesabamisobas, 
SezRudvis aucileblobas demokratiul 
saxelmwifoSi ramdenime miznis misaRwevad: 
sazogadoebrivi usafrTxoeba, qveynis eko-
nomikuri keTildReobis interesebi, da-
naSaulis Tavidan acileba, janmrTeloba an 
morali, sxvaTa uflebebi da Tavisuflebebi. 
am kriteriumebs daefuZna sakanonmdeblo 
cvlileba, romlebmac sisxlis saproceso 
samarTlis mecnierebasa da operatiul-sam-
Zebro samarTals Soris uflebamosilebaTa 
gadanawileba da erTgvari gaugebrobac ki 
gamoiwvia. operatiul-samZebro saqmiano-
bis meqanizmebis gadatana sisxlis samarT-
lis procesSi gamowveuli iyo imiT, rom am 
regulirebas moexdina piradi cxovrebis 
uflebis im safrTxis saproceso garantire-
ba, romelsac operatiul-samZebro saqmiano-
ba Seicavda.

sakanonmdeblo cvlilebis procesSi Car-
Tuli samoqalaqo seqtori miiCnevda, rom qa-
rTuli kanonmdebloba ar Seicavda sakmaris 
garantiebs qveynis xelisuflebis mxridan 
Zalauflebis borotad gamoyenebis winaaRm-
deg. amasTan, sakanonmdeblo reJimi ver akmay-
ofilebda konstituciuri rangis moTxovnas 
- winawari ganWvretadobis aucileblobas. 
ufro metic, ar Seicavda raime meqanizmebs 
TviTneburi mosmenisa da Zalauflebis boro-
tad gamoyenebis winaaRmdeg.8 damkvidrebuli 
midgomis Tanaxmad, faruli sagamoZiebo moq-
medebebis samarTlebrivi filtrebis gareSe 
gamoyeneba iwvevs adamianis uflebaTa kom-
pleqsur xelyofas, evropuli sasamarTlos 
praqtikaze dayrdnobiT, mtkicebuleba, ro-
melic piradi cxovrebis uflebis xelyofis 
Sedegad aris miRebuli da am mtkicebulebis 
meSveobiT grZeldeba saproceso moqmede-
bebis warmoeba, TavisTavad iwvevs ara mx-
olod piradi cxovrebis xelSeuxeblobis 
uflebis xelyofas, aramed wamoswevs sakiTxs 
samarTliani sasamarTlos uflebis Selaxv-
asTan dakavSirebiT.9

8 http://transparency.ge/post/press-release/
konperentsia-%E2%80%9Eparuli-tvaltvali-da-piradi-
monatsemebis-datsva-mtavari-gamotsvevebi

9 Emmerson B., Ashworth A., Macdonald A., 2012. Human 

adamianis uflebaTa evropuli sa-
samarTlo  adgens ramdenime fuZemdeblur 
garantias,10 romelTa dacvis SemTxvevaSi 
amgvari Careva miiCneva gamarTlebulad.  
konkretulad ki unda ganisazRvros:

1. danaSaulis samarTlebrivi buneba, 
romelTa winaaRmdegadac SesaZle-
beli iqneba satelefono saubris fa-
ruli miyuradeba

2. pirTa kategoria, romlebic SeiZleba 
daeqvemdebaron satelefono saubris 
farul miyuradebas

3. miyuradebis xangrZlivoba
4. usafrTxoebis farglebi, anu am gziT 

mopovebuli informaciis daculoba 
mesame pirTa Carevisgan

5. monacemebis ganadgurebis pirobebi.11

Tavdapirvelad, sakiTxze msjelobi-
sas mizanSewonilad migvaCnia erTgvari Se-
darebiTi analizis gakeTeba dRes moqmedi 
operatiul-samZebro saqmianobis Sesaxeb 
kanonisa da sisxlis samarTlis saproceso 
kodeqsis „faruli sagamoZiebo moqmede-
bebis“ maregulirebeli normebisa. rogorc 
irkveva, operatiul-samZebro saqmianobis 
elementebis sisxlis samarTlis saproceso 
kodeqsSi gadmotana, pirvel rigSi, imiT iyo 
ganpirobebuli, rom uflebaTa dacvis stan-
darti amiT ufro amaRldeboda da proce-
sualuri garantiebis qveS moeqceoda.12 1999 
wlis kanoni operatiul samZebro saqmianobis 
Sesaxeb 2014 wlis 1 agvistos sakanonmdeblo 
cvlilebebamde raime konkretul daTqmas, 
Tu romeli danaSaulebrivi qmedebis mimarT 

Rights and Criminal Justice. London: Sweet&Maxwell, 
p:315.

10 usenaSvili j., 2012. piradi cxovrebis 
xelSeuxeblobis uflebis realizaciis 
problema sasamarTlos kontrols 
daqvemdebarebuli operatiul-samZebro 
RonisZiebebis warmoebisas. J. samarTlis 
Jurnali, 2, gv: 96.

11 Huving V. France, Application N.11105/58,[1990] 
ECHR (Ser.A.),34; Amann V. Switzerland, application N 
27798/95,[2000] ECHR (ser.A),76; Valenzuela Contreras 
V Spain, Application N27671/95 [1998] ECHR (Ser.A),46; 
Prado Bugallo VSpain, Application N 58496/00, [2003] 
ECHR (Ser.A.)30. (ENG)

12 ix. ganmartebiTi baraTi „saqarTvelos sisxlis 
samarTlis saproceso kodeqsSi“ cvlilebebis 
Setanis Taobaze saqarTvelos kanonis proeqtze.  
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ra saxis operatiuli RonisZiebebi unda gam-
oyenebuliyo, ar iTvaliswinebda. am kanonis 
(2014 wlis 1 agvistomde moqmedi redaqcia) 
me-2 muxli iZleoda amomwurav CamonaTvals 
operatiuli RonisZiebebis amocanebis Ses-
axeb, xolo me-7 muxlis me-2 nawiliT ki gaT-
valiswinebuli iyo RonisZiebebis saxeebi, 
romlebic am amocanaTa Sesrulebis mizniT 
SegveZlo gamogveyenebina. amasTan, sasamarT-
los kontrols daqvemdebarebuli oper-
atiul-samZebro RonisZiebaTa gamoyeneba 
SesaZlo iyo im SemTxvevaSi, Tu arsebobda 
msxverplis werilobiTi gancxadeba sisxlis 
samarTlis kodeqsiT gaTvaliswinebuli iseT 
marTlsawinaaRmdego da braleul qmedebas-
Tan dakavSirebiT, romlisTvisac  gaTvalis-
winebuli iyo Tavisuflebis aRkveTa 2 welze 
meti vadiT13. 

2014 wlis cvlilebebis Semdeg operati-
ul-samZebro saqmianobis Sesaxeb kanonSi bev-
ri ram dazustda. principulad ganisazRvra, 
rom am qmedebis ganxorcieleba SeiZleba mx-
olod kanoniT pirdapir gaTvaliswinebul 
SemTxvevebSi, demokratiul sazogadoebaSi 
legitimuri miznebis misaRwevad, amasTa-
nave, igi efuZneba aucilebel sazogadoebriv 
saWiroebas da mkacrad aris damyarebuli 
proporciulobis standartze. rac Seexeba 
satelefono saubris farul miyuradebas, 
informaciis moxsnasa da fiqsacias kavSir-
gabmulobis arxidan, kompiuteruli sistemi-
dan da am mizniT kompiuterul sistemaSi 
Sesabamisi programuli uzrunvelyofis sa-
Sualebebis instalacias, safosto-satele-
grafo gzavnilTa kontrols, farul video- 
da audioCaweras, kino- da foto gadaRebas, 
elqtronuli Tvalyuris devnebas teqnikuri 
saSualebiT, dRes es moqmedebebi warmoad-
gens sisxlis samarTlis saproceso kodeq-
sis regulirebis sferos, sadac pirdapiraa 
gansazRvruli, Tu ra SemTxvevebSi da romel 
danaSaulTa gamoZiebisas aris SesaZlebeli 

13 normaSi cvlileba ganxorcielda saqarTvelos 
sakonstitucio sasamarTlos 2007 wlis 26 
dekembris N1 /3 /407 gadawyvetilebiT saqmeze 
„saqarTvelos axalgazrda iuristTa asociacia 
da moqalaqe e. lomTaTiZe saqarTvelos 
parlamentis winaaRmdeg“.

maTi gamoyeneba.14rogorc wesi, am tipis saga-
moZiebo moqmedebis gamoyeneba gamarTle-
bulia im SemTxvevaSi, rodesac sxva saSuale-
bebiT kanoniT dadgenili miznebis miRwevis 
realuri SesaZlebloba ar arsebobs. Sesabam-
isad, isini warmoadgenen ultima ratio zomebs 
danaSaulis winaaRmdeg. garda amisa, meqaniz-
mis gamoyeneba ukve SesaZlebelia mxolod 
viwrod gansazRvruli qmedebebis winaaRmdeg 
da amasTan, arc erTi maTganis sasjelis min-
imaluri zoma ar aris 3 welze dabali. maSa-
sadame, evropuli sasamarTlos am standart-
Tan dakavSirebiT SeiZleba iTqvas, rom dRes 
moqmedi kanonmdebloba masTan bevrad ufro 
axlos dgas, vidre cvlilebamdeli redaqcia.

rac Seexeba meore gansaxilvel sakiTxs: 
im pirTa dasadgenad, romlebic SeiZleba 
daeqvemdebaron satelefono saubris farul 
miyuradebas, cvlilebamde operatiul sam-
Zebro saqmianobis Sesaxeb kanoniT standar-
tis sapasuxod isev unda migvemarTa me-2 mux-
lisTvis, sadac Camoyalibebuli iyo opera-
tiul-samZebro saqmianobis amocanebi, Tumca 
amis paralelurad, ar iyo dazustebuli, vin 
SeiZleboda yofiliyo misi adresati realu-
rad.  operatiul-samZebro saqmianobis Sesax-
eb kanonis me-9 muxlis me-2 nawili adgenda zo-
gad standarts iseTi saxis operatiul-samZ-
bero RonisZiebis Catarebaze, romelic zRu-
davda kanoniT garantirebul satelefono 
da sxva saxis teqnikuri saSualebiT warmoe-
buli Setyobinebis saidumloebas im safuZv-
lebiT, rac zemoT aRvniSneT.15 aseve sisxlis 
samarTlis saproceso kodeqsis me-3 muxlis 
me-11 punqti iTvaliswinebs dasabuTebuli 
varaudis standarts,. kodeqsis zemoxsenebu-
li muxlebis wakiTxva saSualebas gvaZlevda 
gvevarauda, rom is pirebi, romlebic akmay-
ofilebdnen dasabuTebuli varaudis Semow-
mebis moTxovnas, SeiZleba moxvedriliyvnen 
im pirTa kategoriaSi, romlebic SeiZle-
ba daeqvemdebarebodnen farul miyurade-

14 ix. sisxlis samarTlis saproceso kodeqsis 1433-
e muxlis me-2 nawilis „a“ qvepunqti.

15 ix. saqarTvelos kanoni „operatiul-samZebro 
saqmianobis Sesaxeb“ 2014 wlis 1 agvistomde 
moqmedi redaqcia. 
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bas.16 Tumca kanoni  Tavisuflad tovebda im 
pirTa sakiTxs, romelTa mimarTac ar arse-
bobda dasabuTebuli varaudi danaSaulis 
SesaZlo CadenasTan dakavSirebiT, Tumca 
SesaZlo iyo, rom formiT dakavSirebuli 
yofiliyvnen saqmesTan. Sesabamisad, kanoni 
am mxriv saqmianobaze uflebamosil saxel-
mwifo organoebs maRal diskrecias aniWeb-
da da erTgvari TviTnebobis risks zrdida. 
dRes sisxlis samarTlis saproceso kode-
qsSi satelefono saubris farul miyurade-
basTan erTad dakonkretebulia, rom is Sei-
Zleba ganxorcieldes im piris mimarT, ro-
melzec arsebobs dasabuTebuli varaudi, 
rom man Caidina romelime danaSauli, razec 
realurad SeiZleba ganxorcieldes faruli 
sagamoZiebo moqmedebebis Catareba.17 Tumca 
konkretulad miTiTebuli sisxlis samar-
Tlis kodeqsis muxlebTan erTad, saproce-
so kodeqsi aseve uSvebs mis ganxorcielebas 
ganzrax mZime an/da gansakuTrebiT mZime da-
naSaulebis SemTxvevaSi. adamianis uflebaTa 
evropulma sasamarTlom xazgasmiT aRniSna, 
rom winaswari ganWvretadobis moTxovna ar 
gulisxmobs, rom qveynebs moeTxovebaT amom-
wuravad daasaxelon uSualod is danaSaule-
bi, romelTa gamoZiebamac SesaZloa faruli 
miyuradeba moiTxovos, Tumca aucilebelia 
miTiTeba danaSaulis xasiaTis Sesaxeb.18

gansaxilvelad erT-erT mniSvnelovani 
sakiTxia moqmedebis ganxorcielebis xangr-
Zlivoba.  rodesac problema  warmoadgen-
da operatiul-samZebro saqmianobis Sesaxeb 
saqarTvelos kanonis regulirebis sagans, 
daisva sakiTxi normis arakonstituciuro-
bis Sesaxeb. zogadad aRsaniSnavia, rom oper-
atiul-samZebro saqmianoba Tavisi bunebiT 
warmoadgens SemzRudav aqts. amitomac Cven 
aRvniSneT, rom is saxelmwifo organoebis mx-
ridan unda ganixilebodes rogorc ukidure-
si meqanizmi dakisrebuli valdebulebebis 
misaRwevad. operatiul-samZebro saqmiano-

16 ix .http://transparency.ge/post/press-release/
konperentsia

17 ix. sisxlis samarTlis saproceso kodeqsis 1433-
e muxlis me-2 nawilis „b“ qvepunqti. 

18 ix. adamianis uflebaTa evropuli sasamarTlos 
gadawyvetileba saqmeze -  Kennedy V the United 
Kingdom; Application  26839/05; 18/08/2010. 

bis ganxorcielebis standartebis amaRlebis 
mizniT saqarTvelos uzenaesma sasamarTlom 
gasca rekomendacia, romelic sxva mniSvnelo-
van problemebTan erTad exeboda  RonisZiebis 
ganxorcielebis vadis standartsac. re-
komendaciaSi aRniSna, rom sasamarTlom kan-
onis miznebis misaRwevad pirvel etapze unda 
daadginos erTTviani vada. sasamarTlo miiC-
nevda, rom es vada akmayofilebda gonivru-
lobis standarts mtkicebulebaTa mopovebi-
saTvis, Tumca aqve adgenda gamonaklis SemTx-
vevebSi moqmedebis rekomendaciasac, Tu 
warmodgenili mtkicebulebebiT dadastur-
deboda vadis gagrZelebis aucilebloba.19 
kanonmdebloba nebismieri saxis operatiuli 
RonisZiebis ganxorcielebisTvis awesebs 
mkafiod dadgenil, zust vadebs. dRes moqme-
di redaqciiT gaTvaliswinebulia vadis gagr-
Zelebis SesaZleblobac 7 dRidan 12 Tvemde. 
Tumca, es wesebi mkacrad regulirebulia. 
operatiul-samZebro saqmianobis vadis gagr-
Zeleba SesaZlebeli iqneba or SemTxvevaSi, 
kerZod ki, rodesac saxeze gvaqvs prokuro-
ris an prokuroris TanxmobiT gamomZieblis 
davaleba operatiul-samZebro RonisZiebis 
ganxorcielebis Sesaxeb im SemTxvevaSi, 
rodesac miRebulia gancxadeba an Setyobine-
ba, rom mzaddeba, xdeba an moxda danaSauli, 
an sxva marTlsawinaaRmdego qmedeba, romlis 
gamoc aucilebelia gamoZiebis Catareba, ma-
gram ar arsebobs danaSaulis an sxva marTl-
sawinaaRmdego qmedebis niSnebi, rac sakmarisi 
iqneboda gamoZiebis dasawyebad, an arsebobs 
operatiul-samZebro saqmianobis ganmaxor-
cielebeli organos Txovna-SekiTxva.20aR-
niSnuli vada SesaZlebelia pirvel etapze 
gagrZeldes 3 Tvemde, Tumca saWiroebs oper-
atiul-samZebro organos ufrosis motivire-
bul dadgenilebasa da prokuroris Tanxmo-
bas.21 vadis Semdgomi gagrZeleba dasaSvebia 
6 Tvemde, Tumca aq kanonmdebeli ufro ama-
Rlebs gadawyvetilebis mimReb pirTa stand-
arts da uflebamosilebas aniWebs Sesabamisi 
saxelmwifo uwyebis xelmZRvanelis moadg-

19 http://www.supremecourt.ge/news/id/301
20 ix. „saqarTvelos kanoni operatiul-samZebro 

saqmianobis Sesaxeb“ me-8 muxlis me-2 punqti. 
21 iqve, muxli 8, punqti 3
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ilis Suamdgomlobasa da saqarTvelos mTa-
vari prokuroris moadgilis Tanxmobas vadis 
gagrZelebasTan dakavSirebiT.22 rac Seexeba 
maqsimalur vadas, kanoni ambobs, rom 12-Tvi-
ani vadis gamoyeneba SesaZlebelia mxolod 
gansakuTrebul SemTxvevebSi Sesabamisi 
saxelmwifo uwyebis xelmZRvanelis  mimarT-
visa da saqarTvelos mTavari prokuroris 
Tanxmobis SemTxvevaSi.23 maSasadame, Tu mi-
zani 12-Tviani periodis gasvlis Semdegad-
ac ar iqna miRweuli, opetariul-samZebro 
RonisZiebas ganxorcielebis samarTlebrivi 
safuZveli gamoecleba, vinaidan kanoni 
pirdapir uTiTebs, rom am vadis gagrZeleba 
aris dauSvebeli. rac Seexeba vadebs satele-
fono saubrebis farul miyuradebasTan da-
kavSirebiT, unda ganvixiloT cvlilebamde 
arsebuli da dRes  moqmedi regulaciis far-
glebSi. iuridiul mecnierebaSi am sakiTx-
Tan dakavSirebiT aRniSnavdnen, rom gansa-
kuTrebiT problematuri iyo sakiTxi winas-
war dadgenili vadis gagrZelebis Taobaze, 
risi saWiroebac, rogorc wesi, Tavs iCenda 
xolme im SemTxvevaSi, rodesac piris dan-
aSaulebrivi qmedebis Sesaxeb operatiuli 
informacia moiTxovda damatebiT monace-
mebis Segrovebas.24  saqarTvelos sakonsti-
tucio sasamarTlom arakonstituciurad 
cno  operatiul-samZebro saqmianobis Ses-
axeb kanonis normis nawili, kerZod ki, sa-
samarTlo gadawyvetilebamde kanoni adgen-
da, rom „Tu operatiuli informacia piris 
danaSaulebrivi qmedebis Sesaxeb moiTxovs 
damatebiTi monacemebis Segrovebas, opera-
tiul-samZebro RonisZiebis Catarebis vada 
SeiZleba gagrZeldes 6 Tvemde“.25 sasamarT-
lo mivida daskvnamde, rom keTilsindisieri 

22 iqve, muxli 8, punqti 4
23 iqve, muxli 8, punqti 5
24 usenaSvili j., 2012. piradi cxovrebis xelSeux-

eblobis uflebis realizaciis problema sa-
samarTlos kontrol daqve mdebarebuli oper-
atiul-samZebro RonisZiebebis warmoebisas. J. 
samarTlis Jurnali, Tbilisi: Tbilisis univer-
sitetis gamomcemloba, 2, gv:  97.

25 ix. saqarTvelos saknonstitucio sasamarTlos 
2012 wlis 29 Tebervlis 2/1/484 gadawyvetile-
ba saqmeze „saqarTvelos axalgazrda iursitTa 
asociacia da saqarTvelos moqalaqe Tamar xi-
daSeli saqarTvelos parlamentis winaaRmdeg“.

ganmartebis pirobebSi normidan ikiTxebo-
da, rom prokurors hqonda uflebamosile-
ba, gaegrZelebina im operatiul-samZebro 
RonisZiebis vada, romlis Catarebazec kanoni 
iTxovda mosamarTlis brZanebas. vinaidan 
konstituciis me-20 muxli imperatiulad 
adgens, rom uflebaSi Careva unda ganxor-
cieldes sasamarTlos gadawyvetilebiT. 
kanonis es Canaweri arakonstituciurad 
iqna cnobili. am gadawyvetilebiT vadebTan 
dakavSirebuli regulaciebi Sesabamisoba-
Si movida evrosasamarTlos precedentuli 
samarTliT dadgenil standartebTan. dRes 
arsebuli viTarebiT sisxlis samarTlis sap-
roceso kodeqsis 1433-e muxlis me-12 nawiliT 
dadgenilia ganxorcielebis vadebi. amasTan, 
yuradReba unda gavamaxviloT im erT-erT 
win gadadgmul nabijze, romelic pirveladi 
vadis gansazRvraSi gamoixateba. marTalia 
2012 wlis 29 Tebervlis gadawyvetilebiT 
sakonstitucio sasamarTlom vadebis prob-
lema erTgvarad gadaWra, Tumca kanoni Riad 
tovebda RonisZiebis ganxorcielebis sawyis 
vadas. amJamad operatiul-samZebro saqmia-
nobis Sesaxeb kanoni da sisxlis samarTlis 
saproceso kodeqsi akeTeben miTiTebas pir-
velad vadebTan dakavSirebiT. faruli sag-
amoZiebo moqmedebis SemTxvevaSi igi Sesa-
Zlebelia ganxorcieldes ara umetes erTi 
Tvisa, prokuroris motivirebuli Suamd-
gomlobiT ki sasamarTlos ganCinebis sa-
fuZvelze SesaZlebeli xdeba 2 Tvemde mo-
qmedebis gaxangrZliveba, xolo vinaidan 
msgavsi sagamoZiebo moqmedebebis Catarebis 
vadebis zrdasTan erTad izrdeba dacul 
uflebaSi Carevis intensivoba, mesame etapi 
ukve adgens SedarebiT maRal standarts da 
gulisxmobs mTavari prokuroris motivire-
buli Seuamdgomlobis safuZvelze mis gax-
angrZlivebas 3 Tvis vadiT. 26

yuradReba unda gamaxvildes mopovebuli 
informaciis daculobasa da kanonmdeblo-
biT mesame pirebis Carevis SezRudvis stan-
dartze. gasaidumloebam, rogorc wesi, Sei-
Zleba SezRudos iseTi fundamenturi ufle-

26 ix. “saqarTvelos sisxlis samarTlis saproceso 
kodeqsis“ 1433-e muxli.
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ba, rogoricaa wvdoma informaciaze, rasac 
aregulirebs saqarTvelos zogadi adminis-
traciuli kodeqsi. Tumca aqve gasaTvalis-
winebelia, rom amave kodeqsiT pirdapiraa 
dawesebuli SezRudva iseTi saxis infor-
maciaze, romelic warmoadgens saxelmwifo 
saidumlobas. vinaidan Cven kvlevis far-
glebSi vaxdenT dRevandeli da cvlilebamde 
moqmedi kanonmdeblobebis Sedarebas, unda 
aRvniSnoT, rom 2014 wlis 1 agvistos cvlile-
bamdec da dReis mdgomareobiTac operati-
ul-samZebro saqmianoba warmoadgens mkacrad 
gasaidumloebul saqmianobas.27 es principu-
li debuleba Tavis mxriv exeboda satelefo-
no saubrebis farul mosmenebsac, rodesac 
is operatiul-samZebro RonisZiebis  saxes 
warmoadgenda.28 amasTan, masze xelmisawvdo-
mobis sakiTxi ganisazRvreboda saxelmwifo 
saidumloebis Sesaxeb kanoniT, romelic miu-
TiTebs, rom iseTi saxis cnobebi, romlebic  
Seicavs informacias operatiul-samZebro 
saqmianobis gegmebis, organizebis, material-
uri-teqnikuri uzrunvelyofis saSualebis, 
formebis, meTodebis, Sedegebis da a.S. Sesax-
eb, warmoadgens saxelmwifo saidumloebas.29 
cvlilebamde kanoni aseve iTvaliswinebda 
pirdapir SezRudvas informaciis daSveba-
ze im SemTxvevaSic ki, Tu igi samecniero-kv-
leviTi miznebiT iqneboda dasabuTebuli. 
saxelmwifo saidumloebis Sesaxeb kanonis 
regulirebas operatiul-saZmebro saqmiano-
bis paralelurad vrceldeba aseve farul 
sagamoZiebo moqmedebebze, aRniSnuli norma 
pirdapir adgens am SezRudvas.30 saxelmwifo 
xelisuflebis organoebis valdebulebaze, 
Seinaxos msgavsi tipis informacia sazoga-
doebisaTvis xelmiuwvdomel dosieSi, aseve 
dadasturebulia evropuli sasamarTlos 
precedentuli samarTliT31. 

27 ix. „operatiul-samZebro saqmianobis Sesaxeb“ 
kanoni, muxli 5.

28 ix. „operatiul samZebro saqmianobis Sesaxeb 
kanoni“ 2014 wlis 1 agvistos cvlilebebamde mo-
qmedi redaqciiT.

29 ix. kanoni „saxelmwifo saidumloebis Sesaxeb“ 
muxli 7.

30 ix. kanoni „saxelmwifo saidumloebis Sesaxeb“ 
muxli 7.

31 ix. Leander v. Sweden, Application 9248/81. 26.03.[1987]
ECHR.

rac Seexeba monacemTa ganadgurebis 
etaps,  saqarTvelos sisxlis samarTali sap-
roceso kodeqsi monacemTa ganadgurebis 
ramdenime etaps icnobs. zogadad, unda aRin-
iSnos, rom monacemTa ganadgurebis regla-
mentireba Tavis TavSi moiazrebs piradi 
cxovrebis uflebis dacvis meqanizms. igi 
erT-erTi xerxia imisTvis, rom monacemi ar 
iqnes gamoyenebuli aralegitimuri miznebi-
sTvis da amasTan, ar moxdes misi gasajaroe-
ba. adamianis uflebaTa evropuli konvenciis 
farglebSi aRniSnul sakiTxze yuradRebas 
amaxvilebs evropuli sasamarTlo, man ram-
denime saqmeSi aRniSna, rom xelisuflebis 
organoTa mxridan monacemTa Senaxva, ro-
gori xerxiTac ar unda iyos igi mopovebu-
li, pirdapir zemoqmedebas axdens individis 
piradi cxovrebis interesebze.32 sisxlis 
samarTlis saproceso kodeqsSi gamoyofil-
ia araRiarebuli monacemebis ganadgureba; 
gadaudebeli aucileblobis farglebSi Cat-
arebuli da sasamarTlos mier kanonierad 
cnobili faruli sagamoZiebo moqmedebis 
Sedegi, romelic mxaris mier mtkicebulebad 
ar iqneba wardgenili; aseve, cnobebis ga-
nadgureba, romelic ar exeba piris danaSau-
lebriv saqmianobas, magram Seicavs cnobebs 
misi an sxvisi piradi cxovrebis Sesaxeb.33 
ganadgurebas eqvemdebareba aseve, sasamarT-
los mier ukanonod cnobili faruli saga-
moZiebo moqmedebis monacemi saboloo in-
stanciis sasamarTlos mier ganaCenis gamo-
tanidan 6 Tvis gasvlis Semdeg. erT-erTi 
mniSvnelovani komponenti, romelsac piradi 
cxovrebis xelSeuxeblobis dacvis mizniT 
Seicavs sisxlis samarTlis saproceso kode-
qsi, aris piris SesaZlebloba, romlisTvisac 
mocemul saqmeze samarTalwarmoebis mimdi-
nareobisas an misi dasrulebis Semdeg cno-
bili gaxda faruli sagamoZiebo moqmedebis 
Catarebis Sesaxeb informacia, gaasaCivros 
saapelacio sasamarTlos sagamoZiebo kole-
giaSi. 34 Tavis mxriv, mniSvnelovania is sap-
32 ix. S. and Marper v. the U.K. Application: 30562/04, 

04.12.[2008]ECHR. 
33 ix. „saqarTvelos sisxlis samarTlis saproceso 

kodeqsi“ 1438-e muxlis  pirveli nawili.
34 ix. saqarTvelos sisxlis samarTlis saproceso 

kodeqsi, 1433-e muxlis me-14-me-15 nawilebi.
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roceso Sedegi, rac SesaZlebelia dadges 
am gasaCivrebis Sedegad. rogorc saproce-
so kodeqsi adgens, samarTalwarmoebis mim-
dinareobisas misi gasaCivrebis SemTxvevaSi 
SesaZlebelia dadgindes piris mimarT zian-
is anazRaurebis valdebuleba, xolo samar-
Talwarmoebis dasrulebis SemTxvevaSi ki, 
Sesabamisi sasamarTlos mier saCivris dak-
mayofileba imTaviTve qmnis saqmis gadasin-
jvis safuZvels axlad gamovlenil garemoe-
baTa safuZvelze. udavoa, rom es reguli-
reba mniSvnelovani saproceso garantiaa, 
rogorc uflebis dacvis, aseve interesTa 
dabalansebis kuTxiT.

saboloo jamSi unda aRvniSnoT, rom ada-
mianis uflebaTa dacvis kuTxiT dRes moqme-
di regulacia bevrad axlos dgas adamianis 
uflebaTa evropuli sasamarTlos standar-

tebTan. precedentuli samarTliT dadge-
nili is ZiriTadi testi, romelic moicavs 
faruli moqmedebebis gansaxorcieleblad 
iseTi kriteriumebis gaweras, rogoricaa da-
naSaulis samarTlebrvi buneba, kategoria, 
moqmedebis ganxorcielebis xangrZlivoba, 
informaciis dacvis kriteriumebi da a.S. am 
sakanonmdeblo cvlilebiT, SeiZleba iTqvas, 
met-naklebad dakmayofilda. Seiqmna ise-
Ti meqanizmebi, romelic erTi mxriv gamor-
icxavs farul, ukanono mosmenebs, meore mx-
riv, is Canawerebi, romlebic ar ukavSirdeba 
gamoZiebas da, amasTanave, piradi xasiaTisaa, 
nadgurdeba. rac Tavis mxriv,  gulisxmobs 
konstituciuri garantiebs met simyares 
sisxlis saproceso samarTlis praqtikuli 
realizebisas. 
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In this work we have considered one of the acute 
points of moderc criminal justice of Georgia-covert in-
vestigation actions. we have separated negative and 
positive parts of these changes and discussed about 
this changes alongside with the consideration of for-
eign countries law and practices. 

After the consideration all above mentioned 
points and the data of comprehensive research, we 
emphasized on the operative investigation activities 
and the constitutional guarantees of human rights 
protection. Particularly we discussed about the article 
of 20th of Georgian constitution and the essence of 
right of privacy. Under this topic, we clarified that righs 

to inviolability of the private life is not absolute right 
and said that, It may be restricted in order to achive 
the legitimate goals provided for the constitution that 
is necessary for the democratic state, but restriction 
of the right comply with certain requarements. After 
the attributive of the foremost idea of the right of pri-
vacy we made a comprehensive research and anylised 
law in accordance with the constitutional guarantees. 

The foremost issues were processing by the con-
sideration of the practice of European court of human 
rights which help us to determine, - is Georgian law in 
appropriate with the European challenges?

UNDERCOVER INVESTIGATIVE ACTIONS 
AND PRIVACY CONSTITUTIONAL AND 
LEGAL GUARANTEES 
(REVIEW OF LEGISLATIVE CHANGES)

Tamar Gvasalia                   
Caucasus University, School of law, Ministry of Environment of Georgia, 
Legal Department, Chief Specialist, Lawyer, Master of law
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