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The BOOT (Build-Own-Operate-Transfer) contract is consid-
ered one of the innovative mechanisms for managing public fa-
cilities due to its importance in implementing investment projects,
particularly in construction, operation, and property transfer. Its sig-
nificance emerged at the beginning of the twentieth century and
was further reinforced after the Second World War, amidst the pres-
ence of war-stricken economies. Additionally, there was an ideolog-
ical shift in the role of the state from being a guardian state to an
intervening state, which led to the emergence of public law in busi-
ness affairs. The BOOT contract became one of its cornerstones as
countries resorted to international economic contracts.

Despite Algeria’s adoption of the BOOT contract as one of the
forms of international contracts due to its importance in attract-
ing foreign direct investment and technology transfer, this did not
prompt Algerian lawmakers to establish a specific legal framework
for it. This is despite the modifications that have affected the spe-
cific system, notably Presidential Decree No. 15-247, which is con-
sidered one form of concession contracts.
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INTRODUCTION

The BOOT contract has become of great im-
portance in many countries, especially developing
ones, as it represents the optimal means within the
reforms witnessed by the public sector. Through
it, public facilities are established and utilized
without burdening the state budget excessively.
Instead, it leads to the creation of infrastructure
projects for economic development.

Since contracting according to this method ex-
tends over a long period and requires substantial
financial resources, it exposes it to numerous risks
during implementation. This necessitates consid-
ering the issue of changing circumstances during
implementation and developing appropriate solu-
tions to avoid disputes between the contract par-
ties.

Therefore, the problem arises regarding what is
meant by the BOOT contract and what is the Alge-
rian legislator’s stance on it?

To answer this, this research paper will address
the nature of the BOOT contract (first chapter), fol-
lowed by its applications in Algerian law (second
chapter).

1. THE NATURE
OF THE BOOT CONTRACT

The globalization system imposes the need to
enter into contractual forms on developing coun-
tries to benefit from modern methods of manag-
ing public facilities, including the BOOT contract.
Therefore, studying the nature of the BOOT con-
tract requires addressing its concept and legal im-
plications in the following points are addressed:

1.1. The Concept
of the BOOT Contract

Studying the concept of the BOOT contract re-
quires addressing its definition, origin, evolution,
and finally its characteristics as follows:

1. 1. 1. Definition of the BOOT Contract
The term “BOOT” contract stands for Build, Op-
erate, Transfer, and is abbreviated as B.O.T. These

terms correspond to the Arabic terms: |Juyle
(Build), lJwowgsd (Operate), op@d ldpddsd
(Transfer of Ownership). In French, it is abbreviated
as “C.ET" representing Construire (Build), Exploit-
er (Operate), Transférer (Transfer).

It's worth noting that there is a slight variation
in terminology between “BOOT” and “BOT” con-
tracts within legal discourse, with the letter “O”
standing for “Own”/? signifying ownership.

Several attempts have been made to define
this contract, not only by legal experts but also
by international organizations specializing in eco-
nomic and commercial affairs. The United Nations
Commission on International Trade Law (UNCI-
TRAL) defines it as follows: “It constitutes a form
of project financing through which a government
grants a group of investors a concession to devel-
op, operate, and commercially exploit a specific
project for a sufficient number of years to recover
the construction costs as well as to achieve suit-
able profits from operational returns or other ben-
efits granted to them within the contract. At the
end of the project, ownership of it transfers to
the government without any cost or a previously
agreed-upon adequate cost during the negotiation
for granting the project concession”?

On the other hand, the United Nations Indus-
trial Development Organization (UNIDO) defines it
as: “A contractual agreement whereby the project
company undertakes to establish one of the state’s
essential public facilities, including the processes
of design, financing, operation, and maintenance
of this facility. The project company also manages
the operation of the facility, along with any other
fees provided they do not exceed those present-
ed in the bid and those stipulated in the contract
specifications, to enable the project company to
recover the invested funds, operating expenses,
and maintenance costs, in addition to a reason-
able return on investment. At the end of the term,
this company returns the project to the adminis-
tration according to prevailing legal methods and
bidding procedures”*

1 Al-Habshi, M.A.M. (2008). B.O.T contracts, published by
Dar Al-Kotob Al-Qanuniyya, Egypt, p. 9.

2 Al-Bahji, E.A. (2008). B.O.T Contracts: The Road to Building
Modern State Facilities, Dar Al-Jami’a Al-Jadida, Egypt, p. 18.

3 Al-Hijazi, A. F. (2008). B.O.T Contracts in Comparative Law,
published by Dar Al-Kotob Al-Qanuniyya, Egypt, p. 44.

4 Al-Hamoud, W. M. (2010). “Construction, Operation,
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Comparing these definitions, we find that the
first definition emphasizes the economic aspect
more than the legal aspect. Financial motivations
are not the sole reasons for entering into this con-
tract; there are other equally important motiva-
tions such as the pursuit of technology transfer,
which may be monopolized by multinational com-
panies. The second definition is more comprehen-
sive, covering all stages of contract formation and
termination.

Furthermore, the International Islamic Figh
Council defines the BOOT contract as: “An agree-
ment between the owner or its representative and
the financier (the project company) to establish
and manage a facility, collect its returns, in full or
as agreed upon, over an agreed period with the aim
of recovering the invested capital while achieving
a reasonable return. Subsequently, the facility is
handed over in a condition suitable for the intend-
ed purpose”?®

From a jurisprudential perspective, some ju-
rists define the BOOT contract as: “Projects involv-
ing construction, operation, and transfer of owner-
ship, where the government assigns these projects
to a company, whether national or foreign, wheth-
eritis a private or a public entity”.®

1.1.2. Genesis and Evolution of the

BOOT Contract

The United Kingdom was the first country to
resort to these contracts for the construction and
operation of public facilities during the reign of
the Conservative Party under Prime Minister Mar-
garet Thatcher. This was within the framework of
the economic policy pursued at the time, known as
the “Private Finance Initiative”. One of the promi-
nent projects completed under this contract was
the Channel Tunnel linking France and Britain, with
the contract being signed in 1987 between the two
governments and the company Euro Tunnel.

Legally, Turkey enacted the first legislation reg-

and Ownership Transfer Contracts”, published by Dar
Al-Thagafa Lil Nashr, Jordan, p. 32.

5 Islamic Figh Council Decision No. (186) issued during the
nineteenth session of the International Islamic Figh.

6 Al-Shumrani, S. B. (2012). Guarantees and Disposition in
B.O.T Contracts, the periodic journal of the Islamic Figh
Assembly, Saudi Arabia (27), p. 7.

7 Lemoine, B. (2023, October 23) the Channel Tunnel, p.
262. <documents.irevues.inist.fr>, [ Last accessed: 14 Ja-
nuary, 2024].

ulating these contracts during the tenure of Prime
Minister Turgut Ozal.8

1. 1.3 Characteristics of the BOOT

Contract

The BOOT contract possesses a set of charac-
teristics that distinguish it from other contracts,
including the following:

1.1.3.1 in terms of parties to the

contract:

These contracts are concluded between two
parties, with the first party representing a public
legal entity, while the second party represents a
private legal entity (whether natural or juridical,
national or international). It is noteworthy that
while the private sector has adopted this contract-
ing method, it represents an exception to the rule
applied internationally, which typically involves a
public legal entity as a party to the contract.

1.1.3.2. In terms of purpose:

The purpose of resorting to the BOOT contract
is to establish public economic facilities to pro-
vide a public service to the public.® This is due to
the financial burden imposed by the construction
of public facilities on the state budget, especially
concerning state infrastructure facilities such as
airports, ports, and communications facilities.

1.1.3.3. State Supervision of Public

Facilities

The contracting administration has the right to
supervise and monitor the contracting party during
the construction and operation of the public facil-
ity. This is because the executing party of the proj-
ect acts on behalf of the administrative entity in
providing public services to the public. Therefore,
the administration has the right to ensure the in-
terests of citizens on one hand and to safeguard
the state’s interests on the other.

8 Subu, S. (2012). The Legal System of Construction, Ope-
ration, and Ownership Transfer Contracts and its Applica-
tions in Algeria, Faculty of Law and Political Science, Uni-
versity of Constantine — Mentouri Brothers, Algeria, p. 8.

9 Al-Ajarmah, N.A. (2003). Construction, Operation, and
Ownership Transfer Contracts and their Applications in
the Algerian Legal System, Sharia and Law Studies, 40
(01), p. 1053.
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1.1.3.4. Financing of Public Facility

Construction

The financing of public facility construction is
the responsibility of the party contracting with the
state or one of its public entities. This party bears
the responsibility of providing the necessary fi-
nancing either entirely or partially.

1.1.3.5. Implementation of the BOOT

Contract

The BOOT contract is implemented in the form
of a concession granted for a specified period
known as the “concession period”. This is to cover
the cost of constructing or renovating the public
facility, in addition to obtaining profits from its op-
eration. This is achieved in the form of fees col-
lected by the project owner from the beneficiaries
of the public facility in exchange for the services
provided to them.®

1.1.3.6. Termination of the BOOT

Contract

Originally, the public facility is returned to the
contracting administrative entity after the end of
the commitment period, typically in a usable con-
dition and free of charge. However, it may happen
that the public facility is transferred before the
end of the commitment period, provided that the
administrative entity pays fair compensation to
the project owner. Additionally, the administrative
entity may renew the concession period for the
benefit of the contracting party or another party,
or sell it as part of privatization.

1.2. Implications
of the BOOT Contract

The implications of entering into a BOOT con-
tract result in the creation of rights and obligations
for contracting parties, which will be elucidated as
follows:

10 Al-Dhaiby, S.S. (2014, August 26-28), Arbitration in Interna-
tional Construction Contracts (B.O.T), paper presented at
the nineteenth annual conference of the GCC Commercial
Arbitration Center in cooperation with the Oman Chamber
of Commerce and Industry, on arbitration in oil and interna-
tional construction contracts, Jordan, p. 11. <www.gcac.diz>,
[Last accessed: 10 April, 2017].

1.2. 1. Rights and Obligations of the

Contracting Administration

The contracting administration enjoys a set of
privileges concerning the contracting party in the
BOOT contract, as follows:

1.2.1. 1. Rights of the Contracting

Administration

e Right of Inspection and Supervision:

The right of inspection refers to the authority
of the administration to intervene in the execution
of the contract, direct the work, and choose the
method of execution within the agreed terms and
conditions of the contract. Supervisory authority,
on the other hand, involves ensuring that the con-
tractor fulfills its contractual obligations as agreed
upon™

The administration’s right to inspect and su-
pervise the contractor is of utmost importance in
a BOOT contract due to its potentially lengthy du-
ration—up to ninety-nine years. Additionally, the
commitment of the project company to transfer
the public facility in good condition at the end of
the contract necessitates supervision by the ad-
ministration.

e Right of the Administration to Amend the

Contract:

The administration may choose to amend the
contract at its sole discretion according to the
needs of the public facility. However, this authority
is restricted by the requirement to compensate the
contracting party for any potential damage result-
ing from the amendment? Amendments do not
cover contractual terms but may include regulato-
ry conditions related to the operation of the pub-
lic facility. This authority is inherent in the general
system and is exercised by the administration au-
tomatically without the need for explicit contrac-
tual provisions.

e Right of the Administration to Impose Pen-

alties:

This authority is considered one of the privi-
leges enjoyed by the administration over the con-
tracting party. Imposing penalties without resort-

11 Bouziane, A. (2011). Explaining Public Procurement Regu-
lations, Dar Al-Jisr for Publishing and Distribution, Algeria,
p. 142.

12 Al-Jubouri, M. K. (1998). Administrative Contracts, Mak-
tabat Al-Thagafa for Publishing and Distribution, Jordan,
p. 140.
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ing to judicial intervention prioritizes the public
interest and ensures the continuity of the public
facility.

e Right to Retake the Public Facility Before

the End of the Concession Period:

If it becomes evident to the administration that
the management method of the public facility un-
der the BOOT contract no longer aligns with the
public interest, it has the right to change it to a
method it deems more beneficial to the public in-
terest.

1.2.1.2. Obligations of the Contracting

Party:

These obligations include:

e Providing a Suitable Legal Environment:

It is the responsibility of the administration
to create a suitable legal, administrative, and in-
vestment environment for the establishment and
operation of public facilities. Political, economic,
and legal stability serve as attractive incentives for
booth foreign and domestic investment.

e Executing the Contract According to the

Principle of Good Faith:

The principle of good faith is a fundamental
legal principle that is evident in contractual rela-
tionships, whether administrative or civil. It entails
executing the contract in accordance with its terms
and provisions. This obligation falls on all parties
to the contract, particularly on the administration,
which holds a superior legal position. Therefore,
this obligation requires refraining from abusing
the privileges of public authority for its own ben-
efit®

1.2.2. Rights and Obligations of

the Contracting Party with the

Administration:

Just as the BOOT contract entails rights and
obligations on the contracting authority, the con-
tractor also enjoys rights and incurs corresponding
obligations. These will be elucidated as follows:

1.2.2. 1. Contracting on Personal

Consideration:

This commitment involves the contractor ful-
filling its obligations under the contract by itself.

13 Hamdi, Y. A. (1998). Encyclopedia of Administrative and In-
ternational Contracts, Dar Al-Ma’arif, Egypt, p. 290.

Therefore, personal consideration is a fundamen-
tal element in the selection of the contractor by
the administration in a BOOT contract.

1.2.2.2. Commitment to Project Execution

According to Contractual Terms:

Executing the BOOT contract according to the
agreed specifications at its various stages is of
great importance. The quality of execution ensures
the continuity of the public facility and its transfer
to the state in good condition.

1.2.2.3. Contractor’s Commitment to

Operation:

This stage in the BOOT contract is crucial for
the contractor as it enables them to recover their
expenses on constructing and equipping the pub-
lic facility and to generate profits. Therefore, the
project owner must provide a service to the public
and adhere to the fundamental principles of oper-
ating the public facility.

1.2.2.4. Respect for Contract Execution

Period:

The BOOT contract is an important means for
the administration to manage public facilities.
Therefore, respecting the contract period is the
application of the principle of continuous and reg-
ular operation of the public facility.

1.2.2.5. Contractor’s Commitment to

Technology Transfer and Employee Training:

The BOOT contract’s lengthy duration allows
for technological advancements. Hence, it is the
contractor’s responsibility to keep pace with these
developments to ensure that the administration
receives a technologically advanced and economi-
cally viable facility during its operation.

1.2.2.6. Contractor’s Commitment to

Transferring Ownership of the Public

Facility to the Granting Authority:

At the end of the BOOT contract, the contractor
commits to transferring ownership of the public
facility to the administrative authority in good and
usable condition.
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2. APPLICATIONS OF THE BOOT
CONTRACT IN ALGERIAN LAW

Studying the applications of the BOOT contract
in Algerian law requires understanding its legal ba-
sis, the Algerian legislature’s stance on its adap-
tation, and its practical applications. This will be
detailed in the following points are addressed:

2.1. Legal Basis for the BOOT
Contract in Algerian Law

The Algerian law has not explicitly named the
BOOT contract, nor has it issued specific legisla-
tion regulating this type of contracting. Howev-
er, implicit references to this contract have been
made in various legal texts. Additionally, the Alge-
rian legislature has taken a position on the legal
adaptations of this contract, which will be detailed
as follows:

2.1.1. Legal Texts Referring to the

BOOT Contract

Several legal texts have referenced this con-
tract in various fields. These will be mentioned as
follows:

2.1.1.1. In Financial Law:

Article 166 of the Financial Law of 1996™ men-
tions that the construction, operation, and main-
tenance of highways may be subject to concession
for the benefit of public or private entities.

Additionally, Article 167 of the same law states
that concession holders may collect toll fees under
specified conditions.®

2.1.1.2. In the Agricultural Sector:

The executive decree No. 97-475' mentions the
possibility of granting concessions for the con-
struction of small and medium-sized irrigation fa-
cilities.

14 Official Gazette. (1995). Issue 82, <https://www.joradp.
dz/HAR/Index.htm> [Last accessed: 13 May, 2024].

15 Official Gazette. (1996). Issue 55, <https://www.joradp.
dz/HAR/Index.htm> [Last accessed: 13 May, 2024].

16 Official Gazette. (1997). Issue 82, <https://www.joradp.
dz/HAR/Index.htm> [Last accessed: 13 May, 2024].

2.1.1.3. In Water Law:

Article 17 of the Water Law mentions artificial”
water properties that become state property with-
out compensation after the concession period for
construction and operation.

2.1.1.4. In Electricity and Gas Distribution

Law:

The legal text regarding electricity and gas
distribution through channels in Article (02/9)®
states: “Privilege is the right granted by the state
to an operator, enabling them to exploit a network
and develop it over a specific territory and for a
specific period with the aim of selling electricity
or gas distributed through channels”. Additionally,
Article (07) of the same law adds: “New facilities for
electricity production shall be constructed and uti-
lized by any natural or legal person subject to pri-
vate or public law holding an exploitation license”.

2.1.1.5. In the field of public contracts

The Algerian legislature has recognized the
use of the BOOT (Build-Operate-Transfer) method
in public contracts by subjecting the conclusion
of agreements to delegate public facilities to the
principles stipulated in Article 05 of Decree No. 15-
247. While this procedure aligns with the nature of
administrative contracts,” it may face challenges
related to attracting foreign investments.

2.1.1.6. Under municipal law

Municipal Law No. 11-10 opens up the scope of
BOOT contracts in several areas, including, for ex-
ample, drinking water, road maintenance, public
lighting, covered markets, and managing technical
landfill centers.

17 Algerian Law regarding water. (2005). Official Gazette,
Issue 60, <https://www.joradp.dz/HAR/Index.htm> [Last
accessed: 13 May, 2024].

18 Algerian law regarding electricity and gas distribution via
channels. (2002). Official Gazette, Issue 08, February 6,
2002, <https://www.joradp.dz/HAR/Index.htm> [Last ac-
cessed: 13 May, 2024].

19 Laajal, Y. Dufan, L., Contracts by the B.O.T Method in
Algerian and French Legislation, International Journal of
Legal and Political Research: Faculty of Law and Political
Science, University of Kasdi Merbah — Ouargla, Algeria,
01, (02), p. 119.
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2.1.2. The legal adaptation of the BOOT

contract

There has been a legal dispute over the nature
of the BOOT contract, divided into three directions.
The first direction considers the BOOT contract as
falling within the category of investment contracts,
thus subject to civil and commercial law. The sec-
ond direction® considers it contracts with a spe-
cial nature, sometimes administrative contracts,
and sometimes private contracts. The third and fi-
nal direction,? predominant in public law jurispru-
dence, considers the BOOT contract, also known
as the modern commitment contract, as adminis-
trative contracts subject to the general conditions
applicable to such contracts.

The Algerian legislature has associated the
BOOT contract with the concept of concession con-
tracts. The term “concession” is used to refer to the
BOOT contract, influenced by the opinion stating
the administrative nature of the BOOT contract. For
example, Article (76) of the Water Law states: “Con-
cession to use water resources, which is a contract
under public law, may be granted to any natural or
legal person subject to public or private law who
submits an application according to the conditions
specified in this law and the procedures deter-
mined by regulation”.

2.2. The role of the BOOT
contract in attracting investment

BOOT contracts are considered modern con-
tracts in domestic and international transactions,
and countries have resorted to them to attract and
stimulate investment. Algeria is no exception, as
will be explained in this requirement as follows:

2.2.1. Conclusion of the BOOT

contract according to the provisions of

investment law

Algeria has resorted to BOOT contracts as a tool
to attract and stimulate investment. Examples in-
clude international investment contracts conclud-

20 El-Roubi, M. (2006). “Construction, Operation, and Deli-
very Contracts”, published by Dar Al-Nahda Al-Arabiya,
Egypt, p. 51.

21 Ahmed, A.M.A. (2008). Arbitration in International Ad-
ministrative Contract Disputes, Dar Al-Jami’a Al-Jadida,
Egypt, p. 119.

ed by the Algerian state with international compa-
nies in the field of water desalination, concluded
according to the BOOT contract. Article (81) of Law
No. 05-12 concerning water states: “Under this law,
itis possible to grant a concession to establish and
exploit desalination structures or extract salts and
minerals from saline water for the public benefit,
according to the provisions of Order 01-03 dated
the first of Jamadi Al-Akhirah 1425 corresponding
to August 20, 2001, concerning investment devel-
opment.”

As a result, these contracts have been conclud-
ed between the Algerian state, represented by the
Algerian Energy Company (in which booth Sona-
trach and Sonelgaz contribute), with a financing
ratio estimated at 30%, and General Electric lonics
Hamma Holding Company, an Irish company with
expertise in the construction and operation of
such facilities, contributing 70% to the project to
establish a water desalination facility in Hamma.
This represents a form of partnership between the
public and private sectors in managing water facil-
ities. The concession period is estimated at thirty
years from the date of the agreement’s entry into
force, with a production capacity of 200,000 cubic
meters per day, and the project’s value is estimat-
ed at $256 million.

Additionally, the National Energy Company
concluded a BOOT contract to establish a seawater
desalination facility in Skikda with a 51% contribu-
tion, with a Spanish company, Jaida, contributing
49%. The concession period extends for 30 years
from the date of the agreement’s entry into force.

In this context, a water desalination and elec-
tricity production facility has been established in
Arzew, Oran. It was created according to an invest-
ment agreement using the BOOT method between
the National Investment Development Agency, with
a 5% share, and a South African company, with a
95% share. The concession period also extends for
thirty years from the entry into force of this agree-
ment.

Furthermore, a water desalination plant was
constructed in Benin, Tlemcen, in partnership with
a Spanish company with a 51% share of the proj-
ect and the Algerian Energy Company with a 49%
share. The value of this project is estimated at
$230 million.

Finally, from the conclusion of these contracts,
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it can be inferred that the Algerian state partici-
pates relatively in financing these contracts. Some
consider this to be a misapplication of the concept
of BOOT contracts, which is based on the idea of
full private sector financing for the construction
of public facilities related to infrastructure. At the
end of the concession period, the state recov-
ers the completed structures and the designated
lands without financial compensation.

2.2.2. Investment incentives obtained

by the project owner

The implementation of the Build-Oper-
ate-Transfer (BOOT) model for establishing and
operating public facilities has led to the emergence
of financial and economic risks for these projects,
including competition risks from government proj-
ects, allowing the establishment of similar projects
before the expiration of the concession period, as
well as risks of contract cancellation and seeking
to change its terms.

To address these risks, there arose a need to
provide guarantees by the state to the project
owner, including subjecting the BOOT contract
to the provisions of investment law, granting the
project company the right to enjoy investment in-
centives stipulated in the investment law. These
incentives include financial incentives such as tax
exemptions (such as exemption from value-added
tax for goods and services used in the investment,
exemption from property transfer tax for all real
estate acquisitions made within the investment
project, exemption from profit tax, and profes-
sional activity tax), as well as customs exemptions
(such as exemption from customs duties for im-
ported goods directly used in the project).?

In addition to financial incentives such as state
participation in project shares ownership and ob-
taining government insurance with preferential
rates to cover certain types of risks, which may be
commercial, such as exchange rate fluctuations, or
non-commercial, such as nationalization and con-
fiscation.

There is also the possibility of resorting to am-
icable means to resolve disputes such as concilia-
tion, mediation, and arbitration. The latter is consid-

22 LAmmari, W. (2010-2011). “Incentives and Barriers to
Foreign Investment in Algeria”, Master’s Thesis in Bu-
siness Law, Faculty of Law, University of Algiers 1, p. 70.

ered one of the most important incentives sought to
be included in the BOOT contract by the contractor
with the administration to avoid litigation.

CONCLUSION

From our study, we can conclude the following:

e The requirements of development have re-
vealed the importance of BOOT contracts in
completing infrastructure projects, espe-
cially considering that the construction and
building sector is currently one of the most
important areas of international trade, giv-
en the importance of infrastructure devel-
opment in the economies of developing
countries;

e Considering that BOOT contracts have be-
come one of the established methods for
managing and operating public facilities,
it is necessary to enact specific legislation
regulating all stages of this contract;

e When resorting to this contract, the state
must enlist legal and technical experts to
draft the contract, in order to avoid the
negative consequences resulting from poor
drafting, especially in the event of disputes
between the parties to the contract;

e Encouraging the establishment of regional
arbitration centers is necessary to avoid re-
sorting to international arbitration centers,
which often rule in favor of the foreign in-
vestor at the expense of the host state of
the investment.
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