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I. sasamarTlo 
gadawyvetilebis aRsrulebis 
socialurekonomikuri 
mniSvneloba 

winamdebare statia gaxlavT mokrZaleb-
uli mcdeloba Tanamedrove samyaroSi saa-
Rsrulebo warmoebis mniSvnelobis warmoCe-
nisa aRsrulebis meqanizmebis efeqtianobis 
mizniT.

Ubiius, ibi remodium _ ar arsebobs ufleba, 
Tu ar arsebobs misi efeqturi aRsrulebis 
meqanizmi. 

jon loki aRniSnavda, rom qveynis mmarT-
velma sazogadoebis mTeli Zala mxolod 
kanonebis aRsrulebisaken, agreTve, qveynisT-
vis garedan SesaZlo zianis Sesamcireblad Tu 
asacileblad da saxelmwifos Tavdasxmebisa 
da dapyrobebisagan dasacavad unda mimar-
Tos.1 kanonis aRsruleba ki warmoudgenelia 
saxelmwifoSi araefeqtiani saaRsrulebo 
meqanizmebis arsebobis pirobebSi.

sasamarTlo da sxva iurisdiqciis 
aqtebis aRsruleba msoflioSi da maT Soris 

1 Locke J., 1980. “Second Treatise of Government”, in Two 
Treatises of Government. Cambridge: Cambridge Univer-
sity Press, § 131.

saqarTveloSic saukuneebis manZilze mar-
Tlmsajulebis aqilevsis quslad rCeboda. 
aRsrulebis process ar eqceoda saTanado 
yuradReba. aRniSnulze isic metyvelebs, 
rom saaRsrulebo warmoeba mudmivad samo-
qalaqo procesis CrdilSi gaxldaT moq-
ceuli, rogorc sakanonmdeblo doneze,2 ise 
iuridiul mecnierebaSi. mimaCnia, rom swo-
rad am mizezis gamo qarTul iuridiul lit-
eraturaSi (maT Soris sabWoTa periodSic.) 
Zalzed mwiria Sromebi saaRsrulebo war-
moebaze. Cems xelT arsebuli informaciiT 
aRniSnul Temaze ar dacula arc erTi dis-
ertacia. miuxedavad am procesis didi mniS-
vnelobisa umaRles saswavlo dawesebule-
bebSi samarTlis fakultetebze ar eqceoda 
da arc exla eqceva saTanado yuradReba 
mis swavlebas da igi iSviaTad aris gaTval-
iswinebuli saswavlo programebSi calke 
sagnad. aqcenti ZiriTadad gadatanili iyo 
samarTliani sasamarTlo gadawyvetilebis 
gamotanaze. gaazrebul iqna ra aRsrulebis 

2 calke kanoni saaRsrulebo warmoebaTa 
Sesaxeb miRebul iqna mxolod 1999 wels. 
dReisaTvis ukve mimdinareobs muSaoba 
aRsrulebis kodeqsis proeqtze, rac xazs 
usvams aRsrulebis mniSvnelobas.
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udidesi mniSvneloba adamianis uflebaTa 
dacvis, agreTve saxelmwifos ekonomikuri 
da Sesabamisad politikuri ganviTarebis 
saqmeSi, mesame aTaswleulis dawyebisTanave 
am procesisadmi damokidebuleba arsebi-
Tad Seicvala. „sasamarTlo gadawyvetile-
bebis aRsruleba msoflioSi mniSvnelovani 
samarTlebrivi procesi gaxda. XXI sauku-
nis dadgomasTan erTad ekonomika dacemas 
ganicdis da rodesac ekonomika mZime dRe-
Sia, klientebs ufro metad, vidre odesme, 
sWirdebaT valis amoReba da sasamarTlo 
gadawyvetilebebis aRsruleba, raTa maTi 
biznesi sicocxlisunariani (konkurentu-
nariani) iyos.“3 

demokratiul saxelmwifoSi sabazro 
ekonomikis pirobebSi qveynis ekonomiuri 
ganviTareba da moqalaqeTa socialur _ 
ekonomiuri mdgomareoba srulad damokide-
bulia saaRsrulebo sistemis efeqturo-
baze. Sesabamisad, warmoebisa da sxva nebi-
smieri biznesis efeqturobac gamarTuli 
saaRsrulebo meqanizmebis arsebobis pirda-
pir proporciulia.4 

sasamarTlosa da sxva organoebis mier 
gamocemuli aqtebis aRsruleba warmoadgens 
samarTlebrivi praqtikis umniSvnelovanes 
adgils, sadac srulad vlindeba samarT-
lebrivi regulirebis efeqturobis mTeli 
meqanizmi, rac, faqtobrivad, TavisTavad 
gaxlavT procesis monawile, rogorc adami-
anis, ise nebismieri formis organizaciebis 
uflebebis realizaciis uzrunvelyofis 
erTaderTi saSualeba. 

„iZulebiTi aRsrulebis samarTali yov-
elTvis unda Seesabamebodes sazogadoe-
briv-ekonomikur gamowvevebs imisaTvis, rom 
erTi mxriv, efeqtur instrumentad darCes 
da meore mxriv, movalis dacvis saWiroeba 
ar ugulvebelyos.“5 

3 Brown j., 2009. Judgment Enforcement James. Law 
and Business, Aspen Purblishers Walters Kluwer, 
third edition, preface. 

4 Wyonia z., 2012. saaRsrulebo warmoebis 
subieqtebi. Jurnali „marTlmsajuleba da 
kanoni, 1 (12), gv. 119.

5 SuSke v., 2009. saaRsrulebo samarTali. 
gamomcemloba siesta, gv.64.

II.  evropis sasamarTlo 
aRsrulebis mniSvnelobaze 

adamianis uflebaTa dacvis evropuli 
konvenciis me-6 muxlis (samarTliani sa-
samarTlos ufleba) 1-li punqtis 1-li wina-
dadebis Sesabamisad, „samoqalaqo uflebaTa 
an movaleobaTa gansazRvrisas an wardgeni-
li nebismieri sisxlissamarTleblivi bral-
debis samarTlianobis gamorkvevisas yvelas 
aqvs gonivrul vadaSi misi saqmis samar-
Tliani da saqveyno ganxilvis ufleba kan-
onis safuZvelze Seqmnili damoukidebeli 
da miukerZoebeli sasamarTlos mier.“6

evropis sasamarTlo Tavis gadawyvetile-
baSi saqmeze _ hornsbi saberZneTis winaaRm-
deg _ ganmartavs Semdegs:

`arsebuli precedentuli samarTlis 
Sesabamisad, me-6 muxlis 1-li paragrafi 
yvelas aZlevs uflebas, daicvas Tavisi 
samoqalaqo uflebebi da valdebulebebi 
sasamarTloSi. am TvalsazrisiT es para-
grafi” sasamarTlos mier saqmis ganxilvis” 
uflebas amkvidrebs. am uflebis erT-erTi 
aspeqtia samoqalaqo samarTalwarmoebis 
ufleba. aRsaniSnavia, rom es ufleba ar 
iqneba realizebuli, Tu wevri saxelmwifos 
Sida samarTleblivi sistema imis saSuale-
bas iZleva, rom saboloo da savaldebulo 
gadawyvetileba romelime erTi mxaris in-
teresebis sazianod Seusrulebeli darCeba. 
warmoudgeneli iqneboda, rom konvenciis 
me-6 muxli detalurad adgendes procedu-
rul garantiebs, romlebic davis mxareebi-
sTvis unda iyos misawvdomi, anu samarTlian, 
sajaro da droul samarTalwarmoebas 
iTxovdes ise, rom ar gulisxmobdes sa-
samarTlo gadawyvetilebebis aRsrulebas. 
me-6 muxlis iseTi interpretacia, rom igi 
mxolod sasamarTlos xelmisawvdomobas da 
samarTalwarmoebas gulisxmobs, sabolood 
iseT Sedegebs gamoiRebda, rac Seusabamo 
iqneboda kanonis uzenaesobis principTan, 
romlis dacvac wevrma saxelmwifoebma iki-

6 adamianis uflebaTa da ZiriTad Tavi suflebaTa 
dacvis konvencia (ofici aluri Targmani), 
romi 1950 wlis 4 noemberi, 2008, 11. adamianis 
uflebaTa sferoSi ZiriTadi saerTaSoriso 
samarTlebrivi aqtebis kre buli.
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sres, rodesac maT konvenciis ratificire-
ba moaxdines. sasamarTlo gadawyvetilebis 
aRsruleba ganxiluli unda iyos, rogorc 
me-6 muxliT moazrebuli “marTlmsajulebis 
warmoebis” ganuyofeli nawili; ufro met-
ic, sasamarTlom aRiara es principi samar-
Talwarmoebis vadebTan dakavSirebiT”.7 

evropis sasamarTlo gadawyvetilebaSi 
saqmeze _ dadiani da maCabeli saqarTvelos 
winaaRmdeg _ aRniSnavs, rom „konvenciis 
me-6 muxliT garantirebuli sasamarTlo 
ganxilvis ufleba iluzoruli iqneba, Tu 
xelSemkvreli mxaris samarTlebivi sistema 
dauSvebda, rom sasamarTlo gadawyvetile-
bebi ar aRsruldes romelime erTi mxaris 
interesebis sazianod“.8

gadawyvetilebaSi saqmeze _ Sps IZA da 
makariZe saqarTvelos winaaRmdeg _ evro-
pis sasamarTlom ganacxada, rom samar-
Tliani sasamarTlos ufleba aseve mo-
icavs mavaldebulebeli sasamarTlo 
gadawyvetilebebis aRsrulebas. es ufleba 
ar iqneba realizebuli, Tu saxelmwifos 
erovnuli samarTleblivi sistema imis sa-
Sualebas iZleva, rom saboloo sasamarT-
lo gadawyvetilebebi ar aRsruldes 
romelime mxaris interesebis sazianod. 
nebismieri sasamarTlos mier miRebuli 
gadawyvetilebis aRsruleba `marTlmsa-
julebis” ganuyofel nawilad unda moi-
azrebodes, rogorc amas konvenciis me-6 
muxli moiTxovs.9

imave gadawyvetilebaSi adamianis ufle-
baTa evropulma sasamarTlom ganmarta Sem-
degi: „sasamarTlo, precedentul samarTal-
ze miTiTebiT aRniSnavs, rom ganmcxadeblis 
mimarT mis sasargeblod gamotanili gad-
awyvetilebis aRsrulebis SeuZlebloba 
warmoadgens sakuTrebiT mSvidobianad 
sargeblobis uflebaSi Carevas, rogorc es 
№1 damatebiTi oqmis 1-li muxlis pirvel 

7 evropis sasamarTlos gadawyvetileba saq-
meze hornsbi saberZneTis winaaRmdeg, ECtHR 
19/03/1997 w.; # 107/1995/613/701.

8 evropis sasamarTlos gadawyvetileba 
saqmeze dadiani da maCabeli saqarTvelos 
winaaRaamdeg, 12/07/2012 w., ganacxadi 8252/08.

9 Sps IZA da makariZe saqarTvelos winaaRmdeg, 
27/12/2005 w., ganacxadi 28537/02.

winadadebaSia Camoyalibebuli.“10 
gamomdinare zemoaRniSnulidan unda 

davaskvnaT, rom samarTliani sasamarT-
los uflebaSi moiazreba sasamarT-
lo gadawyvetilebis aRsrulebac da 
gadawyvetilebis aRusrulebloba unda mi-
viCnioT adamianis uflebaTa dacvis evro-
puli konvenciis me-6 muxlis 1-li nawilis 
darRvevad, Sesabamisad samarTliani sa-
samarTlos uflebis darRvevad. amasTan 
sasamarTlo gadawyvetilebis aRusrule-
bloba unda ganvixiloT gadawyvetilebis 
pirveli protokolis 1-li muxliT garan-
tirebuli sakuTrebiT mSvidobiani sarge-
blobis uflebis darRvevad.

III  saqarTvelos uzenaesi 
sasamarTlo aRsrulebis 
mniSvnelobaze

aRsaniSnavia, rom aRsrulebis mniSvn-
elobaze saqarTvelos uzenaes sasamarTlos 
mis ramdenime gadawyvetilebaSi gakeTebuli 
aqvs sakmaod saintereso da yuradsaRebi 
ganmartebebi. saqarTvelos uzenaesi sa-
samarTlos administraciul da sxva kate-
goriis saqmeTa palata 2008 wlis 17 dekembris 
gadawyvetilebis (saqme N bs-325-316 (k-08) 
samotivacio nawilSi aRniSnavs, rom «samar-
Tliani sasamarTlos» ufleba moicavs ara 
marto sasamarTlosadmi mimarTvis, saqmis 
sajaro da samarTliani ganxilvis, sakiTxis 
gonivrul vadebSi gadawyvetis uflebebs, 
aramed gadawyvetilebis aRsrulebis ufle-
basac. sasamarTlo gadawyvetilebis aRus-
rulebloba uTanabrdeba sasamarTlosadmi 
mimarTvis uflebis arcnobas imdenad, ram-
denadac igi moCvenebiTs xdis sasamarTlo-
sadmi xelmisawvdomobas da pirs arTmevs am 
uflebiT sargeblobis yvelanair praqtikul 
saSualebas. sasamarTlo gadawyvetilebis 
aRsrulebis ufleba, rogorc «samarTliani 
sasamarTlos» uflebis elementi, daculi 
da aRiarebulia agreTve saqarTvelos kon-
stituciis 82-e muxlis me-2 punqtiT, rom-
lis mixedviTac «sasamarTlos aqtebi saval-

10 Sps IZA da makariZe saqarTvelos winaaRmdeg, 
27/12/2005 w., ganacxadi 28537/02.
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debuloa yvela saxelmwifo organosa da 
pirisaTvis qveynis mTel teritoriaze».11 

saqarTvelos uzenaesi sasamarT-
los administraciul da sxva kategori-
is saqmeTa palatis 2007 wlis 10 ivlisis 
gadawyvetilebis (saqme # bs-49-47(ks-07)) 
samotivacio nawilSi aRniSnulia, rom „sa-
samarTlo axorcielebs ra saxelmwifo xe-
lisuflebis gansakuTrebul funqcias – 
marTlmsajulebas, saxelmwifos saxeliT 
dadgenili gadawyvetilebis kanonier ZalaSi 
Sesvla gulisxmobs mis upirobo da savalde-
bulo Sesrulebas. moqmedi kanonmdeblobiT 
sasamarTlo aqtebis aRsrulebis kompeten-
cia ar aris sasamarTlo sistemis iuris-
diqcia, igi ganekuTvneba aRmasrulebeli 
xelisuflebis uflebamosilebas, xolo, 
Tavis mxriv, sasamarTlo gadawyvetilebis 
aRusrulebloba usagnos xdis saaRsrule-
bo warmoebas, rasac Sedegad mosdevs sax-
elmwifoebrivi TvalsazrisiT mZime Sedegi 
_ marTlmsajulebis aRusrulebloba, ma-
Sin roca, jerovani da efeqturi marTlm-
sajuleba miiRweva ara oden sasamarTlos 
mier konkretuli konfliqtebis gadawyve-
tis, aramed kanonier ZalaSi Sesuli sa-
samarTlo aqtebis kanonSesabamisi, drouli 
aRsrulebis uzrunvelyofiT.12

zemoaRniSnuli ganmartebebidan gamom-
dinare unda davaskvnaT, rom sasamarTlo 
aqtebis aRusrulebloba aris saqarTvelos 
konstituciis, kerZod, 82-e muxlis me-2 pun-
qtis darRveva. amasTan sasamarTlo aqtebis 
aRusrulebloba unda Sefasdes marTlmsa-
julebis aRsrulebaze uaris Tqmad. 

mimaCnia, rom erT-erT mizezi imisa, rom 
saqarTveloSi sasamarTlos aqtebis aR-
sruleba kvlav mniSvnelovan problemad 
rCeba gaxlavT sasamarTlos aqtebis aRus-
ruleblobisaTvis kanonmdeblobiT gansaz-
Rvruli araadekvaturi pasuxismgeblobebi 

11 saqarTvelos uzenaesi sasamarTlos adminis-
traciul da sxva kategoriis saqmeTa palatis 
gadawyvetileba, 17.2008. (saqme N bs-325-316 (k-08).

12 saqarTvelos uzenaesi sasamarTlos adminis-
traciul da sxva kategoriis saqmeTa palatis 
gadawyvetileba 10.2007. gadawyvetileba (saqme 
# bs-49-47(ks-07). 

da vfiqrob, rom unda moxdes maTi sagrZno-
blad gamkacreba. 

IV. sasamarTlo gadawyvetilebis 
saTanado da efeqturi 
aRsrulebis mniSvneloba 
efeqtiani da sando 
marTlmsajulebis 
sistemis Camoyalibebis 
xelSewyobisaTvis

evropis adamianis uflebaTa dacvis kon-
venciis me-13 muxlis Tanaxmad, „yvelas, vi-
sac daerRva am konvenciiT gaTvaliswinebuli 
uflebebi da Tavisuflebebi, unda hqondes 
samarTlebrivi dacvis efeqtiani saSualeba 
erovnuli xelisuflebisagan, Tundac es dar-
Rveva Caidinos pirma, romelic samsaxurebriv 
uflebamosilebas axorcielebda.“13

2001 wlis wlis 4 da 5 oqtombers mos-
kovSi evropis iusticiis ministrTa kon-
ferencia gaimarTa. miiRes rezolucia: “sa-
samarTlos gadawyvetilebebis efeqturi 
aRsrulebis uzrunvelsayofad zogadi mid-
gomebisa da meqanizmebis idenTificireba“. 
konferencia SeTanxmda Semdegze: „saxelmwi-
foebis mier sasamarTlo gadawyvetilebebis 
saTanado da efeqturi aRsruleba uaR-
resad mniSvnelovania saxelmwifoebSi efeq-
turi da sando marTlmsajulebis sistemis 
Camoyalibebis xelSewyobisTvis.“14 Semdgom-
Si aRsrulebis Sesaxeb SemuSavda ori reko-
mendacia: 

1. „evropis sabWos ministrTa komitetis 
rekomendacia wevri saxelmwifoebisaTvis 
Rec 2003) 16 administraciuli samarTlis 
sferoSi miRebuli administraciuli da sa-
samarTlo gadawyvetilebebis aRsrulebaze 
(miRebulia ministrTa komitetis 851 Sex-
vedraze, romelic 2003 wlis 9 seqtembers 
gaimarTa.);

13 adamianis uflebaTa da ZiriTad Tavi-
suflebaTa dacvis konvencia (ofici aluri 
Targmani), romi 1950 wlis 4 noemberi, 2008, 
11. adamianis uflebaTa sferoSi ZiriTadi 
saerTaSoriso samarTlebrivi aqtebis 
krebuli.

14 me-3 rezolucia sasamarTlo gadawyve-
tilebebis efeqturi aRsrulebis xelSe-
wyobaze, evropis iusticiis ministrTa 24-e 
konferencia, 2001 wlis oqtomberi.
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2. „evropis sabWos ministrTa kometi-
tis rekomendacia wevri saxelmwifoebisT-
vis Rec (2003) 17 miRebuli sasamarTlo gad-
awyvetilebebis aRsrulebaze (miRebulia 
ministrTa komitetis 851 Sexvedraze, ro-
melic 2003 wlis 9 seqtembers gaimarTa );15

CEPEJ-ma _ evropis saWos komitetma 
marTlmsajulebis efeqturobis sferoSi sa-
samarTlo gadawyvetilebebis aRsruleba Ta-
visi prioritetebis siaSi CarTo. 2009 wlis 
17 dekembers CEPEJ-ma aRsrulebis sferoSi 
evropis sabWos rekomendaciebis efeqturad 
aRsrulebis mizniT saxelmZRvanelo direq-
tivebi SeimuSava16 

direqtivebSi ganmartebulia, rom bevr 
saxelmwifoSi ZiriTadad ori problemis ar-
seboba gamoikveTa:

•	 mxareebis mier aRsrulebis proce-
durebis arakeTilsindisierad gamo-
yeneba da marTlmsajulebis proce-
sis gaWianureba; 

•	 kerZo formebis Camoyalibebis riski, 
Tu aRsrulebis procesi araefeqtu-
ria.17 

evropis sabWom gansaxilvelad wardge-
nili saqmeebis didi raodenobis gamo “sa-
precedento gadawyvetilebebis” koncefcia 
danerga. rekomendaciaSi Rec (2004)6 ministr-
Ta komitetma ganacxada Semdegi: “rodesac 
miRebuli gadawyvetileba erovnuli kanon-
mdeblobis an praqtikis (sapilote saqme) 
struqturul an zogad naklovanebebze 
miuTiTebs da sasamarTloSi gansaxilvelad 
wardgenilia, an, savaraudod, waredgineba 
didi raodenobis saqmeebi, romlebic imave 
sakiTxs Seexeba (`ganmeorebiTi saqmeebi”), 
mopasuxe saxelmwifo valdebulia, uzrun-
velyos potenciuri ganmcxadeblebisaTvis 

15 ixileT danarTi: evropis sabWos mini-
strTa komitetis rekomendacia wevri 
saxelmwifoebisTvis Rec (2003) 17 miRebuli 
sasamarTlo gadawyvetilebebis aRsrulebaze 
(miRebulia ministrTa komitetis 851 
Sexvedraze, romelic 2003 wlis 9 seqtembers 
gaimarTa).

16 ixileT danarTi: CEPEJ-is saxelmZRvanelo 
direqtivebi aRsrulebis sferoSi evropis 
sabWos rekomendaciebis efeqturad aRsrule-
bis mizniT, CEPEJ (2009) 11 REV.

17 CEPEJ direqtivebi (2009) nawili 15, 23.

Sesabamisi efeqturi samarTleblivi meqa-
nizmis xelmisawvdomoba, romelic maT mis-
cems SesaZleblobas, erovnul doneze mim-
arTon sasamarTloebs.18 

evropis sasamarTlo saqmeSi _ broniovski 
poloneTis winaaRmdeg _ ganmartavs: „imave 
konteqstSi, sasamarTlos surs yuradRebis 
gamaxvileba ministrTa komitetis 2004 wlis 
12 maisis rekomendaciaze (Rec(2004)6), ro-
melic Sidasaxelmwifoebrivi samarTle-
blivi meqanizmebis gaumjobesebas Seexeba. 
am rezoluciaSi xazgasmulia, rom saxelm-
wifoebs, garda imisa, rom konvenciis me-
13 muxliT ekisrebaT valdebuleba uz-
runvelyon, rom piris saCivari ganixilon 
erovnul doneze arsebuli efeqturi sa-
samarTlo institutis mier, maT aseve gaaC-
niaT darRvevebis gamomwvevi mizezebis aR-
mofxvris zogadi valdebuleba. garda amisa, 
imis gaTvaliswinebiT, rom erovnul doneze 
arsebuli samarTleblivi meqanizmebis gaum-
jobeseba, gansakuTrebiT ki iseTi saqmeebis 
ganxilvis meqanizmebisa, romlebic erTi da 
imave mizezebiTaa ganpirobebuli, xels Seu-
wyobs sasamarTlos gansaxilvelad wardge-
nili ganacxadebis raodenobis Semcirebas. 
ministrTa komiteti rekomendacias aZlevs 
wevr saxelmwifoebs, gaiTvaliswinon sa-
samarTlos gadawyvetilebebi, romlebic 
erovnul kanonmdeblobasa da praqtikaSi 
arsebul struqturuli an zogadi xasia-
Tis naklovanebebis arsebobaze miuTiTeben. 
saWiroebis SemTxvevaSi gadasinjon an Seqm-
nan efeqturi samarTleblivi meqanizmebi, 
raTa Tavidan iqnas acilebuli sasamarT-
losTvis msgavsi problemebiT gamowveuli 
ganacxadebis wardgena.“19

rogorc 2004 wlis 12 maiss ministrTa 
komitetis mier miRebuli evropis sabWos 
rekomendaciaSi Rec (2004)6 da naSromSi ze-
moT moyvanil evropis sasamarTlos gad-
awyvetilebebSi aRiniSna, evrosabWos wevr 

18 2004 wlis 12 maiss ministrTa komitetis mier 
miRebuli evropis sabWos rekomendacia Rec 
(2004)6 wevri saxelmwifoebisTvis erovnuli 
samarTleblivi meqanizmebis gaumjobesebis 
Taobaze.

19 broniovski poloneTis winaaRmdeg, 22/06/2004 
w., ganacxadi 31443/96.
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saxelmwifoebs samarTlebrivi meqanizme-
bis gaumjobesebis valdebulebas akisrebs. 
adamianis uflebaTa evropuli sasamarT-
los ganmartebiT, yvela saxelmwifos eva-
leba samarTlis sistemis srulyofa, raTa 
sasamarTloebs mieces adamianis uflebaTa 
da ZiriTad TavisuflebaTa evropuli kon-
venciis me-6 muxlis pirveli punqtiT dad-
genili moTxovnebis Sesabamisad moqmedebis 
saSualeba, maT Soris, saqmis „gonivrul 
vadaSi“ ganxilvis SesaZlebloba.20 Sesabam-
isad, saqarTvelos, rogorc evrosabWos 
wevri saxelmwifos, valdebulebac efeq-
tiani samarTlebrivi meqanizmebis Seqmna 
gaxlavT. sworad amitom „saqarTvelos ada-
mianis uflebaTa dacvis erovnuli strate-
giis (2014-2020 wlebisTvis)“ adamianis 
uflebebis uzrunvelyofis principebis 
Sesabamisad, „adamianis uflebis realize-
ba darRveuli uflebis aRdgenis efeqtiani 
meqanizmebisa da saSualebebis arsebobas 
gulisxmobs. amdenad, saxelmwifoSi unda 
arsebobdes saTanado samarTlebrivi da in-
stituciuri CarCo, romelic adamians dar-
Rveuli uflebis aRdgenis SesaZleblobas 
miscems.“ erovnuli strategiis me-2 muxl-
Si ki miznad dasaxulia „efeqtiani marTlm-
sajulebis sistemis Camoyalibeba, romlis 
farglebSic sxva saproceso uflebebTan 
erTad maqsimalurad iqneba garantire-
buli samarTliani sasamarTlo ganxilvis 
ufleba. am miznis miRweva SesaZlebelia sa-
samarTlo sistemis farTomasStabiani re-
formis ganxorcielebiT, romelic moicavs 
rogorc mosamarTleebis damoukideblo-
bis garantiebis Seqmnas, ise efeqtiani ga-
moZiebisa da samarTalwarmoebis sistemis 
Camoyalibebas.“21 

saqarTveloSi samoqalaqo samarTalwar-
moebis gaumjobesebis mizniT araerTi mniS-
vnelovani cvlilebebi ganxorcielda, Tum-

20 saqarTvelos saxalxo damcvelis angariSi 
saqarTveloSi adamianis uflebaTa da Tavisu-
flebaTa dacvis mdgomareobis Sesaxeb, 2013 w., 
gv. 236 www.ombudsman.ge

21 saqarTvelos parlamentis 2014 wlis 30 apr-
ilis dadgenileba „saqarTvelos adamianis 
uflebaTa dacvis erovnuli strategiis (2014-
2020 wlebisTvis)“damtkicebis Sesaxeb N2315-IIs.

ca samoqalaqo samarTalwarmoebaSi kvlav 
mravali xarvezia dagrovili.

marTlmsajulebis sferoSi ganxor-
cielebuli reformebis miuxedavad, sa-
samarTlo sistemaSi arsebul naklovane-
bebze saqarTvelos saxalxo damcvelis 
araerT angariSSia miTiTebuli. winamde-
bare angariSSic 2013 wels gamovlenili 
ZiriTadi tendenciebia gadmocemuli. ker-
Zod, sasamarTlo procesebis monitoringis 
Sedegad gamovlenili xarvezebis analizi, 
sasamarTlos mier gadaudebeli aucile-
blobiT Catarebuli sagamoZiebo moqmede-
bebis kanonierebis Semowmebisas arsebuli 
problemebi, dasabuTebuli gadawyvetilebis 
miRebis, mxareTa Tanasworobisa da Seji-
brobiTobis principis darRvevebi, swrafi 
marTlmsajulebisa da udanaSaulobis pr-
ezumfciis darRvevis faqtebi da sasamarT-
los gadawyvetilebis aRsrulebisas warmo-
qmnili problemebi.22

adamianis uflebaTa evropuli sasamarT-
los oficialuri statistikis Tanax-
mad, 2012 wlamde saqarTvelos winaaRm-
deg gamotanili 55 gadawyvetilebidan 37 
gadawyvetilebaSi dadginda samarTliani 
sasamarTlos uflebis darRveva. am ZiriTa-
di uflebis darRvevis maRali maCvenebeli 
miuTiTebs, rom saerTo sasamarTloebis 
mier marTlmsajulebis da gansakuTrebiT, 
sisxlis samarTlis marTlmsajulebis 
ganxorcielebis procesSi samarTliani sa-
samarTlos garantiebis dacva qveynis Sida 
doneze reformebs da uflebebis uzrunve-
lyofis qmediT meqanizms saWiroebs.23 

saqarTvelos saxalxo damcvelis 2013 
wlis angariSSi saqarTveloSi adamianis 
uflebaTa da TavisuflebaTa dacvis md-
gomareobis Sesaxeb naTqvamia, rom 2013 
wlis saangariSo periodSi saqarTvelos 
saxalxo damcvels aqtiurad mimarTavdnen 

22 saqarTvelos saxalxo damcvelis angariSi 
saqarTveloSi adamianis uflebaTa da 
TavisuflebaTa dacvis mdgomareobis Sesaxeb, 
2013 w., gv. 237 www.ombudsman.ge

23 (saqarTvelos saxalxo damcvelis angariSi 
saqarTveloSi adamianis uflebaTa da Tavisu-
flebaTa dacvis mdgomareobis Sesaxeb, 2013 w., 
gv. 236 www.ombudsman.ge
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moqalaqeebi maT sasargeblod miRebuli 
sasamarTlo gadawyvetilebebis aRusrule-
blobisa da maTi uflebebis darRvevis 
faqtebTan dakavSirebiT.24 

 
V. samarTalwarmoebis 

gaWianureba, rogorc 
marTlmsajulebis aRsrulebis 
problema 

aRsrulebis sferoSi evropis sabWos 
rekomendaciebis efeqturad aRsrulebis 
mizniT, saxelmZRvanelo direqtivebis 
Tanaxmad, erT-erT ZiriTad problemad mar-
Tlmsajulebis procesis gaWianureba iqna 
miCneuli. evropis sasamarTlo, rogorc 
zemoT aRiniSna, sasamarTloSi saqmis ara-
gonivrul vadaSi ganxilvas miiCnevs ev-
rokonvenciis me-6 muxlis darRvevad. „me-
6 muxlis 1-li punqtiT garantirebulia 
ufleba, rom gonivrul vadaSi Catardes sa-
samarTlo ganxilva. es ufleba emsaxureba 
Semdeg miznebs:

•	 daicvas mxareebi samarTlebrivi 
proceduris gaumarTlebeli gaWi-
anurebisagan; 

•	 ganxorcieldes marTlmsajeleba is-
eTi dayovnebis gareSe, romelic Zirs 
uTxris misdami ndobas.25“

mosamarTleTa statusis Sesaxeb evro-
pis qartiis axsna-ganamartebebis 1. 6. pun-
qtis Tanaxmad, „saxelmwifo valdebulia, 
uzrunvelyos, rom mosamarTleebis gank-
argulebaSi iyos yvela aucilebeli saSu-
aleba maTTvis dakisrebuli funqciebis 
jerovnad Sesrulebis, gansakuTrebiT, 
saqmeTa gonivrul vadaSi ganxilvis mizniT. 
am valdebulebaze saxelmwifos pirdapiri 
miTiTebis gareSe, mosamarTleTa mier mova-
leobis SesrulebasTan dakavSirebul argu-
mentebs Zala daekargebodaT.”26

strasburgis sasamarTlos gancxadeb-
iT, erovnul sasamarTloebs evale-

24 iqve, gv. 277.
25 korkelia k., qurdaZe i., 2004. adamianis ufle-

baTa saerTaSoriso samarTali adamianis 
uflebaTa evropuli konvenciis mixedviT. 
samosamarTleo swavlebis centri, gv.160, 161.

26 evropis qartia mosamarTleTa statutis Ses-
axeb, strasburgi, 1998 wlis 8-10 ivlisi.

baT, Seuqmnan mxareebs iseTi pirobebi, 
romelTa meSveobiT Tavidan iqneba ac-
ilebuli saqmis ganxilvis gaumarTle-
beli gaWianureba. amavdroulad, gansa-
kuTrebuli yuradRebis Rirsia adamianis 
uflebaTa evropuli sasamarTlos pozi-
cia „gonivruli vadis“ darRvevis ara-
sakmarisi personaliT gamarTlebasTan 
mimarTebaSi. kerZod, sasamarTlo ar izi-
arebs, arasakmarisi personalis an zogadi 
administraciuli xasiaTis sirTuleebis 
gamo „gonivruli vadis“ darRvevis gamar-
Tlebis SesaZleblobas. adamianis ufle-
baTa evropulma sasamarTlom daadgina, 
rom saxelmwifoebma unda uzrunvelyon da 
ganaxorcielon adekvaturi RonisZiebebi, 
raTa maTi sasamarTlo sistema iyos moqni-
li da efeqturi. adekvaturi RonisZiebe-
bi, SesaZloa, moicavdes da gulisxmobdes 
damatebiTi mosamarTleebisa da adminis-
traciuli personalis daniSvnas.27 

daskvna
kvlevis Sedegad SeiZleba davaskvnaT, 

rom qarTuli samoqalaqo samarTalwarmoe-
bis sitemaSi kvlav mravali xarvezia dag-
rovili, maT Soris, marTlmsajulebis aR-
srulebis kuTxiT. 

„saqarTvelos adamianis uflebaTa dac-
vis erovnuli strategiis (2014-2020 wlebi-
sTvis)“ da aseve evropis adaminis uflebaTa 
dacvis konvenciis me-13 muxlis Tanaxmad 
saqarTvelos valdebuleba efeqtiani mar-
Tlmsajulebis sistemis Camoyalibeba gax-
lavT. saqarTveloSi samoqalaqo samarTal-
warmoebis gansakuTrebiT aqtualuri 
problema sasamarTloSi saqmeTa ganxilvis 
da aRsrulebis gaWianurebaa, xolo aRniS-
nuli problemis erT-erT ZiriTadi mizezi 
sasamarTlos gadatvirTulobaa, rac saqme-
Ta gaxilvis da Sesabamisad, gadawyvetis 
xarisxze, anu marTlmsajulebis xarisxzec 
aisaxeba. 

27 saqarTvelos saxalxo damcvelis angariSi 
saqarTveloSi adamianis uflebaTa da Tavisu-
flebaTa dacvis mdgomareobis Sesaxeb, 2013 w., 
gv. 253 www.ombudsman.ge
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Tanamedrove samyaroSi, msoflio eko-
nomikuri krizisis fonze marTlmsajulebis 
aRsrulebis uaRresad didi mniSvnelobis, 
saaRsrulebo davaTa da gadaxdiisuunaro-
bis saqmeTa specifikisa da mosamarTle-
Ta gadatvirTulobis gaTvaliswinebiT, 
am tipis davaTa ganxilvisas kanonierebis 
principis ukeT dacvisa da aRsrulebis 
efeqtianobis mizniT, gamovdivar Semdegi 
rekomendaciebiT:

1. saerTo sasamarTloebis sistemaSi Se-
moRebul iqnas „aRsrulebis mosamarTlis“, 
Tanamdeboba, romelic ganixilavs mxolod 
saRsrulebo warmoebis dros warmoSobil 
davebsa da gadaxdisuunarobis saqmeebs, 
rogorc samoqalaqo, ise administraciuli 
samarTalwarmoebis wesebiT davis sagnis 
mixedviT; 

2. saqalaqo sasamarTloebSi Seiqmnas 
calke aRsrulebisa da gadaxdisuunarobis 
saqmeTa kolegia;

3. saapelacio sasamarTloebSi da aseve 
uzenaes sasamarTloSi Seiqmnas calke aR-
srulebisa da gadaxdisuunarobis saqmeTa 
palatebi.

zemoT mocemuli rekomendaciebis gaT-
valiswineba erTian sistemaSi moaqcevs ka-
noniT gaTvaliswinebuli interesisa da 
uflebis dacvas. samarTliani sasamarTlos 
farglebSi ara mxolod gadawyvetilebis 
gamotanis, aramed am gadawyvetilebis aR-
srulebis pasuxismgeblobac moeqceva, rac 
xels Seuwyobs adamianis uflebebis srul-
fasovan dacvas da sainvesticio garemos 
gajansaRebas. Sesabamisad, mewarmeobis 
ganviTarebas, rac uciloblad sasikeTod 
aisaxeba qveynis ekonomikis zrda-ganviTa-
rebaze, aamaRlebs marTlmsajulebis efeq-
tianobas, misadmi sazogadoebriv ndobasa 
da pativiscemas. 

marTalia, „aRsrulebis mosamarTlis“ 
Tanamdebobis da Sesabamisi kolegiebisa Tu 
palatebis Camoyalibebas damatebiTi fi-
nansuri xarjebi daWirdeba, magram parla-
mentis mier dadgenilebiT damtkicebuli 
erovnuli strategis Sesabamisad, saxelmwi-
fos valdebulebac xom efeqtiani marTlm-
sajulebis sistemis da ara iafi marTlmsa-
julebis Seqmnaa.
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This paper analyses some problems and meaning 
of the judicial enforcement, in the view of legal aspect 
as well as in social-economic aspect. 

As a result of this research it is concluded that 
Georgian judicial system has a lot of blanks, also in 
terms of the enforcement. 

In the modern, in light with the world economic 
crisis, considering the high significance of the judicial 
enforcement, enforcement disputes, as well as speci-
ficity of insolvency disputes and overload of the judi-
ciary, dealing with such kind of cases it is recommend-
ed to introduce position of the “enforcement judge” 
and development of proper boards and chambers in 
order to apply the principle of legality and raise effec-
tiveness of the enforcement. The “enforcement judge” 

would hear only those cases which are evolved from 
enforcement disputes, insolvency cases, according to 
civil as well as administrative procedures, with regard 
to the subject of the dispute. That will assemble the 
legal interests and protection of the rights in one sys-
tem. The framework of Fair Trial will consist not only 
from decision making, but also from the responsibility 
to enforce the decision. That will promote the proper 
protection of human rights and improvement the at-
mosphere for investments, thus the development of 
industry, which will positively affect development of 
country’s economy and will raise the effectiveness of 
justice and increase faith and respect from the public 
toward judiciary. 

Notes:

1. Locke J., 1980. “Second Treatise of Government”, in Two Treatises of Government. Cambridge: 
Cambridge University Press, § 131. (ENG)

2. Brown j., Judgment Enforcement James. 2009. Law and Business, Aspen Publishers Walters Klu-
wer, third edition, preface. (ENG)

3. Chkonia Z. 2012. Subjects of the enforcement procedures. Journal “Justice and the law”, 1(12), 
p. 119. (GEO)

4. Shushke V., 2009. Enforcement Law. Publication Siesta, p. 64. (GEO)
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5. Convention on the Protection of Human Right and Fundamental Freedoms (Official Translation), 
Rome 1950, 4th November, 2008, 11. Collected international legal articles in the area of Human 
Rights. (GEO)

6. Decision of the European Court on the Case Hornsbi v. Greece, ECtHR 19/03/1997. # 
107/1995/613/701. (GEO)

7. Decision of the European Court on the Case Dadiani and Matchabeli v. Georgia, 12/07/2012. 
Application 8252/08. (GEO)

8. Ltd IZA and Makaridze v. Georgia, 27/12/2005. Application 28537/02. (GEO)
9. Ibid. 
10. Convention on the Protection of Human Right and Fundamental Freedoms (Official Translation), 

Rome 1950, 4th November, 2008, 11. Collected international legal articles in the area of Human 
Rights. (GEO)

11. Third resolution on supporting the effective enforcement of judicial decisions, 24th Conference of 
European Ministers of Justice, October 2001. (GEO)

12. See the annex: Recommendation of the European Committee of Ministers for the member states 
Re (2003) 17 taken on the enforcement of judicial decisions (Introduced on the 851th meeting of 
the Committee of Ministers, which took place on 9 September 2003). (GEO)

13. See annex: CEPEJ guideline directives on the effective enforcement of the European Council rec-
ommendations in the area of Enforcement, CEPEJ (2009) 11 REV. (GEO)

14. CEPEJ Directives (2009) part 15,23. (GEO)
15. Recommendation of the European Council taken by the Committee of Ministers on 12 May 2004 

Rec (2004) 6 on the improvement of national legal mechanisms for the member states. (GEO)
16. Broniovski v. Poland, 22/06/2004. application 31443/96. (GEO) 
17. The report of the Public Defender of Georgia on the conditions of the protection of human rights 

and fundamental freedoms, 2013. p. 236. (GEO) www.ombudsman.ge (GEO)
18. The Decree of Parliament of Georgia from 30 April 2014 on establishment of “The national strat-

egy of Georgia for the protection of human rights (for 2014-2020)” N2315-IIs. (GEO)
19. The report of the Public Defender of Georgia on the conditions of the protection of human rights 

and fundamental freedoms, 2013. p. 237. www.ombudsman.ge (GEO)
20. The report of the Public Defender of Georgia on the conditions of the protection of human rights 

and fundamental freedoms, 2013. p. 236. www.ombudsman.ge (GEO) 
21. Ibid. p. 277.
22. Korkelia K., Kurdadze I., 2004. International Law of Human Rights with Emphasis on the European 

. Convention on Human Rights (in Georgian), P.P. 160,161. (GEO)
23. European Charter on the Status of Judges, Strasbourg, 8-10 July 1998. (GEO)
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