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sakanonmdeblo cvlilebebiT 

gamowveuli zogierTi problema 

marlTmsajulebis ganxorcielebisas

mamuka mdinaraZe
samarTlis doqtori
Sps `mdinaraZe da partniori advokatebi~-s mmarTveli partniori
a(a)ip `advokatTa aliansi~-s Tavmjdomare

sakvanZo sityvebi: 
marTlmsajuleba, samarTalwarmoeba, xarvezebi 

saqarTvelo aris qveyana, sadac tradici-
ul da Tanamedrove azrovnebaTa sinTezi 
ocdameerTe saukunis meore aTeuliSic 
ki mraval uxerxulobas, dabneulobas da 
gaurkvevlobasac ki warmoSobs. qveyana, 
romelsac Tavisi geopolitikuri adgilm-
debareoba erTis mxriv mniSvnelobas uz-
rdis, meores mxriv ki mravali problemis 
winaSe ayenebs. qveyana, romelis mimarTac 
mZafr interess gamoxataven ara mxolod e.w. 
`zesaxelmwifoebi”, aramed sxva ganviTareb-
uli Tu ganviTarebadi qveynebi da maTi sam-
Tavrobo Tu arasamTavrobo organizacie-
bi. maTi TvalTaxedviT es aris msoflioSi 
erT-erTi yvelaze mowyvladi qveyana, sadac 
sxva sferoebTan erTad swraf ganviTarebas 
moiTxovs samarTlis, demokratiis, adamia-
nis uflebaTa dacvis sfero. 

qveyana jer kidev gardamaval etapzea. 
igi sul raRac 20 welze metia gamovida 
postsabWoTa sivrcidan, mentalobidan, 
midgomebidan da bunebrivia es sferoTa da 
mimarTulebaTa garkveul TaviseburebebSic 
aisaxeba. aRniSnuli arc samarTlis dar-
gisTvisaa gamonaklisi. xSiria SemTxvevebi, 
roca kanonmdeblobaSi asaxuli principebi, 
ideebi scdeba sakiTxTa praqtikul ganvi-
Tarebas. aseve xSiria xarvezebi kanonmde-

blobaSi, rac yoveldRiur yofacxovrebaze 
negatiurad aisaxeba da qcevaTa, urTierTo-
baTa daregulirebis wess Crdils ayenebs. 
moqalaqes uCens usamarTlobis gancdas. 
yvelaze optimisturi gadasaxedidan ki 
badebs cvlilebaTa molodinis gancdas 
iurisprudenciaSi. 

moqmedi sisxlis samarTlis saproceso 
kodeqsiT Seiqmna kanonmdeblobis axali 
sistema, romelic agebulia SejibrebiTo-
bis, sajaroobis, mxareTa Tanasworobis, mt-
kicebulebaTa uSualo gamokvlevis, bral-
debulis uflebaTa pativiscemisa da sxva 
progresuli principebiT. kerZod, kodeq-
sis mixedviT Tanabar pirobebSi unda Camd-
gariyvnen rogorc braldebis, aseve dacvis 
mxare maT mier mtkicebulebaTa mopovebis, 
mosamarTlis winaSe maTi wardgenisa da Se-
fasebis mxriv. konkretulad ki aqcenti 
gakeTda SejibrebiTobis principze dayrd-
nobiT Ria sasamarTlo kamaTis pirobebSi 
ganxilul mtkicebulebebze da amiT xazi 
gaesva sasamarTlo gamoZiebis prioritetu-
lobas. axali sisxlis samarTlis saproceso 
kodeqsis mixedviT safuZveli daedo sisx-
lis samarTlis saqmeebze SejibrebiTobis 
principis danergvas. siaxle gacilebiT did 
gamowvevas warmoadgens advokatebisaTvis, 
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vidre braldebis mxaris warmomadgenlebi-
saTvis. advokatebs uwevT etapobrivad, 
nabij-nabij daeuflon gamoZiebis teqnikas, 
raTa moaxerxon srulfasovnad daupirispi-
ron sasamarTloSi braldebis mxaris mt-
kicebulebebs TavianTi mtkicebulebebi da 
am gziT miaRwion sasurvel Sedegs. 

miuxedavad axali saproceso kanonmde-
blobis moqmedebisa da SejibrobiTobis 
xarisxis gazrdisa, samarTlianobis process 
Tan axlavs rigi problemebisa, romlebic 
umetes wilad damkvidrebuli negatiuri 
praqtikiT da kanonSi arsebuli xarveze-
biT aris gamowveuli. SevCerdebiT erT-erT 
maTganze, romelic prioritetulia Tavisi 
aqtualurobiTa da mniSvnelobiT:

SegviZlia vrclad visaubroT im prob-
lemebze, romelsac dacvis mxarisaTvis 
amoRebisa da Cxrekis uflebis arqona qm-
nida. vTanxmdebiT, rom am SemTxvevaSi Seu-
Zlebelia visaubroT braldebisa da dacvis 
mxaris Tanabar uflebebze. sadReisod es 
problema nawilobriv aRmofxvrilia, Tum-
ca ara mTlianad. amaze qvemoT, manamde ki 
SevexoT aRniSnulTan dakavSirebul sxva 
problemebs - problema praqtikaSi kidev 
ufro mZlavrad iCens xolme Tavs maSin, 
rodesac procesis mwarmoeblebi maqsim-
alurad cdiloben kanonis imgvar interp-
retirebas, rom advokats SeezRudos sag-
amoZiebo moqmedebis Catarebis ufleba. 
msgavs SemTxvevebs umeteswilad im dros 
vawydebiT, roca uZneldebaT, magaliTad, 
mtkicebulebaTa gamoTxovis da sagamoZie-
bo moqmedeba „amoRebas“ Soris zRvaris 
gavleba.

2014 wlis 1 seqtembers amoqmedebul-
ma cvlilebam - sagamoZiebo moqmedebis, 
Cxrekisa da amoRebis Catarebis uflebam 
(saqarTvelos sssk. |||-e muxli) TiTqosda 
gaamdidra braldebulisa da misi advoka-
tis procesualuri aRWurviloba, Tumca 
migvaCnia, rom erTi SexedviT advokatebs 
sagamoZiebo moqmedebebis Catarebis ufleba 
miecaT, magram am cvlilebiT mxaris mdgo-
mareoba kidev ufro damZimda.

sinamdvileSi, braldebulebsa da maT ad-

vokatebs miecaT ara sagamoZiebo moqmedebis 
Catarebis, aramed mxolod sagamoZiebo mo-
qmedebis iniciativis wamoyenebis ufleba. 
kanoniT gaTvaliswinebuli sagamoZiebo mo-
qmedebis Casatareblad man unda mimarTos 
mosamarTles, romlis ganCinebis safuZvel-
ze sagamoZiebo moqmedebis Catarebis ufle-
ba eniWeba gamomZiebels, romelic am saqmes 
ar iZiebs. amave kodeqsis 120-e muxlSi Se-
tanili cvlilebis mixedviT, dacvis mxaris 
Suamdgomlobis safuZvelze Catarebuli 
Cxrekisas amoRebuli nivTis Tu dokumentis 
pirveladi gamokvlevis uflebiT ara dac-
vis, aramed braldebis mxare sargeblobs. 
metic, 2014 wlis 1 seqtembers Zaladakargu-
lad gamocxadda sssk. 84-e muxli - Sesuli 
cvlilebiT dacvis mxares CamoerTva sagam-
onakliso uflebac, romlis mixedviTac mas 
SeeZlo sasamarTloSi damatebiT waredg-
ina erTi mtkicebuleba, romelic gansa-
kuTrebiT mniSvnelovani iyo braldebulis 
interesebisaTvis. am cvlilebiT, dacvis 
mxares es uflebac moespo. amasTan, aRniS-
nulma cvlilebebma gamoiwvia sxva, dacvis 
mxarisaTvis negatiuri Sedegebi procesua-
lur uflebebTan mimarTebaSi, kerZod:

1. dacvis mxare damoukideblad veRar 
Caatarebs verc erT im sagamoZiebo moqmede-
bas, romlisTvisac mosamarTlis ganCinebaa 
saWiro. mniSvnelovania, rom am SemTxvevaSi 
sakiTxi mxolod Cxrekas da amoRebas ar 
exeba. es imas niSnavs, rom braldebuls da 
mis advokats CamoerTvaT ufleba Caataron 
sagamoZiebo moqmedeba mosamarTlis gan-
Cinebis safuZvelze da es ufleba gadaeca 
gamomZiebels. am SemTxvevaSi dacvis mx-
aris roli mxolod sagamoZiebo moqmedebis 
inicirebaSi gamoixateba.

2. marTalia aseT sagamoZiebo moqmedebas 
atarebs gamomZiebeli, romelic ar awar-
moebs gamoZiebas am saqmeze, Tumca logikas 
moklebulia mtkiceba da molodini imisa, 
rom gamomZiebeli, romelic imave uwyebis 
TanamSromelia, sakuTari kolegis sawinaaR-
mdegod imoqmedebs.

3. am fonze, dacvis mxarisaTvis sag-
amonakliso uflebis CamorTmeva arRvevs 

m
a
m
u
k
a
 m

d
i
n
a
r

a
Z
e



96 #2,  2015 samarTali da msoflio 

mxareTa Soris balanss, miT umetes maSin, 
rodesac braldebis mxare dacvis mxarisagan 
gansxvavebiT kvlav aRWurvilia gadaudebe-
li aucileblobis SemTxvevaSi da faruli 
sagamoZiebo moqmedebebis Catarebis ufle-
biT, rom araferi vTqvaT sistemaze, in-
formaciasTan wvdomaze, sxva sagamoZiebo 
moqmedebebis Catarebis SesaZleblobebis 
xarisxze da a.S.

sakuTriv is problema, rom relurad 
cvlileba ara sagamoZiebo moqmedebis, ar-
amed misi inicirebis uflebas iZleva, nak-
lebad mtkivneuli iqneba mxarisaTvis, Tu 
damkvidrebuli kvazi praqtika mtkiceb-
ulebaTa nebayoflobiT warmodgenisa da 
gadmocemis `amoRebad” monaTvlis Sesaxeb 
aRmoifxvreba. anu mxares, im SemTxvevaSi, 
Tu mas nebayoflobiT gadascemen saqmisaT-
vis mniSvnelobis mqone mtkicebulebas, ar 
unda dasWirdes aRniSnulis `amoReba” - vi-
naidan es moqmedeba gamomdinareobs mt-
kicebulis gadmomcemis nebidan, mas Tan ar 
axlavs raime saxis iZuleba. meores mxriv, 
gacilebiT daixvewa praqtika meore - bral-
debis mxarisaTvis im SemTxvevebSi, rode-
sac Cxreka-amoRebisas xdeba mtkicebulebis 
nebayoflobiT gadacema. mosamarTle aseT 

SemTxvevaSi Tavis gadawyvetilebaSi (Tu 
mas mainc mimarTes sagamoZiebo moqmedebis 
kanonierad cnobis Sesaxeb) aRniSnavs, rom 
aseT sagamoZiebo moqmedebas ar Wirdeba 
mosamarTlis mier kanonierad cnoba, radgan 
adgili hqonda nivTis Tu dokumentis nebay-
oflobiT gadacemas. kargi iqneboda, Tu am 
mimarTulebiT praqtika dacvis mxaris sa-
sargeblodac daixveweboda. 

aqedan gamomdinare, SegviZlia dava-
skvnaT, rom marTalia saproceso kanonmde-
blobis dRevandeli versia ufro daxvewil-
ia ZvelTan SedarebiT, igi xels uwyobs 
SejibrebiTobis principis ganviTarebas da 
dacvis uflebis xarisxis amaRlebas, magram 
Tu braldebulsa da mis advokats ar eqne-
baT braldebis uflebebTan miaxloebuli, 
analogiuri saproceso uflebamosile-
ba, SeuZlebeli gaxdeba dacvis mxarem sa-
samarTloSi Tanabari konkurencia gauwios 
braldebis mxares. es ki samarTalwarmoebis 
procesze udavod negatiurad aisaxeba da 
garda imisa, rom ver gamoricxavs ukanono 
da arasamarTliani ganaCenebis arsebobas, 
mniSvnelovan Crdils miayenebs qveynis de-
mokratiul imijs.
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The paper deals with a new right of the defense 
side in defense right assurance system-to conduct in-
vestigation actions search and seizure and with the 
deprivation of the exceptional right to the defense 
side-to submit one additional evidence during the 
process. 

Current legislative practice, as well as relevant 
logic analysis of changes in Procedural Law proceed-
ing from this practice, give basis to conclude, that ac-
tually the right given to the defense side to conduct 
investigation actions search and seizure represents 
the right to initiate these actions. Moreover, changes 
were followed by other accompanying problems:

Defense side will not be able to independently 
conduct any investigation works, which need to be 
decided by judge, in this case it is not related only to 
the search and seizure. It implies that the defendant 
and his lawyer are deprived the right to conduct in-
vestigation works on the basis of judge’s decision and 

this right was given to the investigator. In this case, 
the role of the defense side is not reflected only in the 
initiation of investigation works.

Despite the fact, that such investigation works 
are conducted by the investigator, who does not in-
vestigate the given case, though it is illogical to assert 
that the investigator, being the employee of the same 
body, will act against his own colleague.

Against this background, deprivation of the ex-
ceptional right to the defense side breaks the balance 
between the parties, especially when the prosecution 
still bears the right to conduct investigation works in 
case of urgent necessity unlike the defense side, not 
to say anything about the system, access to the infor-
mation, the quality of ability to conduct other investi-
gation works etc.

Ultimately, the said imbalance essentially ham-
pers the implementation of the right, objective, fair 
and dynamically developed justice.
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