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ARTICLE INFO ABSTRACT

Article History: Indemnification of incurred damages does not depend on its
advance securement, although the law provides the possibility of
securing compensation for potential losses in advance. The insti-
tution of guaranteeing compensation for anticipated losses is one
of the tools for protecting the defendant’s rights in the procedural
guarantees system. Procedural law doctrine and practice some-
times shift the emphasis to already incurred damages and, thus,
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Keywords: call it the institution of compensation for damages caused by an
Provisional Remedy, unjustified provisional remedy. The law of civil procedure defines
Anticipated Losses, Damage, the rule for securing the anticipated losses and not already existing
Securing Compensation, or proven damage. The misperception of the concepts of loss and
Proportionality damage causes the wrong approach to the essence of the men-

tioned institution.

The criteria and rules for securing compensation for anticipated
losses and incurred damages require different approaches. In rela-
tion to the incurred or expected damages, it would be more appro-
priate to talk not only about the compensation of damages caused
to the defendant through an unjustified provisional remedy but also
through the dismissed claimant’s claim. Considering all that, se-
curing compensation for anticipated losses should include not only
expected losses incurred because of unjustified provisional remedy
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but also as a result of unjustified/dismissed claims. The defendant
may incur various expenses or lose income due to an unjustified
provisional remedy or a claim. Attention should be devoted to com-
pensating for the damages caused by an unjustified claim to the
extent that, firstly, the measure of provisional remedy is based on
alleged facts, and secondly, it is only one of the procedural actions
directed against the defendant.

The provisional remedy itself and securing compensation for
the anticipated losses to the defendant form one of the procedural
guarantees of effectively using the right to a fair trial and, accord-
ingly, it is a part of the area protected by Article 6 of the European
Convention on Human Rights and the first Clause of Article 31 of
the Constitution of Georgia.

Based on the principle of equality before the law and the court,
as well as the principle of the equality of the parties in civil pro-
ceedings, the claimant also has the right to claim compensation for
damages from everyone who, through illicit actions, prevented the

enforcement of provisional remedy issued by the court.

INTRODUCTION

The institution of provisional remedy should
not only be considered as a mechanism for pro-
tecting the claimant’s rights. In this regard, the law
provides a number of procedural actions of the
court (a system of procedural actions) for the pro-
tection of the defendant’s rights as well. Therefore,
the issue of provisional remedy is at the same time
closely linked to the issue of securing compensa-
tion for anticipated losses (which can be called a
reversed provisional measure), since the applica-
tion of the provisional remedy may harm the in-
terests of the defendant.? Accordingly, the issue of
provisional remedy is resolved through consider-
ation of the rights and interests of both parties (by
securing the rights and interests).?

The defendant should not be harmed by provi-

1 In the study, the category of counter provisional measure
is used with the same meaning. Civil Procedure Code of
Georgia (14/11/1997), Parliamentary Gazette, Article 199.

2 Yeazell, S., Schwartz, J., (2019). Civil Procedure. Aspen
casebook series, tenth edition. New York: Wolters Kluwer,
p. 316.

3 Le Floch, G., (2021). Requirements for the Issuance of Pro-
visional Measures. Provisional Measures Issued by Inter-
national Courts and Tribunals. Palombino, F., Virzo, R., and
Zarra, G. (eds.). The Hague: Asser Press, p. 47-48.

sional remedy or by a claim brought in bad faith,
and if so happens, he must be compensated.* A
claim for damages should always exist when the
measure of provisional remedy is found unjusti-
fied.® Accordingly, in the event of revoking the pro-
visional remedy or not satisfying the claim of the
claimant, compensation for the loss caused to the
defendant would be impossible without securing it
in advance.®

Any provisional measure used by the court
must comply with the objectives of Article 191 of
the Code of Civil Procedure and, in addition, the
restriction imposed on the defendant must be
reasonable and justified, considering the nature
of the claim.” The institution of provisional rem-

4 Qurdadze, Sh., Khunashvili, N., Tskitishvili, M., Akhaladze,
M., Kublashvili, M., Qurdadze, G., (2022). Commentary on
the Code of Civil Procedure (Book I). Thilisi: "Meridian"
publishing house, p. 256-25.

5 Schnittger, H., (2020). Claim for damages arising from un-
justified security, N. 10. Ge rman Society for Internation-
al Cooperation — GIZ, p. 13. <http://lawlibrary.info/
ge/books/CLS-2020.pdf> [Last accessed: 05.11.2023].

6 Qurdadze, Sh., Khunashvili N., (2015). Civil Procedure Law
of Georgia (second edition). Thilisi: "Meridian" publishing
house, p. 352.

7 Liluashvili, T., Khrustali, V., (2007). Commentary on the
Civil Procedure Code of Georgia (second edition). Thilisi:
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edy protects defendant from the very start, while
resolving the issue of application of the remedy,
first of all, through requiring the court to apply the
proportionality test.®? Securing compensation for
anticipated losses in favour of the defendant can-
not replace the court’s obligation to ensure pro-
portionality during deciding the issue of provision-
al remedy. In other words, proportionality must be
observed in any case, even if the claimant volun-
tarily provided the defendant with security for the
anticipated losses on the basis of Article 199 of the
Code of Civil Procedure. Therefore, the measure of
provisional measure must be proportionate to the
claim in any case.’

Violation of proportionality is a test of the rea-
sonableness of a provisional remedy and the ba-
sis for its full or partial revocation, same view is
provided in legal doctrine as well.® The violator of
the requirement of proportionality is the court, not
the defendant. The latter cannot be held liable in
the future for violating the imperative of propor-
tionality but rather for the fact that the provisional
measure used in his favour turned out to be un-
justified.”

Despite the importance of the institution of
counter provisional measure, the existing Georgian
law literature and practice on this issue is scarce.?
Categories of losses and damages are subject to
research, so it is necessary to determine the cri-
terion regarding the amount of anticipated losses,
compliance of principle of disposition to counter
security measure and the threat of procedural chi-
cane during the application of counter provision-

"Samartali" publishing house, p. 351.

8 Ruling of the Supreme Court of Georgia (Chamber of Civ-
il Cases) of December 16, 2019 on the case: N as-1609-
2019.

9 Dzlierishvili, Z., (2018). Cross-undertaking as to Damages

Resulting from Provisional Remedy. Journal of Law, N1,
Ivane Javakhishvili Thilisi State University Press, p. 8.

10 Akhaladze, M., (2020). Ensuring the enforcement of the
claim/decision in the practice ofthe Supreme Court of
Georgia. Supreme Court of Georgia, p. 84. https://old.
supremecourt.ge/files/upload-file/pdf/sarchelis-gad-
awyvetilebis-agsrulebis-uzrunvelyofa.pdf [Last accessed:
05.11.2023].

11 Civil Procedure Code of Georgia (14/11/1997), Parliamen-
tary Gazette, Article 199, Part 3.

12 There is only one academic research/study, see — Dzlier-
ishvili, Z., (2018). Cross-undertaking as to Damages Result-
ing from Provisional Remedy. Journal of Law, N1, lvane Ja-
vakhishvili Thilisi State University Press, p. 5-22.

al measure. In addition, international practice in
relation to the mentioned issue will also be dis-
cussed. All the above defines the significance of
the present research. The regulatory norm for us-
ing the counter provisional mechanism (Article 199
of the Code of Civil Procedure) leaves the impres-
sion that the mentioned mechanism is used only
atthe initiative of the court or at the request of the
defendant. It should be further researched wheth-
er the claimant can offer the counter provisional
measure for securing compensation for anticipat-
ed losses for the defendant at his initiative.

GUARANTEES TO PROTECT

THE INTERESTS OF THE PARTIES
IN THE MECHANISM OF
PROVISIONAL REMEDY

For the analysis of the research legal institu-
tion, it is essential to have a comprehensive un-
derstanding of Part 1 of Article 57 and Article 199 of
the Code of Civil Code since the right of the party
(claimant) to use a measure of provisional remedy
is opposed by the defendant’s interest - to pro-
tect himself from a harmful provisional remedy.”
Thus, the legitimate interests of both parties are
taken into consideration,“ reasonable balancing is
the main constitutional duty of the court. In cases
provided by the law, the party asking the court for
the provisional remedy may be required to secure
compensation for the anticipated losses for the
defendant.® The restriction must take into account
the interests of both parties involved in the pro-
cess - the defendant must be able to insure dam-
age resulting from the provisional remedy, and the
requirements set for the claimant should be rea-
sonable and should give him a real opportunity to
ensure compensation for anticipated losses. Thus,
Article 199 of the Civil Procedure Code of Geor-
gia explains in detail the procedure for using this
mechanism, ensuring an additional guarantee of
proportionality.'s

13 Decision N 1/3/1377 of the Constitutional Court of Geor-
gia dated June 17, 2022.

14 Liluashvili T., Liluashvili, G., Khrustali, V., Zabambashvili,
Z., (2023). Civil Procedure Law. Part Il, Thilisi: "Meridian"
publishing house, p. 82.

15 Ibid.

16 Ruling of the Supreme Court of Georgia (Chamber of Civil

“LAW AND WORLD*


https://old.supremecourt.ge/files/upload-file/pdf/sarchelis-gadawyvetilebis-agsrulebis-uzrunvelyofa.pdf
https://old.supremecourt.ge/files/upload-file/pdf/sarchelis-gadawyvetilebis-agsrulebis-uzrunvelyofa.pdf
https://old.supremecourt.ge/files/upload-file/pdf/sarchelis-gadawyvetilebis-agsrulebis-uzrunvelyofa.pdf

The provisional remedy is linked to the restric-
tion of the rights of the defendant, the interests
of the latter is at risk of harm. It's about potential
damage. This problem is especially aggravated if
the defendant is an entrepreneur. Application of
provisional remedy by the court should not inter-
fere with the normal functioning of such entity.
Taking this into account and based on the princi-
ple of procedural equality of the parties, the law
provides guarantees to protect the interests of the
defendant; in this way, the principle of equality of
parties before the court is balanced.”

According to Clause 1 of Article 11 and Clause 5
of Article 62 of the Constitution of Georgia, every-
oneis equal before the law, which includes equality
before the court as well, although the Constitution
does not contain a direct provision on the equality
of the parties before the court® The resolution of
the cases in court is carried out on the basis of
equality and competition of the parties. In accor-
dance with Clause 2 of Article 4 of the Constitution,
universally recognized human rights and freedoms
(meaning the rights and principles recognized by
international law) are directly applicable law in
Georgia. This means that they are not mediated by
any act, do not require the adoption of additional
acts by the state. Provisions similar to these con-
stitutional norms are reflected in Articles 7, 8 and
10 of the Universal Declaration of Human Rights,?
in Clause 1 of Article 14 of the International Cove-
nant on Civil and Political Rights* and in Article 6
of the European Convention for the Protection of
Human Rights and Fundamental Freedoms.?

Cases) of December 16, 2019 on the case: N as-1609-2019.

17 Ruling of the Supreme Court of Georgia (Chamber of Civ-
il Cases) of November 25, 2015 on the case: N as-1165-
1095-2015.

18 Constitution of Georgia (24/08/1995), Parliamentary Ga-
zette, articles 11 and 62; Guiding Principles on Article 6 of
the European Convention on Human Rights, Right to a Fair
Trial — Civil Legal Aspects, (2017). Council of Europe, Eu-
ropean Court of Human Rights. <https://www.supreme-
court.ge/uploads/files/1/pdf/adamianis-uflebata-centri/
konvenciis-me6-muxli.pdf> [Last accessed: 05.11.2023].

19 Liluashvili, T., Liluashvili, G., Khrustali, V., Zabambashvili,
Z., (2014). Civil Procedure Law, Part I. Thilisi: "Samartali"
publishing house, p. 60.

20 Universal Declaration of Human Rights (10/12/1948), UN
General Assembly.

21 International Covenant o n C ivil a nd Political Rights
(16/12/1966), UN General Assembly.
22 Convention for the Protection of Human Rights and Funda-

mental Freedoms (4/11/1950), Council of Europe, Rome.

It is the above-mentioned constitutional and
international norms that provide claimant and the
defendant with an equal right before court while
applying the provisional remedy. This means that
the defendant, as an equal party to the claimant,
must be guaranteed the opportunity to protect
his rights in the event of application of provision-
al measures in civil proceedings. In other cases, i.e.
if the defendant does not have the opportunity to
defend himself against an unreasonable provision-
al remedy, he will be in a disadvantageous position
compared to the claimant; accordingly, the damage
will be caused even before the court decides about
the claim. Although the legislator aims to legiti-
mately restrict the defendant’s right by introducing
a mechanism for provisional remedy, this circum-
stance does not mean that interference with the
right is always justified. The restriction must comply
with the standards of proportionality.?

OPTIONAL NATURE OF COUNTER
PROVISIONAL MEASURE

The use of the counter provisional mechanism
(at the stage of provisional remedy) is explained by
the fact that at this stage, there is still no definite
prospect of the case, and it is not known whether
the claim is justified or not.** In addition, it should
be borne in mind that securing compensation for
the anticipated losses is not an obligation of the
court, but a right.?® The court may also use provi-
sional guarantee based on the application of the
opposing party.?

The said right is used by the court in conjunc-
tion with the application of a provisional remedy.”

23 Decision N 3/3/600 of the Constitutional Court of Georgia
dated May 17, 2017 in the case "Citizen of Georgia Kakha
Kukava vs. Parliament of Georgia", I1-48.

24 Ruling of the Supreme Court of Georgia (Chamber of Civil
Cases) of October 6, 2014 on the case: N as-1135-1082-
2013.

25 Ruling of the Supreme Court of Georgia (Chamber of Civil
Cases) of October 21, 2016 on the case: N as-958-923-
2016; Ruling of the Supreme Court of Georgia (Chamber
of Civil Cases) of June 13, 2011 on the case: N as-832-884-
2011.

26 Civil Procedure Code of Georgia (14/11/1997), Parliamen-
tary Gazette, Article 199, Part 1.

27 Qurdadze, Sh., Khunashvili N., (2015). Civil Procedure Law
of Georgia (second edition). Thilisi: “Meridian” publishing
house, p. 352.
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If the court fails to exercise this discretionary right,
the defendant may file an application and ask for
securing compensation for anticipated losses.”® In
both cases, securing compensation for anticipated
losses are provided if there is a reasonable expec-
tation that the claimant will not be able to compen-
sate for the damage caused in case if the claim is
not satisfied.” Thus, indemnification for harm (pro-
vision of compensation) can be carried out both si-
multaneously with application of provisional reme-
dy, or after that.*

The institution of provisional remedy equally
protects the interests of both the claimant and the
defendant. Accordingly, if the measures taken to se-
cure provisional remedy turn out to be unreason-
able due to the fact that the claimant was denied
satisfaction of the claim and the decision entered
into legal force, or the court revoked the provisional
measure before the filing of the claim in accordance
with Part two of Article 192 or in accordance with
Part two of Article 363, 3' the defendant has the
right to demand compensation from the claimant
for the loss caused by the adoption of provisional
remedy (Part 3 of Article 199). The law does not im-
peratively require the court to secure compensation
for anticipated losses in favour of the defendant;*
it is discretion of the court.® It would be more ex-
pedient if the court, on its initiative, would not have
the right to impose on the claimant the obligation
to secure counter provisional measure. The point is
that securing compensation for anticipated losses
to the defendant is in fact, “securing of such a claim
which the defendant may bring against the claimant
for the provisional remedy as a result of which he
suffered damages”.** Whether or not a party initiates

28 Ruling of the Supreme Court of Georgia (Chamber of Civil
Cases) of July 28, 2015 on the case: N as-759-718-2015.

29 Ruling of the Supreme Court of Georgia (Chamber of Civil
Cases) of April 11, 2017 on the case: N as-450-422-2017.

30 Qurdadze, Sh., Khunashvili N., (2015). Civil Procedure Law
of Georgia (second edition). Thilisi: “Meridian” publishing
house, p. 351.

31 The case of cancellation of the mediation settlement pro-
vision measure.

32 Ruling of the Supreme Court of Georgia (Chamber of Civil
Cases) of November 2, 2016 on the case: N as-956-921-
2016.

33 Ruling of the Supreme Court of Georgia (Chamber of Civil
Cases) of June 13, 2011 on the case: N as-832-884-2011.

34 Liluashvili, T., Khrustali, V., (2007). Commentary on the
Civil Procedure Code of Georgia (second edition). Thilisi:
“Samartali” publishing house, p. 355.

a complaint and claims compensation for loss or
damages is entirely up to the claimant to be. There-
fore, the possibility of imposing counter provision-
al measure on the court’s initiative contradicts the
principle of disposition. The question of whether the
defendant is obliged to prove a probable amount of
anticipated loss that may be caused by provisional
measure is also subject to research. The law ignores
this issue. To the extent that the provisional reme-
dy is based on presumed facts, based on the prin-
ciple of equality of parties, the defendant should
not bear the burden of proving anticipated losses
that do not yet exist. Proof of actual losses must
be made in the future. At the stage of provisional
remedy, asserting a loss should be the defendant’s
dispositional right.®

When applying a provisional measure, the other
party is not obliged to secure its claim with money
or securities in accordance with Article 57 of the
Civil Code.*® The implementation of the provision
provided for by the norm in this form will be nec-
essary only if the court, in accordance with Part 1
of Article 199 of the Code of Civil Procedure, deems
it necessary to implement a provisional measure
from the other party.”” When applying counter pro-
visional measure, several issues of both practical
and theoretical importance have to be taken into
account, which are discussed below.

THE THREAT OF PROCEDURAL
CHICANE IN THE MECHANISM
OF COUNTER PROVISIONAL
MEASURE

First, it is necessary to consider the problem of
the claimant’s fair use of substantive and proce-
dural rights. As stated in the German doctrine, un-

35 Taking into account the above, the Supreme Court of
Georgia incorrectly explains in one of its decisions: “The
probability of damage can be derived directly from the
case materials and from the defendant’s instructions. In
the latter case, the defendant, in accordance with the first
part of Article 102 of the Civil Code, is obliged to prop-
erly substantiate the expected damages” — see Ruling of
the Supreme Court of Georgia (Chamber of Civil Cases) of
June 13, 2011, on the case: N as-832-884-2011.

36 Qurdadze, Sh., Khunashvili N., (2015). Civil Procedure Law
of Georgia (second edition). Thilisi: “Meridian” publishing
house, p. 351.

37 Ibid.
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fairness in the process is the abuse of a claim and
any other procedural rights, which arises in the
event of a discrepancy between the goals set by the
person entitled and the goals of the right granted
by law (which correspond to the goals of the civil
proceedings).’® The same opinion is upheld in the
Georgian legal doctrine as well.* For comparison,
the civil procedural law of Germany, as well as the
civil procedural law of Georgia, does not contain
a general norm establishing the obligation to ex-
ercise procedural rights and obligations in good
faith, in connection with which there is an opinion
in the German doctrine that Section 242 of the Ger-
man Civil Code* (similar to Article 361 of the Civil
Code of Georgia*') should be used by analogy in
German procedural law.*? The principle of acting in
good faith is a general legal principle. Although it is
not directly mentioned in the Constitution of Geor-
gia, Article 34 confirms it.** This principle, due to its
universal nature, is the basis of the entire legal or-
der, including civil procedural law. Accordingly, this
is a principle of civil procedural law and, therefore,
its use according to the rules of interdisciplinary
analogy is not allowed since this principle is also
characteristic of the civil process.* According to
the ruling of the German Federal Court of Justice, a
clear sign of the abuse of the right is the intention
to cause harm (typical of procedural chicane), as

38 Baumgdrtel, G., Treu und Glauben, gute Sitten und
Schikaneverbot im Erkenntnisverfahren, ZZP. 1956, p. 101;
Konzen, H., Rechtsverhdltnisse zwischen ProzeRparteien,
Studien zur Wechselwirkung von Zivil — und Prozefrecht
bei der Bewertung und den Rechtsfolgen prozelRerhebli-
chen Parteiverhaltens. Berlin: Duncker&Humblot, 1976,
p. 270.

39 Sakvarelidze, K., (2021). Abuse of rights and obligations
of the parties in the civil process. Dissertation for the ac-
ademic degree of Doctor of Laws. Thilisi: East European
University.

40 Burgerliches Gesetzbuch (BGB). German Federal Law
gazette. <http://www.gesetze-im-internet.de/bgb/
BJNR001950896.htmI> [Last accessed: 05.11.2023].

41 Civil Code of Georgia (26/06/1997), Parliamentary Ga-
zette.

42 Stickelbrock, B., (2002). Inhalt und Grenzen richterlichen
Ermessens im Zivilprozess. Kéln: O.Schmidt, p. 280; Pau-
lus, C., (2016). Zivilprozessrecht, Erkenntnisverfahren,
Zwangsvollstreckung und Europaisches Zivilprozessrecht,
6. Auflage. Berlin: Springer, p. 130.

43 Khunashvili, N., (2016). The principle of good faith in con-
tract law. Thilisi: “Bona Kausa” publishing house, p. 43.

44 Baumgartel, G., Treu und Glauben, gute Sitten und
Schikaneverbot im Erkenntnisverfahren, ZZP. 1956, p.
181.

well as the exercise the right aimlessly, wastefully,
or to achieve unworthy goals.”” Complaints initiat-
ed for the purpose of harming another are consid-
ered a clear manifestation of procedural chicane
(abuse of rights) in German doctrine.*®

When considering the implementation of
counter provisional measure through the prism
of the principle of good faith, it is necessary to
balance the interests of the parties fairly.” The
amount requested from the claimant through the
use of counter security may be insignificant for
that person in view of his assets, but, for example,
a provisional measure applied in the form of pro-
hibiting use of funds may be highly restrictive for
another person (the defendant), especially when
that person is entrepreneur/subject of entrepre-
neurial activity. Applying provisional remedies
may lead to the actual paralysis of the defendant’s
economic activity. Sometimes, there may be unfair
competition from the claimant’s side, for example,
to gain a monopoly position in the market by seiz-
ing the assets of the defendant, who has a small
market share. Considering that the following issue
arises: is the court obliged to unconditionally ap-
ply a provisional measure if the claimant presents
a counter provisional measure? The law does not
provide a direct answer to this question.

The provision of the norm under Article 199 of
the Code of Civil Procedure gives the impression
that securing compensation for anticipated can
be established only at the court's initiative or at
the defendant’s request. In fact, it is not exclud-
ed that the plaintiff provides security in advance.
So, the claimant may not wait for the court and
secure compensation for anticipated losses in fa-
vour of the defendant (counter provisional mea-
sure). This deduction is derived from a reasonable
interpretation of the law. In practice, claimants do
not behave so because they are not interested in
the preliminary provision of security since courts
usually order provisional remedies without it as

45 Bundesgerichtshof (BGH) Beschluss 9.07.2007, I
95/06. <https://openjur.de/u/77182.html>  [Last
accessed: 05.11.2023].

46 Zeiss, W., Schadensersatzpflichten aus prozessualen Verh-
alten, NJW, 1967, p. 708.

47 Ruling of the Supreme Court of Georgia (Chamber of Civil
Cases) of March 6, 2017 on the case: N as-28-25-2017;
Ruling of the Supreme Court of Georgia (Chamber of Civil
Cases) of November 6, 2015 on the case: N as-929-879-
2015.
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well. Based on the provisions of the Code of Civ-
il Procedure and the analysis of judicial practice,*
the following conclusion can be drawn: a refusal to
apply provisional remedies is permissible, even if
the initiator of the claim submits the counter se-
curity in advance.

Even if the claimant provides a counter provi-
sional measure, the court is not obliged to issue
a provisional remedy, which is a progressive solu-
tion of the issue by the Georgian law.* The fact is
that in the above cases when the claimant pursues
the goal of unfair use of a monopoly position in
the market, there is practically no harm (even if he
presents counter provisional measure along with
the petition for the use of provisional remedy) to
his economic activity. And if it were enough to prove
counter provisional measure in advance for the un-
conditional use of provisional remedy, the court
would be forced to apply the law literally, thereby
potentially bringing a bona fide defendant to the
brink of bankruptcy. In the absence of an obliga-
tion, Georgian law gives the court more freedom to
decide cases based on the principle of good faith
and the balance of interests of the parties.

RELATIONSHIP BETWEEN THE
CATEGORIES OF LOSS AND
DAMAGE

Understanding of the essence of counter pro-
visional measure should be sought in categories
of loss and damage. The difference between these
categories provides an opportunity to correctly
define the scope (volume) and criterion of antic-
ipated losses secured for compensation. The law
refers to securing compensation for anticipated
losses and not for advance compensation for loss
or damages since the outcome of the case deter-
mines whether damages will be awarded. Accord-
ingly, the defendant has the right to demand com-
pensation for damages from the claimant after the

48 In judicial practice, it is always outlined that use of provi-
sional remedies limits the rights of the defendant, which
is why it is necessary to avoid anticipated losses to the
defendant.

49 Securing compensation for anticipated losses is a right of
the court, not an obligation — Qurdadze, Sh., Khunashvili
N., (2015). Civil Procedure Law of Georgia (second edi-
tion). Thilisi: “Meridiani” publishing house, p. 344.

claim is rejected by the court decision and it en-
ters into legal force.>® The right to such a request
arises even if the claim is partially satisfied: the
defendant will have the right to demand propor-
tionate compensation for damages for that part of
the claim that was not satisfied by the court. If the
defendant asks for securing compensation for an-
ticipated losses after a court decision in his favour
(which is not yet into legal force), this can be done
by way of securing the enforcement of the decision
and can be expressed at least in the costs incurred
by the claimant in favour of the defendant.

As mentioned, the Code of Civil Procedure es-
tablishes the possibility of securing compensation
only for anticipated loss and not for the damag-
es since it is impossible to determine the amount
in advance. The determination of such damage, in
addition to impossibility, would not be right since
the determination of the causal link between the
application of provisional remedy and the exist-
ing damage can only be relevant if the provisional
remedy turns out to be unjustified, which is man-
ifested in the dismissal of the claim by the court
or in the revocation of the provisional remedy. A
legally binding decision must determine such a
result and, so, after the conclusion of the case.
Therefore, in a case, it is not allowed to measure
the size and criterion of compensation for antic-
ipated loss by the standard of compensation for
damage already incurred.

There is no coincidence that the Code of Civil
Procedure refers to securing compensation for the
anticipated loss (and not damage). Thus, it can be
concluded that at the stage of application of the
provisional measure, the imposition of security
of compensation for the anticipated loss and the
amount of compensation to be charged depends
only on the discretion of the court. An analysis of
the Civil Procedure Code of Georgia makes it pos-
sible to draw such a conclusion. It does not con-
tain and should not reflect a special rule (rules) on
determining the nature of the damage caused to
the defendant and the amount of compensation.
The nature and extent/amount of damage cannot
be confirmed in advance.” It should be proven after

50 Liluashvili, T., Khrustali, V., (2007). Commentary on the
Civil Procedure Code of Georgia (second edition). Thilisi:
“Samartali” publishing house, p. 355.

51 For example, the defendant must apply to the court for
the compensation of the damages incurred as a result of
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the completion of the case and not at the stage of
ensuring provisional remedy or at the stage of ap-
plying for counter provisional measure. Therefore,
using Articles 408-415 of the Civil Code of Georgia
in systematic connection with Article 199 of the
Civil Procedure Code of Georgia in determining the
amount of anticipated loss for the defendant and
imposing it on the claimant would be inappropriate.

Based on the literal meaning of the content of
Article 199 of the Code of Civil Procedure, it does
not mean the possibility of securing compensa-
tion for anticipated losses in case of termination
of proceedings on any of the grounds provided for
in Article 272 of the Civil Code. At the same time,
based on the operation of the principles of dispo-
sition, competition, and equality of parties in civil
proceedings, the rule on compensation for damag-
es caused as a result of provisional remedy should
be applied even in the event of termination of the
case. Such a solution to the issue is determined
by the unreasonable will of the claimant through a
groundless claim.

As for losses (and not damages), which are of-
ten not differentiated from each other, they do not
mean losses caused by a temporary restriction of
a right since the purpose of the provisional mea-
sure itself is a temporary limitation of a right.
Anticipated losses refer to actual costs (attorney’s
fees, other costs related to proceedings) and not
unearned income as implied in the concept of
damages. Damage is a broader concept, includ-
ing factual costs and unearned income, and that
is why procedural law focuses on the category of
loss and only anticipated loss. Therefore, when the
issue of securing compensation for anticipated
loss is positively resolved, it is not allowed to give
the concept of loss the meaning of damage and to
demand such a guarantee from the claimant, that
will burden him and make it impossible for the
claimant to present a guarantee, because in such
a case, the provisional measure will be revoked,
which means that it will lose its practical meaning.

the provisional remedy, he bears the burden of proving
the damages and its amount — Liluashvili, T., Khrustali, V.,
(2007). Commentary on the Civil Procedure Code of Geor-
gia (second edition). Thilisi: “Samartali” publishing house,
p. 355.

52 Titberidze, G., (2017). Law of Georgia “On Arbitration”,
Commentary. Thilisi: Publishing House — JSC “Print Word
Combine”, p. 81.

On the other hand, when filing a claim for dam-
ages, the full satisfaction of the defendant’s inter-
ests> cannot be affected by the scope of secur-
ing compensation for anticipated losses. In other
words, the defendant will be compensated for the
full damages, the damages he proves to have been
incurred, not just the losses for which compensa-
tion was previously secured.

The fact that the concept of loss is not identical
to the concept of damage can be seen from the
following aspect as well: provisional remedy is is-
sued by a court decision.* In this case, the parties
are not in a civil procedural relationship with each
other. They are only in substantive civil law rela-
tionship with each other. The use of provisional
remedy only affirms procedural relations between
the claimant and the court. According to substan-
tive, material law, damage can result from a breach
of contract or atort.>® In any case, the damage must
be caused by the debtor’s actions. The adoption of
a judicial act in the form of a provisional remedy
cannot be regarded as causing damage to the de-
fendant by the claimant.

INTERNATIONAL PRACTICE

Section 945 of the German Code of Civil Proce-
dure deals with the mechanism of securing compen-
sation for anticipated losses.>® Similar to Georgian
legislation, this section covers cases of compensa-
tion of expected losses when the measure of provi-
sional remedy turns out to be unjustified or is termi-
nated later on. According to the ruling of the German
Federal Court of Justice, the provision of securing
compensation for anticipated losses, as provided in
section 945 of the Code of Procedure, gives rise to the
risk-related responsibility for the person who applied
to the court with the request of provisional remedy.”

53 This means full compensation for damages.

54 Civil Procedure Code of Georgia (14/11/1997), Parliamen-
tary Gazette, Article 194.

55 Chanturia, L., (2017). Commentary on the Civil Code. Book
I, General Provisions of the Civil Code. Chanturia, L., (edi-
tor), Thilisi, p. 43.

56 Zivilprozessordnung (ZPO). German Federal Law gazette.
<https://www.gesetze-im-internet.de/englisch_zpo/en-
glisch_zpo.html> [Last accessed: 05.11.2023].

57 Bundesgerichtshof (BGH) Beschluss 13.10.2016 — IX ZR
149/15. <https://openjur.de/u/2110901.html> [Last
accessed: 05.11.2023].
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German judicial practice does not equate anticipated
losses with already incurred/proven damages, since,
according to the Federal Court of Justice, damage is
the result of a violation of law, at which point the
person is guilty, and at the stage of securing com-
pensation for expected losses, proof of guilt cannot
be justified.’® The provision of German Code of Civil
Procedure implies the obligation on the person re-
questing a provisional remedy to take the risk of ex-
pected losses, he must bear the risk of actions that
may later turn out to be unwarranted.”

According to the German judicial practice, to
impose the obligation of securing compensation
for anticipated losses on the claimant, it is suf-
ficient to prove that enforcement of provisional
remedy may/is likely to harm the defendant® (in
which case the defendant should not abuse its
right), this does not concern the burden of proving
the future actual damage that it will subsequent-
ly cause. In relation to this issue, French judicial
practice emphasizes the incurred damage and in
one of its rulings, the court highlights that the de-
fendant, against whom the provisional remedy has
been issued, can request the court to take mea-
sures proportionate to provisional remedy. ¢ He
may request to the executive judge to order the
claimant to compensate him damages in case of
abuse of right. In the event that the defendant in-
curred damages as a result of provisional reme-
dy, the claimant will be ordered to compensate for
such damages. %

Under English law, when the order of injuction®
is granted (provisional remedy), the person apply-
ing the court with such request is at the same time
required to pay compensation, if the court later
finds that the injunction was unjustified and the

58 Bundesgerichtshof (BGH) Beschluss 21.12.2005 — X ZR
72/04. <https://openjur.de/u/81501.html> [Last
accessed: 05.11.2023].

59 Bundesgerichtshof (BGH) Beschluss 02.11.1995 — IX ZR
141/94. <https://openjur.de/u/2110901.ppdf> [Last
accessed: 05.11.2023].

60 Bundesgerichtshof (BGH) Beschluss 10.07.2014 -1
249/12. <https://openjur.de/u/754168.html> [05.11.2023].

61 2e Chambre civile 15 mai 2014, pourvoi n°13-16016,
BICC n°809 du 15 octobre 2014 et Legiftance.

62 2e Chambre civile 29 janvier 2004, BICC n°596 du 15
avril 2004.

63 Practise Direction 25A — Interim Injunctions, Para.
5.1. <https://www.justice.gov.uk/courts/procedure-
rules/civ-il/rules/part25/pd_part25a> [Last accessed:
05.11.2023].

defendant was prejudiced by it.* In one of its de-
cisions, the court has pointed out that obligation
to pay compensation implies the establishment of
causal link between the incurred damage and un-
justified provisional remedy.® Unlike the civil pro-
cedural codes of Georgia and Germany, as the En-
glish judicial practice shows, anticipated loss has
the meaning of incurred damages, which is decid-
ed by the court on case-by-case basis. Under En-
glish law, the above mentioned rule regarding the
order of injunction is more preventative in nature
so that the claimant does not bring an unjustified
claim before the court or does not abuse the tem-
porary measure against the defendant.

CONCLUSION/
RECOMMENDATIONS

As a result of the research, the following con-
clusions can be drawn: the provision of Article
199 of the Code of Civil Procedure has a self-con-
tained, independent character and procedural
significance, which is not affected by substantive
civil law. Determining the amount of anticipated
losses secured for compensation should be done
at the discretion of the court. Material norms can
become effective only when the issue deals with
compensation of already incurred damages, that is
if the causal link between the fact of the damage
and the unjustification of the provisional remedy
or the groundlessness of the claim is established.

The criterion for determining the amount of an-
ticipated losses secured for compensation should
be the principle of equality of the parties them-
selves, which, on the one hand, should not impose
an unjustifiably heavy burden on the claimant,
which is a danger in the case when the anticipated
loss is equated with material-legal damage. On the
other hand, it must ensure the protection of the
defendant and the prevention of damages expect-
ed by an unjustified claim or its securement.

The use of counter provisional measure is al-
lowed both at the initiative of the court and at
the request of the defendant and also by claim-
ant through submitting counter provisional mea-
sure beforehand. In addition, due to the need to

64 Hunt v Ubhi [2023]. EWCA Civ 417.
65 SCF Tankers Ltd v Privalov & ors [2018]. 1 WLR 5623.
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prevent the threat of procedural chicane (abuse
of rights), the court should not always grant provi-
sional remedy when the claimant offers the secu-
rity in advance.

Based on the conclusions, the following recom-
mendations can be drawn: the title of Article 199
of the Code of Civil Procedure requires a change of
wording. It is appropriate to formulate it in the fol-
lowing way: “Securing compensation for anticipat-
ed losses by groundless claim and unjustified pro-
visional remedy”. The third and fourth sentences
with the following content should be added to the

first part of the mentioned article: “The type and
amount of the guarantee required for the claimant
in favour of the defendant is determined based on
the discretion of the court, taking into account the
principle of equality of the parties. While applying
the court for provisional remedy or for securing
the court decision, the claimant has the right to
offer the court, on its initiative, a guarantee of an-
ticipated losses to the defendant, which does not
constitute an unconditional basis for granting the
provisional remedy”.
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7000L 8o9387000L 3300b3730.
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80y96903m0 DoMmaanb 365dMoMg0s (199-9 87-
beob 89-3 6s60ann). 306mBo 033gMabhNYME
of dmombmgb LobLOFsMMEMMLLZgEb TMbObm-
3mb  dmbomAgmgb dmbomEbgmn  Bnsbab
000D MoxMydalb BvMYb3gmymxs.32? LoMmhgmmob
39Myb639mymaxzob Momdedy dgmmg dboMmobom-
300 AMbaMEbgmo BoMmamob 865BMayMxoNL
39Myb639mymx0b dmmnbm3zbs sdIM300507M™M0N
LabodommEMMbL  FgbgEmMxosdy. 3 yxyMmm Jo-
M0907m0 0g6709, 7930 LobodsMmmmmb maznbo
nbognohnzom bogMmome oM 9gb90ds dgadbzgMo
95MYb39mYymMeBb  gabbmMmEngmyonb 3o Y-
0gmaonb  dmboMmAgmobomznb  ©s3nbMxdaL
JRmg0s. bLogdg ab oMmab, MMI dmM3sbybobom-
300 AMboMEbgmo BoMmamab 860DMayMxoNL
70Myb639mymaxzs xoghmomazo sMob ,0d bLo-
MAgmob 39MYb3gmymazs, MmMAgmoE dgodmgds
0dmob dm3sbybgd ambamAgab 60bsoMIEI3,
Mmdmob bomAgmob 30MY639myma3nb godm dsb
90030 B0560“** s0dMo3L my sMs bamMAgmb o
9mombm3zb 0y 9Mo DML 36 B0ob0L 36D M-
3679050, 30MNobo dMBozom ImbaMmAgmgdgs
©30mM3nad M. 39doboodg, LoLodsMmeML
nbognohngnm dgdbzgomn PBMYb3gmMymaxznL
©a69La0NL  Jgbodmgdamods, 96060003 Y39-
00 ©ob3mdogoymmonb 3Mobindb. 33mgzob
dmombmzb ob Lognmbng, IM3sbyby gomg-
0y™MNs 07 oMy sdMH303mML, M7y Mo LdgzaMdYEM
domago dgndmyds 30s©39L PBMYb39MymMenL
33(hoMmgo00. 88 LagnmblL 39bmMbBIEYOgmMo 339-
Mob P3mob. 009bo, MOAEYbooil bLamAg-
omob 99Myb3gmymas 939d6g0s LogzoMoyEM
30JHgoL o 013gbo, MFEI6oEE LoYdsMNY
dmbomeEbgmo doMmomab JBMY6379MYyma3edy,
00339M0 LogzoMagEm BoMmamab YOMYb3zgmMmym-
0L dmnbm3zbob g@Hoddy, dboMmgms 0obsbBM-
Mmonb 3M063En30ab godmdwnbomy, dm3sbLy-
bgb oM 6o og3znbmmMbL FgMm sMMbydyMO
BoMmogob  3dH30E900L  (B30Mmmn. MYomMyMa©
©o3aamn dBoMmamnb dHh3nEgos Lodmdszm
360 gobbmmzngmoglL. LoMmAgmob PoMY6379-

32 Logdommzgmmb nBgbogln Lobsdsmommmb Ladmgsmes-
Jm bogddgme 3samo@al 2016 Hamob 2 bmgdomols gobho-
6900 Logdgbg: Nobi-956-921-2016.

33 Logdomozgmmb nBgbogln Lobsdsmmmmb Ladmgsmes-
Jm Logddgoms 3oma@nb 2011 Homal 13 0360L0L gobhnby-
00 Log0bg: Nob-832-884-2011.

34 momysd3nmo, 0., bOYbEsmo, 3., (2007). bogdsmmag-
amb Ladmgogmogm Ladmmagbm 3megdbol 3mdgb@s-
Mo (8gmMg aodmigds). odogmoalin: gsdmaEgdammos
,Lo8sMmosmn”, 83. 355.

mymxaob 9doddy 30 doMmomab IH3nEg0s AM3o-
LybobL EOL3MBOENYMO JRMWGOSL.5

LamAgEObL PBMY639mMyma30b Mbabdongdnb
390myqgb900L @MmML oM oMol LozomydyMm
bLLZ 57-9 Fgbanob dgLodsdnbo dgmmyg dbsmab
d0gfm mo30bn dmmbmzbob g@ymoo mobbom
06 ®sbNsb0 Jomomoom POMYB3gMYyMa3s.36 Bm-
Mdodn dnmnmyogmo J0MmMYbzgmymaznb o3 bo-
boo gobbmMmEngmgds dbmemme 80806 0gbg00
P30y dgma, my3n babsdomommmm, bLLZ 199-9
dgbanob 1 6060m0b dgbodsdnba, bagnmme do-
nAbg3b dgmMmy dboMnboged PBMPYb39mMymaxznbL
omb0bdngonb gobbmmEngmgdsb.”’

890b3gM0/89390909m0  PdMY63gMyYm-
0L mbobdngdgdob godmyngbgdabob Foboom-
30mnbB0byomns Bmgngmmo Lognmbo, Mm-
0gmmoi3 ogdzm Mmammz 3Magdngdymon, oby
ngmmoymo 8609369mmos o MmAgmms dgbo-
bgooE Loygdamns J3gdmon.

badmMBALM 803060b bABMAILI
dddb33O@Mm0) JBMI63ICNIMBNL
dddub0vaal

36060M9L ymzgmoby, Zobomzomobbnbgdg-
ooy dmboMmAgaob Togm dodhgMmosmymn @
LadMmMEabM JRMW0§00L 3gmambobEnbNgMo
390mygbgo0b 3MmMoOMyds. MmamMmE ggMmdsbym
omgbhmnbodns osmbndbymao, 3MmEgbdo oMo-
390000mbbENLNgMgdsL, o6y LoMAgOLY o
6900b3ngMa Lbzo LO3MMEgLM PREMYONL Om-
MmBho© gadmygbgdob sagnmo 43L JxmMgdom
sogymznemo 3oMaob dogm obobymoa dodbBgdbL
396mbom dnbogdgdgmo Ixnrmyoab 80H650msb
(MmAagdnE bodmgomogm 3MmmEgbob dnd6gOL

35 5mb0dbymol  gom3smobfnbydonom, Logomozgmmb
96960960 Lobsdsmommm gMmo-ghon goshyzg@omy-
0030 sMobimMmo gob3omBo3L: ,B0s60L oamanl
SEMOS0IMDS dg0dmgos 899m3nbafmgmdogls,
Mmmagmti  dnsmme  bsgdol  dsbomgdnEsb, 0bg
dm3sLbob dnn0mgd0om. 88 73560L369em dx8;nb3g39d0,
dm3slybg,  LLL3-oL  102-3 Jybamol  30M3zgemo
6ofoamals FgLodsdolo, 30mEgdYMNs, Locsbswme
3350Y0ML IMLsEMEBIMO B0sbols sbsbmonmyds”
- ab.  Logomm3zgemb  PBgbogbo  Lsbodsmmenml
Lodmgomogm  bogdgms  3omoBol 2011 fHaolb 13
0360L0b 8obhnbg0s LogdgbBg: Noli-832-884-2011.

36 Jnfcosdy, 8., 6653300 b., (2015). Logsmm3zgamb bo-
dmgdomogm Ladmmaglm Ladsmmasmao (dgmmy godmEg-
99). mdomobon: godmaggdemmos ,83Mownsbn”, 3. 351.
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9990L5003900)  F9nLOOSAMONL  B9dmMb3g3580.38
03039 3dM0o gohoMmgdymo JoMmmygm nyMoo-
Jm  modhgmobhyMadn3.*®  dgeMmydnbom3znl,
Lodomm3zgmmL bodmgjomagm boadmmEgbm bLo-
domomob dbgogLo, 3ggMmdsbonlb LOTMJome-
gm badmMmmEqgbm LodsmmomdnE o IMn3m3z900
LadmmMEabMm PIRMYd-IM3emMgMdxo0L 3gmo-
bobobogMmo FobbmMEngmadob 3ZomMEoY-
™g00b EodEagbn dmaan bmmaIs, Mab godm@
396036y omgdhmnbodn 3g3bzads odMn, MmD
39M033600L Lodmgomogdm 3meEgdLbob 242-9 3o-
M53M0x30 (MmAmab s6smmgnymas bagdsMmzg-
amb bodmgomogm 3meggbob 361-5 dybann*’)
396M30600L LadMmmEgbm bLodommamdn sbsgm-
3000 36 0969L 3dodmygbgdyman.’? 39mombo-
bonbogMmom dmJdgadab 3M0bEn3n dBmgobL-
doMmomgoMmngn 3M0bEN3ns. doMmamns, 080
Lodommzgmmb 3MbLAHNHYENdn 3nMEadnm bo-
bbgbgdn oM ML, dogMmad 3MbLAHHYENOL 34-9
d9bo goghmoMmngzo b gobodh30390L.2 sm-
60dbymo 3MnbEndn, mo3nbo 3ybogzgMmbayMmo
boboomob godm, boxwydzmo Jg3Lb dogeb To-
MmombabmogL, doc dmmab, bodmgomadm bod-
MmEgbm LodoMmmomb. dgbododnbo, 0b Ladm-
Jomagm Lad3MmMEgbm Lodsmmemob 3MnbEn3ny
o 0003LoEVTY, 133909mMN aMgmadmmabo
obagmmgnnb 6bgdom Tobn godmynbgods, MoDY-
0y bodmgomogm 3MMEgLOLMZNLE edsbsbo-

38 Baumgrtel, G., Treu und Glauben, gute Sitten und Schikan-
everbot im Erkenntnisverfahren, ZZP. 1956, a3. 101;
Konzen, H., Rechtsverhdltnisse zwischen ProzeRparteien,
Studien zur Wechselwirkung von Zivil — und Prozefrecht
bei der Bewertung und den Rechtsfolgen prozelRerhebli-
chen Parteiverhaltens. Berlin: Duncker&Humblot, 1976,
a3. 270.

39 Loyzsmgmondg, 3., (2021). dbsfmgms NBMYdS-0m35aMg-
m07500L dmMmEBs godmygbgods Ludmgsmagm 3MmEgl-
d0. eobyMEsE0s Lodsmmmal cmd@&mmol s3oydonmo
bomobbols dmbadm3gdmo. mdamoalin: smImMLszmgom
33Mhm30l P6033MLoGIG0.

40 Brgerliches Gesetzbuch (BGB). German Federal Law
gazette. <http://www.gesetze-im-internet.de/bgb/
BJNR001950896.html> [dmenm bsb3s: 05.11.2023].

41 Lodomm3zgmmb Lsdmgdomogm 3meegdbo (26/06/1997),
Logdomozgmmb Lozsbmbaggdamm 8s367.

42 Stickelbrock, B., (2002). Inhalt und Grenzen richterlichen
Ermessens im Zivilprozess. K&InQ.Schmidt, g3. 280; Pau-
lus, C., (2016). Zivilprozessrecht, Erkenntnisverfahren,
Zwangsvollstreckung und Europaisches Zivilprozessrecht,
6. Auflage. Berlin: Springer, 33. 130.

43 bnbsd3omon, 6., (2016). 39000MbnbnbnymMydol 3Mo-
B3n30 Lobgmdgihmnamgdm Lodsmmsmdn. cdamobo:
8399m33g0mmos ,0mbs 3o7Bo, 83. 43.

00909mns gL 3MnbEndn. ggMdsboob HB6.-
Lo Lobodommmb ZobdoMmbgdom, JBWmdab
omhmMmo@ godmygbgdob gbowo 60doboo Boo-
60b Bnygbgdnb gobdMb3s (badMmmEgbm dngoe-
60bM30L EsFsbsbNsMgdgma 60ds60n), 3g3MYN3Y
J3mMg00b y80dO6ME, BYF®, 96 JnnmMbn 30B67-
00b dnbombg300 gobbmmEzngmyds.* bbgobmzgnb
90060b 80Yyngbgdob 90Bb0m smdMmymo LomAg-
™00 ggMmasabym omgbhmnbodo bodmmEgbm do-
39000 0830Mo godmzmnbgos dnnhbygze.4
dgdbgzgoMmn PdMY639myma3nb  gobbmMzng-
9oL Lognmbob JgmombnbnbogMydolb 3Mo-
63030b 3M0BASTn gobbomzabob syEnmgdgmny
dboMmgmo 0bhgMaLadal LoToMONSbN EV0L-
™obLYds.” 9dbzgMmn PdMYB3gmMymMRL bobom
ambomAgmabomznb dmmbmgzgbomo mobbs dg-
badgmms y3b0d369mm nymb 88 bLYONgddHNLOM30L
dobo 3gHn3900L gomz3nbBNbgd0mM, bmem To-
390N 03© BYM© LobLbMYOD Yyosmab BMMINM
399mygbgoymo M bzgmymanb mbobdngdo
dgbodms P3007MaLo d93dMYEL30 nymL d3-
mfmg bydNgIHLOM30L (BM3sbybabamzabl), gsbbs-
3ymMmgdom 35dnb, MMEgLbsE gb bydNgdHo 9960-
M090/L33gnMbgmMm byOdNgdHns. PBOMY63gYmMa3nlb
ombobdngdgdab godmygbgded dgbodmms Im3s-
LYbAL LdxxMBgM LogdndbMdNL BogdhmMOMN3n 3o-
MamnBy00 godmabzomb. dmagam, dmbamAgmab
dbMnob dgbodmms sgnmo 3gmbmab sMozg-
00mbobnbogMm  3mbB3xMgbEnoL, Togamnmy,
03d3MdY dMbm3mmoymo dagmdsmgmodnb dm3m-
39000L 80%960m, nbgmo IM3sbbob 8ghn3900L -
yoamgonm, MmaAgmboai 3gnMyg Bogno og3b 0ods-
Md7. Lonb@HgMabms 90930 Lagnmbo: 930bMYdY
013 3Mo LoLodsMNML baMmAgeab BMYB3gEYm-
0L mbobdngdnb P3nMmmdmE godmygbgdalb 3o-
™EYOYmMyds, 0330 ImbaMAgmMy BoMImMoagqblL

09390909 30MY639mymxzob? o8 d5300b3sdY

44 Baumgrtel, G., Treu und Glauben, gute Sitten und
Schikaneverbot im Erkenntnisverfahren, ZZP. 1956, 33.
181.

45 Bundesgerichtshof (BGH) Beschluss 9.07.2007, Il 95/06.
<https://openjur.de/u/77182.html> [dmem Bsob3e:
05.11.2023].

46 Zeiss, W., Schadensersatzpflichten aus prozessualen Verh-
alten, NJW, 1967, 33. 708.

47 Logdommzgmmb nBgbogln Lobodsmommmb Loadmgsmes-
Jm Logddgome 3omo@ ol 2017 fHamol 6 dsmGals gobhnby-
00 bogdbg: Nob-28-25-2017; LagoMmo3zgenmb ¥bBgbsgln
Lobodsmamml Ladmgomagm Lagddgms omadol 2015
ool 6 Bengddmals gobhnbgds Logdgby: Nob-929-879-
2015.
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bLL3-0bL 199-9 Tgbmoom gomzsmobbnbg-
ogamn  6Bm@Anb  obobabo  dmodgdOmMgdsL
hm390L, momgmb ImbommEbymo doMmamab
060D MoMyd0L PBMYb3gMYymMRnb ©oagbs d9-
ndmgdmgb dbmenme LobsdoMmmemb 0boEne-
0300 06 dmM3sbybob dyodwagmadmmodno. bobo-
dznmygdo 30, oM godmomoEbgds ambamAgeab
009M BvMYb3gmymanb 60bsbBsM BoMmagnbo.
9.0. 9mboMAggLb dgydmos oM IgMMEMbL
LabodomnEML, MMIgbeEg ymzgmmzgob dg-
3damoo  dmbomAgmgb  mogz0bo nbogonshozom
dmbobmgmb dm3obybobomzob ImMbomEBY-
0 DoMmaab 365dDMexMgoab PBdMYb3gmymazo
(80800009m0  PdMYB3IMYMBs).  smB0dBYO
©ob3360L gadmbobs 306mMbab gmbogzmMymn go-
600MH900eb 3odmdnbamgmodL. 3Magdngsdn
dmbomAgaggon odob oM bbb, 306506
oM goohbnom PvMY63gmymazab 60bsbLESM Bo-
Mag60L nbhHgMmgbo, Madgmy Lobodsmmanmydon
000bL goM9dgi3 30MY639mymMa3gb LamAgEb. bo-
dmjomogm bodmMmEgbm 3mEadbob bsbgbg-
00bs o Lobodsmommm 3Magdhnidnb*® sbagndAL
bo®yd3zgmdy, dgodmgds 090930 ©oL3360L
3o0mpabo: LomAgmab PVMYOb3gMYMROL M-
60bd0g0900L godmygbgoody JoMmob mydds obe-
339000, 006o3 LoMAgab PBMYO639MYymMax3NL
d90003mMmamMmmonb smdd3zmgmads 3893909070
30MY639mymas Mme30bo 060303HN3000 Bnbo-
LBIM (MO308637) BoMagnbmb.

898909090 YDOMY639mYyMBab BsMwagbnL
d9dmbgg3odni3 30, bobodoMmmmb oM g30emydL
bamAgmab PBMYB639mymazab mmbabdngdgdab
390myq6909,” Mo3 Jommymo 306mMbIEyOmMM-
00b dngMm bognmbab 3MMgMaLbYMN oabyzghoo.
Logdg ab oMabL, MM BIMMBNIbYM dgdmb3zg-
39000, MMmEabsE dmbamAgmy d0dBs nbabo3zL
0000Mdg dMBbm3meoymo damadsmymonb sMo-
39000ambobobogm godmygbgdob, dob LodgyM-
Bgm bogd0sbmMdSL (MYbEsE PBMY63g3MYyMRBNb

48 Lobodsmomm 3Mmogd@nisdo ym3gmmsal gldgds bsbo
08sL, Mm3 Lomhgmal PBMY63gMymxzals MBalidogdg-
00b 3o8mygbgds Benssl dm3sbnbol P3mMydgdl, Mol
8350m LognMmms Mo300056 0gbaL s3nMIdYMN FmM3slybo-
Loo30l Bamsgmal dnygbyods.

49 dmbommebgmon  Bosbol sbsbmsynmmgdol BMnb3g-
mymis  Homdmoaggbl  Lobsdsmomml  nBmgdsl
5 oMy 35 ExdYmMYdsl — JyMmeosdy, 3., bbsdznmo
6., (2015). Logomm3gmmb Lodmgsmogm LadmmEglm
Lodsmosmo (8gmg 399mE30y). 0domobo:
899m33g0ammoy ,,d9Mncnsbn”, 33. 344.

0ombobdngosmy godmygbgonb dy08amMAmMmos-
LOb gMmmvE BaMmoanbmb dgdbzgmo ydMY6-
39Mymas), 3M3gHo3nmoE sMaznmsmn Hnsbo
oM 33909, bmem mygzn bamhgmab yBMY6379-
oymxaob obbhodyhob I3oMmomeE  godmbo-
ygbgdmow bLo3zdoMmobo 0gbgdmes 893db3gMn
30M9639myma3nb B0boLBIM oag6s, bLobLo-
domomm odymgdgmo 046g0mes bodyzobo-
HY300 ©s 330MmoOmE godmgyqbgodnbs 306mbo,
M0moE3 39000mbobobogmo dm3sbybg Bodhmo-
M0300 dgbodmms gogmbhmgonb dDM3zaMdY ©OT-
goMmoym. H39mambndbymab dbae3Ln oM EI-
039mMg00L sM3MLYOMONL 30MmMdgddn, JoMmmyma
3906mbagdmmods LabodoMmmmb 39t ma30-
LYIBRMWYOLL 960990L o Fodnboy 30, MMEabLE
dmbomAgamob dogMm BomMAmemagnbomons dgdbzg-
M0 YDOMY63gmYMays, oM dOYL3L YOMY639-
omyma3nob godmygbgdab Lognmbo goabyznhmb
39000mbobnbngMmydnbs o dbsmgms nbhgmg-
0900L E3O0dMSBLYONL 3MNBEN30L boxryd3zgmd).

BIMAIObY @I BNVBOL
30038MmNJb0L
JmMOI03MO)3080M0)JB0L
badNdbALAOIZOL

dqdbzgomo ndMYb3zgmymanb oMboLb LEM-
M0 3ogg00b babynbo Bamamabs s B0sbAbL 3o-
Hh93mMm0go0b yMmogMmmgedns3zbodn nbwo 39-
doma. gamo 3d0by, 3b0dbym 3ohggmmMosms
39005360 dgLodmgdmdsb ndmagzs LEMMOE
39600L0dM3MML IMbEmEbgmn doMmomalb PB-
M630mymxzob  GoMamydn (AmEImMMOS) @
3Mohgmoydon. 3o6mbdn bLoydoMmos Tmbome-
Bgamo doMmamab v63dMOYMxonL PdMYb3gmym-
3009 o oMy BaMmaab ™y B0sbab BnbsbBsm
0600MoMy000Y, M3y 36y 860BMOYMEIL
0y oMy B0obn, LoJdnb d9H3BYS EOIMINEY-
0. dgLodsdnbo, AMbaMAgEALLZEb BNsbNL
060D MoMydalb dmmbmzbob yxmgds IM3sby-
bgb 08 bLobodoMmmmm Zoobyzghomgodab 3o-
bmbogm dogmodn dgbzmab d9daa o93L, MmA-
momd@ bamhAgmo oM ©30syManMEY.>° sbgmo
dmmbm3zbob yxmgds boMmAgmab Babomodmong

50 momysd3nmo, 0., bybEomo, 3., (2007). Logdsmmag-
anmb ba8mgomagm LadmmEgbm 3meadLbol 3M3gbEsMmo
(8gmfg godmEg8s). omdamabn: gs8madEgdammos ,bsds-
Moo, 33. 355.
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o3d0ymangmgdalb dgdmbggzedos bamMAmodm-
00: dm3sLybgb y@Wgds 9946908 Tmombmzgmb
LamAgEOL 03 BobBoob MobsdMAsn Bosbab
003dMoYMYds, MMIgM0E oM Od3T0YMBOMY
LabodomMEMA. My IM3sbybg dMbomEbgmn
DoMmamab 1BvMY639mymazob dmombmab me30L
LabLOMEgOdMME ooby3ghnmadab gadmpabab
d90w93, MmIgmoE oM sMob dogmadn dgbyano,
omb0dbymo dgndmyds gabbmmEnymeagb gowe-
6y390h0mgo0b sbmymyonb ydMYb3zgmYmMe0b
Bgbom o godmnbohmb dnb0dyd 03 boMmzgddo,
Mmamyo0E 9300M900 dMbaMAgEgb IM3sbybab
babamgadmme.

MmammE om0nbndbs, LodMmEgbm 3meEggLo
00396L dbmme dmbommEbymo BamMamob
o oMy B0sbaL 860DManMYdaL PBMYb3gmym-
0L  dgbodmgommosL, 30600036 60b5LESM
dogndmgdgmns dnygbgdymn B0sbab dmEymm-
00L g3obLodM3M.. 33339M0 BN3BNL FobLOBMZMY,
099dmgdgmmob gMmo, oMadoMmyoymng
096900, M990 EoIEaIM B03bMb LaMmAgab
70Myb639mymaxznb mmbobdogdob gdedmyngbydab
d0%gdmomagn 303dnMab ZobLodM3zMy Mgmyg-
306MMo dgndmgds oymb dbmmme HBMY6-
39mymaob  mmbobdogdolb  goydsmomydmm-
00b d90mbggzedn, Mo LLLBsMOML TogMm
LoMmAgmObL Pomymasdn o6 PdMYb3gmymaxznb
ombobdngonb goyngddngdodn godmabodgds. obY-
00 990930 30, 306mbogMm domado dgbymon go-
©36y39hnmgdnm o 33doboody, dob 99093
3600 gobabodmzmmb, MoE Logdg LodmEMmmE
©30ma3MEYds. 330hMT ©ond3909mns IMbo-
omEbgmo dDoMmamab sb63dMeyMgdabL 3oMmyb39-
mymxa0b mEabmds s 3Mobhgmoydo, bogddob do-
dnbomgmodab 3MmEgbdn, 3nygbgdymn B0sbob
060D M700L bhoboMmbom gogzdmama.

d90mbggznman of sMmab, MMA3 LodmMmJomogm
Ladmmzgbm 3mgqdbdn bLoydoMmos IMbsEME-
Bgann BaMmasamab (s sMs D3bab) s6sBMyMy-
00b PBMY639MYMRBIBY. 3Jgab godmadnbomy,
dgndmygos gadmbpoebogo 0gbgb ©ob3369, MmD
309M3y639mymxa0b mmbabdogdob godmygbgdab
9(H93%9 AMbaMEBbgmMN DML 3b63dDMOYMY-
00Lb s30LMYds o abLL3nLbMYdgIN 360DMO-
3M900L dmEymmos dbmeme LobsdsMmomb
©0L3MYE300BYe IIM3ZNEYOIN.

00330M0 ©ab33b0b godm@obob dgbodenyod-
mosb LodoMmmM3zgEmb boadmgomagm bodmm-
39bm 3mEagLob sbomado ndmggzs. dobdn ofM

oMb o oME 96o nymbL sbobymao b3gEnemyMmo
Bmmds (bmMmIgon), dm3sbybabmznb dnyybgdy-
@0 905600 boboomab s BNdbabL 863dMOYMgdabL
M3 go0b/amEymmonb gobbodmamab 8gbo-
bg0. 90360L bsbnomn s AMEIMMOS/ MEybMoOS
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