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INTRODUCTION

Consumer rights protection law is a relatively
new and specific direction in private law, the pur-
pose of which is, on the one hand, to protect the
rights of the consumer as the “weak side” of a pri-
vate legal relationship, and on the other hand, to
reduce the risks of unfair use of monopoly power
by large companies.

Protection of consumer rights is recognized as a
priority by the Constitution of Georgia, according to
the last sentence of Article 26 (4) of which, “consum-
er rights are protected by law”. Additionally, on April
4, 2022, the Parliament of Georgia adopted a new
law “On the Protection of Consumer Rights”, which,
to some extent, repeats the regulations and spirit of
the EU Consumer Rights Protection Directive.

Consequently, the purpose of the paper is to
discuss the stages of the origin and development
of consumer rights based on the mutual compar-
ison of the experience of the European Union and
the former Soviet Union, as well as the necessity
of the law for the protection of consumer rights
based on the new law of Georgia, to determine the
definition of consumer and trader by comparing it
with the directives of the European Union and the
legislation of the member states of the European
Union. At the same time, the topic under discus-
sion is relevant because the law of protection of
consumer rights is a constantly evolving field, and
defining the concepts of consumer and trader is
key to determining the further development and
transformation of the law of protection of consum-
er rights, taking into account the necessity and his-
tory of the origin of consumer rights protection.

1. HISTORICAL OVERVIEW
1.1. Origin and development
of consumer rights

Consumer rights protection law is a relatively
new direction in legal science. Initially, the protec-
tion of consumer rights was related to the devel-
opment of the market economy, and the need to
protect consumer rights was due to the danger of
abuse of the monopoly position of entrepreneurs
in the market!

1 Lakerbaia T., The Right of Withdrawal in European Consum-

The modern understanding of consumer rights
originates from the United States President John
Kennedy’'s address to Congress in 1962,> where the
president defined consumers as follows: “Consum-
ers by definition include all of us”? The further
development of consumer rights is mainly relat-
ed to the European Union. It is true that today the
member states of the European Union have almost
similar regulations for the protection of consum-
er rights,* although historically this harmonization
has been quite difficult.

The first difficulty was related to the fact that
the European Community included countries of
completely different families of law, namely the
families of common law, Roman law, German law
and Scandinavian law.® However, despite this chal-
lenge, two important consumer protection pro-
grams were implemented by the European Com-
mission between 1975 and 1980.° In particular, the
Consumer Protection Program of 1975 provided for
five basic consumer rights:
right to protection of health and safety;
the right to protect economic interests;
compensation for damages;
right to education (right to receive infor-
mation);

e the right to be heard.’

The second serious problem was related to
the absence of a common market in the Europe-
an Union and the existence of different legal reg-
ulations in the member states of the Union. The
first serious attempt to create a common European
market and adopt more or less similar legal regu-
lations was the adoption of the Single European
Act by the European Union countries in 1986, as a

er Protection Law, Journal of Law, No. 1, Thilisi, 2014, 79.

2 Micklitz B., The Necessity of a New Concept for the Fur-
ther Development of the Consumer Law in the EU, Ger-
man Law Journal, Vol. 4, No. 10, 2003, 1043.

3 Lakerbaia T., The Right of Withdrawal in European Consum-
er Protection Law, Journal of Law, Ne1, Thilisi, 2014, 79.

4 Lakerbaia T., Zaalishvili V., Zoidze T., Consumer Rights Pro-
tection Law, Thilisi, 2018, 62.

5 Micklitz B., The Necessity of a New Concept for the Fur-

ther Development of the Consumer Law in the EU, Ger-
man Law Journal, Vol. 4, No. 10, 2003, 1043.

6 Ibid.

7 Lakerbaia T., The right to reject the contract: a compara-
tive analysis of Georgian and European contract law, Thili-
si, 2016, 30.

8 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights pro-

tection Law, Thilisi, 2018, 62.
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result of which the previously existing regulations
related to the internal market of the European
Union were changed. Although the Act provided for
high standards of protection of consumer rights, in
practice it was not related to actual results.’

In order to bring closer the economic and po-
litical cooperation between the countries of the
European Union,10 the European Union was estab-
lished in 1992 by the Maastricht Treaty,11 which led
to the need to adopt higher standards for the pro-
tection of consumer rights.”?

One of the decisive agreements in terms of
strengthening consumer rights is the Amsterdam
Treaty of 1997, on the basis of which the right to
receive information acquired a critical weight.”®

1.2. Consumer Rights
in the Soviet Union

In parallel with the European continent, where
standards for the protection of consumer rights
developed along with the development of the
market economy, in the Soviet Union there was a
completely different picture. In a centrally planned
market, the consumer had no power to protect his
rights, as the producer dominated the market and
there was a “must buy, easy sell” principle. In the
1970s and 1980s, when consumer rights programs
in Europe debated the five basic consumer rights,
the Soviet Union failed to meet even the most ba-
sic consumer needs, which subsequently led to
the 1990s and 1991 strikes of Siberian miners and
Minsk tractor workers.®

9 Lakerbaia T., The Right of Withdrawal in European
Consumer Protection Law, Journal of Law, Nel, Thilisi,
2014, 80.

10 Lakerbaia T., of the contract denial Right: Georgian and
European contracts of law comparative Analysis, Thilisi,
2016, 30.

11 Lakerbaia T., The Right of Withdrawal in European Consum-
er Protection Law, Journal of Law, Ne1, Thilisi, 2014, 80.

12 Lakerbaia T., of the contract denial Right: Georgian and
European contracts of law comparative Analysis, Thilisi,
2016, 31.

13 Micklitz B., The Necessity of a New Concept for the Fur-
ther Development of the Consumer Law in the EU, Ger-
man Law Journal, Vol. 4, No. 10, 2003, 1043.

14 Kozminski AK, Consumers in Transition from the Centrally
Planned Economy to the Market Economy, Journal of Con-
sumer Policy, Vol. 14, No. 4, 1991, 356.

15 Ibid., 360.

After the collapse of the Soviet Union, the tran-
sition period led to serious risks of violation of
consumer rights. For independent Russia, a satis-
fied customer has become a prerequisite for politi-
cal stability.® Among the post-Soviet countries, Po-
land chose the “shock treatment” and “accelerated
transition” policy, while Hungary chose the “grad-
ual transition” policy, which had a positive impact
on consumer welfare.”

1.3. Harmonization of National
legislation with Directives and
Georgia on the Path

of Harmonization

After the adoption of the common regulations
governing consumer rights in the European Union,
the issue of implementation of the said regula-
tions in the national legislation by the member
states was on the agenda. On this path, member
states had two choices - either to extend con-
sumer protection standards to the entire contract
law,® or to regulate this area specifically by adopt-
ing new laws.” From this point of view, Germany
and the Netherlands chose the first way, making
changes to the Civil Code, thereby extending uni-
form standards to consumer and all “weak” parties
of contract law.?° In contrast, France and Italy have
gone the other way and adopted a separate law (or
code) for the protection of consumer rights.?!

Unlike European countries, Georgia was a mem-
ber of the Soviet Union and therefore shared the

16 Ibid., 363.

17 Kozminski AK, Consumers in Transition from the Centrally
Planned Economy to the Market Economy, Journal of Con-
sumer Policy, Vol. 14, No. 4, 1991, 363-366.

18 Lakerbaia T., of the contract denial Right: Georgian and
European contracts of law comparative Analysis, Thilisi,
2016, 34.

19 Loos M., Full Harmonization as a Regulatory Concept and
its Consequences for the National Legal Orders: The Ex-
ample of the Consumer Rights Directive, Center for the
Study of European Contract Law, No. 3, 2010, 3, <https://
ssrn.com/abstract=1639436> [15.04.2023].

20 Lakerbaia T., Zaalishvili V., Zoidze T., Consumer Rights Pro-
tection Law, Thilisi, 2018, 73.

21 Loos M., Full Harmonization as a Regulatory Concept and
its Consequences for the National Legal Orders: The Ex-
ample of the Consumer Rights Directive, Center for the
Study of European Contract Law, N3, 2010, 3, <https://
ssrn. com/abstract=1639436> [15.04.2023].
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Soviet legislation. After the collapse of the Soviet
Union, in 1996, even before the adoption of the Civil
Code, the Law “On Protection of Consumer Rights”
was adopted in Georgia,?? which emphasized the im-
portance of consumer rights protection in Georgia.
At a later stage, after the adoption of the Civil Code
of Georgia, the rights of the consumer were regulat-
ed to some extent by the Civil Code. A clear example
of this was the existence of Article 336 of the Civ-
il Code, which regulated the issue of transactions
made on the street. In 2012, the Parliament of Geor-
gia adopted the Law of Georgia “On Product Safety
and Free Circulation”,? which repealed the 1996 Law
of Georgia “On Protection of Consumer Rights”.

Harmonization of Georgia’s consumer rights
protection legislation with European standards was
greatly influenced by the signing of the Association
Agreement between Georgia on the one hand and
the European Union and the European Atomic En-
ergy Community and their member states on July 27,
2014, including in the direction of consumer rights.?

Based on Article 26 (4) of the Constitution of
Georgia and the Association Agreement with the
European Union, Georgia adopted a new law on
the protection of consumer rights on March 29,
2022. Therefore, Georgia, like Italy and France, has
chosen the way of harmonizing with EU directives
through a separate act.

2. THE CONCEPT OF CONSUMER
RIGHTS AND THE NEED
TO PROTECT THEM

People’s daily life is unimaginable without pur-
chasing personal items and using services.” At the
same time, the purchase of goods and the use of
services are in the interests of both sides of these

22 The Law of Georgia on Protection of Consumer Rights,
Parliamentary Office, 007, 30/04/1996, (repealed by the
Law of Georgia, — Project Security and Free Circulation
Code, Legislative Gazette of Georgia, 25/05/2012).

23 Law of Georgia Code of Product Safety and Free Circula-
tion, Legislative Gazette of Georgia, 25/05/2012, Article
104 (1) (a)-

24 Association Agreement of 27 June 2014 between Georgia,
of the one part, and the European Union and the Europe-
an Atomic Energy Community and their Member States,
of the other part, website, 11/09/2014, Annex XXIX.

25 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights pro-
tection Law, Thilisi, 2018, 107.

relations, to the extent that they arise from the
needs of both parties.?® And the relations estab-
lished between private persons, which are regulat-
ed by civil legislation, are based on the principles
of equality of persons and freedom of contract.”
The principle of freedom of contract, first of all, de-
rives from the principle of private autonomy? and
includes the freedom to conclude and determine
the content of a contract.® And the equality of the
parties means their ability, as a result of showing
their free will, to freely choose a counterparty and
establish a private legal relationship with him.*
Historically, however, in this type of relationship,
the trader has always had the power to pursue his
own best interests by limiting the interests of the
other party,* and thus he has tended to achieve
and maintain a dominant position. At the same
time, the consumer is recognized as less knowl-
edgeable, less informed and economically inferior
to the producer and trader. This creates inequal-
ity between the parties and puts the consumer in
a weak position. Thus, the issue of eliminating the
mentioned inequality and ensuring the private au-
tonomy and equality of the parties characteristic
of private legal relations arises.

According to Article 10 (2) of the Civil Code of
Georgia, “participants of civil legal relations may
perform any action not prohibited by law, includ-
ing those not provided for by law”. Therefore, the
Civil Code of Georgia does not give unlimited au-
tonomy/freedom to the parties, but, if necessary,
clearly establishes a mandatory rule of conduct
through imperative norms.> In such a case, the
legislator aims to protect the weak side.*

Based on the above, when one party in private

26 Chanturia L., General part of civil law, Thilisi, 2011, 92.

27 Law of Georgia Civil Code of Georgia, Department of the Par-
liament of Georgia, 31, 24/07/1997, Articles 1 and 319 (1).

28 Chanturia L., general part of civil law, Thilisi, 2011, 90-91.

29 Gelashvili I., Chanturia L. (ed.), Commentary on the Civil
Code of Georgia, Book Three, General Part of Obligatory
Law, Thilisi, 2019, 55.

30 Ibid., 54.

31 Haupt S., An Economic Analysis of Consumer Protection
in Contract Law, German Law Journal, Vol. 4, Ne11, 2003,

1137, <https://doi.org/10.1017/5S2071832200012013>
[09.04.2023].
32 Ibid.

33 Law of Georgia Civil Code of Georgia, Department of the Par-
liament of Georgia, 31, 24/07/1997, Article 10 (3).

34 Chachava S., Competition of demands and grounds of de-
mand in private law, Thilisi, 2010, 8.
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legal relations® is considered a weak party due to
objective or subjective circumstances, the legis-
lator tries to balance the interests of the parties
through imperative norms and ensure the private
autonomy of the parties and the equality of the
parties.

The consumer, in the private legal relations es-
tablished with the trader, is recognized as a weak
party, not only because of the trader’s aspiration
and real possibility to be dominant in the relation-
ship,*® but also, first of all, because of the consum-
er's lack of awareness.”” Accordingly, it is necessary
to equalize the mentioned inequality between the
parties. In this context, the provision of informa-
tion at the pre-contractual stage can be a key tool
for ensuring equality.’® Therefore, the legislator,
through imperative norms, imposes on the trader
the obligation to provide the consumer with infor-
mation about the goods and services to be pur-
chased, which is necessary for the consumer to
make a free and informed choice.®

According to the Consumer Rights Protection
Directive, “This Directive shall apply, under the
conditions and to the extent set out in its provi-
sions, to any contract concluded between a trader
and a consumer..”*® Article 2 (1) of the Law on the
Protection of Consumer Rights contains a similar
regulation, according to which “this law defines
General principles of protection of the rights of
the consumer who establishes a legal relationship
with the trader... Therefore, the law of protection
of consumer rights is the law regulating the rela-
tionship between the consumer and the trader.”

35 Ibid.

36 Haupt S., An Economic Analysis of Consumer Protection
in Contract Law, German Law Journal, Vol. 4, Ne11, 2003,
1138, https://doi.org/10.1017/52071832200012013
[09.04.2023].

37 Ibid., 1137.

38 Waddington L., Reading a Duty to Provide Accessible
Pre-Contractual Information for Consumers with Disabili-
ties into EU Consumer Protection Law, Journal of Consum-
er Policy, Vol. 45, Ne2, 2022, 308.

39 Mendes I., The Development of Portuguese Consumer
Law with Special Regard to Conflict Resolution, Journal of
Consumer Policy, Vol. 17, Ne1, 1994, 115.

40 Directive 2011/83/EU of The European Parliament and of
The Council of 25 October 2011, OJ L 304/64 , Article 3 (1).

41 Part A.C. of the Explanatory Card on the Draft Law of Georgia
"On Protection of Consumer Rights" indicates this, according
to which “the draft law regulates the civil legal relations be-
tween the consumer and the trader...”.

In summary, lack of awareness is one of the
main factors causing consumer weakness, as a re-
sult of which the consumer is deprived of the op-
portunity to enter into a transaction with free will
and equally influence this process. Thus, the law
of protection of consumer rights ensures the real-
ization of the principles of private autonomy and
equality of parties,”? which are the foundations of
the progress of the market economy and civil sta-
bility.

3. CONCEPT OF CONSUMER

Based on Georgia’s aspirations for EU member-
ship and the Association Agreement signed with
the EU, it is appropriate to consider the regula-
tions of the Consumer Rights Protection Directive
and the approaches of the EU member states to
this issue.

3.1. The Concept of Consumer
in the European Union Directive

According to the Consumer Protection Direc-
tive, a consumer is any natural person “who, in
contracts covered by this Directive, is acting for
purposes which are outside his trade, business,
craft or profession”*?

Based on this definition, two - Subjective and
functional criteria® must be cumulatively present
for a person to be considered a consumer. In par-
ticular:

e The consumer must be a natural person

(subjective criterion);

e and he/she must act for non-professional

purposes (functional criterion).®

Moreover, in mixed type of contracts, when a

42 Chanturia L., General part of civil law, Thilisi, 2011, 91.

43 Directive 2011/83/EU of The European Parliament and of
The Council of 25 October 2011, OJ L 304/64, Article 2 (1).

44 Lakerbaia T., The Right of Withdrawal in European Con-
sumer Protection Law, Journal of Law, Ne1, Thilisi, 2014,
82.

45 Guidance on the interpretation and application of Di-
rective 2011/83/EU of the European Parliament and of
the Council on consumer rights, Official Journal of the
European Union, C 525/1, 2021, 6, <https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/PDF/?uri= CELEX:52021X-
C1229(04)&from> [28.042023].
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natural person acts partly within the scope of his
commercial activity and partly outside of his com-
mercial activity, moreover, the purpose of his com-
mercial activity is limited and not predominant for
the purposes of the contract, the person should be
considered as a consumer.®

3.2. The Concept of the User
in the Legislation of the Member
States of the European Union

There are different approaches in the EU mem-
ber states regarding the definition of consumer. In
some countries, the definition of consumer is de-
fined as in the Consumer Rights Directive. For ex-
ample, according to §13 of the German Civil Code,
“a consumer is any natural person who enters into
a transaction that does not belong to his business
or professional activity”* In addition, according
to German judicial practice, the norms protecting
consumer rights, to some extent, also apply to em-
ployees who are not self-employed.*®

According to the “Patrik vs Pinto” decision of
the European Court of Justice, a broad definition of
a consumer is unacceptable and should be limited
to a natural person only.” This approach is shared,
for example, by Germany.

Although the member states of the European
Union try to establish as much as possible the
same standards in the law of consumer rights,*
in the legislation of the member states, there are
still different approaches to the concept of the
consumer. This is not a violation of the directive,
but the law of the European Union itself allows the
member states to expand the concept of consumer
in the national legislation and include also legal
entities and natural persons who are not consid-
ered consumers according to Article 2 (1) of the Di-

46 Ibid.

47 German Civil Code, second edited edition, Chechelash-
vili Z. Translator, Chachanidze E./Darjania T. (ed.), Thilisi,
2019, Paragraph 13.

48 Lakerbaia T., The Right of Withdrawal in European Con-
sumer Protection Law, Journal of Law, N1, Thilisi, 2014,
84.

49 Case C-361/89, Patrice Di Pinto, [1991], ECR 1-01189; Lak-
erbaia T., The Right of Withdrawal in European Consumer
Protection Law, Journal of Law, Ne1, Thilisi, 2014, 83.

50 Directive 2011/83/EU of The European Parliament and of
The Council of 25 October 2011, OJ L 304/64, Article 1.

rective on the protection of consumer rights.> Ac-
cording to another decision of the Court of Justice
of the European Union, it is possible for the juris-
prudence of the member state to expand the con-
cept of consumer and its protective rules to extend
to such entities of law that are not natural persons
in the sense of the directive, for example, in Italian
law, the association of co-owners.*? Under Austrian
and Czech law, a legal entity can also be a consum-
er if it purchases a product or uses a service for
non-professional purposes.” French jurisprudence
considers natural and legal persons as consumers
if they act with non-professional purposes. For ex-
ample, a real estate agency that wants to install
an alarm system at its workplace and enters into a
contract for this is considered a customer.>

3.3. Definition of the Consumer in
the Legislation of Georgia

“Anyone of us is a customer” Similar to the
directive on the protection of consumer rights, the
legislation of Georgia also shares this approach.

According to the 1996 Law of Georgia “On the
Protection of Consumer Rights”, “a consumer is
a citizen who uses goods/work, services for per-
sonal needs, acquires, orders, or has such an in-
tention”. However, today’s legislation in Georgia,
like Germany, shares the definition defined by the
Consumer Rights Protection Directive, with the dif-
ference that the consumer definition in Georgia is
given in the Consumer Rights Protection Law, and
in Germany - in the Civil Code. According to the
Consumer Rights Protection Law, “a consumer is

51 Guidance on the interpretation and application of Direc-
tive 2011/83/EU of the European Parliament and of the
Council on consumer rights, Official Journal of the Euro-
pean Union, C 525/1, 2021, 6-7, <https://eur — lex.euro-
pa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:52021X-
C1229(04)&from> [28.042023].

52 Case C-329/19, Condominio di Milano, via Meda v Euro-
thermo SpA , [2020] ECR , para. 34.

53 Lakerbaia T., The Right of Withdrawal in European Con-
sumer Protection Law, Journal of Law, Ne1, Thilisi, 2014,
83.

54 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights pro-
tection Law, Thilisi, 2018, 110.

55 Kardava E., Comparative legal review of European stan-
dards for consumer rights protection on the example of a
contract concluded on the street, Review of Georgian Law,
special edition, 2007, 122.
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any natural person who is offered or who acquires
or subsequently uses goods or services primarily
for personal use and not for carrying out a trade,
business, professional or other professional activi-
ty”.> The Consumer Rights Protection Law of Geor-
gia, like the Consumer Rights Protection Directive,
also provides for the case of mixed contracts. In
the case of mixed contracts, there are generally
four main approaches:
e They are not considered consumer con-
tracts;
e They are considered consumer contracts if
personal interest prevails;
e They are considered consumer contracts if
personal interest is disputed and unclear;
e They are considered consumer contracts.”
The legislation of Georgia shares the 2nd and
3rd approaches, in particular, “the effect of the law
on the protection of consumer rights also applies
to such a mixed purpose contract, in which the in-
terest of personal consumption prevails over the
commercial interest. Ambiguity related to the pri-
ority of interest in the contract should be resolved
in favor of the customer”.s®
After the implementation of the new law, so
far there has been no dispute in court in terms
of consumer rights protection, so it is not known
how the court will interpret this record of the law.
However, in all cases, the explanatory note to the
law specifies that state policy promotes “general
principles of protection of the rights of an indi-
vidual who enters into a contractual relationship
with a trader...”* It is clear that, in this context, the
adoption of a new law is part of this policy of the
state. Therefore, | think in all cases, the court will
be limited to expand the concept of consumer too
much to include legal entities (eg non-profit legal
entities,®® small and medium-sized enterprises,

56 Law of Georgia on Consumer Rights, 06/04/2022, Article 4
(i).

57 Lakerbaia T., The Right of Withdrawal in European Con-
sumer Protection Law, Journal of Law, N1, Thilisi, 2014,

84.

58 Law of Georgia on Consumer Rights, 06/04/2022, Article
(2).

59 Explanatory card on the Draft Law of Georgia “On Protec-

tion of Consumer Rights”, Part A.C., <https://info.parlia-
ment.ge/file/1/BillReviewContent/113041> [10.04.2023].

60 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights pro-
tection Law, Thilisi, 2018, 111.

small and medium-sized enterprises® or non-gov-
ernmental organizations).

4. THE CONCEPT

OF A MERCHANT

4.1. The Concept of Trader
in the European Union

As mentioned above, the law of protection of
consumer rights is the law regulating the relation-
ship between the consumer and the trader. Termi-
nologically, in the legal acts of the European Union,
next to the customer, there are also other terms
(for example, business, seller, service provider,
etc.®?), which, in fact, perform the function of the
strong party of the contract. Due to the objectives
of the paper, in this section we will discuss only the
definition of the European Union Consumer Rights
Protection Directive.

Article 2 (2) of the Consumer Rights Protection
Directive defines a trader as “any natural person or
any legal person, irrespective of whether privately
or publicly owned, who is acting, including through
any other person acting in his name or on his be-
half, for purposes relating to his trade, business,
craft or profession in relation to contracts covered
by this Directive”.®

Despite this interpretation of the directive,
in case law the court evaluates a number of cir-
cumstances. The European Court of Justice in
the “Kamenova” case notes that the definition of
“trader” is defined more or less identically in the
EU Directive 2005/29/ EC and the EU Human Rights
Directive.® Accordingly, based on the judicial prac-
tice developed based on Directive 2005/29/EC, in
each specific case, the extent to which a specific
entity is a trader should be determined based on
the following criteria:

e “Whether the trade is organized or not;

e Whether trading is intended to make a prof-

it;

61 Lakerbaia T., The Right of Withdrawal in European Consum-
er Protection Law, Journal of Law, Ne1, Thilisi, 2014, 83.

62 Lakerbaia T., Zaalishvili V., Zoidze T., customers rights pro-
tection Law, Thilisi, 2018, 114.

63 Directive 2011/83/EC of the European Parliament and of
the Council of 25 October 2011, Article 2 (2).

64 Case C-105/17, Komisia za zashtita na potrebitelite v Eve-
lina Kamenova, [2018] ECR, para(s). 27-30.
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e whether the seller had a legal status that
allowed them to engage in commercial ac-
tivity;

e Does the party have information about the
item for sale, which the customer does not
have and which puts him in a more favor-
able position and other criteria”.®

However, according to the definition of the Eu-

ropean Court of Justice, these prerequisites are
not exhaustive. Moreover, the court emphasizes
that even if one or two criteria are present, it does
not automatically mean that a person is a trader.®
Thus, according to court practice, a person who is
in a stronger position compared to the consumer
is considered a trader.

4.2. Concept of Trader
in Georgian Legislation

Georgia’s 1996 Law on Consumer Rights did
not provide a definition of trader, instead the law
provided definitions of “seller”, “performer”, and
“manufacturer”.®

The law in force today, like the Consumer Pro-
tection Directive, includes a definition of a trader.
In particular, according to Article 4 (h) of this law, a
trader is “any natural person, legal entity or asso-
ciation of persons acting within the scope of com-
mercial activity, as well as any other person acting
on behalf of or on behalf of a trader”.

Based on this entry in the law, a trader can be

a natural person, a legal entity or an association of

65 Guidance on the interpretation and application of Di-
rective 2011/83/EU of the European Parliament and of
the Council on consumer rights, Official Journal of the
European Union, C 525/1, 2021, 6, <https://eur-lex.eu-
ropa.eu/legal-content/EN/TXT/PDF/?uri= CELEX:52021X-
C1229(04)&from> [28.042023].

66 Case C-105/17, Komisia za zashtita na potrebitelite v
Evelina Kamenova, [2018] ECR , para(s). 27-29, 34-40
and 45; Guidance on the interpretation and application
of Directive 2011/83/EU of the European Parliament
and of the Council on consumer rights, Official Journal
of the European Union, C 525/1, 2021, <https://eur-
lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:
52021XC1229(04)&from> [28.042023].

67 Law of Georgia on Protection of Consumer Rights, Par-
liamentary Office, 007, 30/04/1996, (repealed by the
Law of Georgia — Draft Security and Free Movement
Code, Legislative Gazette of the State Council of Georgia,
25/05/2012).

persons, which operates within the framework of
commercial activity.®®

CONCLUSION

Along with the constant development of the
world, the new needs of people lead to the need
to organize existing relationships in a new way. A
clear example of this is the law of protection of
consumer rights, which originates from the 1960s
and becomes crucial with the Amsterdam Treaty of
1997, according to which the right to receive infor-
mation assumes a key role in terms of consumer
protection. In contrast, in the Soviet Union, con-
sumers did not have even the minimum leverage
to protect their rights.

As established, the purpose of consumer pro-
tection law is to prevent abuse of market power by
companies and to protect the rights of the weaker
party in private legal relationships.

As part of the research, it was revealed that
Georgia, like France and lItaly, chose the way of
regulating consumer rights by a separate law, un-
like Germany, where consumer rights are regulat-
ed by the Civil Code and the concept of consumer
is defined more broadly. Within the scope of the
study, it was determined that the Consumer Rights
Protection Directive sets minimum standards for
the protection of consumer rights and empowers
member states to protect consumer rights with
higher standards.

As a result of the research, different approach-
es are observed in the EU member states and the
consumer rights protection directive regarding the
definition of consumer and trader. In this regard,
the Law on the Protection of Consumer Rights of
Georgia shares the regulations of the Directive on
the Protection of Consumer Rights. As it turned out,
in some cases, the question of whether a particu-
lar person is considered a consumer (or a trader) is
disputed. | think that in mixed contracts and other
disputed cases, the issue should be resolved in the
law of protection of consumer rights, taking into
account the fundamental principle that the con-
sumer is the “weak side” of the relationship, and
the trader is the “strong one”.

68 Law of Georgia on Consumer Rights, 06/04/2022, Article 4
(8)
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