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ARTICLE INFO ABSTRACT

This article is about house arrest, one of the types of non-custo-
dial punishment in modern Georgian law, where the legal problems
of using this benefit, provided by the law, are discussed, which is
based on a deep analysis of practice and research of a number of
scientific works.

The importance of the topic was determined by the unfavorable
state of the domestic legislation, the existence of a non-homoge-
nous practice on the part of the court in relation to the “revision”
House arrest, Evaluation criteria  Of the decisions made by the local councils of the special peniten-
(Evaluative marks), tiary service, the incalculability of statistical data, as well as the
Prison sentence great practical importance of the said topic in the process of both
law-making and law enforcement, due to the paucity of modern
Georgian legal literature regarding this concept.

The aim of this article is to clarify the legal nature and the extent
of house arrest, not only on the example of Georgia, but also on the
example of some foreign countries, which will make the process of
scientific research of the legal problems, of replacing the remaining
sentence with house arrest, even more interesting and diverse. In
addition, the article also aims to analyze the errors made in the ap-
plied practice and to develop scientifically based recommendations
to eliminate the gaps in the rules regulating house arrest.
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The results of the theoretical/empirical research allow legal
analysis to be made on the introduction/establishment of non-cus-
todial punishment, which was previously unfamiliar to our country;
to what extent the aforementioned legislative innovation was jus-
tified and what can be done for its further refinement/perfection,
which is ultimately aimed to prohibit the usage of non-homogenous
practice, regarding the use of the mentioned legal mechanism, on
the part of both the decision-making body and the court.

Historical, formal-logical, dogmatic, formal-legal, compara-
tive-legal, descriptive and systematic methods were used to study
the problem, posed in a separate chapter of the article. Further-
more, the data of legal statistics was used to study and generalize
the practice of local councils, as well as the court, and the final part
is devoted to the conclusive decrees obtained as a result of the
study and scientific processing of the raised issues.

INTRODUCTION

In modern Georgian law, day by day, special at-
tention is paid to the humanization of both crimi-
nal law and penal law legislation, since the strict-
ness of the law did not turn out to be a solution to
the situation created in practice. The democratic
processes implemented in recent years, as well
as the liberalization of the criminal justice policy,
have shown the role of non-custodial punishments
in their own way. The institution of house arrest
can be considered as one of the outstanding ex-
pressions of liberalization of non-custodial sen-
tences, not only in the case of crimes committed
by adult convicts, but also in relation to minors.
This is mainly due to the fact that house arrest is
both a real and effective alternative to imprison-
ment, which is not related to the complete iso-
lation of the convict from society and is the best
means of limiting the use of imprisonment, as well
as resocialization of the convicts - rehabilitation.
With this, as we can see, the state is already using
the so-called “post-criminal encouraging” norms,
one of which is the legal basis for the appointment
and enforcement of house arrest and others.

From the introduction of this type of punish-
ment in Georgia, which on its own doesn’t have
a long history, a considerable period has passed,

some scientific analysis regarding the effec-
tive functioning of the given legal institution has
changed. Therefore, the discussion of the topic,
with its evaluations and recommendations, | think
is quite important, especially in the background,
when it remains an object of constant public ob-
servation again and again.

The topicality of the topic was determined by
the unfavorable state of domestic legislation, the
existence of a non-uniform practice on the part of
the court in relation to the “revision” of the de-
cisions made by the local councils of the special
penitentiary service, the lack of statistical data re-
garding the return to the penitentiary institution
of those persons who were released and replaced
by the local councils of the special penitentiary
service. The unpaid part of the sentence is house
arrest, as well as those persons for whom the court
determined house arrest as the main punishment,
but despite this, they did not fulfill their duties or
committed crimes again, as well as the great prac-
tical importance of the named topic, both in terms
of law-making and In the process of law enforce-
ment, in addition, the scarcity of modern Georgian
legal literature regarding this concept.

The article aims to clarify the legal nature and
extent of house arrest, not only on the example of
Georgia, but also on the example of some foreign
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countries, which will make the process of scientif-
ic research of the legal problems of replacing the
remaining sentence with house arrest even more
interesting and diverse. To develop scientifically
based recommendations to eliminate the gaps in
regulatory norms. The hypothesis of the research
topic is to determine how effective the form of
punishment is and what causes the legal problems
of its use.

To achieve the goal of the research, it is formu-
lated task: to study the opinions of scientists and
to achieve the goal of the research by answering
questions about problematic topics, at the same
time, to examine the experience of foreign coun-
tries and make recommendations in terms of ad-
justing/improving the current legislation.

The subject of the research is the opinions in
the legal, sociological and philosophical literature
regarding the issue of the appointment of house
arrest, as well as the relevant positions on the
identification of the causes of the problems arising
during its use, the types and forms of their man-
ifestation, and the object of the research is the
legal problems identified during the use of house
arrest. When talking about the scientific novelty of
the topic, the following should be emphasized:

e This article is the first attempt at a complex
study of the research topic and represents
the first monographic study;

e The article will formulate a position on the
following issue: whether the local council
should be limited to give priority to only
one main criterion when making a decision
on replacing the unpaid part of the sen-
tence with a lighter one;

e From the point of view of law enforcement
and rule-making, the article will substanti-
ate the position of how reasonable it is to
regulate the standard of justification of the
decision on the change of the regime of ex-
ecution of house arrest by a by-law;

e The article will analyze the point of view as
to how appropriate it is to add an assess-
ment mark to the criteria established by Ar-
ticle 13 of the rule approved by the order of
the Minister of Justice of Georgia on August
7, 2018, N320 - failure to make a summary
decision on another criminal case;

e The article will evaluate the legal prob-

lems of criminal procedure, for example,
when appointing the mechanism of release,
the court takes into account the issue of
achieving the goals of punishment, how far
it is possible to fulfill the assigned duties -
in the part of the protection of the defined
regime;

e It will be discussed what can be considered
special circumstances;

e Section 8 of Article 43 of the Prison Code
will be explained in terms of consideration
of petitions, etc. Sh.

THE ESSENCE AND MEANING OF
HOUSE ARREST

At the initial stage of the complex reduction of
house arrest, it is important to investigate what
this type of punishment is and how it is explained
both in Georgian legal dogmatics and in the appli-
cable legislative norms.

To discuss the essence of house arrest in the
Georgian legal framework, we should refer to
both the Criminal Law Code and the Juvenile Jus-
tice Code and the Order No. 146 of December 28,
2017, of the Minister of Corrections and Probation
of Georgia “On Approving the Rules for the Exe-
cution of House Arrest”, since the mentioned legal
acts explain its nature. According to Article 47" of
the Criminal Code, house arrest means imposing
the obligation on the convicted person to stay at
his place of residence for a certain period of time.
Article 69 of the Juvenile Justice Code, similar to
Article 47" of the Criminal Code, establishes the ap-
propriate definition of house arrest, the effect of
which in this case applies to minors, which does
not mean that a minor under house arrest must
be placed at home for 24 hours Based on this, we
can conclude that Article 69 of the Code of Juvenile
Justice and the Criminal Code have a unified defi-
nition of house arrest. Regarding the penitentiary
system, the first part of Article 4 of the rule ap-
proved by the Order No. 146 of the Minister of Pen-
itentiary and Probation of Georgia on December
28, 2017, defines the regime of execution of house

1 Criminal Law of Georgia Article 47' of the Criminal
Code. <https://matsne.gov.ge/ka/document/
view/16426?publication=253> [Last seen 19.07.2023].
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arrest in the same way as Article 47" of the Criminal
Code, house arrest. This minister’s order confuses
the essence of house arrest and the mode of exe-
cution as if there is not even an iota of difference
between them. | think that the first part of Article
4 of the rule approved by the Order No. 146 of De-
cember 28, 2017, of the Minister of Penitentiary and
Probation of Georgia should be formulated so as
not to confuse the concepts of these two concepts.
It should be emphasized that the majority of the
mentioned articles are devoted to the conditions
necessary for the use of house arrest, and the
feeling remains that part of the definition is not
spelled out precisely. | believe that house arrest
should be interpreted as a form of non-custodial
punishment, which implies the obligation to stay
continuously at the place of residence of the con-
victed person/minor during the corresponding pe-
riod of the day and night established by the legal
act, which is carried out with the use of electronic
supervision or without the use of electronic super-
vision in the event that technically it is impossible
to execute the sentence using the means of elec-
tronic supervision. Perhaps, the given definition is
not perfect, but the only attempt is to present the
nature of house arrest in a complex way, which will
help those interested in the given topic to further
refine the concept of this punishment.

In the Georgian legal literature, the only opin-
ion regarding the essence of house arrest is found
in the thesis of Professor Venedi Benidze, who be-
lieves that house arrest is a restriction of freedom
for a specified period, by prohibiting leaving the
house and imposing other restrictions established
by law (prohibition of telephone conversations,
receiving and sending correspondence, imposing
police supervision and etc.) which is applied to the
accused and the sentence by order of the judge,
for the purpose of their temporary isolation from
society.?| think, in this case, the above-mentioned
definition is more suitable for such a definition of
house arrest, which represents it only as a preven-
tive measure.

Perhaps, time will pass and in Georgian legal
dogmatics, there will be a discussion about how
correctly and perfectly the definition of house

2 Benidze V., (2003), “Peculiarities of using arrest and house
arrest as preventive measures” (diss.,) Thilisi State Univer-
sity, Thilisi, p. 118.

arrest as a non-custodial punishment is defined
in the current legislative acts, and appropriate
changes will be made to refine the regulatory legal
framework.

Among preventive measures, after imprison-
ment, house arrest is one of the strictest types due
to the form of its commitment, in a way we can even
say that it is related to imprisonment by its nature,
although it is actually used as an alternative to im-
prisonment, which facilitates its execution without
isolation from society, in addition, from the eco-
nomic standpoint, it is a very favorable way for the
state, because the state does not have to pay the
corresponding costs for the provision of convicts
in penitentiary institutions. It is even cheaper for
the state to enforce this particular type of punish-
ment. Also, we should not ignore the situation of
violators of the rule of house arrest, in which case
it may happen that a person’s house arrest may be
replaced by another legal measure based on the
judge’s decision, which includes stricter measures,
such as imprisonment as a measure of punish-
ment. Therefore, the execution of house arrest is
adjusted to the interests of the convict, the state
and the law, on the one hand, to promote the reso-
cialization - rehabilitation of the person, and on
the other hand, to prevent new illegal and guilty
actions, which is ultimately aimed at protecting
the legal rights and freedoms of citizens. Based on
this, we can conclude that the use of house arrest
is very important and it is a very effective form of
punishment.

TYPES OF HOUSE ARREST AND
ITS EXECUTION MECHANISM

“There are three types of house arrest. The
most severe - the closest to imprisonment - is
house arrest, which obliges the offender to remain
at home at all times. Allowed exceptions are visit-
ing a medical facility or participating in a religious
ceremony. Home detention is less strict — a person
can only leave the house to go to work, to an edu-
cational institution or to go to the doctor. The most
liberal form is curfew, when the prisoner is obliged
to stay at home for certain hours, which is deter-
mined by the court’s decision. It mainly concerns

the night hours”. “House arrest can be accompa-

“LAW AND WORLD*



nied by electronic control”? According to the same
rules, house arrest cannot be used incorrectly and
inappropriately. There must be a reason for using
such an alternative and the personality of the of-
fender must be taken into account.*

As already mentioned, house arrest is carried
out with the use of electronic supervision or with-
out the use of electronic supervision in the event
that it is technically impossible to execute the sen-
tence with the use of electronic supervision.

In the homeland of Electronic Monitored Home
Confinement, in the United States of America, three
different types of home confinement are used:

e Curfew - obliges a person to stay away from
home at night and on weekends. This type
of house arrest is a relatively mild form of
punishment;

e “Home Detention” is a more severe form
of punishment compared to the first type
of house arrest, which obliges the person
to stay at home all the time and gives the
right to leave the place of residence only
for specified purposes;

e “Home incarceration” is the strictest form
of house arrest, which implies the absolute
prohibition of leaving the house and receiv-
ing visitors.®

The legislation in force in Georgia does not rec-
ognize such a division. Accordingly, the obligations
imposed during the execution of house arrest are
radically different from the types of obligations
existing in the United States of America. Here, the
regime of execution of house arrest (hereinafter -
the regime) refers to the obligation to stay contin-
uously at the place of residence of the convicted
person during the corresponding period of the day
and night established by the legal act.®

As for the enforcement of house arrest with-

3 Pradel J., (1999), “Comparative criminal law”, “Sani”, Thili-
si, p. 431.
4 <https://www.unodc.org/pdf/criminal_jus-

tice/07-80478 ebook.pdf> [Last seen 12.06.2023].

5 Onel., (2012)VerfassungsméRigkeit und Effektivitat der
“Elektronischen Ful3fessel”, in: Jahrbuch des Kriminalwis-
senschaftlichen Institutes der Leibniz Universitdt Han-
nover, B. 1, S: 3.

6 The first part of Article 4 of the rule approved by Order
No. 146 of December 28, 2017, of the Minister of Peniten-
tiary and Probation of Georgia. <https://matsne.gov.ge/
ka/document/view/3957873?publication=0> [Last seen
16.07.2023].

out the use of electronic means of supervision, it
is related to personal supervision. The person is
checked at this time through irregular telephone
conversations or personal visits. In the modern
period, house arrest carried out with such irregu-
lar personal contact is replaced in most cases by
house arrest carried out with electronic supervi-
sion.” Taking into account the specifics of the place
of execution of house arrest in Georgia, if it is tech-
nically impossible to execute the sentence using
the means of electronic supervision, supervision
is carried out through periodic control visits of
the probation officer. This means making at least
six unannounced visits to the convicted person at
the place of execution of the sentence during the
hours of house arrest.®

The many different uses of electronic surveil-
lance around the world can generally be divided
into two groups: Frontdoor Systems and Backdoor
Systems. The alternative to prison prevents a per-
son from serving a prison sentence entirely. Elec-
tronic monitoring is used instead of pretrial deten-
tion or short-term imprisonment. The “Backdoor
System” is used for parole after serving a partial
prison sentence.’

A BRIEF HISTORICAL
PERSPECTIVE OF THE ORIGIN
AND DEVELOPMENT OF HOUSE
ARREST

We find the use of house arrest as a form of
punishment in the Middle Ages, naturally, it was a
very innovative step in that era, although it should
be noted that its subject was a quite successful
scientist at that time — Galileo Galilei, therefore its
use and relief probably happened rarely and it was
not widely used, although the origin of the form

7 Josine Junger-Tas., (1994), Alternatives to prison sentences,
experiences and developments, Copyright 1994 Kugler Pub-
lications — Amsterdam / New York, p. 31.

8 Part 3 of Article 3 ofthe Rule approved by Order No.
146 of December 28, 2017, of the Minister of Peniten-
tiary and Probation of Georgia. <https://matsne.gov.ge/
ka/document/view/3957873?publication=0> [Last
seen 16.07.2023]

9 Mchedlishvili-Hedrikhi K., (2017), “House arrest as an al-
ternative to imprisonment in juvenile justice — historical,
legal aspects and appointment Peculiarities”, current is-
sues of criminal law, N1, Thilisi, p. 65.
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of punishment was recorded as the first proven
fact in 1632 in Rome, Italy!® Galileo’s work was a
significant departure from Aristotle’s thinking. His
conflict with the Catholic Church is also seen as an
important early example of conflict with authority
and freedom of thought, especially in the field of
science, in Western society, exemplified by the fact
that Galileo was forced to confess his “mistakes” in
a 1616 decree under the threat of torture. Galileo
agreed and was brought to court. On June 21, 1633,
he was sentenced to life imprisonment and forced
to renounce his ideas. After doing so, the sentence
was commuted to house arrest. He was imprisoned
from 1633 to 1638 and during this period he was
able to publish a few more works because he could
receive visits from some of his colleagues."

The mass use of house arrest in the last de-
cades of the 20th century was connected to the
development of technology and, accordingly, the
possibility of electronic surveillance. Experiments
on electronic human surveillance have been tak-
ing place since 1964 at Harvard University. The first
sentence of electronically controlled house arrest
was also handed down in the United States in 1983,
when Jack Love, a judge in the Albuquerque, New
Mexico City Court, convinced a computer technol-
ogy dealer to develop a system for five convicts to
be electronically monitored. Initially, the system
was only used in the home, as it required fixed
telephone lines. Later, in the 1990s, mobile devices
and Internet connectivity made it possible for sur-
veillance to be carried out not only at home, but
anywhere the convict moved.? After that, the said
punishment spread so quickly that by 1988 there
were 2,300 convicts under house arrest across 32
American states,” and ten years later, by January
1998, there were already 95,000 electronically con-
trolled house prisoners in the states! In other

10 <http://chnm.gmu.edu/history/faculty/kelly/wciv/sci-
ence/galileo.htm> [Last seen 29.07.2023]

11 <https://ka.warbletoncouncil.org/aportaciones-galil-
eo-galilei-17> [Last seen 25.07.2023]

12 Kherkheulidze I., (2014) “Probation Institute — Institute for
Ensuring the Reintegration of Juvenile Offenders” (Analysis of
the Criminal Justice Approach of Georgia and the USA), Mzia
Lekveishvili 85, Jubilee Articles Collection, Thilisi, p. 198.

13 Schmidt A., (1998) Electronic monitoring: What does the
literature tell us? Federal Probation, 62(2), P. 10.

14 <http://www.slate.com/articles/news _and_politics/
explainer/2009/01/youre_grounded.html> [Last seen
18.05.2023]

countries, namely Canada, Great Britain, Australia,
New Zealand, Singapore, South Africa, Sweden and
the Netherlands, the number of convicts sentenced
to house arrest each year was relatively unpredict-
able As for Europe, this type of punishment, un-
like the United States of America, took hold later.
Electronically monitored house arrest for minors
was introduced in Great Britain in 1989.¢

No matter how surprising, house arrest was
first used in Russia in 1795 against Count Bestu-
zhev-Ryumin.” According to P. I. Lyublinski, this co-
ercive measure was used as early as 1632 in Shein’s
case against Belosevski himself'® House arrest as
a form of punishment was also provided for in the
1923 Criminal Law Code of the Soviet Union. In the
indicated period and context, house arrest was
used for political and criminal offenders, although
the place of execution of this punishment was not
defined, which made it an instrument of political
punishment.”

Naturally, the international law system has al-
ways influenced Georgian law, therefore, it took
several decades for Georgian law and the state in
general to receive the successful institutions of the
American and European model of juvenile justice,
including house arrest as a lighter form of punish-
ment in the Georgian legal space. The institution of
house arrest in Georgia has been operational since
September 1, 2015. This type of punishment was
used only for juvenile convicts, in the cases provid-
ed for by the Juvenile Justice Code and according
to the established procedure. From January 1, 2018,
house arrest was implemented in the Criminal Law
Code of Georgia, as well as for adults. Despite the
fact that the use of this type of punishment does
not have a long history, there are still some legal
problems both from the point of view of law-mak-
ing and law enforcement.

15 Dodgson K., Mortimer E., (2000) “Home detention curfew
—The First Year Of Operation”, Research Findings, P. 110.

16 Mchedlishili-Hedrikhi K., (2017), “House arrest as an alter-
native to imprisonment in juvenile justice — historical legal
aspects and the peculiarity of the appointment”, current
issues of criminal law N1, Thilisi, p. 64.

17 Makalinskiy PV., ( 1907 ), “Practical guide for judicial in-
vestigators, M3a-8o 6-e, CI6, c: 425.

18 Lublinsky PY, ( 1906 ) “Freedom of personality in criminal
proceedings”, CM6 , c: 228.

19 Ibragimov T., (2017), “HISTORY OF THE DEVELOPMENT OF
HOUSE ARREST AS A PREVENTIVE MEASURE IN RUSSIA”,
Novosibirsk, c: 57.
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Georgian legislation offers different terms of
house arrest for adult convicts and minors, in the
case of an adult, a person without a conviction
may be sentenced to house arrest for a period
of six months to two years,® and for a minor, six
months to 1 year, as regulated by Article 69, Part
2 of the Code of Juvenile Justice. It is obvious that
there is no difference between the lower limit of
punishment for both minors and adults, and the
upper limit is not identical, and this indicates dis-
proportionality. Lowering the threshold has long
been suspected of being disproportionately large.

It is especially important to develop an ap-
propriate legal norm, which will establish that the
competent authority for determining the hours of
house arrest for a minor can be both the court and
the local council when replacing the remaining
sentence with a lighter one.

It is also acceptable to take into account the
fact that until now there is no such legal record in
the current legislation that would regulate the ba-
sic rules and conditions for determining the regime
of house arrest, which would take into account the
individual report of the person and various types of
circumstances, which would present the main bas-
es of the decision-making body, which became the
main argument for defining a specific time period.

The legal mechanisms in the penitentiary sys-
tem, by which the unpaid part of the sentence of
the convicted person is replaced by a lighter type
of punishment - house arrest, should not remain
beyond the evaluation. In this case, the local coun-
cils of the Special Penitentiary Service represent
the reviewing body, the number and territorial
distribution of which is determined by Order No.
320 of the Minister of Justice of Georgia.? The local
councils are guided by Article 73 of the Criminal
Code of Georgia, Articles 40, 41 and 43 of the Prison
Code, as well as “The local councils of the special
penitentiary service, a state sub-departmental in-
stitution included in the system of the Ministry of
Justice of Georgia On approval of the procedure for
consideration and decision-making of the issue
of early release” according to the procedure ap-

20 Part 2 of Article4 7 o fthe Criminal C ode o f Georgia.
<https://matsne.gov.ge/ka/document/view/16426?pub-
lication=253> [Last seen 12.07.2023]

21 Order No. 320 of the Minister of Justice o f Georgia.
<https://matsne.gov.ge/ka/document/
view/4289728?-publication=0> [Last seen 01.07.2023]

proved by the order No. 320 of the Minister of Jus-
tice of Georgia dated August 7, 2018. Of these acts,
the Criminal Law Code of Georgia and the Prison
Code regulate the specifics of replacing the unpaid
part of the sentence with a lighter one only in gen-
eral, the important details of the matter, such as
the evaluation criteria and the measure of justi-
fication, are determined by the above-mentioned
order.

When familiarizing with the order, it is logi-
cal that the question arises as to how perfect the
defined evaluation marks are or whether some
criterion needs to be added, which will further
strengthen the justification of the local council's
decision. In this case, | consider it expedient to
write as the 6th criterion such an evaluation mark
as failure to make a summary decision in anoth-
er criminal case. Here, the mentioned criterion
can be a kind of help to the local councils, when
the negative context is created only by the nature
of the crime, and this will further strengthen the
argumentation of making a negative decision, es-
pecially when the already convicted person has
appealed the decision of the council in court and
there is a dispute regarding the invalidity of the
act, which is often the case. A case when the jus-
tice enforcement body fully satisfies the claimant’s
claim and after the release the person returns to
the penitentiary either because of a guilty ver-
dict or because he committed a new crime. Here,
someone might have the idea that the presump-
tion of innocence is violated in a way, although |
cannot agree, from whom a specific decision was
taken at a specific stage of the review, and in the
resolution part, a corresponding reference is made
by the decision-making body, that for that stage, it
is meant the stage of consideration of the benefits
provided by the law. The criteria of the context are
outweighed by the negative, which does not im-
ply that such justification may be present at other
times, it may be evaluated positively by the Coun-
cil in the sense that at a specific stage the goal
of the punishment is not achieved and the society
outside the institution is not endangered. On the
one hand, it is undesirable for this to happen, and
if it turns out that the beneficiary placed in the in-
stitution is justified, he can already apply to the
council for the distribution of the specified ben-
efit, here, in this case, the local council will make
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an appropriate decision based on the new circum-
stances, weighing public and private interests and
their confrontation.

“Based on the procedure for consideration and
decision-making of the issue of conditional release
from serving the sentence by the local councils of
the state sub-departmental institution - Special
Penitentiary Service, included in the system of the
Ministry of Justice of Georgia” according to the or-
der of the Minister of Justice of Georgia dated Au-
gust 7,2018 No. 320% Applied punishment — encour-
aging facts, which testify to the behavior of the
convict in the penitentiary institution, how much
he complies with the regime requirements, wheth-
er he complies with the rules defined by the insti-
tution’s statute, etc. Sh. As one of the substantiat-
ing circumstances of the decision by the reviewing
body, it is recommended to make a relevant legis-
lative change in such a way that it is recorded that
it is not necessary for a disciplinary punishment
to be valid, since this is a general characteristic
of the convicted person’s personality and thus it
is assessed what kind of relationship he has with
the rules of behavior established in the peniten-
tiary institution. In paragraph 21 of the petitions
submitted to the local council, there were many
times the relevant data on imposing multiple dis-
ciplinary penalties and leaving them outside the
evaluation of their dynamics will only result in not
taking into account the actions of the beneficiary
when making a decision, which is incorrect. In such
a case, we come again and again to the discussion
with the goals of the punishment, that if the con-
vict shows antisocial behavior tendencies again at
a certain stage in the penitentiary institution, there
is a probability that the same will be revealed in
the case of release. Therefore, it is important to
evaluate the invalid disciplinary punishment of the
convicted person in conjunction with other factors,
with the appropriate evaluation marks, after which
the council will make the appropriate decision.

Local Council, as an administrative body, is ob-
ligated to make a decision based on the discre-
tionary authority, taking into account public and
private interests. “The discretionary authority of
an administrative body is seen when, in the case of

22 Order No. 320 of the Minister of Justice of Georgia.
<https://matsne.gov.ge/ka/document/
view/4289728?-publication=0> [Last seen 01.07.2023]

establishing the conformity of the actual composi-
tion of the law and the fact, it has the opportunity
to choose the appropriate legal result”? where the
interests of each party in a specific case should be
evaluated, contrasted with the other interest and
checked.* Here, the question may arise as to how
authorized the local council is to rely on only one
criterion when considering the issue of replacing
the remaining sentence with house arrest. Accord-
ing to Article 2 of the General Administrative Code
of Georgia, Section 1, Subsection L,* the discre-
tionary authority gives the administrative body or
official the freedom to choose the most acceptable
decision from several decisions in accordance with
the law based on the protection of public and pri-
vate interests. Taking into account the mentioned
norm, we can conclude that the local council is not
limited to give priority to only one main criterion,
for example, the nature of the crime, when decid-
ing on the matter of replacing the unpaid part of
the sentence with a lighter one, here the council
is authorized to assess how appropriate it is to re-
place the remaining sentence with house arrest.
This should be dictated by the inner conviction of
the members of the Council and should be based
only on a qualified assessment of the objective
and subjective circumstances of the disputed is-
sue. Based on this, only one criterion may become
the basis for making a negative or at least a posi-
tive decision.

It is important to pay attention to the part
of the Public Defender's 2022 report?®* that deals
with the procedure for conducting oral hearings,
whereby the Public Defender recommends making
changes to the Prison Code and defining manda-
tory criteria for conducting oral hearings by the
local council. I think that the legislative initiative
to amend the prison code is inappropriate, since it
violates the discretionary powers of the council. In
addition, all mandatory criteria are expected to be

23 Turava P, (2020), “General administrative law”, Thilisi, p.
100.

24 Tskhadadze k., (2016), “Relevance of constitutional-legal
principles for administrative law”, popular scientific jour-
nal of administrative law, Thilisi, p. 10.
Article 2 of the General Administrative Code of Georgia,
Article 2, Part 1, Subparagraph L. <https://matsne.gov.
ge/document/view/16270?publication=43> [Last seen
07.07.2023]

26 Special Report of the Public Defender of Georgia for
2022., (2022), Thilisi, p.60.
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of a general nature, which are taken into account
based on unwritten norms, in addition, there are
cases when the petition and case materials pre-
sented to the Council do not necessarily require
additional questions. Accordingly, the writing of
mandatory criteria will lead to the consideration of
an unreasonably large volume of cases at the oral
hearing, which creates the risk of violating the leg-
islative deadline, as well as deprives the party of
the opportunity to enjoy timely and quality justice.
In addition, it is necessary to take into account the
fact that the activities of local council members
are unpaid, they are employed in different insti-
tutions, if the human resources of the local coun-
cil apparatus will increase, at the same time, the
council members will be fairly compensated, then
it is possible to start discussing the process of im-
plementing the given legislative change, although
Based on today's data and existing circumstances,
it is impossible to implement an appropriate re-
sponse at this stage.

In today’s situation, if we look at the contents
of Article 43, Part 8 of the Prison Code,” it creates
some ambiguity in terms of consideration of re-
placing it with a lighter punishment. In the men-
tioned norm, it is not explicitly stated that if the
convicted person’s petition to change the remain-
ing sentence to house arrest was rejected, he has
the right to apply to the local council to change
the remaining sentence to community service. The
discussion on this norm can be taken in two direc-
tions: in the first case, we should equip the convict
with the right of appeal in the sense that the peti-
tion of the beneficiary will be considered for com-
munity service despite the fact that 6 months have
not passed since the refusal to change the remain-
ing sentence to house arrest, and we should cite
as an argument the fact that he They did not reject
the request for commuting to community service,
the fact that they did not replace the remaining
part with house arrest does not mean that the lo-
cal council will discuss commuting with community
service at the next session. The second reasoning
should be developed in such a way as to limit the
right to review from the point of view that since
both types of punishment are of a lighter type, it

27 Section 8 of Article 43 of the Prison Code of Georgia.
<https://matsne.gov.ge/ka/document/view/91612?
pub-lication=39> [Last seen 07.07.2023]

is mandatory to pass the term established by the
prison code against the background that the norm
itself offers a general record in relation to the giv-
en topic. If we carefully observe the content of the
above-mentioned article, we will understand that
the entry in the legal norm - “on the same charge”
refers to all types of lighter punishment in gen-
eral, and not to a specific one, therefore, we can
conclude that if the convicted person refused to
change to work useful for society, it is mandatory
to go out six months after refusal to consider a mo-
tion to commute the remaining sentence to house
arrest. The same reasoning was developed in the
decision of the Administrative Affairs Board of the
Thilisi City Court of April 29, 2022, where the court
shares the position of the defendant (local coun-
cil) and notes that the legislator considers it pos-
sible to discuss the motion submitted to replace
the unpaid part of the sentence with two differ-
ent punishments of a lighter type by observing the
6-month period, When submitting the mentioned
deadline in an exceptional manner or at the same
time.?®

Acceptability is also taken into account as to
what is meant by the entry specified in Section
8 of Article 43 of the Prison Code - “special cir-
cumstance”.” Not a single legal act, like the Prison
Code, contains a list of special circumstances or
any kind of definition that would allow the coun-
cil to consider the convict's petition to change the
remaining sentence to house arrest in violation
of the deadline set by the legislation. It is rec-
ommended, from this point of view, to make ap-
propriate changes in the Prison Code and to give
an explanation to the “dead record” of the given
norm, which will contribute to the development
of practice in this direction. As one of the special
circumstances, we can consider the case when the
justice-executive body obliges the local council to
issue a new individual administrative-legal act in
connection with the motion to replace the remain-
ing sentence with house arrest. From here on there
shouldn’t be the waiting process, as to when the
six-month period, established be the legislation,
will pass after the refusal of house arrest. | think,

28 Decision N3/ 3207-21 of April 29, 2022 of the
Administrative Affairs Board of Thilisi City Court .

29 Section 8 o f Article 43 of the Prison Co de of Georgia.
<https://matsne.gov.ge/ka/document/view/91612?pub-
lication=39> [Last seen 07.07.2023]
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that the above discussion will help the person in-
terested in this topic to further develop the pro-
cess of scientific research and expand the list of
special circumstances.

It is also necessary to analyze whether it is
possible for the local council at the request of the
convict to simultaneously consider the petitions
regarding the replacement of the unpaid part of
the sentence with both types of light punishment.
If we think about it, we will see that the convict-
ed person petitions the council for the application
of a specific type of light punishment, and the ad-
ministrative body makes the decision within the
framework of the submitted request. It is signifi-
cant that the legislator does not limit the author
of the petition to submit a request/petition re-
garding the use of only one type of punishment,
which gives the Council the opportunity to discuss
and make one or two different decisions if both
petitions are submitted at the same time. Based
on this, we conclude that it is quite possible to
consider the issue of replacing the remaining sen-
tence with community service and house arrest for
one convicted person in one session.

That house arrest is an effective and real al-
ternative to imprisonment in Georgia is evidenced
by the above-mentioned provisions, as well as the
statistical data that confirm the number of deci-
sions taken by local councils to replace the re-
maining sentence with house arrest, as well as the
number of appeals to the specified authority. In
particular, during the 12 months of 2022, 2,580 peti-
tions regarding the replacement of the unpaid part
of the sentence with a lighter punishment - house
arrest were considered. 270 convicts had the un-
paid part of the sentence replaced by house arrest
(7 women and 263 men, including 0 - minor men,
0 - minor women). 2310 convicts were not satisfied
with the petition to replace the unpaid part of the
sentence with house arrest.*® The only thing that
emerged during the research process was the fact
that until this stage neither the court nor the lo-
cal councils produce such statistics, which would
show the person interested in the issue the num-
ber of persons returned to the penitentiary insti-
tution in terms of gender and age, indicating the
grounds of conviction. Based on this, it is neces-

30 <http.//sps.gov.ge/ka/public-information/2/> [Last
seen 21.07.2023].

sary to develop such an accounting rule, which
represents the mentioned concepts together, with
one standard, in a broken form. The main goal is
to assess how effective the form of punishment is
and whether its use has harmed public and private
interests, even in terms of not achieving the goals
of the punishment.

Observing the practice of the local council, the
need to issue an order of the Minister of Justice,
which determines the procedure for making a de-
cision on the change in the regime of execution of
house arrest, was also highlighted. This will simplify
the decision-making process for the decision-mak-
ing body, as well as determine the rationale for the
decision. It is necessary to write in the order the
guiding standards - criteria for the change in the
regime of execution of house arrest, as one eval-
uation sign we may consider the existence of an
agreement signed between the released person
and the employer, which states that the specified
time objectively prevents the person from perform-
ing his work perfectly due to the specifics of the
work, also the following criterion may be the per-
son The degree of health condition, which proves
the need to make a change in the decision made by
the local council, because the beneficiary should be
fully provided with the necessary assistance from
the medical staff, etc. Sh. As much as possible, the
time determined by the council should help the re-
leased person to rehabilitate in the society, how-
ever, such cases should not be overlooked, where
it is necessary to define a relatively strict regime
where both private and public interests should be
balanced again and again, this applies to such cas-
es when the court from the side, the local council
was instructed to issue a new act on the release of
the convict, the factual circumstances contained in
the petition creating the necessity to establish the
mentioned regime. This especially applies to cas-
es when the position of the local council and the
justice enforcement body is radically different from
each other, the person meets 4 out of 5 criteria to
refuse to change the sentence, while the court takes
a completely opposite position in its decision. As we
can see, a number of issues have accumulated for
this stage, which have not been discussed in the
scientific community until now. Most of the above
statements are the first attempt at a complex study
of the research topic.
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COURT PRACTICE MORE LIGHT
FACIAL PUNISHMENT - HOUSE
ARREST OF USE TO THE ISSUE
WITH REGARD TO

In the present chapter, the issue of ordering
house arrest will be discussed only based on judi-
cial practice, only a part of the cases where small
flaws have been identified has been selected, this
does not serve to criticize or reprimand the court,
but rather the process of avoiding violations and
reducing the number of errors in the future, as the
objective truth will be established.

T. Bilis, in one of the judgments, when determin-
ing the hours, the Chamber of Criminal Affairs refers
to the first part of Article 69 of the Code of Juve-
nile Justice — according to the first part of Article
69, during the period of house arrest, he shall be
obliged to stay at his place of residence from 22:00
to 07:00.*' Regarding the regime of house arrest, the
court wrote only this in the verdict. Based on what
the judge determined this period of time, to what
extent specific factual circumstances were taken
into account, which shows the necessity of its de-
termination, nothing similar is clear from the judg-
ment. It is advisable to include some argumentation
in the justification part when discussing the use of
house arrest.

The obligation to stay at the place of residence
and the specified period of time when imposing
house arrest as the main punishment is indicated by
the judgment of the Criminal Chamber of the Thilisi
Court of Appeal dated January 04, 2020, by which in
the judgment of the Mtskheti District Court dated
May 05, 2019 P. Regarding B, the part of the pun-
ishment was changed. P. B. He was found guilty of
committing the crime provided for in Article 19, 177,
Part 2, Sub-paragraph “b” of the Criminal Code of
Georgia, and the form and measure of punishment
was determined to house arrest for 2 (two) years. P.
B. He was released from custody in the courtroom.
P. B!s time in prison was included in the term of his
sentence - from January 10, 2018 to January 14, 2018
and from May 5, 2019 to January 4, 2020. From the
verdict, it is clear that Thilisi Court of Appeal P. 2
years of house arrest was determined as the form

31 Judgment of Thilisi Court of Appeal of November 27,
2017, case No. 1a/g-27-17.

and measure of the punishment for B.>> However,
he did not indicate the regime conditions, during
which period he should be in the residential area,
and there is no established rule regarding the obli-
gation to stay in the residential area. Based on this,
we can conclude that the rule defined by the first
part of Article 471 of the Criminal Code of Georgia
was violated by the court.®

According to the judgment of the Tbilisi City
Court of October 20, 2017, L. ). He was found guilty of
committing a crime under the first part of Article 177
of the Criminal Code of Georgia and was sentenced
to house arrest for 8 months. L. J. was obliged to
stay at the place of residence from 03:00 to 08:00.
It is clear from the above judgment that the judge
L. J. was ordered to stay at his residence from 3:00
p.m. to 8:00 a.m.>* | believe that the imposed regime
is unreasonable from the point of view that the re-
habilitation of a person is completely impossible at
the given moment, in this case it is pointless to even
discuss the issue of the possibility of receiving an
education. In addition, the given circumstance may
facilitate committing a new crime.

As for the existing judicial practice regarding
the decisions made by the local council, we cannot
avoid discussing their non-uniformity. A clear ex-
ample of this is the decisions of the Administrative
Affairs Board of the Thilisi City Court dated March
4,2022% and February 28, 2022,*® which were issued
against the same person, based on identical fac-
tual circumstances, in one case the judge partially
satisfied L. K. In the second case, he did not satis-
fy the claim, and the part of the justification is so
well argued that an objectively thinking person will
not even notice the special difference when read-
ing them. L. K. He was convicted many times, in the
past he was given the benefit provided by the law,
although this was not found to be a positive circum-
stance that changed his behavior and was again im-
plemented by L. Various types of crimes, including

32 Judgment of January 04, 2020 of the Criminal Chamber of
the Thilisi Court of Appeal, case No. 1a/g-04-20.

33 Criminal Code of Georgia. <https://matsne.gov.ge/
document/view/16426?publication=253> [Last seen
21.07.2023].

34 Vardzelashvili 1., (2020), “Some issues of sentencing (anal-

ysis of judicial practice)”, Thilisi, p. 28-29.

35 Decision N3/7692-21 of March 4, 2022 of the Administra-
tive Affairs Board of Thilisi City Court.

36 Decision N/8099-21 of February 28, 2022 of the Adminis-
trative Affairs Board of Thilisi City Court.
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robbery, were committed by K. Accordingly, the jus-
tification of the decision of the Thilisi City Court of
March 4, 2022, only on the basis that the appealed
act does not contain sufficient justification regard-
ing the reason for the negative decision of the dis-
puted issue by the administrative body is disputed,
even in the sense that no reference is made as to
what circumstances the review body left outside of
the assessment. And why did he satisfy his claim
in part, when there are 3 evaluation marks out of
5 guiding standards in his case. The argumentation
that this was dictated by the inner conviction of the
judge is not sufficient justification in this case. It is
expedient, in the presence of similar circumstances,
to develop the judicial practice in such a way that
some common standard is formed and there is no
place for non-uniform decisions to be made.

In the process of the research, there were also
cases where completely unsubstantiated decisions
were taken from the justice implementing body in
relation to the results of the local council, which di-
rectly concerns the issue of replacing the remaining
sentence of the convicts with house arrest. As an
illustration, we present to you the decision of the
Administrative Affairs Board of the Tbilisi City Court
dated December 14, 2020, by which G.)'s claim was
partially satisfied. While considering the issue of
changing G.J's remaining sentence to a lighter one -
house arrest, the council took into account the con-
vict's attitude towards the institution's administra-
tion and other personal characteristics. The fact of
encouragement during the serving of the sentence,
although the attention was focused on the nature
of the crime, there was a combination of crimes,
in particular, the threat of harming health was car-
ried out by G.J. In addition, domestic violence in the
presence of a minor, which caused physical pain
and suffering to the victim. In addition, the fact that
G.J. In the past, he was convicted for committing a
crime related to property — fraud. Accordingly, the
nature of the committed crime, the circumstances
and circumstances in which the crime was commit-
ted, as well as past convictions had a particularly
negative impact on the consideration of the issue of
the convicted person by the local council. Accord-
ingly, for that moment, he considered that the neg-
ative opinions accompanying the criteria defined by
the order of the Minister of Justice 320 could not
be nullified and could not be outweighed by oth-

er positive context criteria. Against the background
of these factual circumstances, Judge G.J. The claim
was partially satisfied on the grounds that the wife
G.). He forgives the illegal act committed against him
and has no complaints with him.* In this case, as we
can see, the judge rejected the criteria defined by
the Council’s guideline standard and brought for-
ward the notarized consent of the victim in the case,
against the background that the position of the vic-
tim is not at all an evaluation mark established by
the mentioned act. There is no understanding of the
victim’s point of view, although partial satisfaction
of the claim on this basis alone is completely un-
founded. | think the Council rightly made a nega-
tive decision to change the remaining sentence of
G.). to house arrest, it is his positive obligation to
take care of creating normal living conditions for
minors. on living in a safe environment. The prior-
ity of the minor's best interest first of all involves
taking care of his safety, health protection, normal
physical, moral and mental development, therefore,
the judge should take the mentioned circumstances
into consideration.

As for the practice in the higher instance, the
situation is as follows: the appellate court rarely
changes the decisions made by the court of the first
instance, in the legal assessment of leaving them
unchanged it is mainly noted that the factual cir-
cumstances have been correctly assessed by the
city court and the legal validity of the decision does
not raise doubts. The amendment of decision No.
3/6450-19 of the Thilisi City Court of November 21,
2018, by which the lawsuit of the convicted person
was fully satisfied, is included in the exceptional
circle. Based on the factual circumstances of the
case, the Thilisi Court of Appeal partially satisfied
the appeal of the local council and ordered the ad-
ministrative body to re-examine the case based on
the investigation of the circumstances essential to
the case.®

In the case of the Court of Cassation, the prac-
tice of appealing the decision of the Court of Appeal
has been introduced in the penitentiary system for
several months, at this stage, the majority of the
decisions of the Administrative Affairs Chamber of

37 The Board of Administrative Affairs of the Thilisi City Court
of December 14, 2020, Decision N3/4313-20.

38 Thilisi appeal Decision of the court No. 3 b / 295-19 of
September 11, 2019 .
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the Supreme Court refer to leaving the cassator’s
appeal against the decision of the Administrative
Affairs Chamber of the Court of Appeals unconsid-
ered, even the Supreme Court’s ruling of May 30,
2023, which e. The cassation appeal of E. was left
unconsidered by the court of cassation and the rul-
ing was issued using the first article of the Admin-
istrative Procedure Code, Articles 60, 396, 399 of the
Civil Procedure Code.*

RELATIVE TO HOUSE ARREST -
LEGAL DESCRIPTION

This chapter will discuss the peculiarities of us-
ing house arrest against the background of legal
traditions and experience of foreign countries.

The electronic bracelet was first introduced in
the USA in 1983 and immediately attracted the at-
tention of criminologists from other countries. Its
purpose was to relieve the overcrowded prisons.
After the US, electronic surveillance was introduced
from 1998 to 2000 in European countries, Sweden,
Great Britain, and the Netherlands and later also in
Switzerland, Spain, Portugal, Italy, France, Belgium
and Germany either as a codified obligation or pun-
ishment or as a pilot project. Electronic wristbands
are particularly popular in Sweden, Great Britain,
the Netherlands and Belgium. In Southern Europe-
an countries, they are used relatively less.®

of some countries, the name of house arrest is
simply changed and it is called house arrest. Slo-
vakia is such a state. According to the Criminal Law
Code of Slovakia, a person is liable to stay away
from home for up to 1 year. Criminals sentenced to
stay away from home are subject to the following
conditions:

e The offender is obliged to stay at home for a
certain period of time committed by a court
decision;

e The offender is obliged to lead a decent life;

e The offender is obliged to submit the re-
quired report to the surveillance electronic
monitoring, if he has been ordered to do so
by a court decision;

39 Judgment of the Supreme Court of May 30, 2023 Nbs-
283(K-23).

40 Collective of authors, (2016), “Trends of Liberalization of
Criminal Law Legislation in Georgia”, Thilisi, p. 700.

e The offender has the right to leave his home
only when it is based on urgent reasons for
the necessary time.

Any breach of these terms may result in the re-
vocation of any alternative penalty imposed. If this
is the case, the court will change the two days of
the unfulfilled curfew to 1 day of imprisonment.
The Criminal Procedure Code of Slovakia does not
provide for a special norm on electronic surveil-
lance. Supervision of the offender is carried out by
probation and mediation officers, perhaps through
visits to the offender’s home. In the Slovak Repub-
lic, a special act is still under discussion — whether
electronic monitoring will be used or not. There are
many issues that need to be resolved before the bill
can be passed. For example, what kind of electronic
devices should be used, issues of the dignity of the
offender, the scope of privacy of the offender and
his family, the ethical aspects of the execution of
a sentence of imprisonment, issues of sexual and
domestic violence offenders.”

In the home country of the electronic wristband,
the US, as a rule, this device is used against peo-
ple with a low risk of committing a crime. These are
persons who have committed light health damage,
light or medium crimes against property, who are
characterized by a low risk of recidivism and appear
to be part of a solid social background. This punish-
ment is especially often used in the USA and Swe-
den for drunk drivers who have committed a crime.”

In England, electronic bracelets are mainly used
for property, traffic and drug crimes.

Pilot programs for the use of electronic wrist-
bands have been implemented in the Netherlands
since 1995. Electronic wristbands are used not only
for those who are inevitably facing short-term im-
prisonment, but also for parole. In the Netherlands,
e-mail we also find a combination of bracelet and
community service.”®

In Spain, convicts are subject to house arrest
(house arrest) for a maximum of 12 days. An of-

41 Tobiasova L., (2007) “Development And Construction
of the European Legal System, Alternative Penalties”
Bratislava, p. 271.

42 Kubik, (2001) “Strafen und ihre Alternativen im Zeitlichen
Wandel”, Berlin, S:618.

43 Onel., (2012)VerfassungsmaRigkeit und Effektivitat der
“Elektronischen Ful3fessel”, in: Jahrbuch des Kriminalwis-
senschaftlichen Institutes der Leibniz Universitdt Han-
nover,B.1,S:13.

“LAW AND WORLD*



fender who is sentenced to stay away from home
is obliged to serve the sentence imposed on him
in his home or in another place, as determined by
the court order from the judge. The sentence may
be executed in parts, that is, with one or more in-
terruptions. The duration of the sentence remains
the same, although it works intermittently, only on
Saturdays and Sundays (staying away from home
on weekends). Weekend (weekend) curfews are
imposed during sentencing and they usually work
in the prison closest to where the offender lives. A
judge or court may, through sentencing, order in-
door detention on other days of the week or in a
different location. If the offender has two unautho-
rized absences (negligence) the superior judge can
impose the sentence without any delay (termina-
tion). Currently, Spain will see a bill to repeal (week-
end curfew) because it is ineffective, as shown by
seven years of (unsatisfactory) experience with this
type of punishment.*

Of the German states, the state of Hesse has
the most experience in using electronic wristbands.
This party introduced this new means of control
since 2000. The Hesse pilot project envisaged the
use of an electronic bracelet in the following cases:

1. Imposition of duty in case of a conditional
sentence;

2. Instead of revoking the conditional sentence;

3. Behavior control after preventive detention;

4. instead of pre-trial detention and later also;

5. When pardoning the land of Hessian accord-
ing to the Law on Pardoning;

6. Later, the blood of minors was added to this
list.

A special measure of law. “Preliminary release”
of minors four months before the execution of the
sentence, to adapt to the conditions of freedom.

In all these cases, an electronic bracelet can be
used only and only when the use of imprisonment
without it would be an urgent necessity. In this way,
the electronic wristband in Hessen serves two func-
tions. This is either an alternative to mandatory
imprisonment, or @ means of supervision for those
released from preventive detention.®

In some countries, part of the cost of electronic

44 Tobiasova L., (2007), Development And Construction
of the European Legal System, Alternative Penalties,
Bratislava, p. 272.

45 Mayer M. (2004), “Modellprojekt elektronische Fulfessel,
Freiburg im Breisgau, S:16.

monitoring is reimbursed by the convict. In Austria,
this amount is 22 euros per day.46

The comparative analysis reveals that the ex-
isting system in Georgia is radically different from
the point of view that house arrest is not divided
into forms, as well as the amount of fees imposed in
the case of execution of house arrest through elec-
tronic supervision is also different, as well as social.
Exemption of vulnerable persons from payment of
the said tax, during the research process it was not
possible to find such a norm that regulates the cir-
cle of persons exempted from payment of 22 euros
daily in Austria, the fact that the decision-making
body for the appointment of house arrest and the
manner of its activities, along with its functions, is
radically different from our country should be taken
into account.

CONCLUSION

As we can see, house arrest is an alternative
form of imprisonment and is not alien to Georgian
legislation, the court practice and the past period
have clearly, with all clarity, presented its positive
and negative aspects, which were discussed in the
present article with a general legal description.

As a result of the study of practical and scientif-
ic materials, | consider it appropriate to formulate
several provisions that include an innovative solu-
tion to the existing shortcomings in relation to the
present topic:

It is appropriate to interpret house arrest as a
type of non-custodial punishment, which implies
the obligation to stay continuously at the place of
residence of the convicted person/minor during the
corresponding period of the day and night estab-
lished by the legal act. Execution of sentence using
means of supervision.

Georgian legislation offers different terms of
house arrest for adult convicts and minors, in the
case of an adult, a person without a conviction may
be sentenced to house arrest for a period of six
months to two years, and for a minor, six months
to 1 year, as regulated by Article 69, Part 2 of the

46 Mchedlishvili-Hedrikhi K., (2017) “House arrest as an al-
ternative to imprisonment in juvenile justice — historical,
legal aspects and peculiarity of appointment, current is-
sues of criminal law”, N1, p.70.
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Code of Juvenile Justice. It is obvious that there is no
difference between the lower limit of punishment
for both minors and adults, and the upper limit is
not identical, and this indicates disproportionality.
Lowering the threshold has long been suspected of
being disproportionately large.

It is also acceptable to take into account the fact
that until now there is no such legal record in the
current legislation that would regulate the basic
rules and conditions for determining the regime of
house arrest, which would take into account the in-
dividual report of a person and various types of cir-
cumstances, which would clearly present the main
grounds on the part of the decision-making body,
which became The main argument for defining a
specific time period.

It is appropriate to write in the order of the Min-
ister of Justice No. 320 as the 6th criterion such an
assessment mark as failure to make a summary de-
cision on another criminal case.

It is important, when discussing the distribution
of benefits provided by law, the invalid disciplinary
punishment of the convicted person should be eval-
uated together with other factors with appropriate
evaluation marks, after which the appropriate deci-
sion will be made by the council.

It was determined that the local council is not
limited to give priority to only one main criterion,
for example, the nature of the crime, when making
a decision on the issue of replacing the unpaid part
of the sentence with a lighter one, here the coun-
cil is authorized to assess how appropriate it is to
replace the remaining sentence with house arrest.
This should be dictated by the inner conviction of
the members of the Council and should be based
only on a qualified assessment of the objective
and subjective circumstances of the disputed issue.
Based on this, only one criterion may become the
basis for making a negative or at least a positive
decision.

Writing mandatory criteria will lead to the con-
sideration of an unreasonably large volume of cas-
es at the oral hearing, which creates the risk of vi-
olating the legal deadline, as well as depriving the
party of the opportunity to enjoy timely and quality
justice.

The legislator considers it possible to consider
the motion to change the unpaid part of the sen-
tence with two different punishments of a lighter

type by observing the 6-month time limit, when the
mentioned time limit is not protected in an excep-
tional manner or when it is submitted at the same
time.

Not a single legal act, like the Prison Code, con-
tains a list of special circumstances or any kind of
definition that would allow the council to consider
the convict’s petition to change the remaining sen-
tence to house arrest in violation of the deadline
set by the legislation. It is recommended, from this
point of view, to make appropriate changes in the
Prison Code and to give an explanation to the “dead
record” of the given norm, which will contribute to
the development of practice in this direction.

The legislator does not limit the author of the
petition to submit a request/petition regarding the
application of only one type of punishment, which
gives the Council the opportunity to discuss and
make one or two different decisions if both peti-
tions are submitted at the same time.

During the research process, it was revealed
that until this stage, neither the court nor the local
councils produce such statistics that would show
the person interested in the issue the number of
persons returned to the penitentiary institution in
terms of gender and age, indicating the grounds of
conviction. Based on this, it is necessary to develop
such an accounting rule, which represents the men-
tioned concepts together, with one standard, in a
broken form.

Observing the practice of the local council, the
need to issue an order of the Minister of Justice,
which determines the procedure for making a de-
cision on the change in the regime of execution of
house arrest, was also highlighted.

The article selects only a part of the cases where
small flaws are revealed, this serves not to criticize
or reprimand the court, but rather to the process
of avoiding violations and reducing the number of
errors in the future, as the objective truth is estab-
lished.

The presence of non-uniform practice regarding
decisions made by local councils was highlighted.

By comparison - by conducting a legal analysis,
the existing system at the national level was com-
pared with the models known at the international
level, the peculiarities of the use of house arrest
were highlighted against the background of the le-
gal traditions and experience of foreign countries.
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30Mnb MysdomohoEne dIm39dym dmdgbhdo
bOymos® d9ydmyogmns, ImEYaY 893mb3)-
3000 dBML AM3MYdYMNY Babosmmgonb domg-
00b dgbadmgomMMONL Lagnmbab gobbomgag 3o.
39M@s 830Ly, dgbodmms dMEgdYmas gomgadm-
9000 bgamo dgyb6ymbL 0by3 sbomo bsdoymab
3o6bmMmEngmadab 3MmEgLD.

Mo 099bnds sagnmmomngn Ladgmb Togm
90090y 3os6Y39hnmyog0msd ©s3e380My-
00 3MbyOY bLobodommmm 3MagdngdsL, 339-
Mob 3960 d393mM00 Fom dMygMmmazzammzgbgods-
%9 dbzgmOsL. 8d0bo Bomgmo Togomomny,
000mobob bLoagomogm bLabodoMmmML oET0-
BobHMogoym bLogddgms 3memgannb 2022 Bmab
04 doMmBH0LL* o 2022 Beab 28 MmyxodgMazmMab
3vsby3zghomgdgdn, MmMImonE gedm@pobo-
0o 9Mmo s 03039 30Mab dndsmm, nabhMo
R3JHMOMN30 goMgdmgogonb bogzydzgmdy, gfm
d90mbgg3080 dMLABsMNd BobogmdMng o-
0300ymxzoms m.3.-b bLaboMmAgem dmmbm3by,
bmomm dgmMmg 0900b3930d0 oM ©03T0YMA30-

33 Logdomozgmml  Lolbolb  Lodosmorgmol  3mcegdLol
47 ybanol 30M33mo bsfoamo. <https://matsne.gov.
ge/document/view/16426?publication=253> [6manm
§30mds 21.09.2023].

34 35Mmdgmasdsnmo 0.,

(2020), ,,Lobxgmmol 6036l

Bmaoghon  Logombo  (bLobodsmoramm  3Mogd@nzol
Sbamnb0)”, mdomabn, 33.28-29.
35 000mabol  Lagomogm  Lobodsmmaml  sd0bab-

&Moo bogdgms 3mganal 2022 fenol 04 omEol
N3/7692-21 gocsfy3g@nmgode.

36 000mabol  Lagommogm  Lobodsmmeml  sd0bal-
GMmogonmm  Logdgoms  3mangaool 2022 Hoamals 28
0909M3mnl N/8099-21 gosfy3g@nmgods.
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™y, ©3LLOYMYONL Bobomoig nbgs oM3ndgbhon-
M90™m0 gabLogymmygdgm Lb3zomdob 39ME 30
d900A693L domn 30mbzobob MdngdhyMo dm-
00Mm3bg 3n0Mo. an. 3. 9MIgM™MEBNL oym bobo-
doMmomy3zn, dob T0doMmo BomMbymdn godmyg-
6303m0 0gbs 306mbom gomzgamabBnbgdymo
dgmoz30m0n, mydzoe gb oM smIMAbS d9dgmd
dobo gaosob dgdssmamo 3mdadoymo goMmg-
0mgds o 33mo3 ngbs BobbmMmzngmagdymo
o.3.-b dbMosb Lb3zoEaLb3s babNomMObL Ebo-
doymo, dom dmMmob yohommods. dgLbodsdnbo,
2022 6oL 4 domBhob ;mdoobob bagommagm bo-
LadsMOMML Boabyzghnmgdob bLLOYMYOL
dbmemme 0d boxyydzmom MmA gobohnzmydymon
oddho oM d90303L LO3TMOL ELIOYMYOSL -
9060bHMognymn MMISObML TogMm Loagzm bo-
3000bob JoMymxzoms® gosbyzghnb 30d9dMSb
0030300075000 Loa3zMy, MYbELE 03 Igmboo,
Mmd oMabonMmn domnmgds oM 3Mab goggmndy-
oo, 0y My goMgamgds ahM3s gobdbomazg-
mds mMagabmad dgxrsbyoob Jomds s Modma
odgddoymaznmys dobo bLabomhAgmm dmmbmzbo
Bobommdmng, MmEo Lobgdge 5 LobymAdm3ze-
Bbgomm LHIBbEIMBNELD 3 dgBsLgdnmn 6ndbab
oMbyomMOL dnb Logdgdn. 0MgnxdgbdHoiEns, MMA gb
dmbYdoM L dnbogobs MBTGbom nym BogzoMm-
Bobagn, bogdamab EJLOYMYOLL IMEgdym dga-
0bg93080 9M B3MIMO39bL. B0DS6TgbMbomny,
abgo3Lo goMydmMgogdoalb 3MLYOMONLSL LoLTS-
Mmom 3Maghngs 0bY dgab3nMaMmEaL MomaE Lo-
96om bhobasm@pn Asdmysmndab s sanmn
of 39dmbab sMogMmMag30Mm3ab Zowobyzghon-
®gooms d0mydsb.

33m930b  3MmEgbdn godmonz3zgms obymo
d90mb3939003, MmEo oMMALogymMadal go-
B6dobmMmEngmadgmn  MMEbMEsb LMY
©o7LYOYMY0gmMn  goabyzghomgdgon  0gbo
90090™M0  dEaNMMOMN3n  LOOGML godmto-
bom 8909390000, MMIJMoE YdgommE 9bg-
00 dbxezMYdyMme aMmAgbomn LoLEgmOb
- 906335 0dMmonm d933mob bLognmblb. bLoo-
oybhmogome  BaMImagnagabm, modomabob
Loagomogm LobodsmmmbL sEdnbobhMognym
Logdgms 3mmagnaob 2020 6ol 14 ©H3900M0b
3936y39hnmgdslb, MmImoms3 3.5.-b LoamAg-
om0 bobogmmomong ozdoymanmes. Lodgma
3-5-b oMmAgboma Labzgmob yRMm dbLYdIJo
Lobob Lobzgmom - dnbododndMmmdom dgE3mob
Lagnmbab gobbomgzgnbob gonmzsmabbnby dLFS-

3MEY0mMb ©s3M3nEIOMYos ©s6xLYOYMY-
00L 03060LHMIENLMOO s Bobo 3nMmzbyma
9oboboomydmyon. Lobggmab dmboab 3gMome-
do Bobomabgonb gagho, M3z YgMmomMmgds go-
003b30ms obsdogmab boboomdg, bobgdy nym
©o63doymmo gMmomomomoy, 3gmdme, 30 3.3.-L
0bMnob gobbmmzngms 063MmMgmmdab ©o-
90069000 33yJoMo. 38306, sMLMYMBEMM360L
036©aLBEMYONM MEsbdn domomoy, MadoE3 -
DoMamgdymob i30d03xM0 H3030M0 o (Hoby3o
390mnb300. goMm@s v30bLY, Ibj3zgmmodsdn ngbs
domydoymo ab, ggogho, MmMA g.3.-b BomMbYMAon
Bobodommmgzn aym bLgxmMMmydnb 6nbsomdIa
9000MMYmM0 365309l — mammoMonb hos-
©960bom30L.  JgLodsdnbo, oEENMMMOMNZ0
Lo0gmMb dngMm TLFO3MEOYMaL dgbobyd bLogon-
ombob gabbomznbab gobboggmmydnm yamyman-
00 3o3mgbs 0dmbos Aswgbomo obodogmob
bobnomds, My My goMydmgdsdn s My 30mMo-
M900d0 0460 gobbmMmEngmgdymo obsdoyamo,
ob939, Bombydn 6oLssMONMMOSD. dgbodsdo-
Lo, N3 IMAgbHhoLom3zab dnnhbns, MMT 0ybho-
300b d0bobhHmab 320 dMJsbyd0m gobLodM3zMY-
oo 3Modhagmoydgodoob ;obdbmgdn bBygoahnymo
9mbLLYBMYO900 39M FodddMNMY S 39M FOo-
Bmbo Lbgs ogdamn 3MbHhadbhob 3Modgmo-
309009. 90 BdJHMOMN30 goMxdmgdgonb gmMbdY
30 dmbLOdMOYa 3. 3.-L LoboMmAgEm dmmbm-
360 Bob0MMOMN3 os3daymaznemy 08 ibLVdY-
09000, MmM3 390y 3.5. 33(homobL dab dndsMmm
Aogbom sMy3obmbogm J070900L o Tobmob
3M9H9b6Dno oM goohbno.”” AmEgdym dgdmbggze-
do, dmbodoMmyd MmgmMmE 3bge3m, 137930M
Lo0gMb Lobgmadmzebgamm LHsbomBhnom gob-
LadmgMmyman 3MohgMoydgdn s 60bs 3Mybdy
BodmBoo Logddgdn dMLYOYMO EBIMIMYOYMObL
bmpomoymo ©odmb3gdymn mabbdmods, nd
xmbdy, MMEo adoMamydgmab 3mdoEns bog-
Mom oM sMab bLbybgdymo sgdHnm awagbogn
d9x300Lg0000 60dsb0. My MJdo 6., 9b 3MdoENY
oM 3600 gogzngmo, nbg momgmb, 860d369MmmdL
oM v93b dbbgzgMm3mab sdMObL goggdob, Mmydize
dbmmE 43 boxyydzmom bobomAgmm dmmbm-
360L 6sBnemoM0g Eo3doymBamgds bMYMNsE
JLo®Yd3mMMY. 330gMMO, LodFMI FoMMYOYMS©
donom 3.3.-b dndoMmo EoMmAgbognn LoLFgEOL

37 000mabol  Lagomogm  Lobsdsmmmmml  sd0babl-
GMmogonm  Logdgoms  3manggool 2020 Hoamols 14
0733000M0l N3/4313-20 gosfy3g&omgos.
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d06030(hndMmoOnm J933MMadg JoMymzomo Fo-
©o6Y39hnmaods, bEmMg dobo 3MmdaBNYMo Io-
@MEYOmMadss 0dDMPOML sMobMYmMBm3zbgdon-
bomzgnb bmMmAsyMmo 3bmzmMgdab 30Mmomdonb
0d99060%9. ybogmmbm goMmgdmdn gbmzmydsdy.
0MLbMYmMBbemzbob  Loy3zgmMgbm  0bdamMmaybob
3mhommobhgdo 30M39em Mogdo bmd dob yhoxm-
0bmgodoL, 3960MyMO0L oE30L, bmMTsmyMm
000390, 56gMOM03 o gMbgdMng gabznmamMy-
0009 DMY630L gyeobbIMOL, godmIENbaMmy og9-
o6, dmbLdoMMgboil dbggzmosdn ydmo-
3M9Lo® Pbo dngemm bbybyd N goMmgdmgdyoN.

Mo3 d99bgds 998aMma3 0bLHoENsdn sMbLY-
0 3Maghngdsl, 30maMgds g3qLobgds d90wI3-
Bo0Mo: Lasdgmognm babsdommmm 033000
33mab 3nMmzgmo nbLHsbENOL LoboTsMMEMDL
909(M gedmAobom gosbyzgahnmyogob, J33mY-
™3 3hM3900L LodsMEMydMng 39xRLYOSAN
doM00oe smbndbymaoas, MmMT Logomagm Lo-
Lodommmb dngMm goghmoMmazn goMgadmygodgon
LEMME F9RLYOYMONS O osbYy3ghHnmadab
Lodommmgomngn Loxgyxdzmnsbmos gg43Lb oM
063930L. bogoadmbozmobm B6Mgdns dgbyma modon-
obob bojomagm Lobodommenmb 2018 Banob
21 Bbmgdomab N23/6450-19 Bosbyzghnmadab
33momgds, MmImomsi3 dbzazmmgogmab bo-
MAgmo  LDAYMOE  i3doymBamms.  Logddnb
R3JHMOMN30 goMmydmgdgonwsb godmadnbamy,
00mabob bosdgmognm bLabsdoMmEMA sEan-
omoOMmngn LoOgML LoANZIMO EO3TaYyMBOEY
Bob0mMOM03 o sdnbabdHMmognym mmgobmb
o033y bagdnb bymobmy gobbomzgse Logdo-
Lam3znb sMLydNMn 8603369MMONL gomMgdmady-
00L godm3z3m930L BMOBY. 3

Lagobognm Labodommmmb dgdmbgzgzedo Lo-
039mu3om bLoabodsmmmmb goabyzghomgdob
3obohAN3zMx00L 3MagdHngs MydYbndg ™399, Mo
©3069M38s LOLFgMIMbMYmydob bob@Hadodn, o0
90Mo30bm3znb BgbsgLbo LobdsMOEML oEdon-
BobhMong Logddgme domathob gobhnbgdoms
30Mo3mgbmos  9gbgds  Loodgmognm  Labodos-
MomL sdnbobdHMmoEgogm bogdgms dsmatnb
396A0b900%g 3obohymmab LohngMmab gobybom-
39MMo© ahmM39000, sbgmMny, MYbE, IB9b6s5LO
LabodommEML 2023 Benob 30 donbob gobhnbg-
00, MomoE 9. 9.-b Logabogom bohngzoMmo goby-
bomgzgmo a®m3zs Logobogom babsdommemma

38 000mobol Losdgmogom Lobsdsmoremb 2019 fanol
11 byd&gddMmal Ne30/295-19 goahy3g&nmyde.

o 3obhAnbgds sdnbobhMmogngma LodMmEg-
bm 3magbob 30M3gmo dxbaeab, bodmgomagm
badmmEgbm 3magbob 89-60, 396-9, 399-9 83-
bagdab godmygbgdnm godmohobo.*

d06430003aMMB0L daCIMIBND)-
bLAdIMOIMIdMNO30 ©Ibab0AOdIJbY

dmE9dym mo3dn dmbgds gobbomzgo Lo-
dmgzomagomgomnb J39y69060b bLodoMmmnmgdMmngn
HM30E0g00Ls S godmEamydab gmbdy do-
Bodohndmmodob godmygbgodob mo30LydYMYdY-
onb.

gmgdhmmbyma LodoznMmo 3oM3gmo 1983
Bagonb 0d0-do 0g46s dgdmmgdymo o d0dnb39
dbmamomb bb3s 939Y6900L 3M0BNBMEMgms
ygmomgoob 3gbdmdn dmaygEs. dobo T0dsbo
3voah3nmmymon 30bngdab gobhznmm3zs aym.
0038-0b 89093 JWIIOMMbYMo  BYEIbY -
39mmos 1998 Bnob 2000 Body dgdmmy-
0™ 0469 93Mm30b §39y690d0, d3909Md0, OO
0Mnobgmdn, bogMmmobnddn. Imag3056900m
30, d39030M0sdn, 9b3sbgmAdn, 3mMBYasmnado,
0MHomnsdn, bogmobggmadn, 0gmansby s ggMmads-
600dn o6 MmgmME 3MmEoxnEnMxd Mo 39MEY-
0m0s o6 LObLEgMN, 06 MmgmMmE LogEgMo
3Mmadho. gmagddmmbymmo bodogymo gobbogym-
MY0mMa® 393MEIM®Ps 33909MIn, ENE OMo-
Hobgmdn, bogMMabadLy o 0gmanadn. bo-
dbMmgm 93Mm30bL J39y69080 30 dom dgaMydnm
Bogm9do nyg69096.4°

dmgongmmo  939460L  306mMbBI©mOMMO0m
J0Mamme dgE3momns dnbadshndmmonb bobg-
mbmEnds o dob LobmNELb goybazmaommodsb
36m9096. obgm LobygWABoxzmML BoMAMoa]-
6L LEM3e3900. benmMzs3gmnb bobbeob Lodo-
Mmomob 3mgdbob Mobobdo, 30ML dgbode-
90bo LodsMmmsmMm@amm3zg3nbamznb LobmoEsb

3o9b3mammos 9300Mx0s 1 By 3ono.
30600039900, MMIgmdE 0gbogsm Lobeo-

©36 goybamgmmos 9J399©905MY006 8900093
300MmogoL:

e (03600539 30M©yOYMN oMmAgLb boban-
do 00 3oM3393m™m0 Mmoo, MMAIgmmos

39 9%9609L0 Lsbodsmmenml 2023 fenal 30 dsnbol NoOb-
283(3-23) 8obhnbgoe.

40 53@mMMos 3mamad@n3o, (2016), ,Lobbamals Lodsmagols
306mbBAgdMMdOL MmndgMmsmaBagnol &gbgbingdn
Logdomozgmmdn®, mdomobo, 3. 700.
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e Dobodommmmb  goabyzghomgdnmos
©3gbomo;

e (0008600039 30MEYdOMNs d03y3qL 6gLo-
96 3bmzmgdob;

e 000600039 30O MNe BaMmyanbmb
Lomzommzamm gmagdhmmbym dmbo-
Hmm0baLb bagomm s6goMndn, oy gb Lobo-
dommmm goabyzghomgdom oJ3Lb ©o-
300My0YmO;

e (036005390 IB3™7gds 3930 IHM3ML Lo-
390oMmo babeo dbmenme 30806, MmEs 0b
9939d6900 3ooyadgm dndYBYOL bodo-
Mm Mmob gobdsgzmmosdo.

00 30Mm0900L 6900LANYMBd POMM39300 d9-
ndmgds gadmnbzomb o3znbMydymMo sanhgm-
Bodhogmo Labzgeob Zonddgds. my gb by,
Labodommnmmm LobmNEsb oybzmgmmonlb dg-
LbMYWYOgMO 3oob MM ML 3gE3mab 0o-

30098mY00b s03390M0b 1 EMIE. benmzszgmab
bobbeAb bodsmmmab bodMmEgbm 3MEgdbo oM

030mnbB06goL L3gEnoMyM bMMASL gmgdh-
Mmbymo mzsmmzamab dgbobgd. 600039
%9 ©903bg39MMoOs LMYWMEYOS 3MMA3ENNLY
o 39053000 MBoEMYonLb Togm, SO0 (O-
06000300 Lobdn 30B0hHgd0L gdoo. Lemgze-
39000L Mb3nomongado 39M 3093 gsbbomanb
bHoNadns L3gENIWYMO 3JMH0 — godmynbgdym
0gbgb 0y sMms gmagddhHmmbymo dmbohmMmabgo.
oMbLYOMOL dMozoma bognmboa, MMAgmoE bogo-
Mm9oL o309y dmMad33MaosL, Lobod Jo-
bmb3mmgdhb d00mgdgb, dogomomac: My babab
gmggbhmmbymo amBymonmmogdn 36s 0gbob
390mygbgdymn, ©sdbodagnb moMmbydaL bogn-
mbg00; ©s360d030b0 o Tobo Mmzabob 3Mbxgn-
©96300MYMMO0L BoMmamadn; LobmoELb go-
3b3gmmonbL bLobzgmab sbMYMydab gooz0b
ob399dMH900; LagLysYM O MEabymMa domom-
00L 136530039 30Mms bognmbgdn.“
qgmgdhmmbyman LodogyMmob LoddmommdJo,
0d0d-dn, MmgmmE BaLbo, gb IMmBymdnMOs -
Bodogmab gobbmmEngmgdob sdsma Mobznb
dgmbg 3oMmmo dndomm godmnygbgds. gbgbons 30-
M9d0, MMAMY0ds3 Ahonnbgb 5363MMgmMmMONL
dLY07J0 ABNB6Y0Y, LO3YNMYO0L 60bddMB®IZ
dndsmomyman dLbYOYJo ob Lodyomm bLoddondab
©obsdoymo, MMAMgdnE MyEnn30b sendscm-

41 Tobiasova L., (2007), “Development And Construction
of the European Legal System, Alternative Penalties”
Bratislava, p. 271.

00b odsmo LodndMmmydom bobooMEYdNb @
dyomo LmgoosyMmo BMbob bobomgdom 339-
3m0690006. gobLoggmMmgdnm bdnMmom gb LSL-
5900 3odmnyqb900 3d3-0bo o 399N d0 sMo-
xbodym dgmdsmgmdsdn dyman ddmmmgdob
908sMm, MmMAgmmsE3 Asnnbgb obodoyman.®?

gmggdhmmbymaoa bodoagyMmo nbgamabdo doMo-
00000 bL3xmMMydaL Bnbosmdaa dndommyao,
LahMmabL3MMBHM o baMmzmbozxmo ©boday-
™g00bamM30L godmMnygbgodo.

Boymmobgddn 1995 Bmosb gmgdh-
Mmbymo LodogyMmab godmygbgdab bLoadnmipm
3Mmamadgon bmMmEngmmgds. gmadbhmmbymo
LodogyM0 godmnygbgds Mo Abmmmme 0d 3nMm
000sMmm, MMIMydLE JEOEMOMSE dM3my3a-
0360 M330LxRMO0L dM339My 937JMgdY !,
0M3390 93MYmM39 30MMONM 35033 FoMd30-
LYBRWYO0L EMMLLE. boEyMmMLbgddn ga. Lo-
0059M0LY O LadMZIEMYOMNZdE LobLaMagdmmM
dmmaob 3mddnbsEnaboi3 3b30000.4

90336980 LabmNEL6 gonbamgmmods (Bos
3ohndmmos)  9LFe3MEYOYmMagdL  930LMYdSM
009L00Y0, 12 EMYIEY. ES360d039, MMIgJMbLL3
LobEOELb Foybzmagmmos dngbogs, 3oMEYOY-
0o 90LBY Eo30LMYdYMN LoLEgmo ImoboML
00300 Lab@dn o6 bb3ogeb, MmgmMmE gb gobbo-
DO3Mymos dMLYTMNNLESE LobodsMmmemb
39bohAgbom. gobohAgbn dgbodmms smbMmymg-
ogmo 0gd6sb b6obogm-b6sbom, 863 gMmmzagm o6
99035060 d96y39hnm. gobohgbob bobgmdmogm-
00 3E3momo MAYds, MyadEs gb ddomoL oMo-
3963Mdmodnmo, dbmmmeE dodsmb s 330Mob
(3s00m-330M3L  (3099600DY) LabmNELb goyL-
3mgmOs). G505m-330M30 (7099600d7) bdabannsb
399L3mMgMmmMods 06036900 gobshgbob godm¢yo-
60b CMmML s nb, Mmgmmz 6gbn 3xdomob 3nbg-
do, MMIg0E Y39mody sbembos ©sd65ds30L
LobmM3zMY0 M dEZNMMSb. IMbodommmalb o6
LabodomNEMML gobohgbnb Eob0d360L d9d39mM-
00m, dgndmoom ©sbndbmb dos 3ohndmmods
330M0b bb3d MY9ddn ob Lb3gs dsaNMSL. MY
386085390 9g3b mMo sMobobginMydyma go-
9myEboadmmos (3yaMamgdmods) ©gdwoagma
dmbsdoMmmmgb dgydmos ©sb0dbmbL Lobzgmo

42 Kubik, (2001), “Strafen und ihre Alternativen im Zeitlichen
Wandel”, Berlin, S:618.

43 Onel., (2012), VerfassungsmaRigkeit und Effektivitat
der ,Elektronischen FuRfessel”, in: Jahrbuch des
Kriminalwissenschaftlichen Institutes der Leibniz
Universitat Hannover, B. 1, S: 13.
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ymzgma3so 99x9Mbgonb (396y3ahnb) aomMydy.
0037000, gL3069m0 abomozb 3obmb3MmaghL
(3s00m-330M3L  (3099600DY) LabNELb goyL-
3mgmmOnb) goygdoagonb msmodsdg, M3Easb ngn
0M0bL 9MogxRgIHIM0, MLOE 98 H030L Labggmob
33006m0sb0  (9MEods3daymxznmgdgmn) go-
dmEomyos 3A396900L.4

39M30b600b  T06Bomogob  39Lgbob  Tobob

amagdhmmbymo bLodoagyMmob godmygbadnb y39-
madg oo gadmEomgods 8g3b. o3 dbomMyd
3MbpMmmmab gb sbogmo Lodyomgds 2000 Bano-
©ob ©ubgMmags. 39L9b0L Lodommbm 3Mmagdho
amagdhmmbymo LodogyMmob godmygbgdob dg-
00093 0900mb3939080 00030e0LBNBHOEo:

1. 30Mmo0nmn dbgazMaL d9RMEYdNLLL dm-
30m9mOnb v3nLMYOY;

2. 30mMmonmn Abzozmab gongddgdab dogngm;

3. 4393999 3mbdhmmobob 3M7396309M™0
3ohndMmonb d9093;

4. 60b6oLBsMN 3oHNIMMONL BognyMm s dm-
330069000 0LY39;

5. 390bg60bL d060ob dgbyomgdnb dgbobgd 3o-
bmbom d96ysmgdabb;

6. 090amad 30 o0 AdAMBoMZoML ogde-
Ho oMLMYMBMM3zabms Lobbeab Lodo-
Mmool gobboznmmydymo mmbobdngde.
oM3bmMYMBMmMzab6m ,,6065L60M0 ome-
300933™M70s" Lobggmob dmbsdwg Mmbo
M300 s©MY, 0330LYRMYd0L 30MMOYO-
006 da3haEnnbamanb.

yzgmy 88 d90mbzg3zodn gamagdmmbymo be-

do39M0b godmygbgds dgndmyds dbmmmE o
dbmme 95806, MMmEabsE oL goMydg co30n-
LYIBWYOOL 8M33900L godMYgbgos FoWsYWYI-
090 9YENMYoMMos 0g690Mms. 89330My,
gmgdbhmmbymo bLodogymo 39L96dn0 MM a3Yb-
9300L sbLMYWgOL. gbos o6 PEoEMMOgMO Mo-
30L93M700L omM339m0L deMhHMBbIHN30, 30O
369396300 33(h)0dMMONESb gomoznbyymy-
0yMdg B9dby3gmMmonb bodyemyds.»

dmangmom J39ys60d0 gmgdbhmmbymo dgo-
dbg3gmmonb bomzob Boboenb dbFO3M©Y0Y-

@0 3600MoyMYoL. 93bHMnodn gb Mmabbs ymzg-
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