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The activity of a judge often goes beyond the scope of civil law
Insolvency, Rehabilitation and Civil Procedure Code. Accordingly, the rights and obligations
regime, Statement of insolvency,  established by other branches of law apply to him/her. One is the
Insolvency court law of insolvency, which mainly has independent general and pro-

cedural norms.

The current law envisages the court’s involvement in such a
regime as rehabilitation. In the work, the role of the court is consid-
ered within the framework of the regulation of the law of insolvency,
the rehabilitation regime, which is regulated by the law of insolven-
cy. And the research revealed that certain issues need to be regu-
lated at the legislative level.

Due to the fact that the role and rights, and duties of the court in
the rehabilitation regime have not been elaborated in accordance
with the new law by the researchers, the research topic is relevant
and interesting. To properly discuss the topic provided by the article,
the law “On Rehabilitation and Collective Satisfaction of Creditors’
Claims”, insolvency proceedings, and bankruptcy proceedings are
compared. The normative acts in force in Georgia are used in the
work, which regulates the rights and duties of the judge. In addition,
various international acts are cited in the article for comparison and
strengthening of the position.
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INTRODUCTION

In the law of insolvency, the rehabilitation re-
gime is of special importance. The court decides to
open it. In particular, it examines the application
submitted on the request of the rehabilitation re-
gime and makes an appropriate decision on recog-
nizing the application on insolvency as admissible.

This article is interesting and noteworthy be-
cause it discusses the court/judge in the context
of insolvency and the necessity of its independ-
ence at the level of specialization in this field.

Research methods such as historical, compara-
tive, descriptive, and others were used during the
work.

The purpose of the research topic is to study
the role, independence and rights, and duties of
the judge in insolvency.

The research topic is the study of Georgian and
foreign legislation on insolvency within the frame-
work of the judge/court.

The object of the research is the study of the
rights and duties of the court/judge.

ADMISSIBILITY OF INSOLVENCY
PETITION BY COURT

Every action is committed to achieving the ap-
propriate result. While applying, the applicant is
focused on the court’s acceptance of the applica-
tion. The appropriate result will be obtained when
the applicant considers the reservations defined
by the law and properly submits the application
to the court. In particular, the declaration of ad-
missibility of the application for insolvency will be
made by the court. Otherwise, the court will refuse
to declare the application admissible.

To initiate the rehabilitation regime, the court
shall conduct a kind of “investigative” procedure to
determine whether the debtor is, in fact, insolvent.
This investigation requires an insolvency test. The
court discusses the admissibility of the application
for insolvency within the time limits established by
law, which are different depending on the appli-
cant’s status.

Since the application has been submitted in
accordance with the law and the court considers
that it meets the formal requirements, and the

debtor is insolvent or facing imminent insolven-
cy, it will issue a ruling on the admissibility of the
application and the opening of the rehabilitation
regime.! The mentioned issue is similarly regulated
by German legislation. The application filed by the
creditor or the debtor must be based on insolven-
cy or imminent insolvency, verified by a judge, to
start the proceedings.? According to the new law,
the court has a 7-day deadline for the application
filed by the debtor and a 10-day deadline for the
submission by the creditor, after the creditor pre-
sents the document confirming the delivery of the
court order to the debtor.?® The Law “On Insolven-
cy” of 2007 provided for the submission of the lat-
ter before the filing of the application, for which a
5-day period was determined, and it could be ex-
tended by a court order for 10 days.* The court had
a 5-day deadline for accepting the application filed
by other applicants.® Setting a 5-day deadline for
the judge was called unreasonable by Professor
Roin Migriauli, who spoke in his article about the
mentioned issue in 2013. He believes that the given
time is not enough to make a decision.®

If we consider that our judicial system suffers
from a lack of judges, is characterized by many
cases, and not insolvency judges. Still, judges from
other branches of law consider insolvency law cas-
es, 7 and 10 days will not be enough to study the
factual circumstances stated in the application,
especially the basis of insolvency given in the ap-
plication, and to make appropriate decisions. As
the practice of the previous law showed, five days
were not enough. It is regrettable that the new law
did not consider this problem, failed to assess the
dangers that an unreasonable deadline can cause,
and refused to make appropriate changes. In my
opinion, the new law should at least consider the
deadline of 1996 law “On Bankruptcy”, according to

1 Law “On Rehabilitation and Collective Satisfaction of
Creditors’ Claims”. 47.4. [Last seen December 31, 2022]

2 Lawyer for Insolvency Law: German Proceedings.
<https://se-legal.de/insolvency-lawyers-germany/?lang=
en&fbclid=IwAROUdnHpQ-S1c3Tmojw3LXsyYIntG22UerE
eolBVs2MoAVo06I8s04QlgHnM>

3 Law “On Rehabilitation and Collective Satisfaction of
Creditors’ Claims”. 47.1. [Last seen December 31, 2022].

4 Law “On Insolvency Proceedings”. Article, 22.2. [Last seen
December 31, 2022].

5 Ibid. Article, 19.1. [Last seen December 31, 2022].

6 Migriauli R., To Critics of the Bankruptcy Law, 2013.

Newspaper: Banks and Finances.
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which the court would review the application with-
in 45 days.” The differentiation of application dead-
lines by the legislator in accordance with subjects
isan important innovation, which shall be positive-
ly evaluated, considering the risks and responsi-
bilities accompanying the application submission.
Also, submitting an application by the creditor re-
quires a special assessment because they do not
have access to complete information about the
debtor, which requires additional effort and time
from the court. This all confirms the opinion that
the terms established by the current law for con-
sidering the application are not enough.

THE COURT
IN THE PROCEEDINGS
OF INSOLVENCY

The admissibility of the application is interest-
ing and distinctive as the judge’s involvement in
the process begins at this stage. Accordingly, in the
cases and within limits provided by the law, the
judge starts to implement in practice the rights
and duties assigned to him/her.

Special attention should be paid to the role and
involvement of the judge. First, since the 1996 law,
their powers have changed. Accordingly, their role
has a different character depending on the content
of the norms of the law. For example, if we consider
the rights and duties of a judge under the Bankrupt-
cy Act 1996, their role was divided into two parts:
making an order in judicial® and extra-judicial® re-
habilitation to start the rehabilitation regime.

It is believed that the functions of the bank-
ruptcy court were minimized during extra-judicial

7 See the law “On Bankruptcy Proceedings”, 7.1. [Last seen
December 31, 2022].
8 Note: The active role of the court was typical for judicial

rehabilitation. In particular, accepting, approving, etc.
bankruptcy settlements.

9 Note: Extra-judicial rehabilitation was carried out
with minimal court involvement. Under the law “On
Bankruptcy Proceedings” of 1996, only the debtor was
entitled to request a postponement of the opening of
the bankruptcy proceedings to develop a rehabilitation
plan. The postponement to be achieved, the debtor had
to prove to the court the possibility of rehabilitation. The
role of the court was revealed in the latter’s decision to
postpone the opening of the bankruptcy proceedings,
considering the rehabilitation to be expedient. See more
law “On Bankruptcy Proceedings” of 1996, Article 10.

recovery. This is because it only carried out le-
gal supervision, and the course of rehabilitation
and its development were not the subjects of the
court’s interest. Court supervision meant bring-
ing the existing private legal dispute between the
debtor and the creditor into the legal framework
and creating the necessary legal guarantees to
settle the dispute.®

In contrast to extra-judicial rehabilitation, judi-
cial rehabilitation was characterized by the active
involvement of the court. The court’s involvement
in implementing judicial rehabilitation was mani-
fested in accepting and approving the application
for bankruptcy settlement, accepting settlement
proposals, and developing the proposal by the
court itself" The latter can be considered a special
fact of autonomy in implementing the rehabilita-
tion regime. Therefore, in accordance with the Civil
Procedure Code, the course of the proceedings in
the court is based only on the principles of dis-
position, competition, and the implementation of
justice by the court on the principles of equality of
citizens. Accordingly, the course of the proceedings
and the opinions related to it are perceived as a
means of realizing the rights of the parties and not
as a means of realizing the rights of the judge.

We know that usually, in the process of civil
cases, the court is actively involved. Its powers in
conducting the proceedings of insolvency are dif-
ferent and small. The difference from civil law pro-
ceedings is due to the specificity of insolvency. The
difference manifests from the application prepara-
tion to its acceptance by the court and the issuing
of a decision on the opening of the rehabilitation
regime.”?

Although insolvency proceedings are different
from civil contentious proceedings, the judge's
activity was manifested in the presiding, which
meant ensuring the equality of the parties. Actu-
ally, it is considered that - “the role of the court
is diminished in individual cases and is limited

10 Migriauli, R., Introduction to Bankruptcy and Insolvency
Law, 3rd Revised Edition, Publishing House: World of
Lawyers, Thilisi, 2017. p. 239.

11 The law “On Bankruptcy Proceedings”, Article 23. [Last
seen December 31, 2022].

12 Ketiladze, M., The Role of the Court in Accepting the Appli-
cation for the Rehabilitation Regime, Il Online international
scientific-practical interdisciplinary conference of Thilisi Uni-
versity of Humanities, May 28, 2022.
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only to the formal approval of decisions”® howev-
er, the same opinion should not be applied to the
development of the court’s sentence, at least for
the equality of the parties. In the legal literature,
there is an opinion that "the promotion of sepa-
rate groups already means inequality“™ If we con-
sider that the court should be actively involved in
the proceedings of insolvency, in particular, in the
rehabilitation regime, it can be considered favora-
ble for the protection of the equality of the parties
to propose a sentence with the active involvement
of the parties, which implies the reconciliation of
the parties, under the norm of the Civil Procedure
Code. ™ The law “On Rehabilitation and Collective
Satisfaction of Creditors’ Claims” does not envis-
age the drafting of any proposal by the court. The
word that became the leitmotif of the law: equali-
ty, was ensured by the legislator in this context as
well, and in case of remaining in management for
the debtor, the approval of the project of the re-
habilitation plan prepared by him/her depends on
the creditors and also provides for the submission
of proposals by the creditors.

“The Bangalore Principles of Judicial Conduct
can be considered as one of the sources of shar-
ing the mentioned opinion, according to which - “A
judge should not make any comments on a case
he/she is conducting”’® According to the rules of
judicial ethics of Georgia, - “A judge must render
justice without showing any preconceived no-
tions”” While drawing up a reconciliation proposal
meant determining the satisfaction of the order
of creditors, which is a matter to be determined
by the parties to the regime. In my opinion, the
judge’s involvement in the mentioned process and
the existence of any of his/her opinions created
a basis and doubt in favor of one of the parties
or vice versa. Accordingly, | believe that the norms
established by the new law ensure the increase of
the standard of independence of the judge and
the transparent course of the process between the

13 Explanatory card on the draft law “On Rehabilitation and
Collective Satisfaction of Creditors’ Claims”.

14 Khubua, G., Theory of Law, Publishing House: Meridian,
Thilisi, 2004.

15 Civil Procedure Code of Georgia. Article, 218.2. [Last seen
December 31, 2022].

16 Bangalore Principles of Judicial Conduct. 2.4. 2002 [Last
seen December 31, 2022].

17 Rules of Judicial Ethics of Georgia. Article 6. [Last seen
December 31, 2022].

parties, the means of providing of which are guar-
anteed, as by the mentioned, as well as by other
normative-legal acts.

Finally, it can be said that implementing the
extra-judicial rehabilitation regime guarantees
the interests of the parties and their protection, at
least until the Supreme Council of Justice will not
raises the field of insolvency to the proper height
and will not equalize the economic, financial, la-
bor and international importance of the area with
other narrow specialization fields in the court. In
particular, by creating an apparatus by judges spe-
cializing in insolvency law, which will be staffed di-
rectly with judges who know the field of insolvency
and not according to the existing practice when
judges dealing with commercial, contractual, and
other matters consider insolvency cases. In this
case, the problem is not only the independence of
the field but also the overloading of the general
courts of Georgia. There are frequent cases when
one judge has more than 300 cases that have to
be heard. In such conditions, the deadlines es-
tablished by the law are very long, which carries
a special risk for insolvency cases. Similar to my
opinion, the European Court explains the following
to eliminate the mentioned problem: - “It is nec-
essary to employ a sufficient number of judges to
avoid overloading them with cases and to finish in
a reasonable period the cases already assigned to
the judges, regardless of their volume”'® The Eu-
ropean Charter assigns responsibility to the state
for hearing the case within a reasonable period
- “the state is obliged to ensure that judges have
the necessary means for the proper performance
of their duties and in particular for hearing cases
within a reasonable period of time”"

| believe that if the talks of judicial overloading
over the last decade had not been in vain and had
been given the proper attention, time, and effort,
we would not have seen the dire consequences of
the Insolvency Procedure Act in the form of more
bankruptcy cases in comparison with the rehabil-
itation regime. The issue of specialization and in-
dependence of the field remains a challenge in the

18 Committee of Ministers Recommendation #R (94) 12,
Explanatory note for member states on the independence,
effectiveness and role of judges, Commentary 27. [Last
seen December 31, 2022].

19 European Charter on the Status of Judges. 1.6. [Last seen
December 31, 2022].
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judicial system within the framework of the new
law, which requires a radical change from a practi-
cal, normative, or scientific point of view.

Implementing the mentioned issue may cause
a difference of opinion and raise the question of
how to select the insolvency judges by election or
appointment?

The organic law of Georgia “On General Courts”
recognizes the election and appointment of judg-
es. According to the law, the judge of the Supreme
Court is elected by the Parliament of Georgia,”® and
judges of appeal and district (city) courts are ap-
pointed by the High Council of Justice of Georgia.”
Considering that the hearing of insolvency cases
throughout the country only occurs in Kutaisi and
Thilisi City Courts, the competence to appoint judg-
es is uniquely the prerogative of the High Council of
Justice. Accordingly, an insolvency judge appointed
by the Council shall meet all the requirements stip-
ulated by the law, including passing the qualifying
examination, which involves the basic legislation of
the field.?? Except for civil law, the branches of law
given for examination have very little connection
with the law of insolvency. Also, it is worth noting
that the law regulating insolvency proceedings and
the fields close to it, such as business and tax law,
are not part of the exam topic. Accordingly, | can
say that the qualification exam for judges cannot
ensure the training of insolvency judges according
to the current standard, and their passing of the
exams is inappropriate under the current stand-
ard. In addition to the knowledge of legal norms, in
my opinion, an insolvency judge should have a ba-
sic understanding of business administration and
management. All this is necessary, so the judge has
an accurate idea of business management, risks, in-
come, expenses, etc. To support this point, a quote
from the opinion of the Consultative Council of Eu-
ropean Judges (CCJE) can be cited: “Where judges
are appointed or may be appointed from a group
of experienced practitioners, the need for exami-
nations is doubtful, and the basis for appointment
should be more practical skills and consultation
with others, who have direct information about the
relevant candidate’s work experience”?

20 Organic law of Georgia “On General Courts”. Article, 36.2.
[Last seen December 31, 2022].

21 Ibid. Article, 36.4. [Last seen December 31, 2022].

22 Ibid. Article, 53. [Last seen December 31, 2022].

23 Conclusion of the Consultative Council of European Judg-

CONCLUSION

As a result of the summary of the paper, the
following can be concluded:

e The time limits established by the law for
the court to discuss the admissibility of the
application for insolvency, if the debtor is
insolvent/faced with imminent insolvency,
is not reasonable.

It is necessary to create a judicial apparatus
specializing in insolvency, which will be staffed by
judges who have the

e Knowledge in the field of insolvency.

e In my opinion, the question of how to select
judges of Insolvency, by election or by ap-
pointment, the practice of other countries
should be shared, and only passing the
exam should not be the criterion for evalu-
ating the judge’s knowledge and qualifica-
tions.

e Ifitisa matter of principle thatthe judgesin
the field of insolvency shall pass the exam,
| think that the judges should be evaluat-
ed in such fields that have a close connec-
tion with the field of insolvency, because
the qualification exam of judges according
to the current standard cannot ensure the
proper training of the judges of insolvency.

Considering all the mentioned above, it would
be correct to say that in the system of general
courts, it is necessary to establish an independ-
ent judicial apparatus in the field of insolvency, for
judges to pass the qualification exam with appro-
priate specialization and in case of failure to pass
the exam, to select appropriately qualified judges
and to set a reasonable time limit for the court to
consider the application.

es (CCJE) #1 (2001) for the attention of the Committee of
Ministers of the Council of Europe on the independence
of the judicial corps and the standard of inadmissibility of
termination of authority of judges. [Last seen 31 Decem-
ber 2022].
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0maBegx0oL o dom dngm gadmEgonb Asdsmyg-
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