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Globalization increase transnational legal relations, which in turn 
gives rise to multinational disputes. In these circumstances, parties 
try to choose the court of the country whose favorable legislation 
gives a preference. By comparing potentially available courts, a plain-
tiff can determine where to begin litigation process. From a simple, 
rational choice perspective, it will select a forum whose substantive 
and procedural legal rules will produce the appropriate result.  Forum 
shopping is an attempt to gain a tactical advantage that will contrib-
ute to the successful conclusion of the plaintiff's case. The existence 
of forum shopping depends on there being more than one court po-
tentially available to the claimant. If the legal systems are similar to 
each other, obviously, on the  side  will  have little  reason to choose 
either. The heterogeneity of legal systems means that a plaintiff may 
have a better chance of winning a case in one court than in another. 
Forum shopping is a form of strategic behavior based on the law sys-
tem characteristics that influence the formation of plaintiffs' expecta-
tions of court proceedings. Sometimes, substantive legal differences 
dictate the choice of party. Often, the choice of parties is dictated by 
the relevant procedural characteristics of the court (low costs, the 
possibility of receiving high compensation, etc.).  Forum Shopping 
is not a negative legal phenomenon. It is a fact that different legal 
systems allow parties to determine where to initiate proceedings for 
a transnational dispute of any complexity. Forum shopping is a stra-
tegic behavior based on a party's perception of an advantage in the 
substantive and procedural law of a particular legal system.

INTERNATIONAL JOURNAL OF LAW: “LAW AND WORLD“ www.lawandworld.ge

ARTICLE INFO

Article History:

Received 16.01.2023 
Accepted 22.02.2023 
Published  31.03.2023

Keywords: 

Positive Conflicts of Jurisdiction, 
Forum Selection, 
Court Jurisdiction

ABSTRACT

Licensed under: CC BY-SA

https://creativecommons.org/about/cclicenses/
https://doi.org/10.36475/9.1.8


93“LAW AND WORLD“

Litigation involves strategic choice, as game theory illustrates. 
One of those strategic choices includes the plaintiff’s 

initial selection of the forum, which the defendant may 
attempt to counter through transfer strategies of its own. 
Criticizing and trivializing forum selection through the la-
bel of forum “shopping” Misapprehends the forum game 

by treating forum selection as a parlor trick-as 
Unfair and abusive – rather than as a lawful, authorized strate-

gy. “Forum shopping is not a form of ‘cheating’ by those 
who refuse to play by the rules. Playing by the rules 

includes the ability of plaintiff's counsel to select – and 
the ability of defendant's counsel to attempt 

to counter-the set of rules by which the litigation 
‘game’ will be played.1 

INTRODUCTION

In an ever shrinking world, in which trade and 
commerce flow across all national boundaries, it is 
no surprise that the number of cross-border dis-
putes continues to rise. Civil litigation has itself 
become to some extent a commodity which pro-
spective claimants shop for amongst the poten-
tially available national legal systems. In this envi-
ronment, the scope for conflict between the courts 
of different countries is much increased.2 In a world 
where every aspect of human affairs is increasingly 
international, it is only natural that opportunities 
for private litigants should be correspondingly glo-
balized. This phenomenon has led, in fact, to fre-
quent complaints in the latter half of the twenti-
eth century that private litigation has become too 
internationalized, and that plaintiffs are seeking 
justice in courts outside their own 'natural' juris-
dictions in order to gain procedural or substantive 
advantages in a way that is at least vexatious, at 
worst oppressive. The term to describe this is, of 
course, 'forum-shopping' (also sometimes referred 
to as 'law-shopping').3 The most famous form of 
positive conflicts of jurisdiction is Forum Shop-
ping.4 In international civil procedural law, the 

1 Bassett, D. L., (2006). THE FORUM GAME, North Carolina 
Law Review,1.

2 International Law Association London Conference, (2000). 
Committee on International Civil and Commercial Litiga-
tion, Third Intern Report: Declining & Refering Jurisdiction 
in International Litigation, 1.

3 Guthri, N., (1995). “A Good Place to Shop“: Choice of Forum 
and the Conflict of Laws, Ottawa Law Review, 203.

4 Forum shopping is by no means a negative or suspect phe-
nomenon. It arguably only takes on an abusive nature, in 
those instances where a litigant selects a forum purely on the 
basis of ‘qualities’ of the forum which do not serve the rule of 
law. This would include for a selected for the time they take 

term refers to the right of the claimant to choose 
the preferred court in which the dispute litigation 
is most favorable, taking into account the relevant 
factual, procedural, and substantive consequenc-
es. It is the legitimate right of the claimant to file 
the claim where wishes based on pleading strate-
gy, taking into account that the international pro-
cedural law of the respective countries allows such 
a choice.5 Domestic forum shopping occurs when a 
plaintiff chooses between two or more courts with-
in a single country's legal system, whereas trans-
national forum shopping occurs when the choice is 
between the courts of two or more countries' legal 
systems.6 Global (transnational) forum shopping 
may lead to disharmony of decisions. In order to 
harmonize decisions, similar cases should be de-
cided in the same way, regardless of which state's 
court hears it.7

Forum shopping depends on two conditions: 
First, as the foregoing definition implies, more than 
one court must be potentially available for resolv-
ing the plaintiffs claim. Second, the potentially 
available legal systems must be heterogeneous.' If 
all legal systems were the same, plaintiffs would 
have little reason to prefer one court instead of 
another.' In contrast, the heterogeneity of legal 
systems means that a plaintiff may be more likely 
to win (and likely to recover more) in some legal 
systems than others, thus creating an incentive to 
forum shop.8 

 

to decide a case, the technique of the so-called ‘torpedo’. In 
combination with the impossibility of the other party to sue 
elsewhere, torpedo action literally torpedoes the possibili-
ty for the bona fide party to seek timely settlement of his 
action. Calster, G.V., (2016). European Private International 
Law, Second Edition, Hart Publishing, 8. 

5 Svanadze, G., (2016). Negotiation and conclusion of inter-
national business agreements against the background of 
international sales law, presentation at the National Busi-
ness Law Conference, Tbilisi, 50.

6 Whytock, C. A., (March 2011). The Evolving Forum Shop-
ping System, Cornell Law Review, 485.

7 In the 2010 case of Shady Grove Orthopedic Assocs. v. 
Allstate Ins.Co. The court noted: “Forum shopping is the 
inevitable (indeed, one might say the intended) result of 
a uniform system of federal procedure.” Bookman, P. K., 
(2016). The Unsung Virtues of Global Forum Shopping, 
Notre Dame Law Review, Vol 92, Issue 2, 597, 601.

8 Whytock, C. A., (March 2011). The Evolving Forum Shop-
ping System, Cornell Law Review, 486.



94 “LAW AND WORLD“

FOR THE DEFINITION 
OF FORUM SHOPPING

Forum shopping behavior is based not only on 
a plaintiffs preference for a particular legal sys-
tem's substantive and procedural law but also on 
the court access and choice-of-law decisions of 
courts.9 

The English Court of Appeal held in a famous 
case that Dutch plaintiffs whose barge was dam-
aged in the river Scheldt by Belgian defendants 
could bring an action for location of the thing 
against a vessel which was due to enter Liverpool 
and which was the property of the defendants. 
Lord Denning made this famous comment about 
the right to justice of all comers in the courts of 
England: This right to come here is not confined 
to Englishmen. It extends to any friendly foreign-
er. He can seek the aid of our courts if he desires 
to do so. You may call this 'forum shopping' if you 
please, but if the forum is England, it is a good 
place to shop in, both for the quality of the goods 
and the speed of service.10

The exact definition of Forum Shopping is am-
biguous. In common understanding, the term re-
fers to the choice of the most favorable jurisdiction 
or court in which to bring an action.11 By this defi-
nition, it means that plaintiffs sometimes choose 
a forum for forum-shopping reasons, defendants 
also may move for dismissal under the doctrine of 
forum non conveniens.12 

The legal system within which Forum Shopping 
is conducted affects its definition, making a uni-
form definition difficult. The decision of the Court 
of Rimini of November 26, 2002 attracted a lot of 
attention as an Italian court interpreted Forum 
shopping for the first time. Court compares forum 
shopping to the “activity which aims at reaching 
the most favorable jurisdiction for the interests of 

9 Whytock, C. A., (March 2011). The Evolving Forum Shop-
ping System, Cornell Law Review, 488,489.

10 Atlantic Star 1973, Guthri, N., (1995). “A Good Place to 
Shop“: Choice of Forum and the Conflict of Laws, Ottawa 
Law Review, 209.

11 Juenger, F. K., (1989). Forum Shopping, Domestic and In-
ternational, 63 TUL. Law Review, 553, 554.

12 Ferrari, F., (August 2014). Forum Shopping: A Plea for a 
Broad and Value-Neutral Definition, New York University 
School of Law, Public Law & Legal Theory, Research Pa-
per Series,Working Paper, NO. 14-39, 21-23. <https://ssrn.
com/abstract=2474181>

the plaintiff”. 13 It is clear from this definition that 
the understanding in Italy, but this holds true in 
many other Civil Law countries as well, is that only 
the plaintiff can forum shop. There is no space for 
forum shopping by the defendant. Once a case is 
pending, the defendant can object to the jurisdic-
tion of the court seized, arguing that there is no 
head of jurisdiction that allows the court to hear 
the case.14 Unlike the definition proffered by some 
U.S. courts, pursuant to which forum shopping 
amounts to a selection of a court with an eye to-
wards gaining an advantage based on the forum’s 
favorable substantive law or the avoidance of un-
favorable law in an alternative forum.15 

Piper Aircraft Co. v. Reyno,16 which involved sev-
eral domestic and transnational forum choices, 
illustrates the difference between domestic and 
transnational forum shopping as well as the defi-
nitional problem. A Pennsylvania-manufactured air-
plane with Ohio-made propellers crashed in Scot-
land, killing the passengers. The California lawyer 
hired by the passengers’ Scottish next-of-kin asked 
the court to appoint his legal assistant, Gaynell Rey-
no, to administer the deceased passengers’ estates. 
Reyno, a California resident, filed wrongful death 
actions in California state court on the estates’ be-
half against the manufacturers, alleging that me-
chanical problems with the plane or the propellers 
caused the crash. The plaintiffs decided to sue in 
the United States, rather than Scotland (a transna-
tional forum choice); in California, rather than the 
defendants’ home states of Ohio or Pennsylvania; 
and in state rather than federal court (two domestic 
forum choices). The defendants removed the case 
to federal court and then had the case transferred 
from the Northern District of California to the Mid-
dle District of Pennsylvania. The defendants then 

13 Tribunale di Rimimi, 26 November 2002, Ferrari, F., (Au-
gust 2014). Forum Shopping: A Plea for a Broad and Val-
ue-Neutral Definition, New York University School of Law, 
Public Law & Legal Theory, Research Paper Series,15. 

14 Tribunale di Rimimi, 26 November 2002, Ferrari, F., (Au-
gust 2014). Forum Shopping: A Plea for a Broad and Val-
ue-Neutral Definition, New York University School of Law, 
Public Law & Legal Theory, Research Paper Series, 15,16.

15 Tribunale di Rimimi, 26 November 2002, Ferrari, F., (Au-
gust 2014). Forum Shopping: A Plea for a Broad and Val-
ue-Neutral Definition, New York University School of Law, 
Public Law & Legal Theory, Research Paper Series, 15,16.

16 Bookman, P. K., (2016). The Unsung Virtues of Global 
Forum Shopping, Notre Dame Law Review, Vol 92, Issue 
2,591.

https://ssrn.com/abstract=2474181
https://ssrn.com/abstract=2474181
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moved for forum non conveniens dismissal, argu-
ing that the case had closer ties to Scotland and 
should be heard there. Which of these choices qual-
ifies as forum shopping? Under a broad definition, 
all of them. Under a contacts-based definition, the 
plaintiffs’ pursuit of a U.S. forum would not be fo-
rum shopping, especially after the case was trans-
ferred to Pennsylvania, because under private inter-
national law it is typically considered legitimate to 
sue a defendant at home. But if forum shopping 
refers only to illegitimately motivated choices, 
which of these moves qualify? With each of these 
moves, the plaintiff and defendants were seeking 
the most advantageous forum, as is true of almost 
any forum decision. Nevertheless, the maligned 
forum choice in Piper was the plaintiffs’ choice of 
U.S. court over Scottish court—not the choice of 
California over Pennsylvania, or state over federal 
court. Those latter choices—similarly strategically 
motivated—are broadly considered to be within 
the plaintiff’s discretion. Likewise, the defend-
ants’ efforts to remove the case from state to fed-
eral court, from one district court to another, and 
out of the country are considered wise parts of a 
thoughtful litigation strategy.17

Some courts and scholars use the term “forum 
shopping” to refer to a narrower subset of has lit-
tle connection to the dispute.18 Regardless of one's 
view of forum shopping, this is a common occur-
rence. As pointed out by what was formerly known 
as the House of Lords, “if you offer a plaintiff a 
choice of jurisdictions, he will naturally choose the 
one in which he thinks his case can be most favora-
bly presented: this should be a matter neither for 
surprise nor for indignation.” Indeed, “every lawyer 
thinks about the best forum before filing a case or 
before answering a complaint.” Not only, “ it is part 
and parcel of the litigator's job to explore the fea-
sibility of bringing suit in the most advantageous 
forum, as part of an effective tactical strategy”. In 
effect, “lawyers ethically are compelled to seek the 
most favorable forum to further clients’ interests.”19

17 Bookman, P. K., (2016). The Unsung Virtues of Global Fo-
rum Shopping, Notre Dame Law Review, Vol 92, Issue 2, 
595.

18 Amchem Prods. Inc. v. B.C. (Workers’ Compensation Bd.) 
1993 Bookman, P. K., (2016). The Unsung Virtues of Glob-
al Forum Shopping, Notre Dame Law Review, Vol 92, Issue 
2, 589.

19 Ferrari, F., (August 2014). Forum Shopping: A Plea for a 

DISADVANTAGES 
AND ADVANTAGES 
OF FORUM SHOPPING

There is a negative attitude towards Forum 
Shopping, especially in the context of global liti-
gation. The term is associated with unprincipled, 
worthless tactics and undeserved victories. It can 
lead to expensive and cumbersome litigation in a 
forum not ideally suited to hear the case, which 
inconveniences courts and parties alike. Finally, 
simultaneous or seriatim proceedings in multiple 
courts duplicate effort and further prolong litiga-
tion—creating waste from the point of view of both 
the courts and the parties.20 There is an opinion 
that forum shopping contrasts with the idea of a 
“level playing field” in that it may distort the play-
ing field, and that forum shopping may create a 
negative popular perception about the equity of 
the legal system.21 

The general attitude of the House of Lords to-
wards Forum shopping was formulated as follows: 
that forum-shopping is unfair to defendants, who 
may be put to unwarranted expense and incon-
venience in defending actions brought somewhere 
other than the 'natural' forum of the dispute; that 
it is biased in favour of plaintiffs, who are likely 
to choose for a that will be sympathetic to their 
versions of events; that it is an inefficient use of 
judicial resources, tending to clog the courts of the 
selected jurisdiction with 'foreign' actions; that it 
creates doubts about the fairness of the justice 
system when opportunism, rather than justice, 
seems to be the determining factor in litigation; 
that it creates uncertainty of judicial result; and 
that, in a federal system of government or in an 
international context, it creates tensions between 
jurisdictions by undermining the policy choices of 
one of them in preference to those of the other.22

Broad and Value-Neutral Definition, New York University 
School of Law, Public Law & Legal Theory, Research Paper 
Series,Working Paper, 14. 

20 Bookman, P. K., (2016).The Unsung Virtues of Global Fo-
rum Shopping, Notre Dame Law Review, Vol 92, Issue 2, 
603. 

21 Ferrari, F., (August 2014). Forum Shopping: A Plea for a 
Broad and Value-Neutral Definition, New York University 
School of Law, Public Law & Legal Theory, Research Paper 
Series,8,9. 

22 Guthri, N., (1995). “A Good Place to Shop“: Choice of Fo-
rum and the Conflict of Laws, Ottawa Law Review, 208.
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The negative attitude towards forum shopping 
is not unique to national legal systems. It can be 
defined at the European level. In this region, one of 
the justifications for efforts to unify private inter-
national law was to avoid forum shopping. At the 
international level, it is worth noting that one of 
the main goals of developing the 1980 UN Conven-
tion on the International Sale of Goods, when the 
UNCITRAL Secretariat stated: "Reduce the search 
for courts with the most favorable law." 23 

A well-known, high-profile case of global fo-
rum shopping is the suit of Austrian law student 
Schrems against Facebook.24 In 2013, the student 
filed complaints with an Irish privacy regulator 
against Facebook Ireland Limited, the company 
that contracts with all Facebook users outside of 
the United States and Canada. The student alleged 
that Facebook, through its participation in the U.S. 
government’s Prism surveillance program, had vi-
olated European privacy laws. Unsatisfied with the 
slow pace of the Irish response, the student with-
drew most of his complaints and refiled in Austria. 
The student also advertised online that Facebook 
users all over the world should assign their claims 
to him, and through a claim-assignment procedure 
already recognized in Austrian courts, he has cre-
ated the largest putative class action in Europe, 
financed in part by crowd-sourced funding. This 
case, which the Austrian Supreme Court recently 
referred to the Court of Justice of the European Un-
ion (ECJ), may make Austria and its courts confront 
some of the most perplexing procedural issues in 
transnational litigation, including claim aggrega-
tion, litigation funding, and law’s extraterritorial 
reach. 

The Regional Civil Court dismissed his claim on 
the ground that, since he was also using Facebook 
for professional purposes, he could not rely on 
that provision regulating consumer contracts. Fur-
thermore, the Regional Civil Court found that the 
jurisdiction to hear the assignors’ claims could not 
be assigned to Mr. Schrems. The decision focused 
on the jurisdictional side of the case, looking at 

23 International Law Association London Conference, (2000). 
Committee on International Civil and Commercial Litiga-
tion,Third Interm Report: Declining & Refering Jurisdiction 
in International Litigation, 6.

24 Bookman, P. K., (2016).The Unsung Virtues of Global Fo-
rum Shopping, Notre Dame Law Review, Vol 92, Issue 2, 
584,585.

whether Schrems shared the view that Austrian 
Facebook users were allowed to take legal action 
based on their place of residence under Austrian 
consumer rights legislation. The judge disagreed, 
stating that the plaintiff used the social media ser-
vice both privately and professionally and had a 
commercial interest against Facebook. The court 
ruled that the lawsuit – involving German and Indi-
an plaintiffs who chose Vienna as the venue – was 
legally problematic and inadmissible. Facebook's 
lawyer argued that Mr Schrems was not a user in 
the legal sense and that the Vienna court had no 
jurisdiction – either against the California firm or 
its Dublin-based international subsidiary. Shrems' 
lawyer denied the accusation that his client was 
conducting the case for commercial purposes.25

25 The Regional Civil Court dismissed his claim on the ground 
that, since he was also using Facebook for professional 
purposes, he could not rely on that provision regulat-
ing consumer contracts. Furthermore, the Regional Civil 
Court found that the jurisdiction to hear the assignors’ 
claims could not be assigned to Mr. Schrems. On appeal, 
the Higher Regional Court in Vienna upheld the claims re-
lated to the contract between Mr. Schrems and Facebook 
Ireland, but dismissed the appeal as it concerned the as-
signed claims on the ground that the forum of a consumer 
could only be invoked by an applicant relying on his own 
claims. The parties brought an appeal on a point of law 
(i.e. Revision) to the Supreme Court of Austria, which sub-
sequently referred the following questions for preliminary 
ruling by the Court of Justice of the European Union. The 
Court first recalled the general principle under EU law that 
persons domiciled in a Member State must be sued in the 
courts of that Member State. It went on to note that der-
ogations to this general principle were provided for in an 
exhaustive list, and had to be strictly interpreted. There-
fore, the Court reasoned that the notion of “consumer” 
under Articles 15 and 16 of Regulation 44/2001 had to 
be strictly construed. Secondly, the Court explained that 
the special jurisdiction rules for “consumers” only apply 
to contracts “concluded outside and independently of any 
trade or professional activity or purpose, solely for the 
purpose of satisfying an individual’s own needs in terms 
of private consumption. A social network user can only 
rely on the special rules on jurisdiction in bringing a case, 
in such circumstances, where they can show that their 
predominantly non-professional use of those services had 
not subsequently become predominantly professional. 
The Court clarified that the special rules on jurisdiction in 
cases concerning “consumers” was “inspired by the con-
cern to protect the consumer as the party deemed to be 
economically weaker and less experienced in legal mat-
ters than the other party to the contract, the consumer is 
protected only in so far as he is, in his personal capacity, 
the plaintiff or defendant in proceedings. Consequently, 
an applicant who is not himself a party to the consumer 
contract in question cannot enjoy the benefit of the ju-
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Sometimes, scholars applaud when parties 
designate a forum for disputes. Some scholars 
argue that forum shopping through contractual 
forum selection clauses is essential to encour-
age governments to develop better laws. Because 
the parties’ choices reflect their joint agreement, 
some scholars contend that through these claus-
es, individuals and firms seek out the best regu-
latory regimes, and that interested states may be 
encouraged to compete for the parties’ presence 
and business. Interested governments, in turn, will 
seek to provide those legal “products.”26

 

FORUM SHOPPING 
IN COURT PRACTICE

Forum Shopping was born out of American 
case law. It is now widely believed that the United 
States is experiencing an explosion of transnation-
al litigation-litigation involving foreign parties or 
foreign activity. The United States has substantive 
and procedural laws that are more advantageous 
to plaintiffs than the laws of other countries. ac-
cording to the conventional understanding, two 
features of the U.S. legal system encourage plain-
tiffs to bring transnational disputes to the United 
States by promising access to these advantag-
es. First, the United States employs a permissive 
approach to personal jurisdiction, giving plain-
tiffs-both domestic and foreign-broad access to 
U.S. courts. Second, U.S. judges have a strong ten-
dency to apply the U.S. substantive law that plain-
tiffs often prefer, even in lawsuits arising out of 
events occurring in foreign countries.27 Lord Den-

risdiction relating to consumer contracts. The Court dis-
agreed with the argument put forward by Mr. Schrems 
and found that the fact that he was bringing claims on 
his consumer rights before the courts where he was do-
miciled that were similar to those which were assigned 
to him did not, as such, bring those assigned claims with-
in the jurisdiction of the courts where he was domiciled. 
The Court also stated that the jurisdiction of courts could 
not be established through the concentration of several 
claims in the person of a single applicant. JUDGMENT OF 
THE COURT (Third Chamber) 25 January 2018 <https://
globalfreedomofexpression.columbia.edu/cases/maxi-
milian-schrems-v-facebook-ireland-limited/> 

26 Bookman, P. K., (2016). The Unsung Virtues of Global Fo-
rum Shopping, Notre Dame Law Review, Vol 92, Issue 2, 
586, 587. 

27 Many observers assume that transnational litigation in U. S. 

ning characteristically described Forum shopping 
in one of his cases: „As a moth is drawn to the light, 
so is a litigant drawn to the United States.”28

In September 2015, Volkswagen announced it 
had rigged diesel emissions tests to make its “Clean 
Diesel” cars seem to comply with U.S. environmen-
tal regulations while they were being tested.29 In f 
act, the cars emitted pollutants up to forty times 
more than U.S. law permits. After that announce-
ment, which affected 11 million cars worldwide, 
Volkswagen’s market value dropped by about $ 25 
billion, or thirty percent. Volkswagen owners, car 
dealerships, and shareholders around the world 
started wondering how they could hold Volkswa-
gen accountable. Outside the United States, affect-
ed consumers, car dealerships, and shareholders 
are suing Volkswagen. Aggregate litigation is pend-
ing in countries from Canada, to Australia, to South 
Korea. In Europe, Volkswagen is facing litigation in 
many different countries on civil, criminal, and reg-
ulatory fronts. Litigation funding firms and U.S. law 
firms are leading many of these efforts. In Germa-
ny, Volkswagen faces private securities fraud liti-
gation. Consumer suits are in the works. Within the 
United States, groups of Volkswagen owners sued 
in many different state and federal courts, seeking 
the best forum under different criteria. These ef-
forts were examples of domestic forum shopping. 
Volkswagen shareholders around the world have 
also sought out the best possible forum for their 
securities litigation. Some who bought American 
Depositary Receipts (ADRs) on U.S. exchanges have 

courts is increasing. As one observer puts it, "certain facts 
on the ground are clear: in recent decades, litigation in U.S. 
courts with a foreign or international component has been 
growing in volume and It is now widely believed that the 
United States is experiencing an explosion of transnational 
litigation-litigation involving foreign parties or foreign activi-
ty, Also in complexity." According to another, "the last thirty 
years have seen a growing torrent of cases with international 
and foreign issues." Although both U.S. plaintiffs and for-
eign plaintiffs can forum shop transnational claims into U.S. 
courts, some commentators focus specifically on the latter. 
For example, one scholar describes a "tide of foreign plain-
tiffs against United States shores." Whytock, C. A., (March 
2011). The Evolving Forum Shopping System, Cornell Law 
Review, 482,483, 496,497.

28 Smith Kline & French v. Bloch 1983 Guthri, N., (1995). “A 
Good Place to Shop“: Choice of Forum and the Conflict of 
Laws, Ottawa Law Review, 206.

29 Bookman, P. K., (2016). The Unsung Virtues of Global Fo-
rum Shopping, Notre Dame Law Review, Vol 92, Issue 2, 
580-582. 

https://globalfreedomofexpression.columbia.edu/cases/maximilian-schrems-v-facebook-ireland-limited/
https://globalfreedomofexpression.columbia.edu/cases/maximilian-schrems-v-facebook-ireland-limited/
https://globalfreedomofexpression.columbia.edu/cases/maximilian-schrems-v-facebook-ireland-limited/
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sued in federal district court. But many sharehold-
ers have filed suit in Germany, Volkswagen’s home 
forum. These choices are examples of transnation-
al or global forum shopping. From one perspec-
tive, these lawsuits represent efforts of scheming, 
opportunistic lawyers searching worldwide for the 
best forum for extorting the highest possible judg-
ment or settlement out of Volkswagen. From an-
other perspective, however, Volkswagen’s actions 
harmed parties all over the world; since many 
different nations empower private citizens to sue 
Volkswagen under such circumstances, it is only 
natural for those parties to hold Volkswagen ac-
countable anywhere they can. 

Airbus Industrie v Patel,30 in which the courts 
of India, Texas and England became embroiled. 
The facts are instructive on a number of levels. On 
14 February 1990, an Indian Airlines flight took off 
from Bombay on a domestic flight to Bangalore. 
The aircraft was an Airbus A320, manufactured in 
Toulouse, France. There was a full complement of 
passengers. Almost all of them were Indian. But 
there were also two British families and three 
Americans. During its final approach to land in Ban-
galore, the aircraft struck the ground short of the 
runway. Ninety-two persons died. No-one escaped 
uninjured. An Indian Board of Enquiry found that 
the principal cause of the accident was pilot error. 
But it also found that the Bangalore airport com-
pany was at fault in failing to have adequate safety 
procedures in place. In India, litigation against the 
airline and the airport company resulted in a total 
award for all claimants of US$75,000 (after costs). 
The English claimants then brought an action in 
Texas against a number of parties who may have 
had some connection to the aircraft or its oper-
ation. One such party was the manufacturer, Air-
bus. Airbus applied successfully to the Indian court 
for an injunction to restrain the English claimants 
from suing it anywhere other than India. But the 
injunction had no effect because the English claim-
ants were outside India, and thus not amenable to 
the process of the Indian court. Airbus therefore 
came to England and sought an injunction in the 
home courts of the English claimants to stop them 

30 International Law Association London Conference, (2000). 
Committee on International Civil and Commercial Litiga-
tion,Third Interm Report: Declining & Refering Jurisdiction 
in International Litigation, 2,3.

from continuing the Texas action against it. In the 
Court of Appeal, Airbus succeeded. But the House 
of Lords thought otherwise. Lord Goff held that the 
English court had to have a “sufficient interest” in 
the matter in order to justify the indirect interfer-
ence with the foreign court which an antisuit in-
junction entails.

Manufacturers Life Insurance Co. v. Guarantee 
Co. of North America, where judge was willing to 
accept that forum-shopping is a valid way for a 
party to pursue legitimate interests, but who in-
tervened when the conduct of the shopping expe-
dition began to work unfairness on the defendant. 
Both parties to the action were Ontario compa-
nies. The plaintiff had sued in California and Utah 
to recover losses under a life insurance company's 
blanket bond. When the defendant disputed the 
jurisdiction of the American courts, the plaintiff 
commenced proceedings in Ontario. The plaintiff 
then moved to stay its own proceedings in Ontario, 
until the determination of the jurisdictional ques-
tions in California and Utah. Judge in dismissing 
the motion to stay proceedings, held that while the 
plaintiff was entitled to shop for favourable law, it 
was unfair "to put the defendant 'on hold' until the 
plaintiff has shopped the world.31 

CONCLUSION

Forum Shopping is not a negative legal phe-
nomenon. It is a fact that different legal systems 
allow parties to determine where to initiate pro-
ceedings for a transnational dispute of any com-
plexity. Forum shopping is a form of strategic be-
havior based on the law system characteristics that 
influence the formation of plaintiffs' expectations 
of court proceedings. Sometimes, substantive le-
gal differences dictate the choice of party. Often, 
the choice of parties is dictated by the relevant 
procedural characteristics of the court (low costs, 
the possibility of receiving high compensation, 
etc.), as Forum shopping is an attempt to gain a 
tactical advantage that will contribute to the suc-
cessful conclusion of the plaintiff's case.

31 Manufacturers Life Insurance Co. v. Guarantee Co. of 
North America 1987 Guthri, N., (1995). “A Good Place to 
Shop“: Choice of Forum and the Conflict of Laws, Ottawa 
Law Review, 206,207.
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