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ARTICLE INFO ABSTRACT

_ _ This article discusses self-defense in the context of domestic violence. In
Article History: Georgian reality, the boundaries of self-defense are generally narrowly de-
Received  07.10.2022 fined; however, when self-defensive violence occurs in the family when the ag-

gressor is an intimate partner and the defender is a woman, the accused faces
even more barriers to justice, which is determined by gender stereotypes and
traditional views on domestic violence. There is a difficult situation regarding
femicide in Georgia; in 2021, 22 women were killed just because they were
women. Women are killed by their intimate partners, and the antecedents of
Keywords: the murder are similar. Women turn to the police for protection from violence,
but to no avail. In such a horrifying reality, where the state, whose obligation it
is, does not protect a woman from a violent partner, limiting the right to self-de-
fense is another violation of the state’s obligation to protect life and physical
integrity. A correct and bold interpretation of the right to self-defense by the
court is necessary to weaken the aggressor on the one hand and to strengthen
the defender on the other hand.

In the Georgian reality, by trivializing domestic violence and leaving it in
the personal space, more barriers are created for women to reach justice by
being obliged to endure the aggression of a tyrant husband/partner.

In the article, the author tries to show by observing a judicial practice that
artificial barriers limit the right to defend oneself against the aggression of an
intimate partner; a woman is punished for injuring the aggressor, while the law
should justify her. Single acquittals cannot change systemic injustice, but the
author’s goal is to show and analyze such significant decisions so that more
people can learn about correct judicial interpretations. According to the author,
discrimination based on gender is characteristic of Georgian justice; by iden-
tifying problems and critically analyzing court decisions, she tries to show the
ways of legal regulation of the problem. KEYWORDS: Self-defense, Battered
Woman, Discrimination
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INTRODUCTION

The justification of necessary repulsion has
been explained in many ways in philosophy or
legal theory, including: consequentialism, double
effect, and other doctrines.! This article supports
the justification of repulsion on the grounds of hu-
man rights. A person has a right to life, freedom,
dignity and other fundamental rights, therefore he
has the right to protect himself from aggression.
He has this right because he is a human being and
no one can take this right away from him. Depriv-
ing a person of the necessary defense against ag-
gression is like punishing a person for jumping out
of the water and taking a breath of air. It is such a
powerful instinct that dictates a person's efforts to
protect himself from aggression, which is aimed at
maiming, destroying or humiliating him. The cor-
rect and consistent definition of the boundaries of
necessary repulsion is important for legal securi-
ty, the exact knowledge of the norm is absolutely
necessary for both the repeller and the initiator of
violence. The first person should know - with what
force and intensity he has the right to act against
the aggressor, to know — what he will and won’t
be punished for, in order to be brave and confi-
dent during self-defense; and for the other, it is
important, because he should know that the ag-
gression caused by him hurts him, may even end
in his death, and no one will be punished for it.
The law tells the aggressor not to dare use massive
or intense force because it may backfire. The law
also warns the aggressor that justice is on the side
of the repulsor, strengthens him and does not shy
away from aggression and disorder.

This article discusses necessary repulsion in
the context of domestic violence. In general, in
Georgian reality, the boundaries of repulsion are
narrowly defined, however, when self-defensive
violence occurs in the family, when the aggressor
is an intimate partner, and the repeller is a wom-
an, the latter faces even more barriers to justice,
which is determined by gender stereotypes and
traditional views on domestic violence. In Georgia,
there is a serious situation in terms of femicide,?

1 For the analysis of the theories of justification of self-de-
fense see: Leverick, F. (2006). Killing in Self Defense, Ox-
ford: Oxford University Press, 43-68.

2 See: Monitoring reports of Public Defender of Georgia on fem-
icide by year. https://ombudsman.ge/geo/201117012751an-

women are killed by their intimate partners, the
stories before the murder are similar to each other.
Women turn to the police for protection from vio-
lence, but to no avail. Also, there are many cases
when a woman dies with the staff weapon of her
partner, that is, the aggressor is a police officer,
which led to the ineffectiveness of the system to
protect the woman from the aggressor.?

In such a horrifying reality, where a woman is
not protected from a violent partner by the state,
whose obligation it is, limiting the right to repel
is another violation of the state's obligation to
protect life and physical integrity. In this reality, a
correct and bold interpretation of the right of re-
jection by the court is necessary, on the one hand,
to weaken the aggressor and on the other hand, to
strengthen the repeller.

In the Georgian reality, by trivializing domestic
violence and leaving it in the personal space, wom-
en (by being obliged to tolerate the aggression of a
tyrant husband/partner) face more barriers in order
to reach justice. Academic texts also strengthened
the roots of everything. According to the old Ger-
man doctrine, a woman's right to repulse was lim-
ited according to the so-called socio-ethical norms,
if the aggressor was a family member. In this ap-
proach, the woman had to accept the violence or
leave the house.* Today, this position is criticized in
the German as well as in the Georgian doctrines,’
but it seems that it still appears in the Georgian
consciousness, among practicing lawyers.

The cases discussed in this article describe the
reality that Georgian criminal justice, with a nar-
row definition of necessary repulsion, makes the
initiators of violence stronger than the aggressors.
The article discusses the defensive cases of the
female partner in response to aggression com-
mitted in the context of domestic violence. A case
where a woman was acquitted of causing serious
health damage to her partner, but the prosecutor
appealed to the cassation instance to punish her.

garishebi [Last seen: 01.09.2022].

3 The most famous cases in this regard are: TKHELIDZE v.
GEORGIA (Application no. 33056/17), 08.10.2021; Case A
and B v. Georgia (Application no. 73975/16), 10.05.2022.

4 For the historical analysis, see: Dubber, M., Hornle, T.
(2014). A Comparative Approach, Oxford University Press,
418-419.

5 Turava, M. (2011). The Doctrine of Crime, Thilisi: Meridi-
ani. 366-367.
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In another case, a woman, who killed her partner
with an ax before trying to rape her, was sentenced.
Analyzing the case, it seems as if sexual violence
is an insignificant act for the court, the law does
not justify the use of mass force against it, which
is not correct. The article will provide an analysis
and critique of the cases to rethink the boundaries
of necessary repulsion, which is in the interest of
every citizen.

1. 1S STABBING THE
AGGRESSOR IN THE BACK
UNEQUIVOCALLY
REVENGE VIOLENCE,

OR IS THERE CONTEXT?

The general court answered this question by
analyzing the context and justified the action of
the female defendant, who wounded the aggressor
partner in the ring area from behind. This chap-
ter will deal with the vicious practice of how the
prosecution distorts the boundaries of the right of
repulsion. The case is a good precedent in terms
of the court's important clarifications, which will
be useful to the defense in other cases, especial-
ly since this case was considered by the Supreme
Court of Georgia.

1.1. Factual Circumstances

N.G. (repulsor) lived in a rented house with a
male partner (K.S.) and children who had another
father. On New Year's Day, the children wanted to
talk to their father, NG fulfilled their request and
called her ex-husband. This annoyed K.S. In or-
der to punish him, he put his hands around NG's
throat and choked him. The woman was gurgling
and was so sick, her heart was beating. He man-
aged to scratch the face of the abuser and thus
freed himself in the first episode, but he was again
caught by the aggressor, did not let him escape
from the room, threw him on the bed and began to
strangle him more brutally. At that time, the wom-
an gathered her strength and asked the children
to call the neighbor for help. The neighbor lived in
the same house, in another room. She ran into the
room and avoided the aggressor from the woman.

During this period, the woman called 112, but the
police was late. Soon the neighbor went to sleep
in his room. After K.S. found N.G. in the kitchen left
alone, he entered her again with threats and curs-
es, his hands were directed to her throat to stran-
gle her again, threatening to kill her. The woman
pushed him, causing the aggressor to stumble and
half turn away from her. At that moment, the wom-
an grabbed a knife and hit the aggressor, fearing
that when he regained his balance, he would at-
tack with more aggression and would not be able
to defend himself because he was all alone.

The prosecutor charged N.G. with articles 11", 117
(deliberate serious injury to the health of a family
member) and fought to support the charge before
the cassation instance,® he was not satisfied with
the court's arguments regarding the justification of
the action by necessary repulsion.

However, the proven facts so clearly point to
the condition of necessary repulsion and the use of
commensurate force by the repeller, it is surprising
how there is room for different evaluations. Even
if N.G's action, stabbing him in the back, caused
K.S!s death, it should still be justified, because
killing is justified in order to stop the aggression
of the growing danger to life and health. If N.G's
aggressor had been wounded in the first episode,
it would have been justified. The law does not re-
quire running away from a righteous person, us-
ing a risky means for self-defense. Thus, the court
correctly assessed the situation, it emphasized the
momentary nature of the danger, that although
the aggressor was hit by a knife in the position of
turning away from the repeller, the turning did not
necessarily mean that the danger was neutralized,
he only tripped, which temporarily prevented the
aggression. The judge also emphasized the fact
that N.G., due to his physical capabilities, could not
defend himself without a knife and assessed his
defensive strength proportionately. The action was
also motivated by self-defense, not revenge.

In connection with this case, one more cir-
cumstance should be emphasized. K.S. was suffo-
cated by N.G., and suffocation is a cruel form of
punishment and control of a female partner, which
is often used by domestically violent men.” The

6 The Decision of the Great Chamber of the Supreme Court
of Georgia 2K-877ap.-20, March 29, 2021.
Gegelia, T. (2021). Non-Fatal Strangulation in the Context
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prosecutors of this and other cases assess suffo-
cation with an inappropriately light standard, un-
der Article 126" or 126 of the Criminal Code, i.e., as
violence,® while suffocation is a life-threatening
act and is assessed either under Article 117 (seri-
ous injury to health) or, when it is committed as
a punishment, as in the discussed case, it should
be considered as torture (Art. 144"). If the intention
is established, it is possible to assess it as an at-
tempted murder (Art. 19, 109). The over-aggressive
and dangerous act of an intimate partner is judged
disproportionately lightly, and the defensive vio-
lence of the victim of this violence against the ag-
gressor, disproportionately harshly, when it is clear
that it did not go beyond the limits of justification.
All of the above points to discriminatory justice
and it needs to be changed.

2. 1S MURDER JUSTIFIED BY
NECESSARY REPULSION IN
DEFENSE OF RAPE?

This chapter deals with the second case from
the case law, where a repulsor was sentenced for
the murder of an intimate partner committed in
order to protect himself from rape. Critical analysis
turns to the narrow judicial definition of necessary
repulsion.

2.1. Factual Circumstances

In the decision of the Rustavi City Court, we
read: “[The aggressor] while drinking alcohol, sys-
tematically, including, verbally and physically,
abused his wife, while drinking alcohol. Threat-
ened to kill both her and her children. Performed
various sexually violent acts [towards wife] (forced
her to have sexual intercourse with him [...] includ-
ing in the presence of minor children); in 2016 on
the night of December [...], while trying to carry
out another similar action, a person in a state of
strong spiritual excitement - physiological affect
[repulsor] intentionally killed her husband [ag-

of Family Violence, Caucasus University Periodical Edition,
Collection of Articles, vol. 2.

8 See: The Decision of the Great Chamber of the Supreme
Court of Georgia 2K-640ap.-21, 09.09.2021.

gressor] by hitting him in the face several times
with an ax”’

The court punished the accused for this act for
murder committed in a state of strong spiritual ex-
citement (Article 111). Necessary repulsion or kill-
ing beyond the scope of repulsion was not even
discussed.

According to the described facts, the husband
systematically abused his wife and children. He
committed sexual violence against his wife, without
her consent, and also used threats and violence to
establish sexual relations, and this happened con-
stantly. According to the court, during one of the
following violent episodes, i.e. when the aggressor
tried to rape his wife again, the latter stabbed the
ax several times in the face of the abusive husband
and killed him. The decision says nothing about
the swinging power of the axe, nor about which
blow was fatal. The court does not judge whether
one blow was enough to neutralize the aggressor,
also, it does not explain how many blows are "sev-
eral times" - two, three or more? In the absence of
answers to these questions, the doubt should be
resolved in favor of the accused. It turns out that
the repeller needed to swing the ax several times
to neutralize the aggressor, she could not hit hard
due to physical characteristics, the aggressor did
not stop with the first swing of the ax, and time did
not work in favor of the repeller.

The factual circumstances considered proven
in the case indicate that the wife was a victim of
systematic violence and was in a state of neces-
sary repulsion during the killing of the aggressor,
at which time she killed the aggressor. All the nec-
essary objective and subjective signs for the jus-
tification of the murder are present, nevertheless,
the repulsor was punished for the murder of the
abusive husband. If there were questions regard-
ing the scope of repulsion, it was necessary to con-
sider it and evaluate the action under Article 113
of the Criminal Code, although the court did not
allow the situation of repulsion at all. There was
no procedural barrier for judging her to justify the
repulsive action, as this assessment did not aggra-
vate the situation of the accused. In the case, it is
obvious that the woman was not beyond the scope
of repulsion. She was physically weaker than the

9 The decision of Rustavi city court, 2017 April (Public Infor-
mation Request # 303, March 9, 2020).
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abuser, always lost in the fight with him and always
succumbed to the violence. Under such circum-
stances, what guarantee could she have that one
blow of the ax, not to the face, but to another part
of the body, would be enough to neutralize the
danger? The law does not require us to take un-
reasonable risks to trust an abuser. Also, we don't
know the positions of the aggressor and the repel-
ler, maybe she had to hit him in the face, because
that was the only thing possible for her. In addition,
it should be noted that initially the case was qual-
ified by Article 108 of the Criminal Code and it was
changed by the prosecutor only because the psy-
chiatric-psychological examination report of the
court was added to the case, which confirmed that
at the time of the act the accused was in a state of
physiological affect, “during which she could not
fully control own action”. It turns out that, in the
absence of such a conclusion, the repeller would
be severely punished for an action that was within
her right. To reframe the case where the wife killed
her husband after violence, however soon, in such
a situation it would have been correct to apply Ar-
ticle 111 of the Criminal Code, but in this case the
danger, which the repeller used force to neutralize,
was ongoing.

Article 28 of the Criminal Code defines the es-
sence of necessary repulsion, it does not list by
name what legal interest can be protected by de-
fensive actions, although it is written in the law
that it also applies to property rights, from which
logically follows the consideration of other, more
important goods under its umbrella. According to
the definition of Article 28, the ratio of benefits,
as well as the ratio of damages, is not necessary
for the justification of repulsion,” in such a case
the legislator would use the reference, as it is pre-
served in other similar norms, e.g. extreme neces-
sity (Art. 30).

It is debatable as to which interest protection
motive will be used to limit the killing of the ag-
gressor. In relation to the protection of property,
the justification of murder is controversial, al-
though in Georgian academic texts, its justification
is accepted with some reservations, e.g. referring

10 Gamkrelidze, 0. (2002). Commentary on article 13 of the
Criminal code of Georgia, in the book: Offence Against the
Person, Thilisi: Institute of State and Law of the Georgian
Academy of Sciences, 75; Turava, M. (2011). The Doctrine
of Crime, Thilisi: Meridiani, 344.

to the vital importance of property and others."
As for freedom (e.g. during illegal deprivation of
liberty),? sexual autonomy (during rape)? life,
health, dignity (e.g. during torture), the killing of
the aggressor is justified (if other conditions for
the justification of repulsion are met). Necessary
repulsion cannot justify the action, if in order to
protect the legal good, the repeller interfered with
a greater good than what was protected. It should
be emphasized here that what the attacker tried to
damage should be insignificant. As an example of
this, the killing of a person for stealing an apple is
sometimes cited in academic texts, such killing is
not justified.

Killing the aggressor in defense against rape is
justified in Georgian academic texts, no dissenting
opinion was found in this regard. Rape violates
a person's sexual freedom and dignity. Rape is a
serious crime, it is the cruelest form of humiliat-
ing a person, so it is logical and very correct for
the victim to have the right to kill the aggressor in
self-defense, if the rape could not be avoided by
other lighter means or it was risky. The justification
for killing in defense of rape is also supported in
foreign language academic texts and case law.™

Georgian criminal justice does not seem to
share this opinion. Why? Does it consider women's
sexual freedom as an insignificant legal interest?
Or does it consider rape to be an insignificant act?
Maybe it's because justice gives a husband a latent
immunity for raping his wife? Such approaches
should be unacceptable for a lawyer.

11 Jishkariani, B. (2016). Offense Against the Person, Thili-
si: The World of Lawyers, 70-71; Gamkrelidze, O. (2002).
Commentary on article 13 of the Criminal code of Georgia,
in the book: Offence Against the Person, Thilisi: Institute
of State and Law of the Georgian Academy of Sciences,
75.

12 Turava, M. (2011). The Doctrine of Crime, Thilisi: Meridi-
ani, 344; Gamkrelidze, O. (2002). Commentary on article
13 of the Criminal code of Georgia, in the book: Offence
Against the Person, Thilisi: Institute of State and Law of
the Georgian Academy of Sciences, 76.

13 Todua, N. (2019). Particular Part of Criminal Law, Book 1,
Thilisi: Meridiani: 92-93; Turava, M. (2011). The Doctrine
of Crime, Thilisi: Meridiani, 344.

14 See: Leverick, F. (2006). Killing in Self Defence, pp. 143-
158; Fabricant, J. (1981). Homicide in Response to A
Threat of Rape: A Theoretical Examination of the Rule of
Justification, 11 Golden Gate U. L. Review, vol. 11/iss.3/7,
pp. 945-980; Kadish, H. S. (1976). Respect for Life and Re-
gard for Rights in the Criminal Law, California Law Review,
vol.64/4, p. 888.
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For the purposes of this article, it is important
to note that in one homicide case where the victim
was a transgender woman, the assailant's actions
were justified by the first and second instance
courts with necessary repulsion, even though the
multiple wounds on the victim's body, the analysis
of the context of the situation and the testimony
of the witnesses, indicated the opposite of the tes-
timony of the accused and there was no doubt to
share the accused's version.” The Supreme Court
of Georgia ultimately reversed the qualification by
pointing to the very compelling evidence why the
rebuttal version had not to be shared.® In the case
referred to by the lower courts, the inappropriately
broad definition of the right to repel and defining
the essence of it in contrary, when in other cases,
where self-defense is clear, but narrowly defined
and punishing the accused,” must be explained by
gender discrimination.

CONCLUSION

In Georgian judicial practice, there is a notice-
able tendency to narrow the boundaries of nec-
essary repulsion, this is done either by referring
to the frivolity of the legal good protected by re-
pulsion or by referring to the excess of the force

15 For the analysis of the case, see: Legal analysis of Sabi
Beriani case. (2017). Social Justice Center https://social-
justice.org.ge/ka/products/sabi-berianis-sakmis-samart-
lebrivi-shefaseba [Last seen: 20.09.2022].

16 The Decision of the Great Chamber of the Supreme Court
of Georgia 2k-424ap.-16, 30.12.2016.

17 Gegelia, T. (2022). Criticism of the Judicial Decision due to
the Limited Definition of Self-Defense 23/8 (3), 140-152.

used. Neither from the reading of Article 28 of the
Criminal Code nor from the doctrinal interpreta-
tion, does it follow the requirement to narrow the
boundaries of necessary repulsion on this basis.
Necessary repulsion may be excluded if the good
to be secured is insignificant compared to the good
to be harmed, as in the relation between steal-
ing an apple and murder. This article discussed
the case of killing the aggressor while defending
against rape. Human sexual freedom and dignity
are protected from rape, trivialization of these val-
ues is not allowed, their protection, even by killing
the aggressor, is allowed.

The article also discussed another case in
which the repulsor was acquitted, but the argu-
ments that the prosecution had and based on
which it supported the trial for murder, its critical
analysis was also important. During repulsion, it is
possible that the aggressor will be hit by a defen-
sive force from the back, which, a priori, does not
exclude the situation of repulsion. It is important
to analyze the context and show that the aggres-
sion was not over yet, which was evident in the
case discussed in the article. The court saw this
and acquitted the accused. Tendencies to narrowly
define the norm of necessary repulsion in prosecu-
torial or judicial approaches when it occurs in the
context of domestic violence indicate discrimina-
tory approaches, which are not only indicated by
these two cases, but also by many other studies. A
fragmentary light, such as the decision of the Thili-
si City Court, which acquitted the woman, is not
enough to change the vicious reality. More effort
from the judges is important.
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9aMaboob bodobybmo obhodyt dobhHbomindg
9Y130M 090 dmaggfngoom dogmomoob
360dobomoBgoo. 33000 30bmbo my dubzngMo
Lobbmob boudoMhommob 3hodnogo?

oodob ggagmoo
bsdsmoranols omgdman, 3933560006 160390L0BIG0L s30aM0MmgdnMN SLMEnMmIdnMN 3MmBgbmMo

LV3336dM LOOY3IBN: vENEYOd N IMZgMNgd, 633980 Jomn, EoLb3MNTNBSENY

ddbu3al™0

0P30mMadgmn  dmagMmngdalb  godammmyds
9Mo30mn d0amManmas sbLbboo ombmyns-
Lo oy LodammmMob MmgmMmnadn, dom dmMmoabos:
3MbLY339630dNBBN, MMTogn 9xgJHOLY O
bb3zo @MIHMnbgdn! 60603YdsMy LHobHNdn
dbomoaggmomns dmaggmngdnlb godommmydy
00030560L yx3Wx0900L ©oE30L 3M3aydgbhno.
0330060 0943L bLogmEbmab, Md30LxIRMAHOND,
0nmbyonb o Lb3s BWYObELTGbHMo JRMWYd]-
00, 99L00330LYE, 3930 IR0 - 0E33L 0b
03MoL00LEeb. gb yBWgds 8g3Lb ndohmd, MmI
03900600 s 93 JxmMYosL Tob 39Md306 Boo-
Mm3930. 93M5LNNLEVO MO3LIEIZd® dEVTNS-
Bobmznb sEnmMadgmn Ma3wa330L BoMmmdn3e
030399, MmM3 d5o30360 0byadMEIL Bymnob
0dmy306m3nbs o 309Mab AsLYbMY30L godm.
L6mMg sbgmn ddmagzma nbLAHNBIDHNMS Bo-
39Mbobg3n oodnabob domobbdgzs ©onE30L
™330 93M9Lb0aLbasb, MmAgmoE dobo @sbobo-
AfM900b396, 3oboanmgonL39b o6 edEnMydNbL-
39600 G0dsMmmymon. s30madgma amaggmngdab
LoD M3MYo0L LEMMN O M3B6TNTEH3MYMN gob-

1 593070 Mo dmgghngoal gedsmomgdnol cgmmog-
00bo3al ob. Leverick, F. (2006). killing In Self Defence,
43-68.

doMmbhgds 0603369mmzsbns LodsmMmmydmagn
3Log3MMbmydobmM3z0L, bMMANL dYbdHo EMEbLY
o0LMEMYHYMOE 930 Y0gmNy MmagmMmE dm-
939M090mabm30L, 8bY39, domomonb nbogon-
omMmobmznb. 30M39mads Pbws ogmEagb - Mo
dogmno o 06hHgbbogmdnm og3b sgmMabmmab
60boomdyg dmMmJdnmgdab yxmgdy, 03MEIL
- MoLbM30L EONLEY0S s Mabmzab oMy, MM
033003300 EMML 0YML o0HOIYMO S MBZOO-
596903m0; bmgmm dgmMmgbmznb 360d369mm-
30600, M3©3eb 306 6o ngmEaL, MMA obasb
3odmbB3ggmn vgmMgbos 3oL3g 036900, dgbadmmy
9000 LogzENMNMIE PILMYWMEIL o 330LM30L
0Mo306 ©onbznds. bodommama sgMabmMmbL 930-
6909, MMA oM godgom doboymo sbs 0bhgb-
boymo domab godmygbgds, MoEaeb dgndmgdy
3396 ©0300M1b1L. 306Mbn sbY3g sBMMbomg-
oL ogMgbmMmL, MM3 dmdggmngdaab 339Mmedn
3oL bodommogn, dob ddngMmgoL o Ma3L oM
3bM0b 0gM9LbNL o YBaLMOgMOSL.
60600gdoMg bLAHohnodn gobbomymos o3-
3oggdgmn dmggmngds mzobyMmo domomodnb
3mbMHodLbHTn. BMBsOE JoMmmym Mgogmodsdo,
9mgnmngonb LOBM3Mgon 3nbMME Zobndsmg-
00, 0993s MMEaLLE 033E3NM0 dOMIEOMOY
mzobdn bgos, MmEabsg sgMabmMmn nbdndyMmo
damBhbomMmoas, bmenm dmdggMmngdogmn - Jomo,
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33060036900 300093 gB3Mmm gt doMngMmL 86YyY-
00 oMo 3LagymgdabLab, Maboig ggbwgMmymon

bHaMgMH03900 s MzabyMmo domomonb do-
doMmo HMmonEoymo byzgon gobadnMmmogob.
bagommzggmmdn ®qdognob 3ymboo ddndy
9gmaoMmgmovy,? Joemadb 3ema396 0bhndyMmo 3o-
MHbomMmgdn, 833mgmmonb 60bsMmy nbHMMngd0
963369000 AbEe3LNY. Jogdn FndoMmMo396 3M-
@0E0oL domomonbgeb ©oE3nb dmmbm3zbom,
003Mod - 30593M®. 3LJ39, 093Mns nbgmo d90-
mb3z939, MMEaLLE Jomo 33908 dombbommab
Ladhothm noMmamnm oby ogMgbmMma 3mmoEnob
036033MMAgmM0g, M3dsE gobodnmmos bobdgdob
0M393399HnobmMOs - ogE3d Jomo dmdomonb-
396.2 sbgm dgadoMo3z MYaemmodsdn, bowsE Jomb
dmdomog 3amMBHbomMmabasb o 0Ee3b boabgm-
06093m, 3000 3oMEHOYMYdS3dS Gb, IMEgMNgdAL
JIRm900b d9dmym3e Lobgmdbogzmb dbMnsb
bogmabmob o gadozgmo bymdgybgdemonb
(3300 39 EYOYMIONL 30I3 IMM0 EIMMZY-
309. o0 Mgommodsdn LoLodoMmmmb dbMosb
dmagmngonb yamgdab LEMMo o Modsdn gob-
0oMH9ds 09E0x0gMmNg, gMmo dbMmog, dmdome-
©0b obabybhgdmeE o dgmmy dbMng, IMBZg-
M09dmab gobadmngMydmac.

Jommym Mgommosdn Mmxabymo domomonb
33MMn300myMgdnm s dobo 3nMo bogmEgdn
©3(hM39000, Jomgob (homsba Jamab/3sMmbo-
mmob 33Mgboob ®MAgboL 33MEYdYMgdNM)
9o 00M0M9odn 99369000, MMy LadoMMdMDL
000mb0mb. ymzgmnggb s3sgdnymo hgdbhgdos
90853M900s B9L3YOL. d3gmn ggMasbymo mJ-
HM0obob dobg3z0m, Jomb dmggMmngdab Jxumy-
00 99Myg0ME 9.6. bmEnsmym-gmngidymo bm-
39000, Mmy30 33Mgbmmo mxabab 69300 oym. o0
d0gman0), Jomb domomods 36s gmadnbs o6
boboob Babymaym.* mgb gb 3mdoiEns ggmM-
0069 omghMmnbodog gogMmodnzgdymong, nby3zg,

2 ob. 1338030007 MAONELAY6AL dmbo@&mMmabgol sbgs-
M0dgd0  fangool  Bobg3nor  https://ombudsman.
ge/geo/201117012751angarishebi  [dmem  §3comds:
01.09.2022]

3 5Mb036MmMob 835380M7000 y3gmsty gobdsymgdy-
o bdgd739000 Loagnmag XMMOYbsdnls s 383s Hn3ho-
35daol 3980300l Lbogdggdn. TKHELIDZE v. GEORGIA
(Application no. 33056/17), 08.10.2021; Lsg8g ,,A s B
Logomm3gmmb §0bssmdmaa” (bLshnzstno Ne73975/16),
10.05.2022.

4 ob@mmonmo sbosgmabobmsznl nb. Dubber, M., Hérnle, T.
(2014). A Comparative Approach, Oxford University Press,
418-419.

Mmammz Jommym omihmnbodn,® dogMmsd, Mm-
3mmz AsbL, Jomomymm 3bmdngMmydsdn, 3Magdho-
3mb 0gmob@gddo ob 33mag 0AgbLb Mo3L.

00 bhohnodo gabbomymon bogddggdn nd Mg-
ommoob ombgmb, MmI Jommymo LoLbwObL
Lodommmab doMOEALEYMg0s dY3NMYdIMO
0magMmngdob 306Mm gobdoMmbgdno domomm-
00b 0b60gnshMMmgdb/sgMgbmmgdlb sdanngmgob.
bHodNadn gobbomymoaos MmzabyMmo domomdnb
3Mbhagb®dn Aoaboma 53MgLbonb Ladsbybme
Jomo 3ampbomMmob mogzweEznmn dgdmbsgzg-
00. Logdg, Lo Jomon, FoMmamny, godsMmm-
mEs 3sMBhbommabmznb §063Mmyemonb ddndy
©o0006900b 30Yyg6900LM300L, MPYIES 3MMIZyMm-
3o LgobonmM N6LHV6ENB®Y nhogzms, MMA ab
©obgnemoym. bbgs Logdgdo, Jomon, MMAgMISE
amzgmo dampbommo bogabab AsMbydono, dobo-
09, MmEo dob ZoydodnymMgdob EEoMMO.,
©a0boFs. bagdab sbogmadam aby AsHL, momgmb
LoLodsMMMLbM30L bJgbmdMnzn babonomab ds-
™Moy 90603369mm Joggdes, 3oL d0dsMm
dobmdMngn domab godmygbgdslb LodsMmamn
oM d30Mmmgdb, Mog LEMMO oMmvs. LEHHNLT0
dmE99™m0 0gbg00 bLogdg900L 363D O 3M0-
Hh03d 9930mydgmn dmaggmngdalb LOBM3MgdlL
bgmobms  gobosdMmgdmo, Mo3 CMNOMIYMO
dmgomagob 0bhgMmabdno.

1. 08mMALMMOL BIMBNTPV6
©adma dmO)ab0336dM™M3600
ddm0ObdN0ds00) AAOIBNN
doMa@Mosyy 013 4MeMIJLAL
d00RB60J?

00 30mb3z00g LogMmom bLoLodoMoOEMA 3m-
6H9gLHoL SbsmnBom P3sLybs o FosdoMommy
Jomo 0MaM Yo ML Jdggds, MMIgmMad3 93o-
Bo dbMnsb 0990L 0Mxdn agMms dgMabmMoa 3o-
Mmhbommo. 60608gdaMmg Mmozn dgqbgds dobzngMm
3MagMHngab, oy Mmgmm 33MYgoL 3Mmznmady-
Mo dMagMmn9onb yx3mgdab badM3mMgdL. bagdg 3o-
Man 3M93996h0o babosdsmmemmb 8603369mmm-
30060 3obdoMm®H90900L M33MbdMabomsE, Moy
©o330L dboMmgb Lbgo LoJBg0dn godmMowagxoy,
dom 1dghaL, MmAT gL Logdg LogjoMmmzgEmb PB7-
609030 LoLVTSMOMMTE gobobagy.

5 G9Mo39, 8. (2011). o655yl dImdm3Mgds, Mdamo-
Lo: 8gMonsbn, 366-367.
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1.1. q3ogdhmotozo gothgdmadgdo

6.3. (BmdzggMmngdgann) 3bmzmmodEs bogoMes-
39080 3sMmBhbomm 3530086 (3.9) o I30Mg0ms6
96000, MHMIJM0E Lb3gd Fods 3Yo3om. sbago-
Banob mgb 00303900 Fo33LMOD IMB3MB3T-
00 3mybom, 6.3.-0 dgsbMyms domn mbmzbs @
ymxzom Joomb aymogls. sd0m gomndnobes 3.0.
096, ©obxnb d0dbom, ygmdo Boygoms bgmgodn
6.3-0 o sbMAMO. Joemn bmmbnbgds o nbY
Byo© 0ym, gymo dobomes. dsb dmabgmbo
o bobg AIM3ebMo IMdomogL o sbY anmo-
30L09x3My Mo30 3nM39m 9300mdn, TogMad ab
33™Mo3 @angnms 33MabmMmas, M0sbnob 3dogi3g-
300 Ladyomgos oM obEY, MMENbdy OSZLM
d9ho LobLaLEHN3N0 EoYBym AMbMAMBY. 03 MM
Jomads doms dm03Mmnods o 08393900 bonbm3gs, 89-
BdMOM0bM30L ogdobom bLod3zgmoE. dgdMOgEN
00039 Lobedon, bb3zs mmobdn EbmzmMmo®s. 0gn
d90m30MEs MMobdn o 93MabmMa Jomb dmamn-
9. 90 39Momedn Jomads ,112“-99 aMg3e, 00933
3MaNENs 0330369000s. dogmy d9dmogemn Mmo3nb
mmobdn ©abodnbgoma gogznws. dsb 39093,
M@ 3.0-0 LOAVIMYYMAn 6.3. FoMBHM EONZYMY,
0L93 39300 L6 FyJoMnms o Mybdmas-gn-
6900m, bgmgdn ygmabzgb 3gmbs dmdsmmymo,
Mm3 333 dmgbMmAm, 087gMydMEs, MMT dmzms-
3000. Jomds 300dgs dsb, Mob d9HaosE 9gMgbm-
M0 6o0MMdn3s o babgzmom dg0Mmybos dnbgeb.
LEMMYE 90 EMMD, Jomds EILAHIES bgmo Absb
3 @asMbys 9g3MabmmL, ndob dndom, MMT MHME
030 BMBLEMMMOSL vNEEgb®s, FgdHn 93MLNNM
3999305 @3 003L 3IMM NEIZPS, MO
by dom@Hm aym.

3hmgymmmas 6.3-b dOMama Boyygbs 117, 117
Agbmom (5368Mngmmmonb gobdMsb 3dndg ©o-
9056900 Rogbomo mzabob B93Mab dndsmm)
©o bLogabognm 0bLAHOOENVIEY ndMdMmMy dM-
mEqo0b dboMmEobogdgMo,® dobmzaob oM oym
©o00300ymaznmgdgmo  Labodommemb oMgy-
096900 Jdggonb sy30mgdgmo dmggMmngdnm
3900MMMx03LMb oze3dnMgdna.

0M3y, 3LAHYMYO M0 Boghgdo ndI-
Bo 0d30Md Togmnmgodb syEomgdgmo dmagg-
M0900L dEagmMasMgmdedy o dmMaggMmngdemab
d0gfm  mobsdmMadngmn domab godmyngbgdody,
bogmEg Mmgmm MAgds gobLbbzezgdymon dgxo-

6 Logdomo3gxmmb PB3659L0 Lobsdsmorgmb 23-877 53.-20
8960hg60, 29 doMmEn 2021.

LgooLmM30L, gbos gobogznmoa. 6.3-b 9O,
09900 dyMmaob dbMnob @agMmasb, 3.0-L Log3-
3oomo MMAE gedmgbzns, 85063 nbws godo-
Mmogdmoym, MoEasb Logmebmobmzgob o
5000M0gmmonbmznb ddsMon LodndmmygdaL
03MqLbonb dgbohgMmadmoe 033WM9MmosE do-
MomEgds. 30M39m 930dmM©Ingg MMT agdMmo
6.3-0 vgMabmmMma, sby3g godsMmmmydymo 0gbg-
0mM@o. badoMmmomn oM nmbm3zL FoMMOMO SEO-
900600306 gog39300, M03003300M30L LoMabzm
dbyoyndo Ladymodab godmygbgdsb. 3Yboc,
LobodoMmEMd LEMMOE dJoxRdLS F30M3MY0Y,
006 bodo goybzs Logmmbob 03630009M900DL,
Mm3 oMMy, 93MabmMmbL dMa3zgMngomMnbasb
dgdmoMmybydym 3mBodn dmb3mo aby, dogMmad
d90m0Mybg0s LyMyE oM 60363 LogmMmbab
39690MhMomgdolb, ob dbmmme BasdmMdnlo,
Mo353 EMmMyonm dgydams bgamo sgmMgbosb. dm-
LadoMgd, sLY39, bodo goybze goMxdmydsb,
Mmad 6.3., 300039M0 dgLodmMydMMONEb godm-
00nboMmy, ©obab goMmgdg mo3Lb 39M EONEL3®Y
o 3303330000 domy3 00b0dMTngMmo dgo-
xobo. 4090900, 0bY39, MO333000 nym AME0-
3009030 s oMy dxMmabdnydno.

00 LOd09LbMb EV3e3d0Myd0m 30093 9Mm
39M93M903%g 6o godobznmmalb ygMomado.
3.0. obmMAmMOo 6.3-b, EobMAmods domBpbommo
Jomob @abznbs s 3MbBHmMeabL babhozn Bm-
M3y, MMIgbog bdnMmo d0doMma396 myobdon
dmdomog 303900.7 03 s bbgs Logdnb 3Mm3y-
Mmmyd0 obMAmMOsL dgxLodsdme dbyoygo bm-
M300) 03007096, bL3-0L 126" 66 126 Igbeom, 967
domomosEE, 33906 MmMmEs @abMAmMOs LoEm-
3bmobmzob Logymmbab d7d4abgmo J8ggdss
©s 0b 36 117-9 dgbamom (568MmMNgmdnb ddo-
99 ©3d036703) 86, MMEgLsE ©aLxaL dmEpn3z0m
bogds, MmgmmE gb gobbomym boddgdo oym,
65099000 (93b. 144") n6s BgxsbEL. gobdMb-
300 ©oagbnob dgdmbgzg3zodn dgbodmgdgmons
933mgammonb 93EommosE J9xsbgdsg (dyb.
19, 109). 06Gh0dyMmo 3sMdHbommob dgsgMmgLoy-
™0 s bodndn Jagads dgxLodsdme dbydydo
x3bEYds, bmmm 83 domomodab dbbzgM3mo
Jomob ™o303(330000 domamos dg3Mabmmab

7 338309, 0. (2021). sMo-BosGsmuMo sbMAMdS mys-
bnfo dogmoemdnl 3mbBgdu@&dn, 39335L00L ¥603xMLN-
&a®0b 3gmomeyma godmEgds, LBsBNJdL 3MgdYmO,
N2.

8 0b. bogomm3gmmb PBg659L0 Lsbsdsmammml gobhnby-
00 23-64003.-21, 09.09.2021.
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606000393, 999LOOIME B3oEMA®, MMEY o8-
39Mdy, MMT 0b godaMmmmgdab LOBM3MmOL oM

3903960s. ymzgmngzg omb0dbymo doymomydL
©0bzmMndnboznym dommmabazymn0sdg s 030

d9bszmomoe.

2. am0OL 013 I
808umOIM™JBIM0 3d3MMIAMMMBdI
JJB0CMI6ICM0O 3aMadmNIs00)
8033900IdMAbd0LAVG
0103@JbaBu300O?

60600ndoMg mo3n dggbgds dgmMmg LogdgL
LabodoMmomm 3MagdHnidnwab, ool dmaggmng-
090 onbags nbhndymo 3omBHbommab 833m9-
omonbm3znb, MmIgmog Asnnbs goydhnymg-
00036 10300 EVLLEVZ. 3MNHN3YMN 3bdENDN
LEMMYE o3NEgdgMn dMaggMngonL 306Mm bo-
dmbodaMmmm gobdam@adsb dngdommyde.

2.1. ogjmmoMmongo gofhHgdmygdgdo

MyLMo30L  Logdomogm bLobodsmmmmb  go-
©056y390hnmgosdn 330mbyammoo: ,[oghgbmha]
bobB9gdoB8yhoe, dom dmhob oo3Mm3moyhn ohm-
0nbsb, bnBYy3ngh 0o ®0dozah TgahoEbymxsb
0Yy9b6g000 d9ymegL. 9839hgdmes hmgmhi dnbo,
00939 83009000 dmgz3000. sbmh3ng0goeys [Em-
oob] 8ndoho bb3oesbb3s bJgbmdhng dopsemod-
hn3 489090900 (s0d)0900s 098yshgonbs dsbmsb
bggbmohngn 30380ha [...] oo dmhab dzohgfiom-
3060 83009000 0sbosbFhgd0m); 2016 ool [...]
0939090hab modgb, dmhngn dbgogbn J09090900b
306bmh3ngegonb 8eg0monbob, denghn bycngho
00903900L - @3ndamoemgnghn sx3g9d8nbL degmas-
hgmdsdn dymads [@mBgghngdgon] bogobom bo-
bob ohgdn ho8e9659h39 0ohBydnm gobdhob dmg3-
00 899009 [0ghgbmha]“?

LabodomMmEmMad o8 Jdggdobmznb dMmo-
©909m™M0 ©sbsgs dmmogmo bymoghmo smIM3Y-
00b Gamdamgmosdn howgbomo T33magmm-
00bm30b (Byb. 111). syE0WYdgm dMaggMnydsdY
ob ImggMmngoob qoMmamgdalb FooEnmydom
033mM9mmOosdg sME3 30 3abggmoo.

9 MYLoo30L Logdomogm Lobsdsmorgml 2017 faob o3-
Mmool gobohgbo. (bLoxsmm nbxzmmdsznal gsdmobm-
300 3ob3boyds # 303, 9 doMmEn 2020).

ombgmomo gogdhgonob Tdobgozom, Jdomo
LoLHITOHYMOE dogmdEMOEs 3MMBY s d30-
™y0%9. 3mmob dndomo Asomes bgbmdmoagn
Lobob dogoEmosb, dobo Mebbdmdab gomydy,
003bmob, 9gdomab o domomonb godmyy-
6900, 03YyoMmgoo LJgbmdMng 3o3d0MbL s gb
bogdmEs 3edydgdnm. babsdsmmnmmb mgdom,
afm-gmon dmMmogo domomomngn 930dmMEnb
@mmb, 9.0. HMEaLLE 93MabmMo 0bY3 BLOEMO-
o M0l goyd3hnymgosb, 339600369mas bogo-
bo M09bxgMadg AooMmibys Loabgdn dmdomoy
J8oML o AM3mM 030. oaby39hnmnosdn sMo-
gm0 6gM0d Bogobob dmgbg30L LoddmozMmy-
%9, oME3 000y, MMIgmn oMmByds nym Lobog-
300mMm. bLobodammemb oM PALzgmos, gMmo
©ofMmbHyds nym 07 sMo bozdomabo dmdomanb
3obobgnMomydma, obg3g, of gobydome)o-
3L ,,Me0nbx9MAg" MAYbn oMm@Hydos — mMo,
Lodn Oy y;3mm JgH0? 80 30mb3zxodg 3obybab
0MaMmLbyoMdNL 30MMd7dTn 9930 dMdMEad Nl
LoboMagdMmME 6o goobywgb. gsdmab,
dm039Mngdgemb sg3Mabmmab gobobgobhMmomaod-
™y LM bagabab MAYbxgMAg dmgbg-
39, dmngMma 39M YJMDHYsds i30d03xM0 dmbo-
39099000L godm, 5gMgbmMmo bagzabob 30M39mMN3Y
dmgbg30m oM gohgMmgdyme, MM 30 3M NEENEY
dmaggmngomab boboMaggdmme.

bogdgdo ©39(h303909Md© d0hbgymo
RdJHmMoMngn goMydmgdgdn doymomgob, MmI
gmeo oym bobhgdohnmo domomodab dbbgg-
M3M0 o Jd0mmE 93MgbmmMab 933mgmmodab
@mmLYE, 03YMRJOMES 3330090 dMagMng-
00b dgmadamgmosdn, My @MmbsE dmagms dmdo-
®yEY. 333mM9mmonb godommmgdobmznb y39-
s 393009 MOo0ggdhaMn ©s byongdhamo
60dob0 Loabgdgs, dnybgoaga odnbs, AMAggMo-
909m0 ©anbogs dmdogmoyg Jamab 833mgmm-
00bm30bL. 0y 30bzgdn AMggMngdnb QoMmamyod-
006 ©v30300M750000 3MLYOMOY, d7ENMHOJIN
nym dobo gobbomzs s Jdgogdab bLb3-ob 113-9
dgbmom 39xsbyds, M1dEs Lobsdsmmemmb dm-
39M0g900L damMadsmgmods bogmome oM ©ay-
d300. 3MmMEgEMymo 6sMogmn ndobomgznb, MmI
dob dmggMmngdnm Jdggoalb Zodsmmmgoody
98bggmy, oM 3MLYOMOE, MaEeb gL d9gxobydL
0MomM@gomMnb damMadsMmgmdsb of ©3dndgod-
©o. L8980 0830Mds, MMT Jomb ImggMngdaL
R3M3mMxo0Lbm3nL oM ooyENmMYdns. b dmds-
™Mby B0DOZIMo© LYbHO 0ym, ymzgmmznb
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00M3bgomEs dobLMb mMmmsdMdmmsdn o
093030 9dmMmAnmgomEs domamMOosb. sbgm
30Mmog0dn dob My goMab®no b 3gmbmeey,
Mmd bogobob gMmmo Asmbyds, Mmab oMy bobydo,
0Modg bLbgymob bLbgs bBobowdon, LogdoMmobo
0g690m@s  LogMmmbob FoboabynhMomgdmoE?
306mb0 dmdomonb abebEMOsE H396356 oM
dmombm3zb oMmagmbogmymo Mob3go0b Fobg-
330. 00939, oM 3030, 3g3MabmMn s dMAggMon-
909m0 My 3mBnEng0dn 0y3bgb, 04690 bLymogy
dmyboos Lobgdn AoMmbyds, Moaeb dbmmme
9L oym Jgbodmgdgman FobM30L. 333LMBD dM-
Lo60360300, MMI MO3EI30M39MaE Logdg -
330mognomes bLb3-0b 108-9 dgbmom ©s 0gon
dbmmmo ndohmd 9339 3Mmixmmmas, Mma
Logd09L ogdas bLobodsMmmmmb qgbognsdhMo-
Jm-gbogmmmgangmo  ggb3gmbodob L3369,
Mol oobHYMgoY, Mmd Jaggdab Aowgbob
©MmbL 0MIMEYOYMN NBYMBIOMEOS BadDoMEM-
30960 99399hHnb damadsmgmosdo, ,Ms EMMLSE
LAY 39M d3MbHMMmMYdEs Logymam 4dg-
900" godmnb, sbgmo Esb3360L sMaMbydm-
0oL 30Mmodgodn, dmadggMmngdgman yazoEmMabo®
©o0bzgOMmEs Jdgwgdabmznlb, Mmdgmoz dobo
IRMI4000 oym dmeymo. d90mbzgze MmI go-
©3393900Mm0), boasE EMMTs Jdomo Imzms do-
memMOnb 390093, MYT3s doga39, by 30mo-
M90sd0 0gd6g0mes bLBEMMo LL3-0L 111-g dgbanab
390myqb90s, 35gMad 3 Logddgdo boagMmmby, Mab
3oL bgnHMIMdMEyE AMAZzaMNg0gmMTd domy
3909m0ynbo, 300nboMmy nym.

bL3-0L 28-5 Tgbmo dyENMYdgM0 dmMagMng-
00bL 3MLL BobbdM3MA3L, ngn Lobymygdom oM
Aodmmzmnb, my Mo Lodommnmgdmogzn 0bhg-
Mabob oE30s dgLodmMgdgMn 0033300
0mg09g90900m, m33Es LO3YMYdNL JBRWYdS-
993 MMI 3MEYWEY0s, 83009 BgMmos 306mban,
LONEVBOE MMEN3MOE godMINbaMgMOL Lb3,
9oL®g yJxmMm 36033690M3360 LO3gMgmMd TMo-
¥/, dobo Jmangob g39d. 28-9 dgbmab gobdo-
MmbHgoob doby3nm, LN3YMIMS MVbsGsMEMOY,
0by39 MMEMME BNV6YOM M¥BIRIMEOMOY,
oMoy dPENMYdgmn dmggMmngdalb godoMmog-
00bm30L,° 306mMbBAEYdgmo sbgm dgdmbzgzdn

10 8odyMmgemndg, m. (2002). LL3-ob 113-5 dybemol 3madg-
B6&omn. §0gbdn: o653 3380560L Hnboosmda,
000mabo: bagomo3zgmmmb 873bngMmgdoms s3sydnnl
LobgmaGoBrmbs s Ladsmamaol nbbBENE, 75; &1-
Mo30, 8. (2011). sbsdsnmol dmdm3Mmgds, cdomoabo:
d9Mncnsbon, 344.

000000905L godmnygbgods, MmgmmE gb bbgs
abgo3L BMMAgdd0 v93Lb EYMN, 8s3. 930MY-
Lo dyENEgdMMOS (3b. 30).

bogodamme, My MMAgemo nbhgMmagbob o330L
dmHh0300 0g6900 d90mLLBMZMMN 33MaLbMMAL
933mMgmmos. LO3YMYO0L EVE3LMD V303
dnMmy000), 933mMammOnL godsmmmads Logodo-
0my, M7y3Es Jommym 39093070 Hgjbhgddo,
9000 godoMmmgds J0MgdYMNs 3oMI399M0 -
™J039000, 808. Jmbgd0bL bobogmebenm 3603369-
mmoO0ody domomygdnm o Lb3zs" Mo dg9gbgods
0330b9x3mMgo0b (858. M330LYMg00L J356MEM
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