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One of the forms of realization of the principle of private autonomy in civil law is
fiduciary relations. In general, in contemporary law, the institution of representation is
the basic cornerstone upon which many legal relationships are built. The importance
of the institution increases one or two times in private law, when a person or an or-
ganization that, due to the various reasons in legal relations, is unable to represent its
interests, starts to act and conduct legal actions through a representative. There are
many reasons, however, the legislative is one, about which there are still some question
marks, how comprehensive the Georgian legislation provides for the institution of rep-
resentation, and what is the basic legislative framework, can be used to distinguish be-
tween forms of representation. For the development of the doctrine of private law, it is
of great importance to bring to the fore the relevance and importance of the institution
of representation. And for this, it is appropriate to conduct a study of the theoretical
issues of the institute - the way from its historical beginnings to modern times.

The typological characterization of the issue allows identifying problems on such
important issues as the function of representation, its essence, its specific features, and
signs, and how harmoniously the Georgian legislative framework is compatible with the
standards established at the international level. And for this, it is appropriate to con-
duct a study of the theoretical issues of the institute - the way from its historical begin-
nings to modern times. The typological characterization of the issue allows identifying
problems on such important issues as the function of representation, its essence, its
specific features, and signs, and how harmoniously the Georgian legislative framework
is compatible with the standards established at the international level. And for this, it is
appropriate to conduct a study of the theoretical issues of the institute - the way from
its historical beginnings to modern times. The typological characterization of the issue
allows identifying problems on such important issues as the function of representation,
its essence, its specific features, and signs, and how harmoniously the Georgian legisla-
tive framework is compatible with the standards established at the international level.
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INTRODUCTION

Representation is a legal institution regulated
by the Civil Code of Georgia, the theoretical mean-
ing of which acquires a characteristic legal nature
during its practical implementation. The study will
focus on several legal aspects of the typological
characterization of representation. Representation
is a legal institution regulated by the Civil Code of
Georgia, the theoretical meaning of which acquires
a characteristic legal nature during its practical
implementation. The study will focus on several
legal aspects of the typological characterization of
representation.

The issue of clarifying the characteristic fea-
tures of the Georgian, German, Romanian and
Anglo-American legal systems of representation
is a criterion for evaluating the essence and func-
tioning of this institution. This is what makes the
system comparative context interesting, which, to-
gether with the challenges of Georgian private law,
also includes the issue of regulation of the institu-
tion of representation by the code, which reveals
the main concepts in the possibility of typological
characterization of the issue.' Also, the typologi-
cal characterization of representation implies the
clarification of the meaning of the reception of law
and legal transplant in private law. The purpose of
the research is: to outline the essence and signs
of representation; showing its origin as a Georgian
institution of private law and its relation to legis-
lative regulation in response to today's challenges;
determining whether representation is permissi-
ble in all types of legal relationships under com-
parable legal systems. Normative, dogmatic, com-
parison, synthesis and analysis methods are used
in the research.

1. Historical Aspects
of Representation

Representation, as an institution of Georgian
private law, existed in the form of customs and tra-
ditions even before the formation of the codified

1 Chiusi, T., (2019). Importance of Comparative Law for
Georgia. Georgian-German Journal of Comparative Law,
Ne2, p. 7.

system.? In different social environments, repre-
sentation acquired the form of both rights protec-
tion and tradition, which formed the moral, ethical
and legal responsibility of the representative and
represented person.? In Alexander Kazbegi's work
“Khevisberi Gocha”, the episodic issue of Onise
and Gugua is significant, where the control of the
actions of the presented person was ensured by
the phenomenon of moral justice.* Vazha Pshave-
la's poem “Bakhtrioni” in the form of Sanatha por-
trays the representation of issues of the deceased
family members and men in a place where, as a
rule, women are not allowed.> In the mediation
process in Svaneti, representation was accepted
in both criminal and civil cases.® The representa-
tion of the community and the representation of
an individual are interesting. So, for example, the
name of a mediator as a representative of justice
and a neutral person can be found in the following
form: judge, man of the law, makvshi, btche-medi-
ator, khevisberi. A representative of an individual
could be a family member or another person. In
Adjara, “men to be called in advance” represented
the opinion of the community. Representation in
socio-political relations also had the function of
guarantee.’

The regulation of the Civil Code of Georgia gave
the institution of representation a characteristic
(imported) form for the legal responsibility of nat-
ural or legal persons and private legal relations,
including clarity of time and space.® Depending on
the nature of legal relations in private law, the need

2 Jorbenadze, S. (2017). Commentary on Article 103 in the
Book: Chanturia, L. (ed.), Commentary on the Civil Code
of Georgia, Book I, Thilisi, p. 590.

3 Zweigert, K., Kitz, H. (2001). An Introduction to Comparative
Law in the Private Law. 1st ed., Thilisi: “GCI”, p. 10.

4 Aleksandre Kazbegi, “Khevisberi Gocha”.

5 Vazha Pshavela, “Bakhtrioni”.

6 Kandashvili, I. (2018). Judicial and Non-Judicial Forms of
Alternative Dispute Resolution on the Example of Media-
tion in Georgia. Thilisi: Ivane Javakhishvili Thilisi State Uni-
versity Press, p. 223.

7 During the period of Guria's speeches in 1905, the Georgian
intelligentsia stood as a representative and guarantor of the
rebels in order to intercede with the Russian Empire in or-
der to deport them or take other repressive measures. See
Lortkifanidze, M., et al. (2012). History of Georgia in Four Vol-
umes (Georgia in the 19th — 20th Centuries), Thilisi: “Palitra
L”, pp. 114-115.

8 Papidze, Kh., (2021). Legal Fundamentals of the Repre-
sentation. Georgian-German Journal of Comparative Law,
Ne7, pp. 16.
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is forming, that a person or an organization in the
legal form of a legal entity, which, for some rea-
sons, cannot directly exercise its interests, rights
and duties, to be represented by a third person.®

This issue appears not only in private law, but
also in public law relations® Accordingly, the regu-
lation of Articles 103-114 of Chapter 7 of the Second
Book of the Civil Code of Georgia creates the legal
basis for characterizing representation as an inde-
pendent institution of Georgian private law. The
named normative base also puts the issue of sec-
toral reflection and typological characterization in
the private and public relations of the institution
of representation on the agenda.

Representation, as an institution of Georgian
private law, is characterized by a heterogeneous
manifestation of typological characterization for
study disciplines in the same field. For example,
for the method of solving a case in civil law, it is es-
sentially a problem of manifestation of will,”> more
specifically: any problem arising at the time of
making a transaction, which includes cases when
it is possible to make a transaction, although the
person who should become a direct party to the
transaction does not participate in the conclusion
of the transaction or this person makes an offer,
but not an acceptance® In the sciences studying
the forms of alternative dispute resolution, repre-
sentation is related to the ethical and procedural
issues of the lawyer-representative's participation
in mediation and notary mediation Also, the as-
sociation agreement with the European Union rep-
resents an important stage in the Europeanization
of Georgian private law, including the field of rep-
resentation.”

Georgia is approaching European law step by
step.® The process of development of Georgian

9 Tskhadadze, K., (2012). The Need for the Institution of
Representation in Administrative Law. “Journal of Law”,
Nel, p. 294.

10 Ibid.

11 Jorbenadze, S. (2017). Commentary on Article 103 in the
Book: Chanturia, L. (ed.), Commentary on the Civil Code
of Georgia, Book I, Thilisi, pp. 590-591.

12 Maisuradze, D., Darjania, T., Papuashvili, Sh. (2017). Case
Book Civil Code General Part. Thilisi: GIZ, pp. 83-84.

13 Ibid, p. 89.

14 Kandashvili, I. (2020). Mediation (Effective Alternative Dis-
pute Resolution), Thilisi, pp. 188-189.

15 Oppermann, Th., Classen C. D., Nettesheim M., (2021).
Europarecht Ein Studienbuch, Thilisi: GIZ, pp. 712-713.

16 Zoidze, B., (2019). The Main Challenges of the Association

private law, along with the general idea of law de-
velopment, includes the development of separate
legal institutions and legislative norms. According-
ly, the association agreement with the European
Union, along with the convergence with the Eu-
ropean legislation, carries the goal of developing
Georgian private law. If Cicero thought that “all
other laws ... were vague and ridiculous compared
to the law of Rome”, in contrast to this concept,
today, the development of different laws and sep-
arate legal institutions is an equal necessity today.

The adoption of the Civil Code of Georgia is
the legal crown of Georgian statehood.” The regu-
lation of representation as an institution of Geor-
gian private law in the form of Articles 103-114 of
the Civil Code, in turn, includes the possibility
of its typological characterization.® It should be
taken into account the fact that the legal acts of
European countries, the European Union and the
Council of Europe were studied while working on
the draft of the Civil Code of Georgia, which shows
the importance of the reception of the legal norm
or the legal transplant as an example of the prac-
tical implementation of a separate institution.”
It is natural that the institution of representation
was formed on the basis of comparisons of Geor-
gian peculiarities and legal norms and systems of
different states.?’ If we compare from a historical
point of view, for example, the ten-man commis-
sion (decemvirate)” of the Romans was responsi-
ble for the first plural law of Rome (the Law of the
XIl Table),2 in which the creation of legal norms of
representation as an institution of Roman law did
not take place, the issue was regulated by oth-
er norms regulating Roman customary and social
law, at the same time, it was related to the sta-

on Agreement with the European Union for Georgian Pri-
vate Law. Private Law Review, No2, p. 12.

17 Ibid, p. 13.

18 Comp. Kereselidze, D. (2009). General Concepts of Private
Law. Thilisi: Institute of European and Comparative Law
Press, pp. 401-403.

19 Rusiashvili, G., (2021). Collusion and Abuse of Representa-
tive Authority. Georgian-German Journal of Comparative
Law, Ne6, pp. 1-2.

20 Zoidze, B. (2005). Reception of German Property Law in
Georgia. Thilisi: Training Center for Publishing, p. 184.

21 Metreveli, V. (2013). Roman Law (Fundamentals), Thilisi,
pp. 9-10.

22 Chiusi, T., (2019). Importance of Comparative Law for
Georgia. Georgian-German Journal of Comparative Law,
No2, p. 2.
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tus of persons,” that is, their authority. Later, in
the terminology of Roman law, the mandator was
called* mandans, and the mandatary - procura-
tor.® It is worth mentioning Savin's opinion that
“the law grows with the people, is based on the
people and disappears as soon as the people lose
their individuality”.?® Accordingly, the typological
characterization of representation as an institu-
tion of Georgian private law is a definition with
legal consequences of the current legislative reg-
ulation, which is based on a certain history in the
sense of origin, concept or content. Representa-
tion as an institution of Georgian private law and
its typological characterization is not only the
subject and challenge of Georgian private law re-
search, and within the framework of the obliga-
tion imposed by the association agreement with
the European Union,? it is possible to develop a
concept for a broad discussion of current issues.

2. TYPOLOGICAL
CHARACTERIZATION
2.1. Georgian Legal System

The typological characterization of representa-
tion as an institution of Georgian private law is a
challenge of legislative reality and judicial practice
in Georgian law. From a dogmatic point of view, the
established sectoral classification,” in individual
cases of practical reflection, is on the institutional
border of private and public law, where the clas-
sification of legal families is of great importance
from the point of view of discussion of the issue,
and the typological characterization of sectoral

23 Metreveli, V. (2013). Roman Law (Fundamentals), Thilisi,
p. 50.

24 Amiranashvili, G. (2018). Compulsion to Form of Transac-
tion as a Limitation of Freedom of Form. Thilisi: “Meridi-
ani”, p. 14.

25 Garishvili, M., Khoperia, M. (2010). Characteristics of An-
cient Rome Law, Thilisi, p. 215. (In Georgian) Also, Comp.
Bichia, M. (2016). Legal Obligational Relations. Thilisi:
“Bona Causa”, p. 72.

26 Surguladze, N. (2002) Corpus luris Civilis. Thilisi, p. 193.

27 See. Maisuradze, D., Sulkhanishvili, E., Vashakidze, G.
(2018). EU Private Law — Decisions and Materials, Con-
sumer Protection law, Labor Law, Corporate Law, Compe-
tition Law. Part One, Thilisi: Society for International Co-
operation of Germany, pp. 26-28.

28 Tumanishvili, G. G. (2012). Introduction to Private Law of
Georgia, Thilisi: llia State University Press, p. 177.

forms of representation is the basis of its different
perception for academic disciplines. It is interest-
ing that the systematicity and institutionality of
the institution of representation is conditioned by
the historical formation of the institution and the
current normative reality of the legislative regula-
tion within the framework of the German, Roman
and Anglo-American legal systems.

Moved by the spirit of the first constitution of
the Democratic Republic of Georgia, the Georgian
legal system (later - the legislature) after gaining
independence, rejected the continuous operation
of the constitutions, legislative acts and norms of
the Soviet Socialist Republic, thus connecting the
issue of state law and order and the development
of law with the need to develop a form of recep-
tion and legal transplant.?® According to the first
sentence of the first part of Article 103 of the Civil
Code of Georgia, the transaction can be concluded
through a representative.®® The named reservation
gives natural and legal persons (hereinafter - rep-
resentatives) the right to participate in private
legal relations through a representative (capable
person). According to the second sentence of the
first part of the same article, the authority of the
representative either derives from the law, or aris-
es on the basis of a mandate (power of attorney).”
In this form, the legislator determined the type of
action based on the institution of representation:
the code-based form of regulation and the conse-
quential nature of voluntary reception.®

The current legislative version of the institu-
tion of representation, at the beginnings of the
formation of Civil Code and afterwards, along with
the similarity of this institution to the modern Ger-
man legal system, it also forms separate features:

a) regulation of legal representation in the reg-
ulatory chapter of transactions, as a necessity to
refine the legislative technique;®

b) the rule determined by the second part of

29 Zweigert, K., Kitz, H. (2001). An Introduction to Compara-
tive Law in the Private Law. 2" ed., Thilisi: “GCI”, pp. 8-9.

30 Tumanishvili, G. G. (2012). Transactions (Legal Nature and
Normative Regulation), Thilisi: llia State University Press,
pp. 86, 90-91.

31 Comp. Kereselidze, D. (2009). General Concepts of Private
Law. Thilisi: Institute of European and Comparative Law
Press, pp. 401-402.

32 Chanturia, L., (2011). General Part of Civil Law. Thilisi:
“Law”, pp. 424-425.

33 Ibid.
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Article 103 of the Civil Code of Georgia and the
spirit of the legislator regarding the demarcation
of the form of concluding a will, marriage, and at
the same time other transactions that must be
concluded directly;

c) mandate (power of attorney) and authority,
as the same basis for the origin of representative
powers, as cases of common content and different
terminological names.*

Similarity to the German legal model distin-
guishes the Georgian legal system from the Roma-
nian and Anglo-American legal systems. It is possi-
ble to distinguish the following:

a) The issue of regulation of representation as
a private law institution by the Code. Also, the im-
portance of voluntary reception and legal trans-
plant in relation to the establishment of the insti-
tution of representation;

b) issues of terminological naming and mutual
separation of parties (subjects) of representation;

c) issues of regulation of the rights and duties
of subjects of representation as an institution;

d) the question of the division of types and
sectoral forms of the institution of representation.

One of the peculiarities of the Georgian model
is the absence of a clear legal boundary between
power of attorney and mandate. We can pres-
ent the issue of terminological compliance with
a problematic character, on the example of the
legislation regulating notarial law. The title of Ar-
ticle 28 of Order No. 71 of the Minister of Justice
of Georgia “On the procedure for performance of
notarial acts” is: Performance of notarial acts on
the basis of a power of attorney (authority, man-
date agreement).® Let's look at the title and turn
to the second sentence of the first part of Article
103 of the Civil Code of Georgia: the power of an
agent may arise either by operation of law or out
of a mandate (power of attorney). It is interesting
why power of attorney includes the issue of au-
thority and mandate agreement in the notary leg-
islation, when in the Civil Code of Georgia, the leg-

34 Papidze, Kh., (2021). Legal Fundamentals of the Repre-
sentation. Georgian-German Journal of Comparative Law,
Ne7, pp. 24-25.

35 Comp. Teteloshvili, B., (2022). The Lifetime Annuity Con-
tract — Its Basics of Origin and the Rights and Obligations
of the Parties (The Attitude of the Civil Code of Georgia to
the Modern Trends in its Regulation). Thilisi: “Georgika”,
pp. 210-211.

islator gives priority of reference to the mandate,
and indicates the basis of the power of attorney
in parentheses.*® | wonder if this is a peculiarity or
a legal flaw? The regulatory nature of Article 28 of
Order No. 71 does not give specific importance to
the issue of the power of attorney and mandate,
and it distinguishes” the mentioned issue only by
the peculiarity of drafting a public®® and private®
notarial deed. Unlike the named order, the Law of
Georgia “On Notary” does not indicate the issue of
mandate and power of attorney at all, but consid-
ers the latter within the framework of general or
other notarial activity.*

It is necessary to assess what basic approaches
have been established in judicial practice regarding
the mentioned complex issue. According to the defi-
nition of the Supreme Court of Georgia, the granting
of representative authority and the conclusion of an
mandate agreement are two independent legal re-
lations.” The court notes that the power of attorney,
which confirms the representation, is very different
from the contract of mandate, since, from a practi-
cal point of view, the latter regulates the relation-
ship between the representative and the represent-
ed, while the power of attorney is aimed at ensuring
the legal relationship between the represented
and a third party.” i.e. the addressee of the power
of attorney is a third party and serves to confirm
the authority of the representative before him. The
court draws a clear line between these two institu-
tions and brings to the fore the main distinguish-
ing features that establish the final legal framework
for separating these two legal forms, in particular,
according to the mentioned definition, the contract
of mandate belongs to the type of contracts where
the parties are: on the one hand, the mandator (the
assignor), same as the creditor, and on the other

36 Civil Code of Georgia, 1997, Article 103.

37 Minister of Justice of Georgia Order Ne71 “On Approval
of Instructions for Notarial Act Performance Procedure”,
2010, Article 28, Paragraph 1.

38 Ibid, Paragraph 3.

39 See. Leonidze, 1., (2021). Civil Liability of the Notary Me-
diator in Notarial Law (Legal Regulations and Institutional
Challenges). Journal of Georgian National University SEU
International Student Scientific Conference Papers: “SEU
& Science”, pp. 279-283.

40 Law of Georgia “On Notary”, 2009, Article 38, Paragraph
1, Sub-Paragraph “a”, Paragraph 2.

41 Ruling of the Supreme Court of Georgia in the Case Neas-
39-486-06, Dated 8 September 2006.

42 Ibid.
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hand, the mandatary, who performs the assigned
action and appears in the role of the debtor. The
subject of such a relationship can be the implemen-
tation of both legal and factual actions, for which
a power of attorney can be issued or not issued at
all. In this case, it is clear that the power of attor-
ney can only be the basis for the existence of the
relationship arising from the contract of mandate,
but does not equate to this relationship itself. That
is why, doctrinally, the grounds for terminating the
contract of mandate (720-721 of the Civil Code) and
the termination of authority (109 of the Civil Code)
are regulated by different norms of the Code, which,
as a rule, should avoid the existence of similar am-
biguities and uncertainties in practice. We will touch
on these and other issues more specifically in the
third chapter of the work.

Representation in the Georgian legal system
from the point of view of a separate part of the in-
stitution, echoes the broker, mediator, commission-
er and other persons/institutions containing the
actions of transferring the will, although despite
the similarities, their legal nature and legal conse-
quences are different. Legal representation may be
called mandatory representation, and contractual
representation - voluntary,” it is significant that the
Anglo-American legal system does not dogmatical-
ly establish legal representation in the form recog-
nized by continental law states. Division with man-
datory and voluntary form as a division criterion
derives from the nature of legislative regulation. For
example, the division of notary mediation into man-
datory and voluntary types in Georgian law is also
determined by the form and nature of the regulato-
ry norm. The legislator establishes the institution of
representation in the Civil Code of Georgia with the
following numbering and name:

e Article 103 - Concept;

e Article 104 - Agency and the effects of a

transaction on an addressee;

e Article 105 - Limited legal capacity of an

agent;

e Article 106 - Defect of the declaration of in-

tent in agency;

e Article 107 - Power of agency;

43 See. Erkvania, T., (2012). Protection of Third Persons’ In-
terests in Representation (According to the Civil Codes of
Georgia and Germany). “Justice and Law”, Ne3 (34), pp.
38-39.

e Article 108 — Obligation of notification upon
changing the authority;

e Article 109 - Grounds for termination of
power of agency;

e Article 110 - Obligation of agent upon extin-
guishment of authority;

e Article 111 - Entering into a transaction
without a power of agency;
Article 112 - Right to repudiate a contract;
Article 113 — Agent’s obligation when there
is a defect in the power of agency;

e Article 114 - Inadmissibility of entering into
a transaction with oneself.

2.2. German Legal System

The German legal system with its history of for-
mation and development, on the one hand, from
the disintegrated state formation to the German
Empire, from the Empire to the Weimar Republic,
from the Weimar Republic to National Socialist
Germany and after that, to the present day, and on
the other, under the conditions of the state legal
order of the Federal Republic of Germany, forms
the centuries-old history of the institution of rep-
resentation.* Title 5 of Division 3 of the First Book
of the German Civil Code regulates the issue of
representation and power of attorney.** We con-
sider it permissible to indicate the numbering and
name of the representation institution in the Ger-
man Civil Code:*

e Section 164. Effect of declaration made by

the agent;

e Section 165. Agent with limited capacity to
contract;

e Section 166. Absence of intent; imputed
knowledge;

Section 167. Conferment of authority;
Section 168. Expiry of authority;
Section 169. Authority of authorized repre-
sentative and the managing partner;

e Section 170. Period of effectiveness of the

44 Pieck, M., (1996). A Study of the Significant Aspects of
German Contract Law. Journal of Annual Survey of Inter-
national & Comparative Law, Vol. 3, Issue 1, pp. 115-116.

45 Markesinis, B. S., Unberath, H., Johnston, A. (2006). The
German Law of Contract, A Comparative Treatise, 2nd ed.,
Oxford/Portland, Oregon, pp. 65, 412-413.

46 German Civil Code [BGB].
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authority;

e Section 171. Period of effectiveness in the
case of announcement;
Section 172. Letter of authorization;
Section 173. Period of effectiveness in the
case of knowledge and negligent lack of
knowledge;

e Section 174. Unilateral legal transaction by

an authorized representative;

e Section 175. Return of the letter of authori-

zation;

e Section 176. Declaration of invalidity of the

letter of authorization;

e Section 177. Entry into contract by an unau-

thorized agent;

e Section 178. Right of revocation of the other

party;

e Section 179. Liability of an unauthorized

agent;

e Section 180. Unilateral legal transactions;

e Section 181. Contracting with oneself.

In terms of the volume of norms and the
importance of the discussed issue, the German
legal system indicates the institution of repre-
sentation clearly, widely and inseparably to the
substantive aspects of the issue.” This issue is
characterized by a precise and complete legal
regulation, which implies that representation in
the German legal system should be allowed, first
of all, in the legal relationship“® in which the will
of the representative is manifested on behalf of
another person and within the scope of repre-
sentative authority.*

Consider a practical example. In one of the
German Federal Court cases, it was held that when
consenting to enter into a contract using anoth-
er person's eBay account, in connection with an
online auction, it was acting on behalf of another
person, to which the rules of representation would

apply.®

47 Kropholler. 1. (2014). The German Civil Code, Teaching
Commentary, Chachanidze E., Darjania T, Totladze L.
(eds.), 13rd ed., Thilisi: GIZ, p. 90, § 164, 1.

48 Chanturia, L., (2011). General Part of Civil Law. Thilisi:
“Law”, pp. 421-422.

49 See: Papidze, Kh., (2021). Legal Fundamentals of the Rep-
resentation. Georgian-German Journal of Comparative
Law, No7, p. 16 (in Georgian); Tskhadadze, K., (2016). Insti-
tute of Representation in Administrative Law. Thilisi: Ivane
Javakhishvili Thilisi State University Press, pp. 21-22.

50 BGH 11.05.2011 — VIII ZR 289/09.

In another case, a reservation was made that
in each specific case, if the seller refrains from
any contact with the buyer and entrusts the con-
tractual negotiations to an intermediary until the
last stage, the buyer can reasonably assume that
the intermediary is using the seller's name and
representative authority during the negotiation
process.”” Another case noted that, according to
established practice, the application of the para-
graph 164°2 and following ones of the German Civil
Code is excluded in relation to pure real acts, such
as the acquisition of direct ownership® (subject to
certain exceptions®).

2.3. Roman Legal System

The revolutionary history of France and later,
the power of the French Empire was not only dis-
tinguished from a political point of view,* the spir-
it of the development of the French Civil Code and
its national and public dissemination as a unified
model for the solution of social and legal relations
is significant,’® in order to establish a new order.
There is a code that establishes the legal norms
establishing and ensuring the institution of repre-
sentation.”

According to the French Civil Code, the institu-
tion of representation is provided for in the form of
code regulation, in the form of articles 1145-1161,%
where the three subjects of the relationship, which
is called the mandate relationship, are not institu-
tionally separated from each other.® The two par-
ties and the three entities are institutionally sepa-

51 BGH 19.12.2014 -V ZR 194/13.

52 See. § 164.

53 See. BGHZ 8, 132; 16, 263 and § 950 BGB.

54 Except of § 854 || BGB.

55 Brown, H., (2007). Napoleon Bonaparte, Political Prodigy,
Journal of History Compass. Blackwell Publishing House,
No5/4, pp. 1387-1388.

56 Lobingier, C.S. (1918). Napoleon and his Code. Harvard
Law Review, Vol. 32, N2, pp. 123-124.

57 Léon Julliot de La Morandiere, (1948). The Reform of the
French Civil Code. The University of Pennsylvania Law Re-
view, Vol. 97, Nel, pp. 1-2.

58 See: <https://www.trans-lex.org/601101/_/french-civil-
code-2016/> [Last Seen 25 September 2022]; Also, Code
Napoleon of the French Civil Code, William Benning Law
Bookseller, 1827.

59 See. Fauvarque-Cosson, B., (2014). The French Contract
Law Reform in a European Context. Elte Law Journal, Ne1,
p. 67.
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rated from each other in the German Civil Code. On
the one hand, a specific internal relationship was
established between the represented and the rep-
resentative, which is built upon granting a power
of attorney/authority to the representative by the
represented, on the other hand, other features of
the relationship between the represented and the
third party are significant.

The assignment of authority is an abstract
transaction, while the causal relationship exists in
the form of a contract of assignment as a bilateral
contract. The invalidity of the causal relationship
does not affect the validity of the abstract trans-
action, which was reflected in the German Civil
Code, and in the French Civil Code, the institution
of representation was regulated within the scope
of the contract of assignment, where the legisla-
tor distinguishes between the contract concluded
on behalf of oneself and another. Signed on be-
half of another person is a representation, signed
on your own name is not. As a result, according
to the French Civil Code, the power of attorney is
included in the content of the mandate and is not
separated from the latter. The reform implement-
ed in 2016, which aims to change certain aspects
of the content of Articles 1145-1161, has become an
important challenge for French courts.

2.4. Anglo-American Legal
System

The Anglo-American legal system develops the
modification of the institution of representation
from the foundations of the nature and history of
the Anglo-American legal family. That is why the
specificity of this system is determined by its dif-
ferent character from the continental legal sys-
tem.®° The influence of Roman law (as opposed to
a separate legal mechanism) on English common
law throughout its history of development was
very minor and did not touch the foundations.®

60 Zoidze, B. (2018). The Impact of Basic Rights on Private
Autonomy: Expansion or Limitation of Private Autono-
my (Review of the Practice of the Constitutional Court of
Georgia) in: Private Autonomy as a Fundamental Principle
of Civil Law, Zarandia, T., Kurzynsky-Singer, E., Thilisi: lvane
Javakhishvili Thilisi State University Press, pp. 93-95.

61 Zweigert, K., Kitz, H. (2001). An Introduction to Compara-
tive Law in the Private Law. 1st ed., Thilisi: “GCI”, p. 200.

In the typological characterization of the institu-
tion of representation from the point of view of sys-
tem comparison, the Anglo-American legal system,
together with the codified norms, also avoided rely-
ing on the institution on abstract concepts. Accord-
ingly, he developed practical-legal precedents and
theses of representation,® where representation,
as an institution of private law, is a self-contained,
self-regulating and customary law institution, which
most shares the sharp character of different families
of law. The systematicity of the English-American le-
gal system is conditioned by the practical-legal un-
derstanding of representation. It is necessary to con-
sider the structure of the liberal-constitutional state
and the development of the economy and the legal
provision of relations, including for practical purpos-
es. In the context of system comparison, it is signifi-
cant to what extent the institution of representation
in the Anglo-American legal system has been influ-
enced by the reception process and whether its re-
sults have been reflected in it. On the one hand, the
process of voluntary reception, according to which
the reception may be a conscious or unconscious aid
step of various international organizations, can be
evaluated positively. Crucial importance is attached
to the bent paradigm, which can be positive or nega-
tive — it is considered bent by the country from which
the law should be transferred.®® As an example of
forced implementation, we can consider the policy of
an imperialist state in its own colony. Among them,
the opening of the colony market for the products
of the center, where the relationship between eco-
nomic and legal paradigms is reflected. In the US,
the general indignation against forced reception was
manifested not only in legislative but also in political
processes. American law was able to establish the in-
stitution of representation, partly in a spirit based on
historical beginnings. The division of representation
on behalf of others and on one's own behalf has not
been established in this system. There is a principal
or customer and an agent - a person who accepts
the mandate to conclude a contract with a third party
on his own behalf, although he is accountable to the
principal, the legal relationship is called agency.

See Summary theoretical table.

62 Comp. MiiKo/Schubert, BGB, 7. Aufl., 2015, § 164, Rn. 1.

63 Comp. Kropholler. 1. (2014). The German Civil Code, Teach-
ing Commentary, Chachanidze E., Darjania T., Totladze L.
(eds.), 13rd ed., Thilisi: GIZ, § 164, 1.
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REPRESENTATION
AS:

GEORGIAN LEGAL
SYSTEM

GERMAN

SYSTEM

LEGAL ROMAN LEGAL

SYSTEM

ANGLO-AMERICAN
LEGAL SYSTEM

Independent institute

of civil law Yes

Yes

Yes Yes

Regulation form as of

Yi
code &

Yes

Yes No

Influence of reception

and legal transplant Yes

No/Partially

No/Partially Yes

Possibility to separate
two party (three
subjects)

Yes

Yes

No Yes

Differentiality of form
of causal and abstract
transaction

Yes

Yes

Yes Yes

The basis of the
validity of the contract:
condition / counter
satisfaction

No No

No Yes

Institute of
representation based
on law

Yes

Yes

Yes No

Institutional distinction
between power of
attorney and mandate

No

Yes

No Yes

Analysis of Decisions of the
Supreme Court of Georgia

First, let's consider the existing judicial views
on the institution of representation. The material
and procedural nature of the institution of repre-
sentation is shared in the practice of the Supreme
Court of Georgia. From a material point of view, the
court explains that “the institution of representa-
tion is based on the right of a specific person (or
persons) to represent another person (or persons)
in legal relations — the power of representation”.%
The court points out how important it is to system-
atically analyze the procedural arrangement of the
representative institution during the course of the
case, in order to outline each specific procedural
perspective, to base it on the essentially correct
definition-adjustment of the material basis.®® In
this sense, clarifying the procedural nature of the
material basis should be aimed at the correct in-

64 Ruling of the Supreme Court of Georgia in the Case Neas-
1281-2018, Dated 27 March 2019.

65 Comp. Dzlierishvili, Z., Tsertsvadze, G., Robakidze, I., Sva-
nadze, G., Tsertsvadze, L., Janashia, L., (2014). Contract
Law. Thilisi: “Meridiani”, p. 35.

66 Ruling of the Supreme Court of Georgia in the Case Neas-

1178-1098-2017, Dated 26 March 2019.

terpretation of its content.” From the procedural
point of view, the Supreme Court notes in one of
its decisions that in the case of court representa-
tion, if the party is unable to attend the sitting due
to an honorable reason, this does not exempt his
representative from also not attending the sitting,
if he does not have an honorable reason for not
appearing at the sitting.®® In particular, “resolving
this issue in a different way would make the ex-
istence of the institution of procedural represen-
tation meaningless”.® This issue is shared at the
level of uniform practice. On the other hand, in
another decision, the court uses the existence of
the institution of representation as a means of ex-
cluding a specific issue for procedural purposes.”
Accordingly, in practice, the opinion is recognized

67 Tumanishvili, G. G. (2012). Deals (Legal Nature and Nor-
mative Regulation), Thilisi: llia State University Press, pp.
90-91.

See: Ruling of the Supreme Court of Georgia in the Case
Noas-678-649-2016, Dated 16 December 2016 (in Geor-
gian); Ruling of the Supreme Court of Georgia in the Case
Neas — 847-847-2018, Dated 25 September 2018 (in Geor-
gian); Ruling of the Supreme Court of Georgia in the Case
Noas-1555-2018, Dated 7 June 2019.

Ruling of the Supreme Court of Georgia in the Case Neas-
800-2020, Dated 12 November 2020.

Ruling of the Supreme Court of Georgia in the Case Neas-
235-222-2015, Dated 16 March 2015.

68

69

70
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that the material basis of the institution and its
practical manifestation should be in logical har-
mony with each other.”

The court connects the implementation of the
institution of representation to a specific relation-
ship, where the founding norm of this institution
is supported by another norm useful for evaluat-
ing the existing relationship between the parties.
In one of the decisions, the expression of the de-
sire of the owner to sell the residential apartment
through the representative was supported by the
second sentence of the second part of Article 183
of the Civil Code,”” however, in another case, the
court indicates the importance of a specific legal
relationship,”? how important it is to study the na-
ture of the relationship and the place of the insti-
tution of representation in this relationship.”

For the issue of representation of a legal enti-
ty, the court theoretically defines the legal aspects
of the purpose of choosing to proceed through a
representative and names the following: technical,
psychological, humanitarian and structural as-
pects. After the content definition of the listed as-
pects, it is noted that “it is the institution of repre-
sentation that serves to better protect the interests
of the [legal] entity and achieve the above-men-
tioned goals”” In another decision, the peculiarity
of the assessment of the “problem of representa-
tion” in terms of the duty of loyalty”® was noted,
which derives from “the essence of representation,
which obliges the representative to be guided by
the interests of the represented person and not by
personal interests.”” i.e. at the formal level, the
material and procedural nature of the institution

71 See. Chanturia, L., Civil Law. General Part in the Collection:
Zarandia, T. (ed.), Fundamentals of Georgian Civil Law in
Georgian Judicial Practice. Thilisi: Ivane Javakhishvili Thili-
si State University, Faculty of Law, pp. 6-7.

72 Ruling of the Supreme Court of Georgia in the Case Neas-
836-1078-04, Dated 23 June 2005.

73 Comp. Okreshidze, G., (2020). Sub-representation (Judi-
cial Practice). Georgian-German Journal of Comparative
Law, Ne10, p. 64.

74 Ruling of the Supreme Court of Georgia in the Case Neas-
951-989-2011, Dated 10 November 2011.
75 Ruling of the Supreme Court of Georgia in the Case Neas-

917-909(k-16), Dated 19 July 2019.

76 Comp. Okreshidze, G., (2020). Direct Representation in
the Transaction (Judicial Practice). Georgian-German
Journal of Comparative Law, Ne10, p. 63.

77 Ruling of the Supreme Court of Georgia in the Case Neas-
766-766-2018, Dated 10 June 2019.

of representation is positively characterized in ju-
dicial practice, although the court develops differ-
ent judgments regarding the content of represen-
tation.

Let's evaluate some content aspects of the
institution of representation. Perceived is how
important an already existing norm is for assess-
ing the actual circumstances, even if this norm is
flawed. The nature of the dispute is responsible for
the multitude of problems of the content aspect.’
The court explains in one of the cases that the
plaintiff's claim, according to which the authority
to receive the purchase money presented by the
power of attorney is not confirmed by consider-
ing its content, is unfounded, because the consent
to the transactional representation “can be given
both orally and in writing”.”” The issue of relation-
ship between form and content is problematic and
relevant. The question is what is more important,
the content in the form, or the form nourished by
the content. The court responds to this issue with
the following reasoning: “The peculiarity of repre-
sentation is expressed in the fact that the rights
and duties of the transaction concluded by the
representative within the scope of his authority
arise only for the represented person. This is due
to the fact that the representative acts on behalf of
someone else and for someone else's interests. The
transaction of the representative is the manifesta-
tion of the will, as a result of which the subjects
of the relations that arise become represented and
the third person.”°

Thus, when evaluating the practice of the Su-
preme Court of Georgia regarding the definition
of the institution of representation, it is perceived
that the typological characterization of the institu-
tion of representation is not relevant for the court,
but rather the formal, casuistic and causal char-
acterization is important,® which is based on the

78 Comp. Ahlgren, C., (2021). Access to Publicly Funded Le-
gal Aid in England & Wales and Sweden — a Comparative
Study. Orebro: Orebro Universitet, p. 26.

79 See. Ruling of the Supreme Court of Georgia in the Case
Neas-191-2021, Dated 29 April 2022.

80 See. Ruling of the Supreme Court of Georgia in the Case
Neas-124-116-2017, Dated 23 July 2020 (in Georgian) in
Ruling of the Supreme Court of Georgia in the Case Neas-
127-124 — 2011, Dated 5 September 2012.

81 See. Kavshbaia, N., (2020). Invalidity of the Transfer of
Ownership of an Item on Behalf of a Self-Guaranteed Heir
(Judicial Practice). Georgian-German Journal of Compara-
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actual randomness of the assessment of the issue,
and the legal reasoning, as a rule, is of a non-uni-
versal nature in relation to the main problem in
theory. In relation to the main problem. According-
ly, the multitude of decisions, where the concep-
tual or substantive discussion of the issue of rep-
resentation is given, does not lead to a common
vision of the institution of representation.

As a counterbalance to the mentioned reason-
ing, let's consider some decisions from English ju-
dicial practice. The United Kingdom Supreme Court
case Lloyd (Respondent) v Google LLC (Appellant)
noted the particular importance of representation
when a person or group of persons is unable to
attend the trial.8? In another case, Cramaso LLP
(Appellant) v Ogilvie-Grant, Earl of Seafield and
Others (Respondents), the difference in the legal
effect of representation was explained in light of
the existing dispute relationship. It can be said
that the formal prerequisite for the admissibili-
ty of the institution of representation is met, al-
though the substantive aspects differ according to
the legal assessments of the trial court, regardless
of whether there is anything in common between
the content of the disputes.

CONCLUSION

The purpose of the study was to establish a
typological characterization of representation;
Determining the legal nature of representation as
an institution of Georgian private law and its legal
consequence. The study showed that the peculiar-

ity of the legal regulation of the institution of rep-

resentation, based on the question of quality and

naturalness, is one of the motives for the develop-
ment of effective methods of harmonizing® private
legal relations and solving problems.

Finally, based on the research, the following
conclusions were formed:

1. During the review of the regulation on the spe-
cific features of the essence and meaning of
representation, the legal framework, used to
distinguish the forms of representation, was
established.

2. Along with the general contractual differences,
the difference was expressed in the issue of the
functioning of a separate form, when the social
origin of the parties is formed into a relation-
ship with legal consequences.

3. In order to clarify the essence and purpose of
the institution of representation, typological
characterization is one of the important legal
aspects, on the basis of which it is possible to
determine the purpose of the institution and
the form of its organization.

4. For Georgian law, other legal systems are to
some extent a means of characterizing the sys-
tem-comparative context of the institution of
representation, which produces legal results
in judicial practice, taking into account the as-
pects of national legislation as well as harmo-
nization with the EU legislation.

5. The typological characterization of the institu-
tion of representation and the study of its legal
character showed the necessity of developing
sectoral forms and types in this direction.

tive Law, No7, p. 71. Ruling of the Supreme Court of Geor-
gia in the Case Neas-543-516-2013, Dated 8 July 2013.

82 The Supreme Court of the United Kingdom, Lloyd (Re-
spondent) v Google LLC (Appellant), p. 13.

83 Comp. Kardava, E. (2019). Association Agreement — a Spe-
cial International Agreement with Specific Characteristics in
the Book: Jorbenadze, S. (ed.), Sergo Jorbenadze 90, Thilisi:
Sulkhan-Saba Orbeliani University Press, p. 169.
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M939BEN0LY s ngMo@omo HMIbL3WSBbMHAL

31 dgo. 39MaLgmondg, . (2009). 39Mmdm Lsdsmool
1BmgowaLo LobEydyMmo 36xd7xd0. MdoMObn: g3Mm3y-
0 s 33sM710000 Lydsmamal nbbE0EYENL godm-
9390ammoy, 33. 401-402.

32 Fob&nMno, ., (2011). Ledmgsmagm Lsdsmormol Bm-
8900 bahomo. mdomobo: ,bLsdsmmomon”, g3. 424-425.

33 0d39.

34 3s30dg, b., (2021). HomBmBowagbemmdals Bod3znmm-
o0l §obodnmmdgdn. dgsMmgdncmn Lsdsmormol Jo-
Mmorym-3ymMmasbymo gnmbomnon, No7, 3. 24-25.

0600369mmods BoMAMIsaabanmodnb nbbhobhy-
HhobL A3BMYomMn090sLbMb o3e3dnMmgdom;

0) BoMAMBsagbmmonlb dbsmgms (byodo-
990hs) HgMdnbmmmanymo sbsbgangdabs ©o
1MM0gMmmMasdns360b Lognmbgon; g) BomIMds-
©396mmonb, Mmagmmiz 0bbhodyhob LoNgdh-
09 JRMY0s-dM3omgMdgo0b Mygamnmgdab bo-
30mbgoo;

©) BoMAIMBoag6mmdnb nbLbHBHYHOL babg-
9000Ld EV EIMgMOMN30 BMMIJONL EIYMBIEM-
00b bagnmbo.

Jommygmo dmegmob gMmo-9Mo  ma30bg-
09M905L 63MIAME3a)bL dnbEmbdomMMdby o
©o30M90sb dmMob d3030m LodosMOEydMN3Z0
dm3zmab oMaMmbgomobs. HgMmdnbmenmanymo dg-
L3030 LMONL bLognmbo 3MMOMgdgMo boboo-
000 babmpamm badsmmnmab FoMmyaymnmydy-
™0 306mb3gommonb dogomomdy dgazndans
BoMIM3zoa0bmm. ,bobm@omm dmgdgwgdoms
dgbmymgdab B9boL dgbobgd* LogoMmmzgmmb
03Lbhogoab dabobHMab N271-9 6Mdobgdnb 28-9
dybaob obobgmados: Lobmbomm dmgdgg-
o0b  JgLbMyamgds dnbomdnmmodnb (MBIY6Y-
O9amg00b, ©s30mydalb byadgzmyangdab) bo-
BYd39mDY.* ©33330MIN E3LELIMIOSL ©
00390M6gm  LodoMmm3zgmb  bLodmgomogm
3Mmagbob 103-9 dgbmob 3oMm3zgmo Bsbowob
99mMg 6060oa0sL: BoMAMBoagbamab yo3-
®g00dmbomgds o6 3obmboob godmadnbo-
MgmoL, s6@s BsMIMNIMOs ©s33mgdab (o-
Bomdnmmonb) boxydzgmds. LsnbhgMmgbms,
0y Mehmd dmnodMgoLb dnbomodommods MBTY-
6909mgd0LY O a30Mxd0b bgmdgzmymadanl
LagnmblL Labmpomm obmbIEydMmMosdn, Mm-
3L bagammzgmb bodmdomagm 3mogdbdo
3906mba®gdgmn o30mgonb bgmdngzMmymydsl
060496L domomgonb 3y3nmahgbmdob, bmenm
gmhAbomgddo y00mgob dobomodommodnb be-
®371d39mL.*¢ banb®gMmgbmes, gb ™a300909MYdS
07 LZbMBAYOMM boM3zgB0? N271-9 0Mdobg-

35 LobmBsMmm Habmob s39380Mxd0m Tgoc. BaBgmmaszn-
o, 0., (2022). LsBnbmgdom MAJIBOL bymdg3MmYmYds
— oM3mImonl Lozyd3zmydn s bsMmyms YBYOS-Om-
35gM0Os60 (Lagomonzgamml bodmgsmagm 3meoggdLbol do-
3oMmogds Aol dmHabMoggdal ;mebsdgemmm3g Gabwgbio-
700056). mdogmobo: ,,3gmMgnis”, a3. 210-211.

36 ob. Logomozgmmlb  Lodmgomogm  3megdlbo (1997).
36g0s. Tybamo 103. ULogoMmo3zgmmb  Le3obmbdw]d-
am  8536).  <https://matsne.gov.ge/ka/document/
view/31702?publication=118> [6ngnm 030mad.:
25.11.2022].
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00l 28-5 dgbeab Myaymamgdnmn bobosmon do-
BomMOnMMONLY O Eo30Mgo0b gMongmmdnds-
Mmgo0b LO3NMbL 3MbiMgbhym 860d369MASL
oM 360990L o sbndbym Loznmblb dbmemme
Logamm™ o 3gMmdm Lobm@pamm oghob* 89wa9-
6oL mo30L0xMY00; T03653L.%° gobbbgegzgdom
@abobgmgogmo 6Mdobgdnbasb, ,bm@pamoastnb
dgLobgd” bogdommzgmmb 306mbn bogMmormE oM
300000900 ©a33™Mg0nby o dnbmonmmodnb
L3NMbL, 3M3BgE TMNIBMIOL 83 P3965b369bL
BM3on 6o bb3zs bobab babmpsmm dmgdnwg-
00L goMamyddn.

dgLoxzabydgmMNY, oMbndbym 3MA3magLbyMm
DO3NMbMb Eo3e3d0Mydnm My doMnmon do-
©3Ma3g000 Asdmyomndgoymo LadmbsdsMmmmm
3Mog®Hn3godn. LoagoMm3zgmmb 3B9b6ogLb0 bLobo-
doMmomb gobdombgonm, BoMImMIsag)bmmm-
0000 JxmMydsdmbomagonb dnbodgds @O ©o-
30mM300L bgmdg3mMymadnb oEyds - gb mMo
9039690000306 IIMY300909M0  LodoMmmo-
MYM00gMMOss.Y Lobodsmmmm smbndbog,
Mmd d0bmdnmmody, MMIMNnSE ELHYMEY-
00 BoMIMBoagbmmody, dgdo gobbbzozwgds
©o30(mM900b bgmdn3Mymadnbasb, 30600000,
3MagdHo3nmo m3ambodMobom, gb 930650b369-
o 3M9axmnmgob BoMIMToagbgmbs o bo-
MImaqbomb dmMob ymoogmomosh, 95306,
MmEgbsE d0bEmonmos dodomomymos bLodo-
MomydmMnzgn 3M0ngmMomonb 30MYb3gmymas©
BomAmmagnbombs o d9body 30ML dmMNDL.*?
9.0. 306@MONMMONL sMmgbodns dgbody oMo
o 9abobyMmgds dob 60608y BoMIMBOE0NbL
IRMYO3IMbOMYo0L  ILAHYMYOSL.  Labo-

37 Logdomozgmmb obBosnol dobabEMmol Ne71-3 dMmds-
6905 ,Lobm@omm dmgdggdoms dgbmyamgdol §3-
Lob Jgbobgd” 0bLEMYNIE00L 3B 3037006 MOMosHY
(2010). 28-g xbamals 30370 3967E0. bLogoMmm3zgemmlb
bo396mMBAgdMM doi367.

38 0939, 83-3 3967B0.

39 ob. angmbodg, 0., (2021). 8gens@mMmo bmEsmaybol
Lodmgomagm  3obyboldggommds Lobm@omm  bods-
Mmoromdon (bo39bmMbAgdMmM MygnmMmoMmyxds s nbLbEN-
G1Eonmo godm§H333700). Logommzgmmmb gmm3bymo
16039ML0BIB0L Loghmsdmmobm LEYEIbEGYMO Lo-
973609Mm  3mbazgmabgnol 8mblybgdsms JyMmbogmo
U971 0o 893607M705°, 83. 279-283.

40 Logomozganml 30bmba ,6mBsmos@nl dgbobgd” (2009).
38-9 Gybenol 30M37emo 6sHoals ,,0“ 3963@0 s Bnbamals
37-2 bofoan. bogsmonzgammbs Lezsbmbdegdanm do3b).

41 Logdomm3ammb PBg65360 Lobodsmognmb 2006 Hemol 8
LyJ&807Mal goshy3aBnmgds Nosli-39-486-06.

42 03J39.

doMmom 930x30m BM3ML 93™MxOL o3 MM 0b-
bHohyHL dmMob o B60bs 3Msbdy godmogzb
0b dmogzaMmn gobdobbgzoezgdgmn 6036900, MMA-
MOMdE3 ©3900 bodmemm LO3bMbAgdMmM ho-
MAm o3 mMo LodoMmmydMmozn MmMmAnL gobo-
003600, 39MdmE, smbndbymo gobdompgonm,
©a33mMg00L bgmdgzmymads 30939m36900 00
bgmdgzmymadoms HndL, Lowog TboMygdeE
BoMmImEagnbombn oMnsb: gmmn dbMog, doMm-
60769090 (©s35mgdab 8083990), 03039 3MY-
oohmmo, bmgm dgmmg dbMngz, MBEIP6JOYmAO,
MHmIgmoE 300MHYWMMOL 3sWYoYM0 JBYEI-
00b gobbmMmEngmadeb s dmzomob Mmmdo
3393m0b90s. dsbgmo yhmogmomoob bogsbo
30 dgbodmydgmoas MmgmMmE nyMmoayma, aby
R3JHMOMN30 Jdgad500b gobbmMmiEngmgday
0ymbL, MoBgoE dgndmgds gonEgb d0bmodon-
Moy, 86 Logmom oM gonEgbL. o3 dgdmbgg-
3000, 3bony, MM dnbmdommods dgndmgds
dbmeme boxwydzgmo aymb o3semydnb bygn-
dg3ymydnm BomAmdmooma yMoogmomonb
0MbLbYOMONLY, BogMod dM ZdPHMMEIOS MBZS®
00 yMom0gmomosh. bLEmMg odohmass, MmI
OMJHM0bsmyMmes3 ©s35mMyonb bgmadgzmy-
ago0by (b3-0b 720-721) S JRMYOSAMLOWYONL
(b3-0b 109) d96y39hob Laxgydzmgdn 3mggbob
bbgoobbze BmMTnm MygxmnMmgds, M3,
B9Lom, M33006 Y6 vg39M0EML 3MagdHngsadn
dLae3Ln 06M33690900LY S oM3393mmdNlL
oMbLYOMOL. JBMM 3Mb3MgbHIYMOE o3 o bbgs be-
30mbgob 6adMmmanb 9body mazdn dg3qbgdnm.

BomMIMBoagbemmos JoMmoym badsmommyod-
Mm03 bLobHgdedn 0bLHOBHYDHOL Tgdoagnbgmon
Bomzggmn  baboaab  m30mbdMobom gbdns-
Bgds 0MmzgMmaL, dyodogzmab, 3madnbombgMmabo
o 69000 good®Mobn IMJdgg0900L d90(339m
bb3s 30Mgy0L/0bLbHOMHYHIOL, 0ydEs dbas3Ly-
00L d0ybgozs, domn oyMooymo 076900 ©
Lodommegdmngzn d7093900 gobbbzezgdymn..
306mbogMm BoMIMToagbemmaob dgboademms 37-
Bmomo  boagomEgdymm  BamMAMTa]omMody,
bmgmm  LobgmdgzMymgdm  BoMIMBZgb M-
0oL - B900ymamdNmN,” Logymabbdms, MmI
0bgmabyMm-039Mogymo  badsmomab  Lobhgds
306mbobdngMm BoMIMTo3aabmMMAsL 03 RmM-

43 dgo00. 9fJ35600, 0., (2012). 85L587 3nMmos nbEgMglig-
00l o330 Homdmadsaggbmmmodsdn (LogoMmo3zgmmbs s
89035600l Lodmgomaogm 3megdbol Bobgw3nm). do-
Mo Loy Mo s 306mba, Ne3(34), 38-39.
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000, My gmmInmoz 3MbhHnbgbdhyMo bodsmMmmab
LabgmMABoxMgdn dNaMy09b, MagdahaMn Mm3o-
bodMOLNM M 3axbL. LagomEydMM o b9-
0oymazMonmn aammadnb dJmby oymazs, Mm-
3MME3 Eoymanb 3MohgMmoydn LOZObMBIYdMM
M933™0M900L bobosmnsb godmanbamgmob.
0930M0M3©, JoMmmym badsmmamdn babmdomm
090053000 LOZ3IWMEIOYMM s B7dIYMABMMONM
bobggoo oymazab sbazg, doMIxaymomydgmo
Bmm3nL gmMB3d s bobonomn gobodnMmmodgol. Bo-
MIM3saa6mmdnb 0bbhoMHL 306MbIHdgMa
bagamm3zgmmb bodmgamagm 3mggbdn 85030
B909Mo300m0 O abobymgdom sagbL:
e dyboemn 103. 36909;
e Oybn 104. 3oMnggonb dgg3a00b sMyg-
Lohn BoMIMBoEEagbmMONLL;
e Odybmn 105. 6oMIMId3agbmMnb dgdMYY-
™0 §09360M0bmMoY;
e Odypbmo 106. 6500L godmzmgbob bszemo
BoMIMBoagbemmdnbsL
e Jybmo 107. 65MIMToE3abMMdNMN PR3-
@™g0sdmbogaody;

e Odnbmn 108. dghymodnbgdnb 30 EydymY-
00 J3™My003mbomydnb dg33mabob;

e Odpybmao 109. 6BoMIMIdE3aIbXMMdomN
JIRmMYd3dmbomydnlb dgbyzghob bLoggyd-
3wY00;

e Odyben 110. 60MIMT396M0L 0 EY0Y-

900 JxRmMydsdmMbomgonb gojombBymg-
00boL;

e Odnbmo 111. 3oM0gg00b EoEHd BoaMIMDo-
©326mmonmn JumMydsdImMbomMydalb go-

M93y;

e Odpybmo 112. bgmdg3mMymgdody oMol
IBWY0d

e Oybmo 113. BoMAMTo3a)balb Fom-
9000 BomMIMBoa906mMdN-
00 JRmMYosdmbomgonb bogmob oMm-
LgOMONLLDL;

e Tybo 14. LogymoMm M306 goMnggonb
©3900b Eoy3d3906mMMO..

2.2. ggmdobymo bodoMmomadMogo
bobhgdo

39M3sbmo bLodammmydmngn LoLHTS ho-
dmyomn0gonby o gobznmomgdab abhmMmono,
gfomo dbMmog, odmoamo boabgmdbogmydmo-

30 6oMIMB0J3b60@b ggMdobnnb 0d39MNd©Y,
0939M00ob 3003sMab MaL3YOMN330w©Y, 3o-
n3oMmob  Myb3YoMON30Eeb  Bogombom-bmion-
sanobhynm ggMmadsbnodwg o dob dgdama,
Mgy, bmem dgmmy dbMmog, ggMdsboob ai3g-
©9Ma3nymn MaL3YOdNn3nb babgmadbogmydmo-
30 0oMmombBgbMmogob 30MmOg0dn, dYysmnodyoL
BomMAMBoa96emmdab nbbhodhhob dMogzombe-
3396Mm306 abHMMasL.* ggMmadobonlb badmgomoe-
dm 3mggbob 3oMzgemo Bogbob 3g-3 baboab
09-5 30M0 0M93nm0MydL BoMIMDIoagbmmodn-
Lo s 30bEMONEMONL LO3NMbL.* ELYAZ3700
0030A69300 39M3sbnob Lodmgomogm 3mMmagbL-
do*® 6oMAMBoa6mmdnb 0bbhHohydHoL bydg-
M3300Ld O EILObyMxdL donmMyxoL:

o 30MygMoxn 164. BoMIMToaggbenb dngMm
393909070 3ob3boydab badsmmmyod-
M030 dogy;

o 3oMogMmoggn 165. d9dmyymo Jdgybo-
M006mMO0L dJmbg BoMIMBoagbgmo;

o 30MogMmogsn 166. 65dnb bogmn; bLagoMay-
©m 3Mby;
30MogMoazn 167. dnbomodnmmMdnb goEgas;
30MogMmogzn 168. Jnbmdnmdab go-
998909,

e 30MygMox3n 169. MBAYH5d MLy o 8d0-
Mngzgmo 3sm@Hbommob 30bmdnmmOoy;

e 30MygMox3n 170. dnbmdnemmoanb dmgdg-
©9000b 3900;

e 30MygMox3n 171. dmJadxgonb 35 Logo-
Mm@ godmEbogdab d90mbgzgzedo;

e 30MogMox3n 172. dnbmonmmodalb mJ3y-
996¢h0;

o J30MogMmox3n 173. dmJadggdnb 3o, MMm-
©9LE 30MTd NEMES 36 Y6 beMbms
00b6monmmonb goyngdgdab dgbobyo;

o 30MogMmogsn 174. 3xmgdsdmbagma 3oMab
Bomabmogn goMnggody;

e 30MygMmox3n 175. 3nbMONMMONL EM3Y-
996h0b o0MYb9dy;

o J3oMogMmoxgn 176. dnbmodommonb m-
3900000L  domoageMayme  ge-
dmEboaoy;

44 Pieck, M., (1996). A Study of the Significant Aspects
of German Contract Law. Journal of Annual Survey of
International & Comparative Law, Vol. 3, Issue 1, 115-116.

45 Markesinis, B. S., Unberath, H., Johnston, A. (2006). The
German Law of Contract, A Comparative Treatise, 2nd
ed., Oxford/Portland, Oregon, 65, 412-413.

46 German Civil Code [BGB].
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o 30MogMox3n 177. bgemdg3mymndnlb Y-
00 9MOYBMYO3dMbon BsMAIMBd3nb-
ob d9839Mm000;

e J3oMogMmoxn 178. dgmMmg dboMmab dogMm
bam393MYmY0sdY JoMmab JBmMYos;

o 30MygMoxgn 179. BoMAMBs3gnbemmdnmn
JIRMY039mbMydnb sMIJMbg BomMAMAs-
©396mnb 35bybobAznOMMOY;
30MagMagzn 180. 3omAbMngn goMnggodo
30MogMaa30 181. 10300 1103000 VEHOY-
o gaMmngnoo.

BmMm3sms dmEymmonbs o gobbabogmggman
bagnmbob 8608369MmmMdaL M3ombadMmabom 3g-
M3obyamo bodommagomangn bobhgds BoMIMDs-
©396mmonb nbLHNHYOL T3oBOME, BsMOME
o bognmbob dnbosMbmdMazgn sL3gdhHgdnb go-
Bgymazmo dogmomydb.” gb Lognmba B7LHO
@ LAMymMmymxzomo LIbMBIEgOMm IMbBYL-
M03900m bobNomM®Y0s, M3 guobbIMOL, MmMI
3963067 LodommmydMmng bobHhgdsdo BosMImM-
000396mmody, 330M39mabo, EobYd3900 Pbwo
nymb 03 bLodoMmogdMmog IMongmomosdn,*
MmdgmdoE 3e0b6@yds BoMIMIaagbemab 6o
bbgo 30Mab babgmom s BaMIMBdEEmIbMMON-
00 J3™Mg03dmbomydnb gamamgddon.”

3ob30bommo 3MogdHnznmn dogomomon. gg-
M3s6000L BggMamymo LabsdsMmmnmb gMo-g-
Mo Logdgdn Lbzs oMol eBay obgoMndob Fo-
0mygbgdom, bgmdgzmymadnb oYdnL39b
dn0dsmomygmn mobbdmdnbsb, Mbmonb @mMmTnm
3900Mm 93430mMmbmob ©o3e3d0Mydnm -
©3060o, MM bobydgs bbznbo bobgemono dmJdg-
900, MMIYMdBI3 3o3MEImM®Igos BoMIMDo-
©396mmonb 69bgd0.%°

bbgo LOJdndn go3gws aMYds, MMI ym-
39 3Mb3MYhym 890mb3939d0, My 3o8Yn39-
o0 mo3L d9039390L dYyn3zgmmsb 69dnb3ngMo

47 ob. 3mm33mmgmo 0., 3gM3sbool bLodmgsmogm 3mea]d-
Lo, EsMxsbns 0., F9dgmod3nmo b. (BonoMmad.), hohs-
60dg 7., @sMxsb0s 01., momsdg . (Mge.), 3g-13 go-
dmg., mo., 2014, 33. 90.

48 ob. o6&1M0s, ., (2011). Ladmgsmogm Lsdsmomol
Bmaoen bofomo. ;mdomabo: ,bsdsmomsman”, 83. 421-
422.

49 ob.: 3830dg, b., (2021). HomBmBoagxbamodnl 653c30-
ammodol Hobsdnmmogdn. dgsmgdomo Lsdsmomol
Jofmonm-gghdsbymo gnmbogmon, No7, 33. 16; 3bogsdy,
d., (2016). HoMmOmBoagbenmodol 0bbEoGyB0 odo-
BobEmMoE0m Lodsmmamdn. mdomabon: oby-ob godm-
9390ammoy, 83. 21-22.

50 BGH 11.05.2011 — VIII ZR 289/09.

3MbModhnbgeb o dmem g®Hodody Lobgm-
d93M9modm dMm@o3oMo3ndgolb dyodogzamb do-
0bmoL, dynw3zgmb gmbogMmymo dgx3sbgdom
dgndmos 030Mamb, Mmd dyodozsmon dm-
™a30Mv3q00b 3MmEgbdn godynw3zgmab bobg-
M0y o BaMIMBdagOmMmMdnmn JRMY0sdm-
bogmgdom LaMagdMMOL. 30093 9fMm Logdndo
omnbndbs, MMI d330Modymn 3Maghngnb
m360bdd, 3ggM3sboab badmgomagm 3magLbob
164-9%2 o 090gman 3oMagmMoxrgonb godmyg-
6900 godmoMmogbgds 630b6s Mgomogdhgomob
0000M™M000), 00g30MNMdE, MMmgmMmoEos 30M-
©330M0 dggmMmmoOgamonb 39dg6s% (goM3zgnmn
309mbs3amabob gomzsmabBabgdam™).

2.3. mdoubymo bodohomagdogo
bobmado

LagyMObggmab MyzmeyEnyMmo abHMMosd O
d9003Ma, LogMobggmab nd3gMonb dmyzsdm-
bogmgds of ymgoms dbmeme 3mmohngymo
M30mbOBMOLOM godmMAgy™N,* Lagymabbdms
LoxrMabggmab badmgomagm 3magbob d9dyds-
390000 s MMmamMmE 9Mmzbymao, nbg LodMIsM
393ME9mg00L LyMNL33gmnds, MmgmMmE Lm-
30omMyMn o LodoMmnydMmngzn JMMngMoMdY-
00L goobyYy39Mnb PboxnEzoMydymo ImEymon,*
obamo 65LM03NL LLEE)bo. IMJgEIOL M-
©99Lo, MMIgM0E 90agbL BaMIMToaggbmm-
00b 0b6LHOHYHOL EOIRYILgogM o PBMY639-
mdyma3 bodaMmomab bmMmTnoL.>

LogzMobggmab Lodmgomagm 3mogdbob do-
bgoznm  B65MIMBd3a06MmMO0L  abLEHBHYMHO
39m30m0bBnbgoymns  3MmEagbobggmo MHay-
m0oMmyonb gmmdnom, 1145-1161-9 Igbegdnb babo-
0,°% LaaE 9MMBbymMLES6 0bLHNDHIYEGNYMI©

51 BGH 19.12.2014 -V ZR 194/13.

52 ob. § 164. HomImBoca)abmol dogh 3o3g0g0m0 go-
Bboegdnl LadsmommgdMnzn dogs.

53 ob. BGHZ 8, 132; 16, 263 s § 950 BGB.

54 8399mbo3amobing § 854 11 BGB.

55 Brown, H., (2007). Napoleon Bonaparte, Political Prodigy,
Journal of History Compass. Blackwell Publishing House,
Ne5/4, 1387-1388.

56 Charles Sumner Lobingier, (1918). Napoleon and His
Code. Harvard Law Review, Vol. 32, Ne2, 123-124.

57 Léon Julliot de La Morandiere, (1948). The Reform of the
French Civil Code. The University of Pennsylvania Law
Review, Vol. 97, Ne1, 1-2.

58 ob. 06zmmAs30s 330830MEBY <https://www.trans-lex.
org/601101/ /french-civil-code-2016/> [dmenm §3c0m-
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of 0803bgds yMomngmomdnb Lodo bLyongddo,
MmIgmboe3 96mEgds oz3amygdab yMmogmom-
00.% mMmo dboMy s bLadn bydngdHo nbLHOHIEN-
360 gosdMyd0m 9Mmdabgmabaeb gondngbs 3g-
36000 Ladmgamagm 3meagbdo. gMomo dbMng,
Aodmysmnd@s B3MIMEagbnmby o BaMIMTs-
©3969mb dmMmab 3mbzMgdmo dos yMomng-
Mmomoy, MMIgJmoE 93303m0s BoMmImoagqgbomo
30Mob dogm BoMIMIdag6mMabamznb dnbom-
00monb/yxamgdsdmbomgdob  30bogdgdsdy,
dgmmg dbMmog, Lognobbdms BoMIMEagbomby
o 3d9Lodg 30ML dmMab yMmogMmomonob Lb3o
™o300bg0yMgdg00.

JR3mMx030mbomgdab dnboggds BoMmIMo@as-
BL SOLEHMIFHI™ oMngngdob, bmmm Joyndomy-
M0 3Mm0gMmomos sMbyoMOL a3amydab byn-
dg3ymydab gmmdom, MmgmmE mmdbMogzn
bgmdgzmymads. 3ondomymo ymoogmomonb
00000MMOd 3a3mgbob oM sbgbL ddOLHMIIDY-
om0 3goMngnonb 6s3300mMOsdg, M3 dnbabo
39M35600L bodmgomagm 3meodbdn, bmem Lo-
RM3639m0b bodmgomogm 3mggbdn BoMAMDo-
©396mmonb 0bbhodHo oz30mgdab bgmdgg-
MYmgdnb goMagmyddn EoMyarmMoMmEy, LOEIE
L3Nm0 s bb3znbn babgmono OO bym-
093M9madob 306mbaygdgemn gMmmdabymnbaseb
39600bb30390L. bbzobo Lobgmom EOEHOHON
- 9L oMab BoMIMTOExbMMOY, Loggmamn bo-
bgmoo ooy - sMo. 35939®, LogMs-
63900L Lodmgomogm 3mwgdbob dobgz0m,
906mOnmMMOs IMJE9M™M0s a30(mgonb dnbo-
omMbAn o oM 0B0nzxbgds 83 33960L369MmMNLZ6.
LoxMabggmalb bLobodsMmnmmydobmzob Tbnd-
369mm306 godmb39g30 goongdis 2016 Bymb
3o6bmMmEngmadymn Mygmmas, MmImob J0do-
600 1145-1161 dgbegdab dobsombob goM33gyemo

ob3g9dhob 33momaodo.

2.4. obgmobyMm-odgognmo
bodoMmomagdozgo bobhgdo

06gmobyM-039Mn3ymn LadoMmoMgoMN-
30 LoL®HYFs BoMIMTdEEIbMMONL nbLHNEMH -
Hob  LobybbzomdsL  nbgmNbLYM-039M03yeo

LadoMmOmob mgabob 03y69060Ls s abHMM0NL
LO®YI3™MYONEIB6 33003MJOL. LEMMY® sdnhMma,
03 Lob@9dob bL3gEBRNZPMMOSL 3MbMHNBYbMHY-
Mo Lodamomab LobHgdnLasb gobbbzezgdymn
bobnomon gobLodM3M3L.* MMTobymn LoDo-
Mool go3mgbs (Bomzgyan bodsMomangdmng
89996098006 dndsmmgdom) 0bgzmabym bog-
Mmom LodasMmmambg dnbo gobznmamgdab abhm-
M00oL gobdogmmodsdn dgho y360dz369mm aym
o oM 395000 LOBYd3mM90L.S
BoMIMBoagbmmdnb 0bLhHodHoL bLobhg-
0090M700L  M30mbLIBMObO  Ho3MEM3ny-
M0 ©abobNomgdabsb 0bgmabyM-039Mnlymo
Ladsmommgomogn Lobhgds ZMmEoGnENMYdYM
bmMBgomob gMmmo sdbHMoJbHym (36909099
06bhHIHOL EOYMEBMOSLYE ImyMmns. dgbo-
0000Lo©, gobognmoms BoMIMTdaxbMMONL
3MogdHognm-bodammnmgdmngn  3MYE39abMhI-
00 ©d m9%500900,2 Lo BaMIMTOEE]bMMOY,
MmgmmE 3gMdm bodsmmaob nbbhodhyho, mzo-
M3YmMRa©O, M30000939™MnMxoo0 s A397-
mgonmo badsmmemab 0bbhohydHos, MMIgmog
y39madg 3ghom 0B03MyoL bLadsMmmeab myaby-
00L bbgoabbzomdab 3339mM baboamL. 0bgmMo-
LyM-009M0o3gmo  LodommmadmMngzn LoLHYINL
LoLHTPMMOSL B3MIMTOEEIbMMONL 3Magdn-
39m-bodomMmmgdMmngn gosdMmgds goboadnMmmoy-
0L. gobom3zamabBnbgdgmons WndgMomyMm-3m-
BLoBHY3NgMo Lobymdboxmb LHMYIDHIMS ©O
93mbmadngnb gobznmamgds s gMomngmmmdsmo
boadsmamgomngzgn 30MYb3gmymas, doc dmMab,
3Mogddognmn d0d6500bm3z0L. LobHgddgoMmyg-
000 3mbhgdLbhdo Logymabbdms, My MIEYboE
39603000 65MIMBO396MMO0L 0bLHNHYDHTo
063mobyM-039Mngym Lodommmgdmng Lobhg-
0000 M9E9x3300L 3MmEgLoL go3mgbs s snbo-
bs my oMy dob3n Tabo Jggaad0n. ghoman dbMmag,
Bgdoymammodnmn My3gxnE00b 3Mmzgbo, MMA-
oob dn0bg300 MyEgx3Ens dgbodmms bbgoe-

9o: 25 LggdBgddgMon, 2022]; sbg3g, Code Napoleon of The
French Civil Code, William Benning Law Bookseller, 1827.

59 ob. Fauvarque-Cosson, B., (2014). The French Contract
Law Reform in a European Context. Elte Law Journal, Ne1,
33. 67.

60 ob. bmady, 0., (2018). doMomoen NBMIdJO0L 3o3eMgbs
3960dm 93@mMbmdnsBy: 39Mdm 53EMbm3nals goxsmom-
905 0y dgbmye3s (bLogomom3zgmmb La3MbLENEGYEOM
Lobodsmomml 3Mad@niol dndmbom3s) 3Mgdnmdon:
3960dm  53&mMbmadns, MmamMmy 3gMmdm LsBsmorolb
®1dy8egdmnmo 3Mnbindn, Bomsbons, m., 3nMBnb-
L30-0bagM, 7., MdnMOLn: MbY-0l godmAEyMmMOY, 33.
93-95.

61 339032030, 3., 3mBE0, 3. (2001). dgsmadoon bsds-
Mmoom3amebymools dgbozsmoa 3gfmdm Lsdsmool
bzgmmdn. mdngobn: ,,xobosn*, 33. 200.

62 97500. MiKo/Schubert, BGB, 7. Aufl., 2015, § 164, Rn. 1.
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bbgo bagmmadmmabm mmMasbadsEnnb, dg36907-
o0 36 397936909m0 obTdaMydab Bodogn aymbo,
©3x00ma© dgbadams 39x30LEYL. goedby3zg-
th0 96003690mmo0 9609900 Mma3b dmbzagnm 3o-
Mongdob, MmIgmoE dgndmgods ©oYdNM0
34909300 AIMIHobo nymbL 86 omymxynmab - nm-
3mqds mo3Lb dmbzaggmo 0d 439ybob dbMo.b,
LONEVbOE P6S godmM3znEaL Lodommomn.®
ndymydnmo gobbmmzngmgdab dogsmoms d9-
330dmny gobgnbommo 0d3g9Mnsmabihymo bo-
bgmdbogzmb 3mmohnzs obLO3y 3MemmbBosdo.
900 dmMmab 3memboab d3dMab gobbbs 396¢HMOL
6o60M3nbLM30L, LaaE v0bobgds g3MbmangyMo
©o LOFMEMYOMNZ0 33MdENZT]00L MBboR-
Momody. 9d03-do ndymgdomn My3ax3En0b 60bo-
00333 LogMmom dITMMYdy, Mo dbmmme
LO3ebMbBAYdMM, sM1dgE 3Mmmahnznm 3MmEg-
L90dn godMzmMnbEL. ¥39M03nads bodoMmmam-
do dgdonm BomAMToagbemonb nbbHadyHab
Aodmysmndgdy, babnmmdMmng abhmMmoym bLo-
6y0LBg PoBYJbgOxM™ LyMabl39Mx0DY. bbgnbo

63 dgoc. 3Mm33mengMo 0., ggMmdsbool Lodmgomogm 3m-
©77L0, sMm)sbas 0., Fgggmsd3nmn b. (BonoMmad.), hs-
hobadg 3., @oM)sbns 0., moemadg . (Myco.), 83-13
350mg., 0., 2014, § 164, 50%. 1.

o bogymoma bLabgmom BoMIMTdaxbMmMONL
©oymxd 83 LoLbHYTsdn oM AdAMYsmNOHOMY.
0MLYOMOL 3MNBEN3oMN 867 83339000 S V39-
bho - 30Ma, MMIJM0E 33 70sL 0oL, MmJ
oMb bgmdgzmymagds 99Lodg 30MmMab Logy-
oMo bobygmom, Mmydzs 96gaMndzam@xdymMNy
3M0bEn3smab 60608y, bodsMmmnmmgdMngn yMmo-
9MMods 016MmEYdy, MmamME 93906hnMgdo.
nb. 99053509090 mgmMmoyao gbMogao.

LAJICTIZICML JBIB6IJLO
LAbIFIEB AT MbL
8003693300033 0L
J60M0B0

0M330030M39mMy©, 3dobznbommaem BoMIMTo-
©396mmonb nbbHoMIbHoL Todomo sMLbYdYIN
LadMbLLTIMNEMM  BoMIMEE]bqdn. LogomMm3zg-
oMb 3996590b0 LobodomNMML 3Moghnzodn go-
B00M90mns B3MIMBda)bemmdab 0bbohy-
Hhob dohaMmoomyMmo s 3MmEgbyemymo d3690..
dohgMoomymo m3ombadMobom, LobodoMmmgm
39630MbHogL, MmA ,,Fohdmdoeggbomonb nbbSEn-

B98L bo®yd3ese 333L 3mb63hgBIn dohab (6

0630LIM-
JOMOIX0 39MAV6I0 MM3V6I0
60&62%‘?82,%@“)60 LYFIMOILIOMN30 LYFVMOMIOMN3N LYFVMOMIOMN3N b 0: oa ;g‘ggﬁnnsn
bOLOIFY LOLOIAY LOLOIAY
bOLOIY
336dm badomoob
©33MY300090gm0 ©0sb ©0sb ©0sb ©0ob
0bbhohado
M9g3momgodnb
3m©9JbobAngMo gmMmAS ©0s0 ©030 ©030 30
93936000 S NYMoEOYMN
HHBbIMaBAHNb go3ebo ©nob oMy [/ 6sBoamomng | oMy / Babogmmomng ©nob
meo dbamab (bado
L3097 HnbL) 3godn360L ©0sb ©0sb NN ©0sb
d3Lodmgdmmod
399%0myM0 o
J0LHMaJhmo goMnggdab ©0sb ©0sb ©0sb ©0sb
}mMm30b bbzoobbzombds
bymdgaMymgodab
60930mMdnb baggydzgman:
30fmds | 338b390M0 AON AON AON ©0ob
©093004mxz0mydy
396mbabAngMn
60M3MDg)6mmoab ©0sb ©0sb ©0sb NGH
0bbhohydo
906mO0mMMAnbY ©
©0333¢300b n6bHoGHIEYMo NN ©0sb NN ©0sb
3°60Lb303900
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30homo) 3830900 bsdshomegohnz yhonghoimodgodn
fohdmspgnbmb bb3s 3nha (36 30hgdn) - Fohdmas-
03960moO0nL 32309000mMbLNEY0L.“5 LOLOTMMEM
d0ym0m9oL, My MedEybo 8603d369mmM3zs600
BoMIMBoag6mmdnb 06LHNHHOL badMmEzgbm
dmbybMmnggdnb bob®H9dgMo sbsgMnB0 YdgsME
bagdob ab3mMgEMMONLLL,® ymzgma 3Mb3iMghy-
oo 3MmEqbyamyma 39ML3YJH030L godmbolszg-
03©, ©39RYJbmL dohgMmosmymo Loxkyd3zmab
oMbgoome  LBEMM  gobdomBgos-00boaga]-
000.%¢ 83 goggd0m, dohgMmnsmyMmo Loxkyd3zmab
LodmMmEgbm 096900L goM3zg3e dndbs® b
0bobozwgb dobo dnbssMmbNL LEMM 0bhgM3Mmyg-
HhoEnaL.”  3MMEgLYSMYM0  M33MbIdMOLNO),
30960900 bLobodommmm gMmm-9M0) owsby3g-
homagosdn ombndbogb, MMA LodMMEgbm Bo-
MIMBsa)bmmodalb dgdmbgzgzedn, oy dboMy
bododom T0Bgdom 39M dbgMmbgdb LbEMDVBY
©@abBMYdL, gL 3M dMd30LYRMAYOL T0b BoMAM-
00003969mbL 030LE6, MMA sbY39 oM OgLBEMMD
LbbMTsL, My b oM goshbns bbmDsdYy godmy-
3boadmMmMonL bodsthom 80B9B0.%8 3gMdm, ,o0
Lagnmbab Lb3sg39MI® Bowabyzghs dBML -
339M3o3ms LadmmEgbm BoMIMB3706MMONL
06LbOBHIHOL 3MLYOMOILY gb Loagnmbo gMmmg-
30Mm3060 3MogdHn3nb mMbBge godnoMmydyamo.

64 Logdommzgmmb nBgbogln Lobsdsmommmb Ladmgsme-
Jm bogddgoms 3omo@nl 2019 famol 27 FomBol Nosl-
1281-2018 gosHy3a@omyds.

65 dgoc. damogmodsngmo, B., 39ME39d3, 8., Mmodsgady, 0.,
b3560d7, 8., 33ME35d7, M., X565305, aM., (2014). Labgam-
dg3M1nmaom Lodsmmomo (Lobymddm3sbgmmm bsds-
Mmool b3mmgdolozal). cdomobo: ,d3M0nsbo”,
a3. 35.

66 Logdomm3gmmb nBgbogln Lobsdsmmmmb Lodmgsmes-
Jm bogdgoms 3omo@nl 2019 famol 26 FomBol Nosl-
1178-1098-2017 goshy3a@omyde.

67 dgo0. 01935603300, 8. 8. (2012). 3oM0agg0900 (Lsds-
MorengdmMmn30 076705 s bnMds@oymo Mygnmomgods),
000mabo: ogmosl LabgmadHoxmzm Nbo3zgmbodgdol go-
dmag0mmody, 33. 90-91.

68 b Lagombo gMmoa3zsmm3sbn 3Magd&nizol mbybgs go-
Bosmgdymo. ob. 58 3Mad@n3nl dgdoagbymo Logdg-
700: Lagomm3zgmmb YbBg6s5L0 Lsbsdsmmenml Lodm-
Joamagm bagdgms 3samo@ol 2016 fanol 16 cog3g80Mmals
Nosb-678-649-2016 goahy3a@0myds; Logdsmmagmmb
11960700 Lobodsmomlb Loadmgogmagm bLogddgoms 3o-
B0l 2018 famob 25 Lyg@gdomol Nosl-847-847-2018
390059Y33B0mg0s; Logomm3zgmmb NBboglo Lobods-
Mmorenmb Ladmgomoagm Logddgoms 3sma@olb 2019 fanol
7 0360L0b Nesl-1555-2018 goshy3a@omgds.

69 Logdomm3gmmb nBgbogln Lobsdsmmmmb Ladmgsmes-
Jm bLogddgme 3oamoa@ol 2020 Hamol 12 bmgddmol Nesl-

800-2020 goshy3a@omyds.

dgmmyg dbMmong, b3y owabygzghnmgdadn, Lobo-
dommmm, BomMAImMBoagbammdnb obbhodyhob
oMbyomMOsL 0ygbgolb, MmgmMmy MmbimMgbamo
Lo3nmMbab godmmozbznb bodyemydeb 3MmMEgLY-
om0 8096900LM300L.7° gbsdsT0LY, 3MagdH0-
3900 dm0aMmgoymoas ambadmgds 0dob dgbobgod,
Mmmd obbHoHIHOL dohgMoomymo Loxyyd3zgmo
s dobn 3Magdhoggmo godmzmgbs mmanznm
036b3900Mod0 ybs nymL 9MMsb690Mb.”

Labsdommm, BaMTIMTdaxbMMO0L bLEHN-
Habob 90m7Jdggdsb n303d0M9dL 3mb3MyHym
30M009M0mMOsL, Loog o8 nbbhodybhob oT-
®9dbydgmo bmm3s dbomgms dmMab smLd MO
30009M0mMO0L  9LoRVLYOMOE  ZadMboIan
bbgo bmMBnMos godysMydyn. gMo-9Mm oo-
By3gdhomgdadn dgboggmmab dngm bLogbmzmy-
090 0060b goyonwznb LyM3znmab godmzmy-
Bbo BoMIMBoagbemab 093d39Md0m, FodysMmo
badmgomagdm 3megdbab 183-5 dgbmob dgmmMy
Bobogmab dgmMmy Bnboogdnm,”? mydgs bb3s
d90mbz930d0, Labodommnmm 3MmbiMgbyma bo-
dommmaomngzn yhmogmomonb 360d369mmods-
99 3090000m900,” 0 M3F9bo 3603369mMmM30-
600 dgLBs3mMam 0gbsb yMmogMmmmonb bobnomo
o 65MIMTda96eMmO0L nbbHBHYDHOL sanmo
50 ymhmogMmomosdo.’

nymooyma 3oMob BoMIMTdabmmonL
Lognmbobmzgob  Lobodommmm  MgMMOYMOE
3960L00dM3MO3L BoMIMTaxbenlb 39d39Md0m
BoMmdmyonb oMAg30L T0BOOL bLodsMmomgdMmng
oL399H90L o sLabgmMadL d90aaL: HadboznMoa,
gbogmemagoygmo, 3xdsbohomymo s LHMYT-
hamymo sb3ggdgdn. Asdmmgzmomo sb3gdha-
00b dnboomMbmOMN3n BobdoMmbgdnb d90w3I3
3mb0867mo0s, MmA ,,bfmhge [0ghnenyon] 3ohab

70 Logdomm3gmmb nBgbsgln Lobsdsmommmb Ladmgsmes-
Jm Logdgoe 3oma@nl 2015 Hemob 16 dofmEol Nesl-235-
222-2015 goshy3a@omyds.

71 335370000 0b. FobBMns, ., LodmJomogm ULods-
Mmoo, Bmasen bahomo 3Mxdnmdn: Bomsbns, o.
(M9c0.), Logomm3zgamb Ladmgomagm Ladsmormal bo-
®3Nd3m00 Jomoym Labsdsmorm 3Mog@n3580. Md0-
mobo: 0y oyMooymo B30, 83. 6-7.

72 Logdomo3gmmb nBgbogln Lobsdsmommml Ladmgsme-
Jm, Ls83HsMmBgm s go3mEMIOal Logddgms 3oamo@ol
2005 Hamob 23 0360L0l Nesl-836-1078-04 gocsfhy3gdon-
mgos.

73 dgo. mymgdndg, 8., (2020). LYOHoMBMIoaggbaMMOS
(bLobsdsmmam 3Mag@03s). dgsMmgdomo Lsdsmormob
Jofmom-ggh8sbymo gymbsamo, Ne10, 33. 64.

74 Logdomm3gmmb YB3609L0 Lobsdosmorgnml 2011 Henol
10 bmngddmol Nesl-951-989-2011 goshy3g@omgds.
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n689hgbgonb Y390 033000 o H9MOMbNIbI0N
dn%69000b dnmf930b 9dbobyhgds Fohdmadoeggb-
0monb nb6bB0BIB0.“7 bbgs gawabyzghomgdadn
00060360 ,60MIMBd370MMONL 3Mmomydnb™
d93300900L M030L7509M90s gMMgxgo0L M-
30mMgmoOnL gMmomdn,”® MoE godmanboMmgmob
»Fohdmadseggbomdnb ohbnesb, hmdgong Fohdm-
000396900 039009090900 fohdmeggbnon J3o-
hob 068ghgbgonm o vhs 3nhsen 0689hgbgdom
nbgeddmzebgomb“” g.0. gmMmIsmyM ©mMbydY,
BoMIMBoagbmmdnlb nbLHOBHYHOL dohgMmoo-
mymo s LodMmEgbm 096900 EIIONMIDIY
©3bobnomgdymn  Lobodsmmemm 3Moghnzado,
0393d bobodsMmmnmm gdobbbgeggdym dbygmm-
000 930000M70L B3MIMTOZ)6MMONL dnbosMmbL-
006 ©o3e3dnMydnm.

d930030bm0o  BoMIMToagbmMmdOL 0bbH0-
Habhob Me3gbndy dnbssMbmoMogzn sb3ggho.
omdda@ns ab, 0y M3 bo 360d369mm35600
3339 9MLYOYMN bmMMBs BoghmMOMazn gamgadmy-
090600L dgLOBLYOMOE, Wbl gb bMMTs nymbL
boM39B0b 3dgmbs. dnbosmMbmoMnzn ob3gghob
3MHmMOMgdoms LNIMOZMYL gobsdnMmOmgdL o-
30L ®o3009079M900.72 Lobodommmm gmm-gMmm
bogdgdn gobdompogb, MM Zobohmmob 3MY-
H96%00, MMAMOL 0obobdo, BoMIMoagbomon
00bmodnmmodnm bsbynmdnb Mmabbab omgdab
JIRMI4030mbomgds M obdHMEyds dobo do-
BoombOL gomzomabbnbydnm, oMab oyLLdY-
09090, Maasb 6905 goMnggdnbdngma Bo-
MIMBsa9bmmodnb dgbobgd ,d90degds 3onEgL
hmgmhg d930hoe, nbg Faghoomonm.“” gmmadnby
o 30650MLOL dndamMmMxo0L bognmbo 3MMOMY-
9960 o sghomymas. Lognmbogzns My JBMM
0600369mm35600 g3mMdodn dmJEgymo dnbo-
oMb, 07 Jdnboombono BobodMEmydn amMMIo.

75 Logdomozgammlb  bgboglbo  Lobsdsmognmls  sdo-
BobEmMOE0Ym Logdgms 3ses@nb 2019 Hoamals 19 n3mo-
Lob NedL-917-909(3-16) gosfy3g@nmgds.

76 dgoc0. mymgdndy, 8., (2020). 53350 HoMmdmBocggbenm-
00 3oM0gg0sdn (Lobodsmommm 3Mmogddnis). dgomy-
000 Ladsmomol Jomorym-ggmadsbymo Jnmbowmo,
Nel0, a3. 63.

77 Logdomm3gmmb nBgbogln Lobsdsmommmb Lodmgsmes-
Jm Logdgms 3oemo@nl 2019 Hamol 10 0360L0L Nesl-766-
766-2018 goahy3a@omyds.

78 dg5c0. Ahlgren, C., (2021). Access to Publicly Funded Legal
Aid in England & Wales and Sweden —a Comparative Study.
Orebro: Orebro Universitet, 3. 26.

79 ob. Logomozgmmb PBg6sgL0 Lobodomorgnml Lodm-
Joamogm Logddgoms 3oamoa@ol 2022 fenolb 29 s3Mmogols
Noob-191-2021 goesfy3adnmgds.

00 LognmbL LobsdsMmmmmm gbdnobgds dgdoan
dbzgemonm: ,Fohdmdoeggbomonb 0mo300903-
hgds n8sdn godmanboByds, hmad fohdmdoeggbonb
dngh 00300b0 3209000mMbNEYONL BQVh30g0dn Po-
090900 3oh0ggono Y®BCYoJon Qs IM3s0IMOY-
00 fohdmydmoo dbmome ffohdmeggbne 3nhb. 9L
80630hmogdyons 0dnm, hmd Gohdmdoeggbgon
dmdgdgenob bbznbo Lobyonms o bb3nbLo nbB7-
hgbgdnbomgnb. Fohdmdoegngbonb gohnggds 3gb
6900b 08330hn godm3z09bos, hmdonb 90939003
fohdmdmodnon yhooghomdgonb  bIO09gB89g00
bo90006 fohdmeggbaon oo d9bvdg 3nhn“E°

0009600, 650MIMTda6mMmMb0L 0bLEHNEMY-
Hhob gobdom@pgodnb d9bobyd bogoMmm3zgmb PB9-
6ogbo LoLOFsMMNEML 3MagdHngdnLb dgxsbydaLLL
00Mgdsny, MMT LabodaMNMMLMZ0L dgHYsmy-
M0 oM 3MobL BaMIMIaagbamodab nbbhobyH0L
Hho3memagnymo ©oboboomyds, sModgw 38603-
369mmooL 0dgbb ymMmIseyma, 30070LHYMO
3990o0mMyYM0 obsbNomMydy, MmIgmoyg 9xRYd-
6900 bLognmbab TgxsLYONL GodbhmdmMng d9a-
0b393000Mm00L o LOTaMOgdMN3z0 AbFIMMOY,
Mmmammz 6gbo, sMoboymzgmmom bsbosmobos
09gmM0530 sMLYOYM doMNMdE 3MMOMYTsLMSb
0000Mmg00m. d9gbododnboE, Bowabyzghomy-
00y LNAMO3MY, Lol BoMIMBsagbemodnb
bognmbob (36900L30gM0 ™y dnbosmbMOMNgZ0
3obbomzos dmEgdmn, oM gobodnMmmodgob Bo-
MAM3sa)bmmonb nbLbHHIHOL dgbobgd bLog-
Mmom bg3zob.

0mb0ndbymo dbxgemonlb LodnMbmbg, Bo-
Bbgobomme Me8Hbndg  goobyzadhHnmgody
063@moboL  LobodoMmom  3Magdndnob. go-
90Mm006909m0  bLOdgxML  PBYbogbo  bLobOTS-
mommb bagdgda Lloyd (Respondent) v Google LLC
(Appellant) 500060860 30Mmms BaMIMBaggbanm-
00b @obLoggmMmydymon 8603369mmods 30006,
MmEabaE 30M0 36 30Mms 339530 39M sbgmbyob

80 ob. Logomomzgmml PBg6s5L0 Lobsdomorgnml Lodm-
Joamoagm Logd8goms 3oma@ol 2020 fanab 23 n3mobols
Nool-124-116-2017 goohy3a@omgds, 30&nmaoymoas
Logdomm3gammb PBg655L0 Lobsdsmognmb 2012 Hamob 5
Lyd&80Mal Novl-127-124-2011 goahy3a@omyds.

81 003., 0b. Jo330500, 6., (2020). Lozymsmo ™Ms30LmM30lL
90MH3nbydgamo 373383300M0b babgamono Bn3z;bg Lanom-
M900L gos3g80L domNEMMBdS (Lobsdsmornm 3Mmagdon-
39). 8gesMmgdnmn Ladsthmmol Jomoym-gamdsbnmo
J9hbomo, Ne7, 33. 71. 30000909m0s Lagdomo3zgmmbs
969609060 Lobsdsmorenmb 2013 Henob 8 n3mobinl Nesl-
543-516-2013 gosHy3a@&omgods.
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3MmEgLYBY EJLBEMYOSL.E2 bbgs bogdgdn, Cramaso
LLP (Appellant) v Ogilvie-Grant, Earl of Seafield
and Others (Respondents) gsb0dsfmho BaMmIMs-
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