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ARTICLE INFO ABSTRACT

Article History: This article examines the issue of information asymmetry in
consumer law and deliberates on the necessity of regulation of
the status of a consumer and their protection mechanisms. It is
evident that the relevant Georgian law, by and large, does not
guarantee the sufficient safeguarding level and thus the approx-
imation to the respective EU legislation cannot be deemed suc-
cessful in toto. Furthermore, this article analyzes the Draft Law
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_ _ of Georgia on the Protection of Consumer Rights and displays
Behavioral Law and Economics, the possible challenges. In addition, the special emphasis is on
Informing Consumers, consumer credit contracts.

Consumer Credit

In the wake of the growing importance of behavioral analysis
and its impact on the law and economics, the standard of an in-
formed and rational consumer, which constitutes a cornerstone
of the EU consumer law, is now highly debated. By reviewing
some findings in behavioral law and economics, along with the
international legislation and case law, it is argued that some im-
plications of behavioralism should be taken into account in the
field of consumer law.
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INTRODUCTION

In consumer relations, which is centered on the
protection of consumer rights, information asymme-
try' constitutes one of the major issues, that is, in-
correctly exchanged and perceived information lays
the basis for the market decline or failure. To elim-
inate its consequences, different jurisdictions turn
to legal and regulatory intervention, one of which
is the requirement to disclose information. In con-
trast to the general obligation to provide information
under the contract law, the obligation to disclose in-
formation in consumer contracts is regulated sepa-
rately, based on the formal, abstract idea of equality,
which in turn portrays the leading image of a ration-
al consumer with economic interests?, who is free
from paternalism?®. Today such a paradoxical image
of the consumer is a matter of debate since the con-
sumer, due to the various factors, is not always ra-
tional, nevertheless, the consumer in the field of law
is recognized as a "weak party"4, thus is subjected
to the special safeguarding legislation.

In the legal literature and case law® there is a
discussion on the irrationality of the consumer while
facing a choice. In this regard, behavioral analysis
plays an important role, given that the interpretation
of information by the consumer is ultimately an em-
pirical issue®. Consumer law is one of the first areas
where lawyers have become aware of the relevance
of behavioral insights’. This, on the one hand, stems

1 Information asymmetry is a situation when one party of
a relationship has more information on a subject matter
than the other and thus is in a more powerful position.
See Chang, H.-J., 2014. Economics: The User’s Guide,
London, Penguin, p. 391.

2 E.g. See C-59/12, BKK Mobil Oil Korperschaft des
offentlichen Rechts v Zentrale zur Bekampfung unlauteren
Wettbewerbs eV [2013]

3 Dani, M., 2011. Assembling The Fractured European
Consumer, LEQS 29, p. 13, however, there are some
viable arguments supporting the paternalistic approach
to protecting consumers, e.g., see Haupt, S., 2003. An
Economic Analysis of Consumer Protection in Contract
Law, German Law Journal, 4(11), p. 1161.

4 This approach is constitutionally recognized. See Decision
No. 1/3/136 of the Constitutional Court of Georgia of 30
December 2002, paragraph 10.

5 See C-382/87, Buet v Ministere Public [1989] ECR 1235.

6 Beales, J.H., 2008. Consumer Protection and Behavio-
ral Economics: To BE or Not to BE? Competition Policy
International, p. 165.

7 Sibony, A.L., Helleringer, G., 2015. EU Consumer
Protection and Behavioural Sciences: Revolution or

from the fact that consumer law focuses on individ-
ual behavior, and, on the other hand, it is naturally
paternalistic as it aims to protect consumers from
negative choices. Consequently, the role of behav-
ioral sciences in that sense is to offer the types of
regulation that will be better for the consumers and
civil circulation. In consumer relations, such a goal
is achieved by tools like information disclosure® and
cooling-off period.

Unlike the approach under the conventional
economic analysis, which usually determines out-
comes "as if people behave optimally®, behavioral
approach takes into account the actual behavior
of consumers with the help of researches in neu-
roscience or psychology™. It shows that a person
has weak self-control and limited rationality when
making a choice'', moreover, behavioral science of-
fers a very important idea that consumers cannot
and do not want to make an informed choice about
everything'. Therefore, many countries establish
relevant behavioural entities that inductively ad-
dress various regulatory issues. As far as the topic
of consumer relations is concerned, it is notewor-
thy that similar institutions are found directly in con-
sumer rights administrations, such as the Directo-
rate-General for Justice and Consumers in the EU,
the FTC in the US, the Authority for Consumers and
Market in the Netherlands, etc.”®. Hence, this topic
is timely as the consumer rights issues are very dy-
namic.

On June 27, 2014, the Association Agreement
was signed between Georgia and the European
Union, which entered into force on July 1, 2016.

Reform? Nudge and The Law, Hart Publishing, p. 209.

8 Pre-contractual obligation to provide and disclose
information.

9 Australian Government Productivity Commission, 2008.
Review of Australia’s Consumer Policy Framework, Final
Report, p. 383.

10 See Calabresi, G.,2016. The Future of Law and Economics,
Yale University Press, p. 5.

11 Bounded Rationality refers to the situation when people
fail to consider all of the possible alternatives and long-
term consequences before making economic decisions.
See, Simon H.A., 1957, Rational Choice and the Structure
of the Environment, in Models of man: social and rational;
New York, Wiley, p. 198.

12 Sunstein, C., 2015. Choosing not to Choose: Under-
standing the Value of Choice, Oxford University Press.

13 See OECD Science, Technology and Industry Policy
Papers, 2017. Use of Behavioural Insights in Consumer
Policy, No. 36, OECD Publishing, Paris, p. 10.



With this, Georgia has committed itself to the
approximation to EU legislation. One of the im-
portant packages of this agreement, in particular
Chapter 13 of Title VI, deals with the protection of
consumer rights. In this vein, the Committee on
European Integration of the Parliament of Geor-
gia has developed a draft law' on consumer pro-
tection [Hereinafter — the Draft Law], which will be
examined in the relevant context in this article.
Unfortunately, the adoption of this draft law has
so far failed for a variety of reasons. It should also
be noted that the Association Agreement refers to
the repealed or amended EU directives, while the
article is based on the consolidated and existing
texts.

Furthermore, special attention shall be paid to
the pre-contractual obligation to disclose informa-
tion in the consumer credit contracts. It shall be em-
phasized that financial transactions require special
regulation and it is of importance for the legislator
to tread gingerly in order not to cause double reg-
ulation’.

1. IMAGE OF THE CONSUMER
AND THE INFORMATION
PARADIGM

In order to ensure a high level of consumer pro-
tection, it is necessary to create and understand the
image of the consumer itself. In turn, this requires
an explanation of the information paradigm that
forms the basis of the consumer image.

The information paradigm constitutes a tradi-
tional fundamental feature of EU consumer law,
which is laid down in many directives’®. It suggests
that on the one hand, there are consumers who
are able, willing, and competent to deal with the
information provided, to read different languages,
to make informed rational decisions, and to en-

14 Draft Law of Georgia on the Protection of Consumer
Rights, 2019 https://info.parliament.ge/file/1/

BillReviewContent/224285?

15 Micklitz, H. W., 2018. Legal Opinion of the Draft Law
of Georgia on the Protection of Consumer Rights (As of
March 2017), Comparative legal studies, #6, GIZ, pp. 7-8.

16 Reich, N., Micklitz, HW., 2014. “Economic Law,
Consumer Interests and EU Integration” in Reich, N., et
al (eds), European Consumer Law Cambridge, p. 21. For
example, Directive 2005/29/EC; Directive 2011/83/EU.

force their information-based rights'”. On the oth-
er hand, the information paradigm ensures that in
a consumer contract it is an obligation of a trader
to provide information' due to the information ad-
vantage. The standard of the average consumer
relies heavily on the image of homo economicus,
the rational consumer. In various decisions of the
European Court of Justice, the average consumer
is reasonably well-informed and reasonably ob-
servant and circumspect'’®. However, this is not
fully in line with empirical studies, otherwise, such
a buyer would not be seriously affected by the
so-called no-reading tendency?°. Pursuant to this
presumption, such a consumer should check all
the information and read the labels?!, should not
be deceived by the color of the product, etc. How-
ever, behavioral studies have shown that there
is in fact a large discrepancy between the EU's
idealized average consumer and the actual be-
haviour adopted by the average EU consumers?.

Indeed, if we share the conventional econom-
ic analysis that individuals make choices to max-
imize their utility using the information available,
while their preferences are consistent through
time?, we will contradict the market reality and,
most importantly, the concept of the consumer as
a "weak party"?*. In particular, the objective "weak-
ness" of the consumer is that he is in a vulnera-
ble position in relation to the informed trader with

17 Micklitz, H.W., Reisch, L.A., Hagan, K., 2011. An
Introduction to the Special Issue on “Behavioural
Economics, Consumer Policy, and Consumer Law”,
Springer, p. 271.

18 Lakerbaia, T., 2015. European Standard for Informed
Consumer, Journal of Law N1, Tbilisi State University
Publishing (in Georgian), p. 147.

19 First mentioned in C-210/96, Gut Springerheide [1998]
EU:C:1998:369 [31] and then in a number of cases, e.g.
C 611/14, Canal Digital Danmark [2016] EU:C:2016:800
[39].

20 Aryes, 1., Schwartz, A., 2014. The No-Reading Problem
in Consumer Contract Law, Stanford Law Review, Vol.
66 No.3. Such apathy is also considered rational, see Ben-
Shahar, O., 2009. The Myth of the “Opportunity to Read”
in Contract Law, European Review of Contract Law, p. 5.

21 Case C-51/94, Commission v Germany [1995]
EU:C:1995:352 [34] when the court decided that the
consumers, who do care about the ingredients read the
labels.

22 Ibid, n.7, p. 215.

23 Kennedy, S., 2008. The future of consumer policy: Should
we regulate to protect homo economicus? Competition and
Consumer Policy Division, Australian Treasury, p. 10.

24 Ibid, n.4.



some market power and marketing policy, while
the subjective "weakness" conveys the personal
characteristics of consumers, e.g., hesitation and
influence on free will often lead to undesirable
results?®. Simply put, using product packaging to
increase the value of a product makes it clear that
consumers should not be perceived as rational.
Moreover, even in B2B relationships, where the
expected level of rationality is high, emotional
factors have a significant impact even on qualified
professionals?6.

It is noteworthy that some EU member states
rely on the irrational image of the consumer.
For instance, Scandinavian national consumer
law does not envisage an "average" consumer
benchmark in the legislation, which is resulted
in the formation of a type of "weak", "vulnerable"
consumers and a higher standard of their protec-
tion?”. Nevertheless, according to the Supreme
Court of Finland, as a result of the full harmoni-
zation of the Unfair Commercial Practices Direc-
tive 2005/29/EC, when applicable, the traditional
image of the irrational consumer goes backward
and the court relies on the EU average consumer
standard?. Meanwhile, studies in modern eco-
nomics, psychology, and neuroscience have also
revealed that the information paradigm is a sym-
bol of consumer law in modern England®. Thus,
it is obvious that some countries recognize the
importance of behavioural economics. Therefore,
as discussed below, it is necessary to integrate
the behavioral insights into the information para-
digm, which serves the freedom of choice.

25 Lakerbaia, T., Zaalishvili, V., Zoidze, T., 2018. Consumer
Law, IBSU Publishing. (in Georgian), p. 49.

26 Hague, P., A Guide to B2B Marketing And How it Differs
From Consumer Marketing, https://www.b2binternational.
com/publications/b2b-marketing/ [26.10.2021]

27 Hyvoven, S., 2019. Information Obligations and
Disinformation of Consumers: Finnish Law Report,
Springer, p. 411.

28 Finnish Supreme Court Decision KKO 2017:83, when
the court decided that despite taking into consideration
the social, cultural and linguistic factors pursuant to
rec.18 of the Directive, there was no reason to regard the
Finnish consumers as less informed and less observant and
circumspect.

29 Bush, C., 2016. The Future of Pre-Contractual information
Duties: From Behavioural Insights to Big Data, Research
Handbook on EU Consumer and Contract Law, p. 221.

2. DISCLOSURE OF
INFORMATION TO CONSUMERS
WITH BOUNDED RATIONALITY

2.1. The need for regulation
and cognitive biases

The fulfillment of choice is twofold: one is about
ensuring fair competition and the other is about
having the right information, without which the ig-
norance of an alternative hinders the ability to make
a choice. Undistorted competition, with low prices,
wide choice, high quality and innovation, serves to
optimize the interests of consumers, and consumer
protection law guarantees that the result of com-
petition is authentic and a real choice®. Thus, with
different approaches, these two areas of law create
a framework for the market that is essential to the
growth of productivity and consumer welfare®'.

The obligation to provide information at the
pre-contractual stage serves an important function
of protecting consumers from information asymme-
try and enhancing consumer choice. This is one
of the fundamental regulatory tools® in the EU for
eliminating inequality between the parties and is
defined in almost every directive as a specific pro-
tection mechanism to which, in some cases, other
mechanisms are attached*:.

The economic analysis of the disclosure of infor-
mation for the protection of the rights of consumers
lies in the fact that the benefits of the consumer,
reflected in the coherent choices, should exceed
the administrative or other costs of such regulatory
intervention®*. Therefore, the consumer should be
able to make a "good contract".®

30 De Pree, J., 2019. Trends: anti-trust, consumer and privacy
regulation increasingly converge, https:/www.debrauw.
com/legalarticles/trends-anti-trust-consumer-and-privacy-

regulation-increasingly-converge/ [26.10.2021]
31 Huffman, M., 2010. Bridging the Divide? Theories for

Integrating Competition law and Consumer Protection,
European Competition Journal, April, p. 7.

32 Wilhelmsson, T., & Twigg-Flesner, C., 2006. Pre-
contractual information duties in the acquis communautaire.
European review of contract law : ERCL., 2(4), pp. 441-
470.

33 Ibid, n. 25, p. 124.

34 Haupt, S., 2003, An Economic Analysis of Consumer
Protection in Contract Law, German Law Journal, 4(11), p.
1142.

35 Grynbaum, L., 2010. Pre-contractual Information Duties:
the foreseeable failure of full harmonisation, Prospectives



In addition, although providing accurate infor-
mation in a simple, understandable manner is in the
best interests of market players in order to attract
consumers, in practice the regulatory intervention is
still needed®. In this regard, the different standard
of disclosure of information in distance contracts
is especially noteworthy, which was further devel-
oped by the new Directive 2019/2161%” and became
adapted to the existing reality. This example also
proves that behavioral analysis is very relevant in
consumer law.

Behavioral science distinguishes various "bi-
ases" that should be considered in policy-making.
Different types of cognitive biases ultimately cre-
ate the notion of bounded rationality. In particular,
consumers due to the optimism bias®® are charac-
terized by inadequate risk assessment. Apart from
that, they prematurely refuse to obtain information
about the contract to be concluded on the grounds
that they are intuitively confident in being sufficiently
informed or, because of a status quo bias®*® they are
intimidated by the information overload.*

2.2. Avoiding "blinding lights" —
the optimal level of information

Empirical studies in neuroscience have shown
that the perception and processing of a large amount
and very detailed information by humans is limited
due to cognitive skills.* It was pointed out that the

of European Consumer Law, Towards a Directive on
Consumer Rights and Beyond, Schulte-Noélke, H., Tichy,
L., (eds.), Sellier, p. 7.

36 Ibid, n.6, p.163.

37 This Directive amends both Directive 2011/83 / EU and
Directive 2005/29 / EC. Member States have until 28
November 2021 to implement the amendments in national

laws.

38 Tendency to overestimate our chances of positive
experiences and underestimate our chances of negative
experiences.

39 When maintaining the status quo seems better than to
change it.

40 Dean, M., Kibris, O., Masatlioglu, Y., 2017. Limited
attention and status quo bias. Journal of Economic Theory,
pp- 93-127.

41 Klingberg, T., 2009. The Overflowing Brain: Information
Overload and the Limits of Working Memory, Oxford
University Press, also, directly on consumers — Lee, B.K.,
and Lee, W.N., 2004, The Effect of Information Overload
on Consumer Choice Quality in an On-Line Environment,
Psychology & Marketing, p. 159.

more information is, it becomes tall order to process
the relevant information in order to profit from it*2.
In this vein a metaphor of being blinded by the light
is used to depict such a maximum level of informa-
tion*3. Given the limited time factor, consumers turn
to heuristics*, observe key group indicators, also
known as chunks, such as price or brand, and do
not spend time searching for new products, or, as a
consequence, we get the Buridan donkey paradox
when they are reluctant to make a decision. Thus,
it is obvious that information overload reduces the
marginal utility of information, and efficiency. Find-
ing the optimal margin in various types of consumer
contracts will be different, hence the importance of
empirical studies in this regard is of high value.*
Nevertheless, the consumer should always have
the right to request more information.

Furthermore, the necessary information should
be simple, concise, clear and easily comprehensi-
ble. In the EU, prior to the entry into force of Di-
rective 2011/83/ EU, traders in certain cases were
required to provide only some specific information.
Directive 2011/83/EU established for the first time
the general obligation of traders to provide informa-
tion in accordance with Article 5. Article 6 sets out
the obligation to provide information only for the dis-
tance and off-premises contracts. It is noteworthy
that the latter article is criticized for the abundance
of precontractual information, and the timing of in-
formation is considered to be a solution, when the
meaning is given to the context.*¢ Criticism is par-
ticularly relevant when it comes to a low-cost prod-
uct. On the other hand, the new Directive 2019/2161
offers a significant change in the obligation to dis-
close information whether the seller is a trader or
an ordinary individual because in the latter case the
consumer must be warned of the lack of protection
under consumer law in advance?’.

42 Djurovic, M., 2016. The Duty of Information. European
Law on Unfair Commercial Practices and Contract Law,
Oxford: Hart Publishing, p. 139.

43 Paredes, T., 2003. Blinded by the Light: Information
Overload and its Consequences for Securities Regulation,
Washington University Law Quarterly, 81(2), p. 417.

44 In most situations consumers are biased towards
information that is easily accessible and more up-to-date.

45 Ibid, n. 34.

46 Ibid, n. 7, p. 221, in particular, the consumer may be less
interested in where and how to return the product before
concluding the contract.

47 Recitals 26 and 27 of the Directive 2011/83/EU.



As for the Georgian reality, the requirement to
disclose information can be found in various nor-
mative acts, in particular, in Article 318 of the Civil
Code of Georgia; in Article 12 of the Product Safe-
ty and Free Circulation Code, which is the general
regulation. However, the scope of the latter code is
less relevant to the contractual aspects and is pri-
marily aimed at protecting "human life, health, prop-
erty and the environment". Thus, the regulation is
less in line with European legislation. Further, the
Law on Advertising sets out the criteria for lawful
advertising through putting information on a prod-
uct. However, this legal regime does not meet the
criteria of "relevance" or "completeness".*?

Some novelties of the Draft Law of Georgia on
the Protection of Consumer Rights are in line with
the standard of Directive 2011/83/EU. Article 5 and
Article 11, respectively, envisage the general rules
on consumer information and rules for distance and
off-premises contracts. According to Article 5 of the
Draft Law, the consumer has the right to receive,
and the trader is obliged to provide information
about the product name, identity of a trader, terms
of consumer claim, manufacturing and expiration
dates, the total price of the product, arrangement of
payments, delivery and warranty conditions, func-
tionality, contract duration, consumer obligations,
and the right of withdrawal. Under Article 11, the
consumer must also be provided with information
on communication costs, and the existence of a
code of conduct.

It is noteworthy that the amendments in the new-
est draft law have corrected some of the shortcom-
ings, e.g. the previous draft law did not specify the
obligation to provide information before concluding
a contract, as well as regarding no obligation to pro-
vide information that is already apparent. Both ar-
ticles, de lege ferenda, clearly state that the trader
must provide the information in a vivid and under-
standable manner before concluding the contract.
Nevertheless, against the criterion of relevance, the
draft law does not impose an obligation on traders
to provide information at different stages and to a
different extent. It should be stated that due to the
nonexistence of a general law on consumer rights in
Georgia, traders in most of their business areas are
not obliged to disclose information. As a corollary,
the new regulations may lead to a number of short-

48 ,,John Howard Test”.

comings and thus increase the price of the product,
with the risk of having information overload. There-
fore, it is more efficient to disclose the information
regarding the product description, warranty, and
return policy at the pre-contractual stage, and the
rest of the information after signing the contract. It
is also suggested to update the relevant provisions
in line with the amendments in Directive 2019/2161,
such as the removal of a fax, or the removal of an
obligation to provide a waiver form when a distance
means are used for contracting in an insufficient
time and space.

Another important provision is Article 25 that
regulates unfair commercial practices and complies
with the complex rules of Directive 2005/29. Here,
it should be noted that this provision, unlike the pre-
vious version, introduces the notion of an average
consumer. Behavioral analysis and the regulatory
impact assessment*® show that the starting point for
the protection of consumer rights should be the vul-
nerable rather than the average consumer due to
political, economic and social reasons in Georgia®.
Similar approach is taken in the policy of Bulgar-
ia, Greece and other countries, which shall also be
considered in Georgia before giving the Draft Law
its legal effect.

3. COOLING-OFF PERIODS
AND RIGHT OF WITHDRAWAL

In addition to the general obligation to disclose
information, the right to cancel a contract is con-
sidered as a tool to protect consumers from the
negative consequences of asymmetric information.
Different jurisdictions provide the so-called manda-
tory cooling-off periods, within which the consumer,
in some circumstances, especially in distance or
off-premises contracts, is given some time after the
conclusion of the contract to check the aptness of
the choice. This is considered in Article 9 of Direc-
tive 2011/83/EU, which is aimed at protecting the
consumer from psychological pressure, as well as
avoiding the negative consequences®' of providing
inappropriate information. By the same token, Arti-

49 Regulatory Impact Assessment on the Draft Law of
Georgia on Consumer Rights Protection, 2019. GIZ.

50 Ibid, p. 58.

51 Ibid, n. 17, p. 160.



cle 9 encourages consumers to compare the prod-
uct. This possibility is more limited in distance rela-
tionships. Thus, in addition to the characteristics of
the product, the consumer must be informed about
the cooling-off period and its application conditions.

The existence of a cooling-off period is justified
when it constitutes a necessary means of eliminat-
ing inefficiency®2. This issue may arise due to the
lack of rationality, and the cooling-off period should
nudge a consumer to take heed of the long-term
preferences, beyond the pressure and so-called
situational monopoly. The existence of the right of
withdrawal gives the trader the incentive to match
the price of the product with its quality, although it
should be noted that this right may as well encour-
age ex post opportunistic behavior from consumers,
leading to tension in traders, increased transaction
costs due to delays and ambiguity.>3

Behavioral analysis makes it obvious that the
status quo bias, the endowment effect®, loss aver-
sion®® and regret aversion®®, and the sunk cost falla-
cy®’ can encourage behaviors that hinder the effec-
tive exercise of the right of withdrawal®. In order to
prevent this, the "opt-in" rule® is introduced, that is,
instead of the withdrawal from the contractual rela-
tionship, the consumer actively gives consent only
after the expiration of the cooling-off period. This
would reduce the cognitive dissonance to some ex-
tent, however, it is highly likely that such regulation

52 Ibid, n. 34, p. 1147.

53 Ibid, p. 1149.

54 The endowment effect leads consumers to place a greater
value on objects once they have established ownership, or a
sense of ownership than the value they would place on that
same object if they did not own it.

55 The tendency to prefer avoiding losses to acquiring
equivalent gains. See Kahneman, D., Tversky, A., 1979.
Prospect theory: An analysis of decision under risk, Vol.
47, The Econometric Society, pp. 263-291.

56 Consumers have a fear that they will regret the choice to
exercise the right of return, which they consider when
making a decision.

57 According to traditional economic theory, such costs are not
relevant in future decisions, although studies show that people
still take them into account. Sunk cost fallacy is an attachment
to past decisions, even when wrong.

58 Tscherner, E.M., 2014. Can behavioral research advance
mandatory law, information duties, standard terms and
withdrawal rights? Austrian Law Journal, p. 155.

59 Ibid, p. 154. Also, Harrison, P., 2016. Cooling-off periods
for consumers don’t work: study https://theconversation.

com/cooling-off-periods-for-consumers-dont-work-
study-69473 [26.10.2021].

would complicate the trade relations and would not
mitigate some of the biases, thus it is of importance
to empirically analyze the consequences of such
changes.

Article 336 of the Civil Code of Georgia recog-
nizes the right to cancel a doorstep contract when
the consumer has the right to withdraw the contract
within one week unless the contract is performed
upon its conclusion. An important update is made
in Article 14 of the Draft Law, which gives the con-
sumer the right to cancel a distance or off-premises
contract within 14 calendar days, with a maximum
return period of 7 days. This right also provides for a
number of exceptions per se via Article 16, however
it shall be stressed that the previous version of the
Draft Law, unlike to current one, extended the 7-day
cooling-off period to an on-premises contract. This
modification stems from the regulatory impact as-
sessments®, which have shown the likely negative
consequences of such regulation for businesses
and the threat of transition to the shadow econo-
my. Thus, the change in the draft law on withdraw-
al rights should be positively assessed taking into
account the level of socio-economic development,
consumer vulnerability and the growing trend of on-
line shopping.

4. SPECIAL REGULATION -
CONSUMER CREDIT CONTRACT

The financial sector constitutes a distinctive field
in the consumer markets, in particular, the contracts
of the consumer credit, related consumer rights
and guarantees for the protection of these rights
are regulated separately. In the EU, there are two
major directives in this field — Directive 2008/48/EC
on Consumer Credit and Directive 2002/65/EC on
Distance Marketing of Financial Services, which in
turn was amended by Directive 2005/29/EC. The
latter clarifies in Articles 9 and 10 that issues related
to financial services can be regulated more strictly
by member states due to their complexity and high
risks.

Behavioral analysis is especially relevant when
consumers while receiving complex information, do

60 RIA, http://www.moesd.gov.ge/uploads/publications/

economy 450476725899¢caab552165.56302821.pdf
[26.10.2021].



not have adequate practical experience. In this vein,
it is logical for the legislator to have a specific regu-
lation on the consumer credit. The reason for justifi-
cation for having such an approach is that the finan-
cial risks are very high for the average consumer,
and there is little opportunity for learning due to the
slow feedback mechanism®’.

In terms of providing information, it shall be em-
phasized again that the consumers should not be
overloaded by complex information to the extent
that they should be able to properly assess the
risks. Considering the behavioral analysis, several
aspects are worth noting:

The consumers need to be provided with the in-
formation on the effective interest rate in advance to
have a real opportunity for the proper comparison.
Furthermore, in order to achieve transparency, fi-
nancial institutions should calculate the effective in-
terest rate based on the uniform standard, and the
calculation should include all of the financial costs.
Prevention of over-indebtedness and over-optimism
of consumers can be prevented by using heuristics,
in particular by focusing on risks; Special attention
should be drawn to the variable interest rate, which
implies more risk for the consumer than the fixed
interest rate®?; Consumers may be provided with the
information by financial institutions on the statistics
of non-payment in typical cases. It is noteworthy
that the directive envisages a cooling-off period of
14 days for the consumer credit contracts.

According to the Georgian legislative frame-
work, the National Bank of Georgia with its regu-
latory and supervisory functions constitutes a des-
ignated authority for ensuring the protection of the
rights of consumers in the financial sector. Current-
ly, the Order of the President of the National Bank
Ne37/04% of 2021 on the Approval of the Rule of
Protection of Consumers' Rights in the Provision of
Services by Financial Organizations [the Order] is
in effect, which was adopted subsequent to the re-
peal of the previous order. The number of changes

61 Juurikkala, O., 2013. The New Legal Paternalism: Light-
Touch Regulation for Consumer Mortgages, Helsinki Law
Review, 7, pp. 55-84, p. 58.

62 Ibid, p. 72.

63 The Order of the President of the National Bank Ne37/04 on
the Approval of the Rule of Protection of Consumers' Rights
in the Provision of Services by Financial Organizations.
https://matsne.gov.ge/ka/document/view/5117792?publicati
on=0#DOCUMENT: 1

enshrined in the order aim at enhancing the level of
protection of the rights of consumers, for instance,
the scope of the act is no longer limited, thus any
lending entity is obliged to provide the consumer
with the precontractual information specified in the
order. It should also be noted that the notion of a
specific financial product no longer forms a grey ar-
ea.®* On the other hand, the issue of the effective
accountability mechanism for the violation of con-
sumer rights needs separate research.

Pursuant to Order No. 32/04 both natural per-
sons and legal entities, except for financial organ-
izations, are entitled to be provided with informa-
tion. This precontractual obligation to fully disclose
the information leads to a stable, transparent and
predictable legal relationship®. The very first article
of the Order enshrines the principles applicable to
the disclosure of information similar to the Europe-
an model: a) clarity and accuracy; B) perceptibility;
C) ability to compare and d) timeliness. This provi-
sion also focuses on the consistency of information
disclosure, however, the accuracy criterion is less
obvious and is presented only in the subsequent
provisions. Freedom of choice is provided by Article
3, according to which the information must be such
as not to push the consumers towards a decision
which they would not have made in case of the un-
mistakable and complete information.

The notion of an effective interest rate shall also
be stipulated due to its wide scope. It is noted that
this rate includes all the financial costs, and the an-
nex of the Order that regulates its calculation rules
and formula aims at ensuring a common standard
and transparency. The main method of calculation
is to "use the highest interest rate", while in foreign
currency lending 15% annual depreciation of GEL
is considered based on the variations of the equal
absolute of the exchange rate on a daily basis. Ac-
cording to the Order, the disclosure of the effective
interest rate is provided both during the advertise-
ment and during the personal offer®. This is signifi-
cant insofar as it is the only means of protecting the
consumer, taking the Georgian lending policy into
account.

As mentioned above, Article 3 of the Order,
which sets out the obligation for financial institutions

64 Ibid, n. 63, Art 2(n).
65  Ibid,n.25,p. 113.
66 Ibid, n. 63, Art. 3.15; Art. 4.



to provide information, does not clarify the content
of the information. This is specified in the article on
concluding a distance contract. In Annex 5, the Or-
der provides the sample version of the text of dis-
closure. In order to improve the comprehensibility, it
would be more practical to divide the text into sev-
eral paragraphs or bullet points. Further, Article 5
of the Order is of importance as it obliges a finan-
cial institution to provide information to consumers
regarding the significant risks associated with the
specific financial products, including drawing atten-
tion to the variable interest rate risk.®”

At the advertising stage, pursuant to the Order,
disclosure of incorrect or misleading information is
prohibited. In addition, when the effective interest
rate is unclear from the outset due to the uncertain-
ty of costs, based on the sample example in Annex
6 of the Order, the option to refer to the disclosure
of the minimum effective interest rate (for example,
from 20.8%) is expressed. In this regard, a different
treatment is provided in the EU, such as the use
of the cognitive bias, namely, the framing effect®®
by referencing to the maximum amount of percent-
age.®®

Further, It should be noted that the Order, un-
like the Directive, does not provide for the right of
withdrawal, which does not allow the consumer to
reconsider the offer while being labeled as vulnera-
ble in this sector (and generally in Georgia). On the
other hand, the order of the President of the Nation-
al Bank Ne37/04 provides for the possibility of can-
celing a foreign exchange transaction within 30 min-
utes after the transaction.”® This may constitute an
issue as the Draft Law’s provisions of the cooling-off
period only apply to distance and off-premises con-
tracts, and according to the sphere of its application
the Draft Law does not extend to financial services
other than the standard terms, hence this issue re-
mains the subject of future regulation, as well as
unfair commercial practices in the financial sector.

Finally, pursuant to Part Il Article 625 of the Civ-

67 Ibid, Art. 5.3.

68 Consumers are influenced not only by the content of
the information but also by the way the information is
delivered, its form, and arrangement.

69 Behavioural Insights Applied to Policy, European Report

2016, pp. 20-21. https://publications.jrc.ec.europa.cu/
repository/bitstream/JRC100146/kjna27726enn_new.pdf

70 https://matsne.gov.ge/ka/document/
view/4081097?publication=6 Consolidated text:
14.07.2021.

il Code of Georgia the maximum annual effective
interest rate of the loan is reduced to 50 percent.
A similar regulation is relevant in other countries,
for instance, with the changes made in Finland in
2019, this mark is 20 percent, moreover, the legis-
lative initiative envisages a temporary reduction of
the interest rate on certain types of consumer loans
to 10 percent.” The Credit Card Accountability Re-
sponsibility and Disclosure (CARD) Act is in place
in the United States, which, similar to Georgian
regulations, sets the maximum interest rate for the
financial institutions and thus prevents the possible
misuse of cognitive biases of the consumers by the
financial sector.”

Conclusion

The information paradigm still constitutes a per-
tinent issue in the consumer protection law, and
the behavioral analysis, stemming from the em-
pirical research, further suggests the necessity to
protect even a well-informed consumer. It is widely
acknowledged that freedom of choice is one of the
cornerstones of consumer law, yet the problem of
information overload and the cognitive, time-related
or environmental factors that influence the consum-
er when making a choice prevent its effective exer-
cise. As a corollary, it makes sense to disclose the
information not all at once, but at different stages.

The integration of behavioural insights into the
consumer law would not constitute a revolution
per se’®, given that for many years both the private
and public sectors have been closely monitoring
consumer behavior and considering it in practice.
Nevertheless, the article analyzes some aspects
that need to be modified. However, the legal reality
in Georgia is disparate as the deregulation of the
consumer market has led to an unequal legal re-
lationship between the trader and the consumer,
recognized as a weak party.” To this extent, con-
sidering that the initiated Draft Law already offers

71 Waselius and Wist, New temporary restrictions on interest
rates and direct marketing of consumer loans. https:/www.
ww.fi/news/2020/04/new-temporary-restrictions-on-in-

terest-rates-and-direct-marketing-of-consumer-loans/
[26.10.2021].

72 Ibid, n.13, p. 28.

73 Ibid, n.7, p. 212.

74 Ibid, n. 49, p. 4.




many innovations and there is practically no general
regulation in this area, it is noted that this regulation
will already bring significant changes for the con-
sumer and business sectors in Georgia. Nonethe-
less, it should be stressed that the new regulation
should not put the onus on MSMEs. In this vein, it is
suggested that instead of mandatory provisions, the
guidelines for the disclosure of information at the
precontractual stage might be introduced. On the
other hand, it is necessary to encourage consum-
ers to exercise their rights in order to highlight their
preferences based on the relevant market practice.
It should be noted that the standard of the average
consumer in Georgia should be equal to the stand-
ard of the vulnerable consumer, which would high-
light the essential parts and nuances of the general
regulation. Hence, it will be possible to avoid the
unjustified increase in traders’ costs that would ulti-
mately affect the price of the product. Furthermore,
the state should actively engage to raise the stand-
ard of the consumer”, and develop an effective and
scrupulous action plan, which would include the ac-
tivities aimed at raising consumer awareness.

75 E.g. the standard of a "reasonable consumer’

As shown in this article, the special regulations
envisage the standard of disclosure of information,
including the Order of the President of the National
Bank. Notwithstanding the important provisions of
the Draft Law, it is interesting to follow its effects on
the consumer credit contract, considering that the
latter will be subjected to the new chapter on the
standard terms of the Draft Law, as well as the Or-
der of the National Bank and the relevant articles of
the Civil Code of Georgia. On the one hand, it is of
importance to avoid double regulation, and on the
other hand, to improve the regulation of commercial
practices by making appropriate changes in the nor-
mative acts in the financial sector.

Finally, it should be stressed that the law cannot
factor into the context of consumer decisions with
the same precision and scale as the psychology
suggests, however, in order to improve consumer
welfare, the state should consider the key findings
of behavioral economics in case it leads to lowering
the costs. In this vein, the regulatory impact assess-
ments play a salient role, as shown in the analysis
of the two draft versions of the law.
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