INTERNATIONAL JOURNAL OF LAW: “LAW ANDWUBRILD “

August 2021 (N218). Volume 7; Issue 3; Page No. 92-109
https://doi.org/10.36475/7.3.7

www. lawandworld. ge

ISSN: 2346-7916 (Print); ISSN: 2587-5043 (Online)
https://creativecommons. org/about/cclicenses/ (Licensed under: CC BY-SA)

CONSCIENTIOUS OBJECTION
(Georgian approach — case of “ID Cards”)

Eva Gotsiridze
PhD in Law, Professor of Saint Andrew the First-Called Georgian University of the Patriarchate
of Georgia, Judge of the Constitutional Court of Georgia

ABSTRACT

The article concerns the legal issues of the “Conscientious objection”, primarily that of substantiation
of the question —whether an individual's act, motivated by religious or non-religious beliefs and denying to
observe certain legal requirements, will gain legal protection; The Author represents all related issues, factors
and circumstances, that should be taken into account and the corresponding scheme of the analysis and
substantiation, with several important crossroads. By the Author, it is too important to find a good, proper
direction on each stage and continue until the following crossroad. The Author shows, what these crossroads
are in practice, and issues that should be discussed and analyzed on each stage.

Through this prism the Georgian legal approach is analyzed in the article, namely, the decision of the Georgian
Constitutional Court of June 4, 2020, so called “a case of ID cards” — Nana Sepiashvili and la Rekhviashvili v.
Parliament of Georgia and Minister of Justice of Georgia. The case concerns the applicant’s denial to receive
and use new ID card, containing electronic chip. For the applicants, the electronic chip represents the effective
mean for massive control over the people. They share the widespread orthodox Christians’ opinion, that chip
represents the sign of the Beast, despite the fact, that Holly Synod of Georgian Orthodox Church disclaimed
such an opinion.

There is shown in the article, what issues and questions have been considered and examined by the
Constitutional Court, in which way and succession; By Author, The Court took a very delicate approaches
and was able to find a very proper way of substantiation in spite of multiplicity of the pro et contra arguments,
different factors and controversial issues.

The Author concludes, that the Georgian approach is in line with the European and American case-law, but,
at the same time, it develops a new principle and methodology, that facilitates the proper adjudication of the
“conscientious objection” cases and reaching a fair balance between the individual rights and public interests.
To the Author, the Georgian Constitutional Court has further developed already existing approaches, particularly,
in the direction of positive obligation of a State. The Court differentiated the positive obligation of a State in the
process of elaborating the new legislation and positive obligation which may arise after the legislation became
operative. The first one implies an obligation to predict the risk of appearance of a conscientious objection
towards new legislation, possible negative side effects in case of disobedience, inter alia, the burden, that can
be imposed over an individual’s religious rights, and, finally, to make relevant exemptions from new regulations,
if reasonable and necessary. But the second one implies a positive obligation of a State to respond adequately
the de facto situation and administer all necessary measures in order to eliminate the damage and other
negative effects that individual suffers as result of disobedience based on his/her belief. In the abovementioned
case, the Court saw the State’s positive obligation to respond the de facto situation notwithstanding the fact,
that it did not find the challenged law unconstitutional.
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GHOMamOE 0OHOgOHmbgm dMbodbymo, 3gomom-
LOBEOLOYH BOBOOMIYFMOOLMOL! POIO3T0MYdY-

©abudJdIJBN0L bJJABO
J 0%3530MIEN6J50

o LOFg900, LOBOOH M HOH030 MZOMLOBGOLOO,
3MA3maqLg®o  boLoOMOLYY. o0bLobo LogombolL
Lb3OEOLL3O GOZYOLOMm TYLBOZEOL O LL3OEO-
LL3O 3MOHIM0YIgdo0L FOTMYHBYOOL TMOMbM3L,
mOboE oo Logdmbomom. gL 0969060303309,

1

oavb Logdg dggbgdd g m-gMm 3603369MM3060

337obbdmd  od  Hg®dobol  (obg: conscientious

objection) o®o obgmbdonm 30g3900L (Ggemogoydo
Lodboby®Bg Ho®ol ®ddol (dog. oboemge Black’s
Law Dictionary, “Conscientious objector”, St.Paul, Minn.
West Publishing Co. Centennial edition, 1991; g3.210),
0(4)083(9 80[) (BO&)O’)(Y) 860‘3363@(")60[5, &)(Y)CQOL)OB

bogdg dqgbgde, Lodmgomo, nbeogowol dogdh so-
bmbol dJombmgbol ob 0do o7 0d Ggaymognoeb
30dmdabobhg gommgonmgdol dgbdnmgosdy yo-
Gob @ddob dgmogondo oy odabdgmogondo GHdg-
bo@ob godmdwobody, Joom dndab, dodoemols Jobe-
36 gdg9000.



RBYO6OOIYOHI® 3BMYooL — ®BIY60L MOZoLYBMY-
0oL O ®BIg60L TgLoOoVINLOE® dMI3gEao0L dg-

LOIMYOMMOOL. gb oL Fg3Mb3939000, OMOILOG
060003000 gumBO@IMO LEIGHO, GMI doLbo gL
943930 (0mJogma0d 06 30LEOL MOZ30L Tg303900)
d0bo ®B3x60L (BHgmM0z0xM0 MY OOOMIMOz07Mm0)
FmMbmzbood. JgLooddoLOE, FOL V6 doemydLb bbgo-
33060 9mJ(3930, MOEaob ,Lb3vazoMOE*, dabo
BOGMIMEangbom, 3339 ™oz30L0 GBIGHOL WOMO-
H0 09690M@Y. BOJHMIGM030®, gL OGOL HBEIYOOL
39L00V30LOE dMIJ3gEIo0L, doLO gOMaxMmagdalL
JBMHdM030 Logombo.

FOOHOMOEOY, My  3gmomboboobogdHo  Bo-
600MAYa™MO0L MY3oL JHGOEOYOOL FMZObEYom,
0LYE 30 Fg0dmgdd EO3LEOM LOZOMbo — 0J3L ™Y
06O Jmmadd 060300L, 03MJIgEOM™ML  ®MOZ0L
®B63960L FgLOOVANLO® O OMAgL dobo 9O M3Y-
mO0? GO ®mJddd oo, 390dmgdd 038 3ombzody ©o-
©900m0 30LPbo ooEaL, MYIEY, domdg dg3Mo Bo-
60306 M®MO0L OMJA0m.

030LOM30L, HOMO 3o0M339L, FMO3M390L O
06O goM3399m0 LOFIOM 0JhgooL odoMH o MHBIY-
600 LOYWYJ39MdY BOGIMIMOOMO 06030001 39-
®ombLOBEOLOYGOO BOBOOMBYaMEY LOTOIO MM YO-
03 ©O(3E30L, LOLOFOGMMM®ML ob o3 Logombom
©O06(H9MoLYdIYM F330MI30ML VGOYO®M 30Mmb30dY
dmybagL 3o0LPbOL doE39dd, MOBOE, aOM3I39YMO
MMm3a033m0 MO630393OHM0m. 3OMOMIInL IGO-
30@M3MOb0dbMOOL  OM3OMLBNBYdOm, ©OLOOY-
®J0o0LO O VBOMOBOL MME03YM0 LG9Fd OGHOYH!
3d0330M90bL YmMoLLbIMOL, LOEOE LFIMMAOL
gyma9mo  obogmo 30306HMYmMgdd  30MHMYdIMOQ
160 0g69L gGOhHgymo.

00 gdody 306390 3HOE30MmY0b60 030L ZoM-
3393090, 399900 my 06 LYJIY ,mMyga0H0dPeH* HBIY-
BobL.

0O300b0OL  JBMYdOMO 93O MY LOJO-
HMOMAId P339 00 boboo dgdmobhobo MHBEIG60L
»M930(H03POHMO0L” ZMBEIBREOO OO OOOENDY,
6™ 30MH39m MHogdo, MB3Y60 OO PoO 0ymL Y-
0M3MOHooLO O VOTNOBOL JBRIJOJOMOL T9-
Jm03L909m0 (1) O 0303EGOMIYMOE, oL YOO
300hBbEaL 3OBLOBMEM PO bOGOLLOL EOTOFYMYO-
MO0, LYGOMHYIMMOY, MOBINTYIGPMM®MOS O
06033069mm36900 (2) ( a certain level of cogency,
seriousness, cohesion an importance).?2 gb 09dobL

2 Eweida and Others v. the United Kingdom,
Judgment of 25 May 2013; http://hudoc.echr.coe.int/
eng#{"itemid":["001-115881" ob. sgdgmgy, Bayatyan
v. Armenia [GC], no. 23459/03, § 110, ECHR 2011; Leela
Forderkreis e.V. and Others v. Germany, no. 58911/00, §
80, 6 November 2008; Jakdbski v. Poland, no. 18429/06, §
44,7 December 2010).

6036030, H®™MAI 690003096 LOZOMLBY BgooLANYGO
dmbLOBMYOd 396 0gbgod dohbggmo ,HB3960@*
3MB6396300L0 g3ogno0m, MI30 oL O F99bgod LOS-
3060LOE 8603369eMM™306 LOZOMbLL, 06 BOGHIMO-
©a9oL 0GR HOTMYSE009dIM 3MBEIREOVUL,
GHMIGMOE MMZ03IMHOO0 OLOOYMYOYMO Jgbo-
0000L0 OMEaYdgbhHxo0m. ¥3330MOE, IFMZOHOH0-
0 00MH9dmMa090mob JgymozLgodgmmo GHBEIYOOL
LOWYJ39MDBY BOGIMIMdOMO 3gmammLObEOOLOYGO
60600M3YamoY, 0LY3g OMIMOE 0833060 IMLO-
96909009 OB IYIBYdMO JO9EYOd, OHMIGMOE OO
BoMH3MmoagbL ,®B3960L* 3Mmb396(300L g3oa900m,
00M030m39 993930 @OEIMO LARYOM®ML F0MAO.

MJoEo, 3080603 30, OHMOILOE BYIMOMBbNTLY-
mo mM039 3OoHI®0H00 ©OZTOYMBOMGOYMOO,
9L LEYIMOOEOE OGO b0dbO3L, HMA ,mya0hodyeH*
®B0960dg ©O®WYdbgdgmo  3gmomboboobogMo
B0600M3MIaMOd OJYBOMHOMO® FMO3MZOL ©oO-
(330L. ®B39bOL MOZ30LYBENYOO 0LHOE OO dGOL
OOLMMYHIOH0 WIS O 6900L30YH MOGYdY-
mMadomd 3mbgymoghdo dgodmmgdo IJg0dmIO™mL
dobo forum externum gma3mbybhgdo, 39O IMQ,
oL, ®OE ,MB3900L 3oOEbOEYOOL” BOMHIMOOE0L.
300h60d MOMYdYMYOOMO ZMBBMOgHL, MBIg60L
®O30LIBRMYOOLMOL EO30MOL30MYOYM LOZIMIUL,
3905mg30L HOMOOLY O 06(HYBLOZMOOL O 303
LL3O OGOGOH BOJHMDL, HMITYO0(3 3O3MYoOL
ObabL MOMYdYMY09gdL FMEOL dOMOBbLOL LOJO-
OHOMOO6MOOBY.

39mMg adog30Mm906H9 0L bEOYdo dOoM33IMY-
300 LOZOBO: BOGIMOOZIODO MY OGO 0b60Z30OL
909900 30OHMMOE 30LO GBAYO0L ,30300YOOL".
039603 3Moghodod ohznbo, 0dzoomo o
0ym J90mbzg3900, H®MEOLOE Z9MOmLOBEOLO-
960 60600M3IaMOd MHIM0z09Mn bm®3gdoaLo
MY BomOLEOBOIYOO EMIJHE06900L oBGOH™ 39M-
LOBOMIY® 0BHIO3OYHOE09OL 9BYOIEJOIMOO OO
0MHO M@WOBE0OMYM, dMOOMYOYM™ 06 HOHOOEOYM™
3039000L. 03 30306HMYo0m, LAHGOLOYOZOL LOLO-
30OHOMMA 390M0dHobo 30003000 OO JIJoMmm
30330600L" 3MHobhaMoydo (HBIg00L dMmmMbmMm3z69dLY
©O 06003000 J3930L TMEOL). 083306MO®, O3
3Mb6(adLHTo 30MHZIMO® OIMHBEO FOM3399M0
33000b930, 39OJIM@, 000dg JoMob mgds, GMI
0600300000 3MHB0E00, 30LO FPMBEOHRBIMMOOL d0Y-
b930@, LOLOTOOOMMLMZOL FoOIBY39HO Ym-
RBOMOYM. 0933000, 30306, HMEaLYOE 060300L
3IMBOH@GmO LFGOHO, M3 3oL Jogade dabo
®639600 (H®IMOL Myaz0H0IYOM®MO0dY 993900
OMOM 0MHLYdMOL) OGOL BOZOMBOLY30, 3G 30093
06 603603L 090L, G™MA gL Jogadd JgLOdOAOLO
6639600 ,303b0YOOE" OYBFOMYOMO® 0J69dd
00hbggmo @O, JgLOOVANLOE, EOEIM™ LRBYOH™MT0



0MJBoIM0 BOMOIOMYOHOE. 0333000, BobdOMm-
0093™00L ,39000mMLOBEOLOYEOYOS” FOOIBY39hHO
OM 0MOL, 0L OYEOEYOYMO 30O MOOY, OZEHOD OGO
LOZBOG0LO.

LODMBOOME, OGOOZMBOZOYMO® O 303OHBNY
,3000030600 O JTYommm 3o330MH0oL* 3Gopgdo-
J00L F90mmydd, MPY3IBY, 080L 3o 3ohymEo, HMI
dommdg gOmbomo® Jo@o 0gdbgLb ob godmygbgdy-
MmO @O dbmmmE dombdg 0dz0Mo Jgombgzg3nddo
3600 0:daoL oo 0bogzgoolb gogwmgdob dobo
®B60960L  ,303boOEYdOE* B80ABY30DY.  (3bOEOY,
060300000 J3930LO O ®B3Y60L FMMbM3HHdL
mMHoL 3gmbogzmymo O MOEFOMbOmMIYMHo 30380600
30600 0MHLYOMOEIL O 3gMOMLOBEOLOYMO B0bO-
0M3IYIaMO 0O 93YoMdmEOL MHBEIGH0L dMmmbm-
369000 990H0LAYHOO BWOIOOM®M O MOZOLYBO
00(hgMH3MYHO3090L, B0aEOd 0bogz0OL  Fyem-
BOH@IM 3MLOBGYOJOLO O VMIIgdL LOMObOOM
0603369mMdd Y6 309(39L. gL LEMGgE oL d9o-
®b39300, OHMEILOE YOO IMJ39IdL 3G0bE0-
30 — in dubio pro libertate.®

090093 3do330Mmg0bdg  9603369mm™m3060
LO3300dm LOZoMbo bEYdd FoOLOBY39MH0: 333-
mobb3mo 080L JgxroLYdOL, FMbEO MY OGO Go-
009 mboLdogdolb 99d39Mmd0m  LObyMABo@™L
dbGmoEOb HoMg3d 306090 GBI9b0L/ Mgemogonl
®030LBRMYO0T0? Logadg oLOY, O™ h3xyMMYoM a3,
oLIm EOML BOZYIM3900 HOGY30 J3O3T0MOYOS
LObYMABOBML V©3O MY 03 OBMBL, BJIYMOGFOOL,
OMIGMLOE 0b6OOOLMOIG0Z0® ByoHBOOMIMO bo-
LOOMO Og3L O, FgLOJMMY, OGO MY 30OHEO30M
hOM930L 06 FYmmoLbIMOEAL ®B3g60L/GHYMO-
3000 ™O30LYIWBMYOOT0, OMHVIgE, LOGOHOIME OO
9bgdm@ab ®BIg60LY O GgM0gzooL LogombydL.
30093 IBPO® hobmoGHmymao 3OHMdMadod 0dobL
300dMdY, My HMIgmo 3M33MbY6H0d LOZOGOY-
@M 06ha®396(300L LOgobo — ®BIYHOL/GYMogo0L
®030LIBRMYd0L forum internum my forum externum
3MA3mbybh0? 96O dMHLYOMOL My MO Fom Im-
0oL 33390600 HM3OG0? OO d30LY, oLomZo-
moLB0BgOgMNY, HMA3 MBIGboL/OHYMOgz00L MOZ0-
LIYIBMYO0L forum externum 3mA3MB96HT0 HOMHY30
39L0dmMMO OFOOHMIMEIL MOMYOPMYOOMO FgLoO-
00000L gMbmogdhdo O gL MOZ30LIBPgdS LbgY
JIBRIY003 06 LOFOIOM 0bDHYPMILAd FOOBMOBMUL,
003M03 moO30LYWgd0L forum internum 3MI3m-
69630 HOMa3d 39MHOLEOGML  FOFOOHMOYOO.
030H™MAdE 0MH0OL 9adma 8603369cmMmM3060 030L EO-
03960, 3MbEO MY 0MO MOZ30LYIBMYd030 HOMYZ0
0 39OJIME, HMIgEm 3MI3MbybhIo.

3 Q:‘?()O?.' 8(*)38@8306)0 3%30 07030[5'3(8@360[) l)l)l)l)-

@OLOOYMYO0L LOFAOL 03039 9HO3dY, JOMOMYg-
MmO, 30LIboL gdoEgadL dmombmal 93930
LOZOMbO — FYodMgdd MY VMO F0bOOOLMIGNZ0©
690HGHOMIO0 HYaIMOE0Y, MGMIGELOE OMOZ0-
MOM0 303806H0 9GO 0gd3L Mgmogoolby O ®BIY-
6oL LOZOMbgdMOB, dbM®E0gMgdEAL ©3 ™Mogo-
LIBENYOT0 HOGY3ZOL. 03 Logombdg LAHGOLOYOHFOL
LOLOBOOMEMM™MAE 33390060 O 693dH0IMHo 3oLgbo
3oL3Y*, bmmMm ©d83-iL YBYBOgLEY LOLOIdG M ™A
IBROM OMLOEO EOTMINEIOYINJOd FOTMOZINO-
60. 39OJME, 306 EOOEZNBYL, OHMI HMZOEO bobo-
dMOL Bm™MAgd0, HMIMYOLOE 339OHOMO JBRIIHO
30ORBbEOM M9M0g0olL MOZ30LYBRENYOOdY, 06 LO-
goOHM9oO 3303600 HaLbHoL dOTMYYbgOdL O VB-
3306 390mb3939030 godmygbadymo 96O ymazo-
mMOYm MHOE0mMbOmMIMo oBIMI6300300L HaLHO.
OLYM EOHML LOGoO® dMOG 0YM MMBOLANJOOL Zo-
30OHMMdd 3goMo LoFoM ™ 0bHgdagbom, bLogdoMo-
LO 0Ym, HIZIMOE0O BOFOMBIMIYM 30TOOHMYOOT0
yoxgomoym mMgazonodg® LOFOO™M 0bhOGLMOD
030LOMZ0L, GOMO JIBMIYOZO 3MBLAOHYEOYHOO
00hbgymoym.©

990Mombdbyma  Logombo, 3BoJOHMY, (Go-
mbObO O® OMHOL. LOBMIOOME, LOYMOOEOE OO
0M0oL godhymxyommo oL, O™ bgohGOMYGHo H93y-
mMO(3003 890dmgdd 3xmobbamdEaL LG OMdYM
H306O®ML OEOTNObmO MBEIGHOLO O GYMM0z0YMH0

4 ob: Skugar and others v. Russia, 2009 fenols 3 ©g39d0-
G0l gowohyzgmoemgds, booy bobsdodmmmd doy-
DO ,,deSOBBOOl} (‘0(4)806(")86[) (90(98360@0 0d30’),
(4)(*)3 L&og&)mm 606(”)68(\086@(‘)2’0, (4)(")88@08 6080’)0‘
g9bgde bgopGomnd Logndggmdyg o ob goobboo
0&)0600(4)0 60380&)0 8(*)860360[} \.))0(4)(")36'3@ 6)688‘
50[50006, o6 'Haodgygbo, 3(4)06303“3@0@9, 305633@
OdGUl) 83‘9 anbgjmb I]ogqubgbran 80(4)330@“ bOBOSO‘
G0 godogbopws o7dggdmo.

5 ob. dog. Valov v. Dep’t of Motor Vehicles, 132 Cal. App.
4th 1113, 1125 (Cal. Ct. App. 2005). 5bogmaBdolbmgols ob.
Cynthia Brougher, Legal analysis of religious exemptions
for photo identifications requirements, CRS Reoirt for
Congress, 2, (2012).

6 53(4)(1(*)@, l)ol)oaoé)mgj)ma 3030)00)0, éHod (4)00(9[][)08
@0 d0bo0bbobo o boghmm godmygbgdol Gggnme-
BOO[} (90(98360[}, l)t)%()&)(‘) 0@06) 08(") QmGobdogbob
30306 mmgdo dgodoa bogodhm obhghgbom, myboog
606(")6[) 3d(”)6(")§\00 80@533@ 63@0603(4) 3&)0:10050‘
%3 6330@)03(4)0 3(33(](!)0. bodaoéobo 04, (4)33'3@0300
é)OBO(")BO@'U&) 8080&)0’)360‘30 8@%’0@08(‘0 @860‘
0033(4) bo;u)é)m 060363[)0)06 030[)00030[5, Homo '33-
%QU@BO deb@n@ngoné)ogg 805533@03(*). Hernandez
v. Northside Indep. Sch. Distr; United States District
Court, Western Tistrict of Texas, San Antonio Division,
08/01/2013.
https://www.rutherford.org/files images/
general/01-08-2013 Hernandez Ruling.pdf



3®dbmogdoLomzolL. 030L BoMYMO  BOZOMOMO
0LOEVY, HMI LBEMGYEO LO3OMOYOYE ™ LOdbyOH®
LOBLOLYOOL BY3YIMOE0YOL P303TOOIOMOO FOM
00006  39mommLObEOLOY®O BobOOMIHZMIOL
BOMHAIMIMOO 08 3389001 3bGOHOEOL, 30LM30LOG
®9mogogdho oy dodOomydHo dmH039000m 30yMm9-
090 0ym M330 IMBOBomMgMdO O 333MHMmMd0L
006MHOMOL bgmmdo dMYdY. LOZxMOLbImY, GMI ¢H9-
3060 — ,390m0mLOBEOLOYG0 BobOOMAya™OOL*
(conscientious objection) — BOGIMIMOOE LEMG YO
00 MYIAdL P30330MHIOMOO OLAHMGMOYMOE. (Ebo-
©00, MHY3IMOE00/3dbMbo LOZOMOYOYMM™ LAbY-
@O® LOALOLYGOL MOMOOBY T0BOOOLMOG0ZO®
690HOOMIO00 O dFOLMOB, OO OOhHNd 30EOHEO-
3060 030 HaM0a00LY EO HBEIGH0L LOZOMbYdMOB.
IRGOOM  39H0E, MObOIgOOMZg ©IIMIGOHoym
9394690380 ROJH™MOMH0300 0MOE bEadd oLy, Hm™A
LOLYEMABOBMA3 F0OMML 30bmMbo, 30MOO306M M3
bomymxib Hgmog0oL/OBI60L MOZ0LYTEGOSL.
008603 LEMG®IE g 0GNOL, HYT0 VBOHOm, FMOZO-
0 J3033mbgo 08 3OHMOTY3Yo0LY, HMIMId03
mo3L 0y®obL 3gmomLOBbELOgHO BobOOMIHZM-
00L LOYD9q0d0. 3gMdmE, 030L OMOOMYOL, ™3
6930H0gM0 H30GOMOL godmB3930 MB3YH6oL/MHYMO-
3000 ®O30LYBRIYO0LOMZOL FgLOdEmydgMm0d Jo-
B60OOLMOMNZ0® 6xOHGOMIMO 30bMBOMVB, LOY-
MOOEOE 06 603bo3L, OMI ,HOMY30* BOFIDINMO®
LObYBYO. JWEH® LEMG 0 06900, MY 30(HY30m, OMI
00 @MHM™ML LObyMABommL dbGoEOL 69z3dHOIMH0
30MOIdIMGo0L EOMM3930L OO0 OGO 0g3L.
mJoEo LobymBBowm, Jgbodmmod, 30063 OGOM39-
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dbommO 339M0om gxnadhL 03 BgoHHOMIMHO
306006LOL BMGHIOMO FMIFYYO0LO, HMIMYL03
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