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ABSTRACT

The paper presents the principle as a research issue as a basis for identifying a legislative
gap. In terms of research methodology, the paper uses an inductive and deductive method that
plays the lion's role in shaping the final conclusion. Especially important is the legitimacy meth-
od, which broadly shows the importance of the principle in the development of law, for law and
justice. The aim of the paper is to cover the issue with a new approach, in particular, the paper
combines, on the one hand, a review of constitutional procedures for gaps in the legislation, an-
alyzes of ways to correct gaps in the legislation, against which the principle can be considered
The issue is covered by analyzing the importance of the norm-principle of juvenile justice — pri-
oritizing the best interests and defining its role in identifying gaps in the legislation in juvenile
justice. To illustrate this point, such a fundamental issue of juvenile justice as custodial bail and
its relevance to the priority of best interests as a matter of principle is analyzed. The findings are
based on a critical analysis of the functioning of the juvenile justice norm-principle with bail in
conjunction with a discussion of the constitutional issues of detecting legislative gaps. The exis-
tence of the principle as the basis of any legislation is outlined and its mirror principle is shown,
according to which it reflects the legislative gaps and shows the way to the harmonization of the
legislation.
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INTRODUCTION

The law cannot be an absolute given, which
must be invariably passed on to generations, it is
a variable hierarchical phenomenon with time and
needs." Content correction of adopted laws is a
common condition of jurisprudence. Jurisprudence
is not an exact science, the main thing is the wres-

1 Muthhorst, O., 2019. Fundamentals of Jurisprudence,
Method — Concept — System. Tbilisi. German Society for
International Cooperation (GIZ), pp. 62-63.

tling of arguments, one of which is more argumen-
tative than the other, but not absolutely correct.
Justice develops law by clarifying, extending or
amending the law.? It is necessary to reconstruct
the opinion embedded in the law. The law must be
interpreted in a way that is consistent with the prin-
ciple of “unity of law” as a whole. The role of the
principle, which is special in any legal field is indis-
putable, it is the foundation on which the legislative

2 Tsipelius, R., 2006. Teaching legal methods. Tenth revised
edition. Munich: Beck Publishing, p. 99.
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base is “built”. Jurisprudence is a kind of enterprise,
where its original, natural meaning is expressed in
principles.® Their consistent and unavoidable exe-
cution is a guarantee of the proper administration of
justice.* The principle is a general point that should
be read in any norm.> When it is understood that
this or that norm in a normative act is inconsistent
with a constitutional or other basic principle, such
as, for example, the principle of priority of best inter-
ests in juvenile justice, then the issue of changing it
is on the agenda. The main thing is that the issue
does not create grounds for disorder, which threat-
ens the proper administration of justice, which is a
necessary condition for the existence of the rule of
law, which is the cornerstone for the functioning of a
democratic state.®

1. SPREADING OF JURISPRUDENCE
1.1 Doctrine of filling
the legislative gap

In a rapidly changing world, it is impossible for
a legislator to anticipate all legal issues, otherwise
the course of practice and/or science may show that
there is a need to regulate the legal issue differently.”
It is the prerogative of jurists to define the regulation
directly or indirectly in the law, however, there are
many norms for which the legal scope of practicing
and / or scientific lawyers alone is not enough and
needs to be reflected in the law by the legislator fol-
lowing the proper procedures. The role of the judge
is important in terms of the correct interpretation of

3 Office of Legal Policy, 1987. Original meaning
jurisprudence: a sourcebook. U.S.A. p. 6. Available at:
115083NCIRS.pdf (ojp.gov) [Last seen: 19 June 2021]

4 Robert, H., 1971. Neutral Principles and some First
amendment Problems. Indiana Law Journal, (1), p. 6. {Date
of access: 19 June 2021]. Available at: Neutral Principles
and Some First Amendment Problems (indiana.edu) [Last
seen: 19 June 2021].

5 Berger, r., 1984. A Response to D.A.J. Richards *Defense
of Freewheeling Constitutional Adjudication, Indiana
Law Journal (3), p. 12. Available at: A Response to
D.A.JL Richards' Defense of Freewheeling Constitutional

Adjudication (core.ac.uk) [Last seen: 19 June 2021]
6 Judgment of the Constitutional Court of Georgia of

February 11, 2021 (Case Nel / 1/ 1505,1515,1516,1529).
Available at: bobodobmmm o
[Last seen: 19 June 2021]

7 Muthhorst, O., 2019. Fundamentals of Jurisprudence,
Method — Concept — System. Thbilisi. German Society for
International Cooperation (GIZ), p. 166.
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the law, since the judge is not a negotiating code,?
His professionalism is to “put into action the” will to
act “enshrined in law.® To understand the law it is
necessary to explain it. Definition is a process of un-
derstanding. The purpose of the definition is to un-
derstand what is meant by the text.'® A prerequisite
for a law defect is a correct interpretation of the law.
Once a flaw in the law is discovered, there must be
some sort of legal expansion. For the extension and
amendment of the law, there is a doctrine of filling
the legislative gap — it is the use of the norms gov-
erning such relations to regulate relations not provid-
ed by law." There are two types of legislative gaps:
the gap allowed in the wording of the law and the
gap identified in the second assessment. A defect in
wording is evident when the literal content of the law
establishes a rule of imperfect conduct.' The defect
established as a result of the assessment is apparent
when the application of the rule of law could have
been made even on the basis of its verbal sound, but
the principle of fairness requires some adjustment.’
Determining the need for its extension on the basis of
the principle of justice as a result of a critical analysis
of the law is only the first step. However, the exten-
sion of the law should be done only for legal-political
purposes. Since it does not invade the competence
of the legislature.’ Therefore, when filling a gap by a
judge, it must first be determined whether there is a
gap in the applicable law.

1.2 Constitutional aspects
of filling the gap

The case law of the Supreme Court in particular
does not end with the interpretation and filling in the
gaps in the law only in individual cases. Since the

8 Turava, M., 2013. Criminal Law, Overview of the General
Part. Ninth Revised Edition, Tbilisi. Meridian Publishing,
p. 203.

9 Nachkebia, G., 2016. The problem of legal norms and its
methods. Law and the World, N4, p. 149.

10 Muthhorst, O., 2019. Fundamentals of Jurisprudence,
Method — Concept — System. Thbilisi. German Society for
International Cooperation (GIZ), pp. 48-49.

11 Tsipelius, R., 2006. Teaching legal methods. Tenth revised
edition. Munich: Beck Publishing, p. 99.

12 Ibid, pp. 79-84.

13 Ibid, p. 80.

14 Muthhorst, O., 2019. Fundamentals of Jurisprudence,
Method — Concept — System. Thbilisi. German Society for
International Cooperation (GIZ), pp. 182-183.



decisions of the Grand Chamber of the Supreme
Court are binding on the lower courts, it turns out
that in the reality of Georgia there is a kind of so-
called Judicial Law. When a norm has lost its origi-
nal meaning, which is evident through analysis with
the principle, then it is necessary to revise the law in
relation to specific provisions, as to eliminate legis-
lative instability.®

In terms of the future elimination of the legislative
gap and the refinement of the legislation, the judge
has a special role to play in the powers conferred on
him by law, according to which Following the reso-
lution of this issue by the Constitutional Court. The
Constitutional Court is obliged to analyze whether
the world of the legislative principle has erred.'® In
fact, it can be said that “the legislator does not have
a better assistant as the Constitutional Court. By re-
pealing unconstitutional norms, it helps the legislator
to form the right legislative will.”'” The Constitutional
Court is dealing with constitutional order,' Accord-
ing to the Organic Law of Georgia, the function of
the Constitutional Court is to protect “constitutional
legality”;'® This issue is first regulated by Article 60,
Paragraph 4, Subparagraph “c” of the Constitution
of Georgia, according to which: “on the basis of a
submission by a common court, review the consti-
tutionality of a normative act to be applied by the
common court when hearing a particular case, and
which may contravene the Constitution according
to a reasonable assumption of the court.”?® At the
same time, there is a similar entry in the “Organic
Law of Georgia on the Constitutional Court of Geor-
gia,” in particular, in the second paragraph of Article

15 Office of Legal Policy, 1987. Original meaning
jurisprudence: a sourcebook. U.S.A. p. 35. Available at:
115083NCIRS.pdf (ojp.gov) [Last seen: 19 June 2021]

16 Zoidze, B., 2007. Constitutional Control and Order of
Values in Georgia. Tbilisi. German Technical Cooperation
Society, p. 46.

17 Ibid., p.61.

18 Ivane Javakhishvili Tbilisi State University, 2016. Guram
Nachkebia-75, Jubilee Collection. Thbilisi. Meridian
Publishing House, p. 459.

19 Law of Georgia on the Constitutional Court of Georgia.
Available at: bodobm ol bo2mblgo 0o bobe-
dodhomnl dgbobgo | bLod "bodobmggmml bogobom-
bdwgommm dogbg" (matsne.gov.ge) [Last seen: 19 June
2021]

20 Constitution of Georgia. Available at: bododmggmnl
20blho 00 [ bbod "bodobrm @b 1o 2060bd@qo-

o dogbg" (matsne.gov.ge) {Date of access: 19 June
2021].

19 of the mentioned law.2" Also, in the Organic Law
of Georgia on Common Courts, in particular, Article
18, Paragraph 2, Subparagraph “d”,?> Which pro-
vides for the submission to the Constitutional Court
of Georgia by the Supreme Court regarding the
consideration of a specific case and the generaliza-
tion of case law on establishing the compliance of a
normative act with the Constitution of Georgia. Judi-
cial practice is the most important way to find a flaw,
as practical activities further “deepen” the “mind” of
the law.?® In addition to the fact that the nature (sub-
ject matter, scope) of the issues envisaged by the
normative act must be in line with the Constitution,
it must also meet the principles and objectives of
legal regulation set out in the Preamble to the Con-
stitution.?*

2. PRINCIPLE AS AN ATTEMPT
TO DETECT A LEGISLATIVE GAP

“Principle” is a word of Latin origin and refersto a
guiding idea.? Principles are reflected in normative
acts.? They determine that any value or goal should
be achieved to the maximum degree.?” “Principles of
law are directed to the state or its bodies to develop
normative acts in accordance with these principles.
That is why each normative act, in turn, expresses
more specifically the principles of this or that field of
law, in particular, the norms and institutions of this
field.“® We can talk about the legitimacy of a law if

21 Law of Georgia on the Constitutional Court. Available at:
Lodobm ol bozmblgo 00 bolbodobmmml
dgbobgd | Lbod "badodhmggemmb bozebmbdogdemm
dogbyg" (matsne.gov.ge) [Last seen: 19 June 2021].

22 Law of Georgia on Common Courts. Available at: bog-
oo bolbadodhmmmgdol Igbobgd | blod "bodobmgg-
@b bogobmbdegdmem dogbg" (matsne.gov.ge) {Date
of'access: 19 June 2021].

23 Tsipelius, R., 2006. Teaching legal methods. Tenth revised
edition. Munich: Beck Publishing, p. 99.

24 Atrticle 42 of the Constitution, 2008. Forms and Procedures
for Appealing to the Constitutional Court. Tbilisi. Publish-
ing House Article 42 of the Constitution, p. 9.

25 Explanation of the principle: { Date of access: 19 June
2021]. Available at: 3G obodo — gogodgoos (wikipedia.
org)

26 Tkesheliadze, G. and others. 2018. Criminal Law (Manual)
General Part. Tbilisi. Meridian Publishing House, p. 54.

27 Muthhorst, O., 2019. Fundamentals of Jurisprudence,
Method — Concept — System. Thbilisi. German Society for
International Cooperation (GIZ), pp. 82-83.

28 Tkesheliadze, G. and others. 2018. Criminal Law (Manual)




it is in accordance with the principles, since princi-
ples are not mere ideas, but are universally binding
criteria of law and justice.?® “Principles are the most
important provisions that define the whole system,
the content and form of its stages, its nature and
purpose. They will ensure the successful resolution
of litigation tasks.“® "Principles of law give a definite
direction to the application of law, the decision to
achieve this or that legal result should be oriented
towards the values and goals defined by the prin-
ciples. Thus, the application of the principle means
that they are the defining basis of the decision-mak-
ing process in the legal outcome.**' According to
the law of the same mind of natural law, there are
principles of law which are more weighty than a le-
gal act.?2 The normative act and the court decision
are bound by the principles of law. Principles form
the basis of the “objective order of goodness.” The
principle expresses the basic idea and approach-
es of justice,* A kind of red line accompanies any
decision.®® There is a principle of “every word has
a meaning”, the essence of which is that there is
nothing “just” said in the legislation, every word has
its purpose, however, the same word may have dif-
ferent meanings depending on the terminological
purpose.®® Thus, there is no doubt that the general
principle plays an important role in the harmoniza-

General Part. Tbilisi. Meridian Publishing House, p. 54.

29 Akubardia, 1., Gogoshelidze, R., Papiashvili, L., and
Gogoniashvili, N., 2009. The process of blood burial
(separate institutions of the general part). Second revised
edition, Thilisi. Law, p. 117.

30 Ibid, p. 117.

31 Muthhorst, O., 2019. Fundamentals of Jurisprudence,
Method — Concept — System. Thbilisi. German Society for
International Cooperation (GIZ), p. 83.

32 Radbukh, G., 2012. Five Minutes in the Philosophy of
Law. Journal of Law, 1-2 (3-4), pp. 248-249.

33 Zoidze, B., 2007. Constitutional Control and Order of
Values in Georgia. Tbilisi. German Technical Cooperation
Society, p. 46.

34 Shalikashvili, M., and Mikanadze, G., 2016. Juvenile
Justice. Second Edition. Tbilisi, Freiburg, Strasbourg:
Meridian Publishing House, p.73.

35 Office of legislative counsel, 2013. Principles of legislative
drafting, A guide to legislation and legislative process in
British Columbia, p. 1. Available at: 2-DraftingPrinciples
August2013.pdf (crownpub.be.ca) [Last seen: 19 June
2021]

36 Office of legislative counsel, 2013. Principles of legislative
drafting. A guide to legislation and legislative process in
British Columbia. p. 3. Available at: 2-DraftingPrinciples

August2013.pdf (crownpub.be.ca) [Last seen: 19 June
2021].

tion of legislation, through which gaps can be identi-
fied and the way of harmonization of legislation can
be found.

3. THE IMPORTANCE OF THE PRINCIPLE
OF THE PRINCIPLE OF JUVENILE
JUSTICE - THE PRIORITY OF THE BEST
INTEREST IN THE HARMONIZATION

OF JUVENILE LAW

3.1. The essence of prioritizing the
best interest

The notion of the best interests of the juvenile is
reflected in the Juvenile Justice Code adopted on
June 12, 2015 in the Georgian legal space. Gen-
erally speaking, the best interests of the child do
not have a long history, it was established in the
United States in the 1800s to address the issue of
child custody, which meant that the best interests of
the child were the mainstay in resolving the issue
of custody. Along with the Juvenile Justice Code for
the Georgian Juvenile Legal Area, it is also import-
ant to adopt the Child Rights Code on September
27, 2019, which reaffirmed that it should promote
“the best interests of the child.”

The basis for a different approach to minors than
adults stems from the vulnerability of minors, which
is due to the non-number of children in the world,?
But with changes from the “transition age” on the
way to the formation of the child,*® In particular, by
the nature of the child, mental and physical immatu-
rity. It is the special characteristics of the child and
its vulnerable nature that are the basis for the con-
cept of best interests being the main mechanism for
protecting the rights of the child.*® The existence of

37 Children in the world. Available at: Children in the World
— Humanium World population: past, present and future.
Available at World Population Clock: 7.9 Billion People
2021 — Worldometer (worldometers.info) Statistically,
about 1/3 of the world's population is children. [Last seen:
19 June 2021].

38 Shalikashvili, M., 2013. Criminal, criminological and psy-
chological aspects of juvenile diversion and mediation.
Thilisi, p. 14. Available at: arasrulwlovanTa ganridebis
da_mediaciis_sisxlissamarTlebrivi_kriminologiuri da
fsigologiuri_aspeqtebi.pdf (court.ge) [Last seen: 19 June
2021].

39 Bobokhidze, M., 2020. Dissertation, Legal guarantees of the
principle of priority of the best interests of the child. Thilisi,

p- 5. Available at: ckH2e40nifT2604K5dnS5.pdf (ug.edu.ge)
[Last seen: 19 June 2021].



the principle of best interests should be a guaran-
tee of protection of rights.*® “best interest “compre-
hensive definition either of the document can not
be found, the most common explanation “best in-
terest” test requires that the juvenile justice system
separate from the punitive measures and focus on
the rehabilitation of juvenile re-shift.*! In analyzing
the best interest, it is important to consider that it is
the most important principle, but not the only one,
although any other principle must be consistent with
it.*2 Under the Convention on the Rights of the Child,
juvenile justice is an interdependent rule where the
best interests of the child are paramount and the
primary consideration in any decision.** According
to the Juvenile Justice Code, the best interests of
the juvenile are first and foremost taken into ac-
count.* The best interests of the minor are defined
as: “the interests of safety, well-being, healthcare,
education, development, re-socialisation and reha-
bilitation and other interests that are determined in
accordance with international standards and the in-
dividual characteristics of the minor, and taking into
account his/her opinion.”® The notion of the best
interests of the child is three-dimensional: 1) it is a
material right; 2) basic legal principle; 3) is a proce-
dural norm.*¢ The best interests of the juvenile must
first be taken into account, which must be assessed
in the light of the individual factual circumstances of
the case.*” “The state must protect and strengthen

40 Imerlishvili, 1., 2017. Juvenile Rights: International
Experience and the Situation in Georgia. Human Rights,
Constitutional Reform and the Rule of Law in Georgia,
Thilisi, p. 76.

41 Hamilton, K., 2011. Guidelines for Juvenile Justice
Legislative Reform. New York: UNICEF, p. 34.

42 European Commission for Democracy through Law (Venice
Commission), 2014. Report on the protection of children’s
Rights. Venice: Council of European, p.12.

43 Council of Europe, 2011. Guidelines of the Committee
of Ministers of the Council of Europe on child-friendly
justice, Council Europe of Publishing, p. 18.

44 Law of Georgia Code of Juvenile Justice. Available at: oéols-
16} ®30bme dobmemdle dob 3 Lo | bbod
"bodobhr o ol bo 30bmbdogdmm dozbg" (matsne.gov.
ge) [Last seen: 19 June 2021].

45 Law of Georgia Code of Juvenile Justice. Available at: o6 ols-
16} ®30bme dobmedle dob 3 Lo | bbod
"bodobhr o ol bo 30bmbdogdmm dozbg" (matsne.gov.
ge) [Last seen: 19 June 2021].

46 General comment No. 14 2013 on the right of the
child to have his or her best interests taken as a primary
consideration (art. 3, para.l). Available at: CRC C_
GC _14-EN.pdf[Last seen: 19 June 2021]

47 Lursmanashvili, L., "Translator" 2020. Handbook of European

the rights and freedoms of all children, based on
the protection of the best interests of the child, and
the legislature, the executive and the judiciary must
always be guided by this principle in all decisions
concerning children.”® According to Article 5 (3) of
the Code of the Rights of the Child: “It shall be a
binding obligation for the legislative and executive
authorities, the judiciary, and the public institutions
and natural and legal persons of Georgia, to give
priority to the best interests of the child when mak-
ing decisions and/or taking any action in relation to
the child.”® And according to Part 4 of Article 5 of
the same Code: “When interpreting a legal provi-
sion, it shall be interpreted with a view to the best
interests of the child in accordance with this Code,
the Constitution of Georgia, the Convention on the
Rights of the Child, its supplementary protocols and
other treaties of Georgia.”°

3.2 Prioritizing the best interests
as a mirror of the shortcomings
of juvenile justice

A decision or action taken against a child which
is contrary to the rights enshrined in the Convention
on the Rights of the Child cannot be considered in
the best interests of the child.>' Any decision in the
administration of juvenile justice must take into ac-
count the true / best interests of the child,*? Other-
wise an effective decision will not be made.%® In the
administration of juvenile justice, the best interests
of the child should be a priority in all decision-mak-

Law on the Rights of the Child. Thilisi. Sulkhan-Saba Orbeliani
University Publishing House, p. 171.
48 Ibid, p. 6.
49 Law of Georgia, Code of the Rights of the Child, Available
: d02d30l doms Jm Lo | bbo3 "bodobrm
@b bozobmbdogdemm dogby" (matsne.gov.ge) [Last
seen: 19 June 2021]

50 Ibid.

51 Institute for Democracy Research, 2015. Handbook of
Juvenile Justice Practice, p. 13.

52 General comment NO.10 2007 — Children’s Rights in
Juvenile Justice. Available at: Refworld | General comment
No. 10 2007: Children's Rights in Juvenile Justice [Last
seen: 19 June 2021]

53 United Nations Standard Minimum Rules for
administration of Juvenile Justice ("The Beijing
Rules"), Adopted by general assembly resolution 40/33
of 29 November 1985. Available at: Microsoft Word —
Document! (ohchr.org) [Last seen: 19 June 2021]



ing processes.> Making a decision in the best inter-
ests of the child is the cornerstone of achieving the
goals of juvenile justice.® In case of inaccuracies or
deficiencies in the national legislation, it should be
guided by the principle of priority of the best inter-
est, it should be the principle of principles regarding
any issue analyzed by the legislator, practitioner or
theorist.*® This principle is a kind of mirror of juvenile
justice, in which legal gaps should be reflected and
the way of harmonization of legislation should be
shown. In fact, it turns out that when we consider
this or that legal norm, we also determine to what
extent the legal regulation corresponds to the prior-
ity of the best interest; In case of non-compliance, it
turns out that there is a gap in the legislation and its
legislative regulation should be put on the agenda.
In order to further analyze the issue, we can consid-
er the type of preventive measure, such as “prison
bail”, which is indirectly envisaged by the Juvenile
Justice Code, after which we will get an idea of the
role that the principle can play in the application of
this or that measure.

3.3. Use of prison bail
in juvenile justice?!

With regard to preventive measures, first of all, it
should be noted that its ratio has a preventive-pre-
ventive character, the purpose of its use is not to
prove guilt. The expediency of using a specific pre-
ventive measure is the subject of discussion.?” In
order to apply a measure of restraint, it is necessary
to have a combination of factual and formal circum-
stances, which will facilitate an objective assess-
ment of the danger of the accused, to reasonably
predict the commission of an unlawful act in order to
prevent him from administering justice.®® The priority

54 Explanatory card on the draft Law on Juvenile Justice of
Georgia. Available at: file0012.pdf (factcheck.ge) [Last
seen: 19 June 2021]

55 Falch-Eriksen, A., Backe-HANSEN, E.,2018. Human
Rights In Child Protection, Implications for professional
practice and Policy. Oslo : Macmillan, p. 62.

56 Shekiladze, Kh., 2016. The essence of the principle of
priority of the best interests of the juvenile. Journal of Law
(2), pp. 272-273.

57 Bochorishvili, T., and Takalandze B., 2020. Standards of
prevention measures. Tbilisi. Georgian Young Lawyers
Association. p. 22.

58 Judgment of the Investigative Panel of the Tbilisi Court of

of the juvenile interest, which is cumulatively neces-
sary for the application of custody to him, is directly
related to the principle of juvenile justice, such as
the priority of the best interest, therefore, is neces-
sarily an issue to be taken into account. This record
of the juvenile interest may be understood in two
ways: 1) According to the principle of proportional-
ity, the judge determines a legitimate public goal,
another, less radical means to achieve that goal;>®
2) the detention should not lead to more damage,
which could give him the freedom to be triggered.®®
The sixth part of Article 200 of the Code of Criminal
Procedure regulates the issue of the use of prison
bail, according to which the only precondition for the
use of prison bail is the fact of the arrest of the ac-
cused. When imposing bail on the fact of arrest, the
second measure of restraint is actually applied to
the accused — detention. Thus, the CCP provides
for two types of collateral — the so-called. Prison
and non-prison bail. The so-called “Bail” is used
when a person has been prosecuted for arrest, and
if a person has been prosecuted for non-custody,
non-custodial bail applies.®" Thus, according to the
literal definition of this article, the factor of detention
is the only basis for the use of “prison bail” and the
actual version does not leave the judge the oppor-
tunity to decide on his own opinion whether deten-
tion will be applied to the accused.® In fact it turns
out that the judge makes the decision without any
internal belief,®® “Formally” receives.®* The wording

Appeals of 24 May 2013 (Case Nelc /294).

59 Korkelia, K., Ed. 2010. Constitutional and International
Mechanisms for the Protection of Human Rights. Legal
grounds for the use of arrest and detention in criminal
proceedings. Thilisi. Meridian, p. 168.

60 Shalikashvili M., and Mikanadze G., 2016. Juvenile Justice
(textbook). Thilisi, Freiburg, Strasbourg: Meridian. p.185.

61 Submission to the Tetritskaro District Court of February
14, 2020 on the constitutionality of the first sentence of
Article 200, Part 6 of the Criminal Procedure Code of
Georgia. P.16.

62 Giorgadze, G., "Ed." 2015. Commentary on the Criminal
Procedure Code of Georgia. Tbilisi. American Bar
Association. P. 580.

63 Submission to the Tetritskaro District Court of February
14, 2020 on the constitutionality of the first sentence of
Article 200, Part 6 of the Criminal Procedure Code of
Georgia. P. 48

64 Justice and Georgia — 2016 Statistics. { Date of access:
19 June 2021]. Available at: http://www.supremecourt.
ge/files/upload-file/pdf/2016weli-wigni-sisxli.pdf To
get a clear idea of the prison bail, let's use the statistics
— according to the cases reviewed in the common courts



of this article is understood to mean “imprisonment”
of detention in such a way that the judge has no dis-
cretion to decide the matter himself;%® Because the
word — “fees” means that in all cases it pays, and
not only when the court deems it expedient.® In this
case, the law does not focus on who demands what
and how, but on the fact that the end result should
be imprisonment. Another disadvantage of this sit-
uation is that the judge acts as an accuser and he
uses a more severe measure of restraint than that
requested by the prosecutor.®”

The case law of the European Court of Human
Rights makes it clear that the person / body consid-
ering the detention of a person must be provided
with the appropriate authority to release a detainee
on appropriate grounds. The judge / officer should
have the power to release and he should consider
the issue of detention. He must listen to the person
before him and determine, based on legal criteria,
whether the detention is justified. This is the most
important standard and its absence would lead to
a violation of Article 5 of the European Convention.
If we apply these rules to the use of bail, where the
decisive factor is the arrest and not the decision
made by the judge, this will seriously damage the
court as an independent institution.%® Particular-
ly controversial is the use of detention on the one
hand as an inadmissible and unnecessary mea-
sure, as bail provides for the purposes of the mea-
sure of restraint, and despite this finding the person

of Georgia in 2010-2016. Specifically, in 2010, 83.4% of
the 2584 applications for bail were granted; Out of 2988
petitions in 2011, 85.5% were satisfied; Out of 2241
petitions in 2012, 93.5% were satisfied; In 2013, 86.5%
of 3063 petitions were satisfied; In 2014, 83.5% of 1855
petitions were upheld; Out of 1430 petitions in 2015, 83%
were satisfied; And in 2016, 76.5% of the 1189 petitions
were upheld. Unsatisfactory statistics from these statistics
do not mean that in other cases the court refused to use
detention bail, but in some cases the motion remained
unresolved.

65 Latsabidze, G., 2018. Peculiarities of bail secured as a
measure of restraint in criminal proceedings. Law and
the World. International Scientific Review Journal of the
European University Law Research Institute, (10) p. 52.

66 Petition of Tetritskaro District Court of February 14, 2020
on the constitutionality of the first sentence of Article 200,
Part 6 of the Criminal Procedure Code of Georgia, p. 18.
Available at: Lobododmee od@pgdo (constcourt.ge)
[Last seen: 19 June 2021].

67 Ibid, p.18.

68 Niparishvili, B., 2016. Imprisonment as a means of
securing the use of bail. Justice and Law, 2 (50). p. 21.

will be sentenced to imprisonment, which in case of
non-payment of bail will become an excuse for con-
tinued detention. His shortcomings are well illustrat-
ed when detention is sought, the court on bail, and
in view of the fact of arrest also imprisonment, i.e. it
turns out that both refusal to use detention and con-
sent at the same time. Finally, after the expiration
of the bail period, the accused remains in detention
without justification of detention, which is inconsis-
tent not only with the principles of the CCP, Article
18 of the Constitution of Georgia, but also with the
practice of the European Court under Article 5 of the
Convention.® It is interesting to see to what extent
in the Juvenile Justice Code we can use detention
on bail, as provided for in Article 200 (6) of the Code
of Criminal Procedure.”® There is no direct record
of this issue in the Juvenile Justice Code. However,
we should take into account the third part of Article
2 of the Juvenile Justice Code, according to which
the provisions of other normative acts of Georgia
are applied in the juvenile justice process, if they do
not contradict this Code and / or provide benéefits for
juveniles. Therefore, in order to get an answer to
this question, we must judge how consistent the so-
called Legislative regulation of the use of prison bail
with the general principles of juvenile justice. First
of all, Article 9 of the Juvenile Justice Code — deten-
tion as an extreme measure, which is at the level of
principle, somehow answers the question of wheth-
er we can use the so-called juvenile justice against
the juvenile accused Prison bail. For additional ar-
gumentation, it is interesting to analyze an exam-
ple from Georgian case law. In particular, the Tbilisi
City Court sentenced a juvenile accused of robbery
to prison bail, which was appealed to the Court of
Appeals, where the court made the following ex-
planation: ..Also, the accused in the case does not
have his own income and he is hoping to pay his
parents and / or relatives, which is most likely the
equivalent of imprisonment for him.”” Under such

69 Ibid, p. 23.

70 According to statistics, prison bail is normally used
and there are no practical restrictions on this measure of
restraint — according to statistics for 6 months 0of 2019 —the
rate of detention requested by the prosecutor was 42% (62
cases), bail — 29% (44 Case); Transfer of juvenile custody
to 21% (31 cases); Agreement on Exit and Appropriate
Behavior — 4% (6 cases); On bail — 4% (6 cases). Available
at: http://pog.gov.ge/uploads/7bc4208f-statistika-
arasrulwlovnebze.pdf [Last seen: 19 June 2021]
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reasoning, the investigative panel released the bail
as a measure of restraint against the juvenile defen-
dant and lifted the detention. There is a widespread
view in the legal literature that detention should not
be used to secure bail for a juvenile defendant;”?
Reasoning on this issue is well developed in the rul-
ing of the Batumi City Court, the main essence of
which is that the detention bail does not / cannot
provide the best interests of the juvenile, more spe-
cifically: “The use of bail as a measure of restraint
against a juvenile accused is envisaged. However,
the Juvenile Justice Code does not provide for the
use of bail provided for in detention provided for in
Article 200 (6) of the Criminal Procedure Code if
the accused is detained. Article 4 of the Juvenile
Justice Code unequivocally defines the need for the
best interests of the juvenile to be taken into ac-
count in the decision-making process. Article 2 (2)
of the same Code states that the norms provided
for in this Code shall be applied in the juvenile jus-
tice process, and as for the application of another
procedural norm, as required by paragraphs 3 and
5 of the same Article, it may be used only if: If they
do not contravene this Code, provide for the benefit
of the juvenile and serve his or her best interests,
then the Court concludes that detention on remand
of the juvenile defendant on bail does not fall with-
in the scope of the Juvenile Justice The measure
of procedural coercion used should be abolished in
the form of continuous detention. “’*The use of such
measures is not in the best interests of the juvenile,
therefore, continued detention until payment of bail
is not assessed as legally correct.”

Thus, it turned out that the importance of the
principle, its understanding, discussion in combi-
nation with the constitutional provisions showed us
that it is necessary to correct heterogeneous prac-
tices in accordance with the procedures established
by the Constitution, which means to write the issue
in the legislative act.

Appeals of 28 September 2016 (Case Nelc/ 1516).

72 Kvrivishvili, T., 2017. Detention of juveniles as an extreme
measure — an analysis of the case law of the European Court
of Human Rights and the courts of Georgia. Current issues
in criminal law, 1. p. 109.

73 Judgment of the Batumi City Court of December 28, 2019
(Case 10/a-19/18).

74 Kvachadze, M., "Ed." 2019. Application of preventive
measures against juveniles: Reflection of international
standards in national court practice. Tbilisi. Meridian. p.
83.

CONCLUSION

The importance of the principle is crucial for the
proper formulation of the provisions of this or that
normative act, it is the way to find the gap, which
is fundamental for the proper functioning of the ju-
diciary. The principle is the basis that generalizes
the content conveyed in the norm. Legislation is
constantly evolving, and the discovery of legisla-
tive gaps is crucial to harmonizing legislation. The
issue of deficiency of the norm is one of the most
important in the development of jurisprudence, it is
the science of understanding, which through legal
methods determines the legislator is qualified to be
silent, generally silent, if incorrectly regulates the
issue, legal and practicing lawyers When a legally
relevant result cannot be achieved and/or unstable
only by simply expanding the norm. In such a case,
a crack in the law should be eliminated in accor-
dance with constitutional procedures. In discussing
the issue of regulation and legislation through it, the
norm-principle in juvenile justice best presents the
priority of the best interest that applies when incor-
porating any decision and / or provision of a nor-
mative act into legislation. This means that when a
practicing and / or theoretical lawyer evaluates this
or that norm, which is defined by the Juvenile Jus-
tice Code, he / she also determines whether it is
the best for a juvenile to settle a matter, if we have
the opposite answer, if it is legal. Even if the issue
cannot be regulated legally, the agenda is to elim-
inate the gap through legislation, which is the only
way for the proper functioning of the judiciary. The
“detention bail” used against juveniles is indirectly
regulated and practically used. It is true that there
are practitioners, especially judges, who, based on
many factors, exclude the legitimacy of its use, but
it is still mostly used, which causes instability of the
practice. Therefore, this is exactly the case when
we have to say that there is a “crack in the law” and
fix it with the constitutional levers at our disposal to
harmonize the legislation.
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