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ABSTRACT

This article discusses the scope of the right to give birth at home as reproductive self-de-
termination in the context of Georgian law and the case-law of the European Court. Georgia,
like many other member states of the Council of Europe, unconditionally prefers the model
of hospital delivery to protect maternal and fetal life and health. It is true that under Georgian
law, home birth is not prohibited as such, however except for emergencies, medical staff is
authorized to provide medical care only in a licensed medical premise. That equates to a
restriction of the right. Despite the legitimate interest in restricting the right to give birth at
home, scientific studies have confirmed the similarity between the consequences of home
birth and hospital delivery in the case of low-risk pregnancies.

The blanket ban on the right to give birth at home became the object of debate in the Eu-
ropean Court in 2010. The court explained that the right to respect for private life enshrined in
the Convention includes not only a person’s decision to become or not to become a parent, but
also the choice of conditions. According to the court, childbirth is a unique and delicate moment
in a woman’s life, and the determination of the place of childbirth is fundamentally related to a
woman'’s personal life. The European Court has discussed the availability and foreseeability of
national legislation in the context of restricting the right to give birth at home. The Court has
ruled that national authorities must ensure the clarity (if any) of the responsibility for providing
obstetric services at home. However, the Court has still left open the issue of the need to restrict
the right to give birth at home on the grounds of a lack of consensus among the member states
of the Council of Europe and the complex socio-economic aspects of the issue.
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INTRODUCTION

For centuries, home birth had been the norm,
the only alternative.' In 1847, for the first time in the
United States (Massachusetts), a Boston physician
administered anesthesia to Ms. Fanny Appleton
Longfellow to ease labor pains.? In the following
years, the active use of anesthesia during child-
birth significantly led to the establishment of the
practice of hospital delivery.® By the 1970s, hospital
delivery had actually (99%) replaced the model of
home birth.* Herewith, the development of medical
technology facilitated this transformation.® At the
same time, one of the important factors that led to
the radical increase in the rate of hospital delivery
was the international scientific consensus on better
protection of the life and health of both mother and
newborn in a medical premise.®

In the second half of the 20" century, several
international and regional human rights instruments
were adopted,” which unanimously recognized the

1 Hildingsson, 1., Waldenstrom, U., & Radestad, 1., 2003.
Swedish Women’s Interest in Home Birth and In-Hospital
Birth Center Care, Birth, (30:1), 11; Leachman, E. (2019,
February 11). Most women give birth in hospital — but
it’s got more to do with World War II than health, The
Conversation, Retrieved from <http://theconversation.
com/most-women-give-birth-in-hospital-but-its-got-
more-to-do-with-world-war-ii-than-health-110647> [Last
seen 27.05.2021]; American Pregnancy Association,
(2019, April 25), Home Births, Retrieved from <http://
americanpregnancy.org/healthy-pregnancy/labor-and-
birth/home-birth-652/> [Last seen 06.06.2021].

2 Pittinger, B. C., 1987. The anesthetization of Fanny
Longfellow for Childbirth on April 7, 1847, Anesthesia
& Analgesia, (66), 368-369, in McCartney, C., 2014.
Childbirth Rights: Legal Uncertainties Under the European
Convention after Ternovsky v. Hungary, North Carolina
Journal of International Law and Commercial Regulation,
Vol(40), N(2), p. 548.

3 MacDorman, F. M., Mathews, T. J., & Declercq, E., 2012.
Home Births in the United States: 1990-2009, NCHS data
brief, (84), in McCartney, C., 2014. 549.

4 McCartney, C., 2014. p. 549.

Ibid.

6 Hhatcher, L. (Leavitt, W. J. Ed.)., 1999. “The Living
Mother of a Living Child”; Midwifery and Mortality in
Postrevolutionary New England, Women and Health in
America: Historical Readings (48), 49-55, in McCartney,
C.,2014.p. 544.

7 E.g., Universal Declaration of Human Rights of 10
December, 1948; Convention for the Protection of Human
Rights and Fundamental Freedoms of 4 November, 1950;
International Covenant on Civil and Political Rights of 16
December, 1966; Charter of Fundamental Rights of the
European Union of 18 December, 2000, etc.

(9]

immanent link between human dignity and personal
autonomy. The international community focused on
issues of human self-determination and respect for
private life, including the right to reproduction. How-
ever, unlike the right to contraception and abortion,
the right to give birth at home as a component of re-
productive self-determination has remained beyond
the legal agenda.? As a result, the legal regulation of
home birth has become subject to the consideration
and evaluation of each state.

Be noted that most countries, including Geor-
gia, give an unconditional advantage to the model
of hospital delivery to reduce the rate of maternal
and infant morbidity and mortality. Indeed, most na-
tional laws do not provide for a direct ban on home
birth.® However, except for emergencies, the inabil-
ity to obtain the services of licensed medical staff
(obstetricians and gynecologists) outside of medi-
cal premises factually restricts the exercise of the
right to give birth at home.

The right to respect for private life is not abso-
lute,’ although its restriction is allowed only in cas-
es strictly defined by law. Not only national but also
under international human rights law, one of the le-
gitimate aims of restricting the right to respect for
one's private life is to protect the rights of others,
which in the context of home birth undoubtedly
means protecting the right to life of fetus/newborn.
However, numerous studies have confirmed the
similarity of the outcomes of maternal and neona-
tal life and health status in low-risk pregnancies in
inpatient (hospital) and home births.'? According to
the World Health Organization, based on an anal-
ysis of data from 1990-2013, in the Netherlands,

8 Spence, A. R., 2012. Abandoning Women to Their Rights:
What Happens When Feminist Jurisprudence Ignores
Birthing Rights, The Cardozo Journal of Law and Gender,
Vol (19), N (1), 75-76. in McCartney, C., 2014. p. 544.
McCartney, C., 2014. p. 546.

10 Gelashvili, 1., 2012. Civil status
(Dissertation,), TSU, 30.

11 See. Article 8(2) of the Convention for the Protection of
Human Rights and Fundamental Freedoms; Article 15(1)
of the Constitution of Georgia.

12 Rossi, A. C & Prefumo, F., 2018. Planned home versus
planned hospital births in women at low-risk pregnancy:
A systematic review with meta-analysis, European Journal
of Obstetrics & Gynecology and Reproductive Biology,
(222), 106; Jonge, A., et al., 2009. Perinatal mortality
and morbidity in a nationwide cohort of 529 688 low-risk
planned home and hospital births, BJOG: an international
journal of obstetrics and gynaecology, Vol (116).

of the embryo,



where the home birth rate is high (up to 30%)," only
6 cases of maternal deaths per 100,000 live births
were reported, while the figures have risen to 8 in
the United Kingdom and 28 in the United States,
where the hospital delivery rate is up to 99%.'

Recently, following scientific research, the right
to give birth at home has gained special actuality.'
Regulations that impose blanket or implicit exclu-
sion of the service of medical staff during home birth
and thus violate the concept of personal self-deter-
mination and autonomy'® are the subject to adjudi-
cation by the courts, including the European Court
of Human Rights (hereafter ‘European Court’). Al-
though the issue of the right to give birth at home
has not been the subject to scientific discussion in
Georgia so far, given the urgency and importance of
the European Convention and case-law of Europe-
an Court for Georgian law, it is advisable to analyze
the compatibility of the legislation of Georgia with
the case-law of the European Court.

THE RIGHT TO GIVE BIRTH AT HOME
AS A COMPONENT OF REPRODUCTIVE
SELF-DETERMINATION

In the scientific literature, reproductive self-de-
termination is considered an integral component
of reproductive rights, which, in a general sense,
implies the right to make decisions freely and in-
dependently on reproductive health issues."” More
specifically, reproductive rights include a wide range
of rights related to the functioning of the reproduc-
tive system, including the right to receive information
regarding contraception, abortion, conceiving, safe
pregnancy, and childbirth, to decide independently
the number of children, and the time of birth, etc.'®

13 See.  <http://www.expatica.com/nl/healthcare/womens-
health/home-births-in-the-netherlands-100749/> [Last

seen 06.06.2021].

14 WHO, Maternal Mortality in 1990-2013, in McCartney,
C.,2014. p. 544.

15 Nove, A., Berrington, A., & Matthews, Z., 2012. The
methodological challenges of attempting to compare the
safety of home and hospital birth in terms of the risk of
perinatal death, Midwifery, 28(5), p. 619.

16 McCartney, C., 2014. p. 546.

17 Lencio, A. D., 2018. Towards Reproductive Justice: The
Human Rights Implications and the Constitutionality of
the No Home Birthing Ordinances, Ateneo Law Journal,
63(2), p. 443.

18 Lencio, A. D., 2018. 444, Gelashvili, 1., 2012. p. 29.

Moreover, reproductive rights include issues related
to pregnancy, including prenatal care and delivery
conditions.®

Be noted that the right to reproductive self-de-
termination is examined in both negative and pos-
itive aspects.? In particular, the negative aspect of
reproductive self-determination includes the right to
freedom, intimacy (isolation), protection from unjus-
tified interference with one's private life.?! As for the
positive aspect of reproductive self-determination, it
implies the right to autonomy,?? the right to make
decisions freely and independently on reproductive
health.?® Thus, in the context of determining the con-
ditions of childbirth, the right to give birth at home is
a component of reproductive self-determination.

THE SCOPE OF THE RIGHT
TO GIVE BIRTH AT HOME
IN THE LEGISLATION OF GEORGIA

The legislation of Georgian recognizes and
protects human rights in the field of reproduction.
Citizens of Georgia have the right to determine the
number of children and the time of their birth under
article 136 of the Law of Georgia on Health Care.
Though, the legislation leaves beyond regulation
the exercise of the right to give birth at home. In
Georgia, as in many states of the Council of Eu-
rope, home birth is not explicitly prohibited.?* How-
ever, except for emergencies, one can only receive
the medical services of certified obstetricians within
a licensed medical premise, particularly in a perina-
tal service provider.%

19 Hayden, S., 2004. The Business of Birth: Obstacles Facing
Low-Income Women in Choosing Midwifery Care after
the Licensed Practice Act of 1993, Berk. Women’s L. J.
19(1), 257-267, in Lencio, A. D., 2018. p. 448.

20 Shalev, C., 2000. Rights to Sexual and Reproductive
Health: The ICPD and the Convention on the Elimination
of All Forms of Discrimination Against Women, Health
Hum. RTS. 4, 38, 46, in Lencio, A. D., 2018. p. 447.

21 Lencio, A. D.,2018. p. 447.

22 U. N. Committee on the Elimination of Discrimination
against Women 1999. Report of the Committee on the
Elimination of Discrimination Against Women, 14, U.N.
Doc. A/54/38/Rev.1, in Lencio, A. D., 2018. 472.

23 Shalev, C., 2000. in Lencio, A. D., 2018. p. 447.

24 ECHR, Dubska and Krejzova v. The Chech Republic,
n0.28859/11, n0.28473/12, 15.11.2016, §68.

25 A medical premise that provides partum and postpartum
services.



Moreover, the legislation of Georgia provides for
the classification of perinatal care providers consid-
ering their capacity (levels), which, according to the
risk, ensures the implementation of a differentiated
care system for pregnant women, mothers, and in-
fants.?® So, this regulation excludes even low-risk
women (uncomplicated pregnancies) to receive the
services of an obstetrician-gynecologist during a
planned home birth.

Herewith, a basic (I) level institution providing
basic care for mothers and newborns, in addition
to technical requirements,?” must meet staffing re-
quirements.?® In particular, the basic (I) level insti-
tution should have obstetrician-gynecologist, mid-
wives, and nurses with the necessary skills and
experience in physiological childbirth management,
a neonatologist with neonatal resuscitation skills,
anesthesiologist-resuscitator. Under the regula-
tion, all deliveries have to be managed by an ob-
stetrician-gynecologist. The neonatologist has to
evaluate and monitor the newborn. In addition, a
sub-legal normative act defines the professional
competencies and specializations of medical spe-
cialties. Even a basic (l) level premise designed for
low-risk physiological childbirth should have a refer-
ral network inclusion plan for complications.

Article 36 of the Law of Georgia on Patients'
Rights and Article 46 of the Law of Georgia on Med-
ical Practice protect the right of a woman giving birth
as a patient to refuse undesirable medical interven-
tion unless it is necessary for live birth and carries
minimal risks to woman's health and life. Indeed,
the law protects the autonomy of the woman. How-
ever, it operates within the scope of receiving ob-
stetric services in a medical premise, not the home.

Considering the nature of the legislation regu-
lating health care and the system-logical interpreta-
tion of the mentioned norms, we can conclude that
obstetric services are not allowed in Georgia during
the planned home birth.

26 See. Article 1(2) of the Order NO1-2/N of the Minister of
Labor, Health and Social Affairs of Georgia of 15 January
2015 on the approval of the levels of regionalization of
perinatal services and the criteria of patient referral.

27 Annex XVI of the Resolution N385 of the Government
of Georgia of December 17, 2010 on the Approval of
the Regulations on the Rules and Conditions for Issuing
a Medical Activity License and a Stationary Institution
Permit establishes additional technical requirements for an
obstetric-neonatal service provider.

28 Ibid. Annex 1.2., Article 1, Paragraph 2.

THE CONSTITUTIONAL BASIS
OF THE RIGHT TO GIVE
BIRTH AT HOME

In the field of health care, one of the main de-
clared principles of Georgian state policy is the pro-
tection of human rights and freedoms, recognition
of dignity and autonomy of the patient,? which un-
doubtedly indicates the impact of constitutional law
on healthcare legislation.

Articles 12 and 15 of the Constitution, which pro-
tect the rights to free development and private and
family life, should be considered the constitutional
basis of reproductive rights in Georgia.*® The right
to free development of the person includes the right
to feel one's own personality, which, among other
rights, encompasses a wide range of reproductive
rights.®!

At the same time, the right to free development
of the person protects "freedom of will and action
of a person, both in private and public space."*? Ar-
ticle 12 of the Constitution of Georgia "protects the
freedom of a person to lead his own life at his dis-
cretion"3® and "includes the freedom of a person to
dispose of his physical and mental realm at his dis-
cretion, regardless of whether such a decision will
have a positive or negative effect on him."

The most important component of the right to
free development of the person is personal autono-
my,*® which is also an integral part of the fundamen-
tal right to liberty.® It is worthy to note, that most
women decide to give birth at home to have control
over the birth process, to feel like an autonomous
and independent individual during the most import-
ant life experience.’” Herewith, hospital (inpatient)

29 Paragraph "b" of Article 4 of the Law of Georgia on Health
Care.

30 Gelashvili, 1., 2012. p. 29.

31 Gelashvili, 1., 2012. p. 30.

32 Constitutional Court of Georgia, Case N2/4/570 August 4,
2016, 11, 9, in Eremadze, K., 2020. Fundamental Rights for
Liberty, Tbilisi, p. 136.

33 Eremadze, K., 2020. p. 145.

34 Constitutional Court of Georgia, Case N2/4/532,533,
Octomber 8, 2014, 11, 35, in Eremadze, K., 2020. pp. 145-
146.

35 Constitutional Court of Georgia, Case N2/1/536, February
4,2014, 11, 54, in Eremadze, K., 2020. 135.

36 Shalev,C., 2000. in Lencio, A. D., 2018. p. 447.

37 Cohen, A. F., 2005. The Midwifery Stalemate and
Childbirth Choice: Recognizing Mothers-to-Be as the Best
Late Pregnancy Decisionmakers, Indiana Law Journal, Vol



delivery carries a high risk of performing medical
interventions without the informed consent of the
mother-to-be.3®

According to the Constitutional Court of Georgia,
freedom of behavior also includes a person's right
to choose the content, form, and timing of its im-
plementation.*® As the private sphere of a person's
private life is the specification of the right to free
development of the person, the free and indepen-
dent behavior of a person within the framework of
reproductive self-determination automatically falls
into the sphere protected by the right to private life.

The right to private life protects all possible as-
pects of reproduction,*® while the right to free de-
velopment of the person ensures the freedom of
reproductive rights, action within the framework of
reproductive self-determination, freedom of behav-
ior.

Of the greatest importance of the above rights,
they are not absolute and unlimited.*' In the context
of the free development of a person, one enjoys the
freedom of behavior, the scope of which is condi-
tioned only by conduct prohibited by law. Therefore,
a person has the right to do everything according to
his will, choice, and ability, which is not prohibited by
law.*? Herewith, "action prohibited by law" is always
subject to evaluation in the context of proportional-
ity.*® In particular, the right to free development of a
person may be restricted following from the rights
and common good protected preferably.** Thus, the
basis for the restriction of human freedom may be
only a law that, in its normative content, meets the
requirements of the protection of the fundamental
rights of another person, the constitutional order.*
Therefore, to justify a restriction of the right to give
birth at home within the framework of reproductive
self-determination, the legitimate aim of the inter-

(80:849), 874, in Lencio, A. D., 2018. 435.

38 Spence, A. R., 2012. Abandoning Women to Their Rights:
What Happens When Feminist Jurisprudence Ignores
Birthing Rights, The Cardozo Journal of Law and Gender,
Vol (19), N (1), 82, in McCartney, C., 2014. p. 545.

39 Eremadze, K., 2020. p. 146.

40 Gelashvili, 1., 2012. p. 30.

41 Eremadze, K., 2020. p. 146.

42 Constitutional Court of Georgia, Case N1/1/625,640, April
14,2016, 11, 8, in Eremadze, K., 2020. p. 146.

43 Eremadze, K., 2020. p. 146.

44 Constitutional Court of Georgia, Case N 2/1/536, February
4,2014, 11, 65, in Eremadze, K., 2020. p. 147.

45 Eremadze, K., 2020. p. 147.

ference with the right be to protect others’ interests
or rights of fundamental importance, taking into ac-
count the principle of proportionality.

According to Article 15(1) of the Constitution of
Georgia, the right to private life is restricted only by
the law, to ensure necessary state or public security
in a democratic society or to protect the rights of oth-
ers, which in the context of home birth undoubdetly
encompasses the right to life of newborn and legit-
imate interest of society in public health care. The
subject of the legal assessment is the legality (in
the broadest sense) of the restriction of the right to
give birth at home, the need and the proportionality
of the interference with the right to achieve a legit-
imate aim. Given the importance of the normative
content of the rights protected by the European
Convention for Georgia*® and the existence of the
case-law of the European Court on this cases, the
issue of restricting the right to give birth at home will
be discussed in the following chapters in the con-
text of the European Convention and case-law of
the European Court.

THE RIGHT TO GIVE BIRTH
AT HOME ACCORDING
TO THE EUROPEAN CONVENTION

The European Convention does not provide for
a private right to give birth at home. It is part of the
reproductive rights, which, in turn, falls within the
scope of the right to respect for private life as pro-
tected by Article 8 of the European Convention. The
European Court, in the case of Costello-Roberts v.
the United Kingdom,* has clarified that private life
in its broadest sense is not subject to an exhaustive
definition.*® Though, cases related to reproduction,
including homebirth, are discussed on the grounds
of the alleged violation of Article 8 of the Conven-
tion.*®

46 Korkelia, K., 2008. Towards the integration of European
standards: the European Convention on Human Rights and
the experience of Georgia, Tbilisi, pp. 6-7, 26.

47 ECHR, Costello-Roberts v. the United Kingdom,
no.13134/87, 25.03.1993.

48 Human Rights Center of the Supreme Court of Georgia,
2017. The right to respect for private and family life and
the obligations of the state, p. 23.

49 UN, 2014. Reproductive Rights Are Human Rights,
Handbook For National Human Rights Institutions,
206. Retrieved from <http://www.ohchr.org/documents/




Be noted that the right to respect for private life,
like most rights protected by the European Conven-
tion, is not absolute. In addition, the European Con-
vention sets out the scope of the exercise of the re-
striction of rights.%° In particular, any right protected
by the Convention may not be restricted for any aim
other than that provided for in the Convention.5" All
possible grounds for restriction of the rights protect-
ed by Article 8, including the necessary protection of
national security, public safety, morals, rights, and
freedoms of others, are given in the second part of
the same article.

The fact that the European Convention allows
for the restriction of specific rights does not nec-
essarily alleviate the Contracting States exercising
discretionary powers as the burden of proving the
legality of any interference with the law rests with the
State. For a restriction to meet the test of legitimacy,
it must be provided by law, serve a legitimate aim,
and be necessary in a democratic society.*? For the
states, it is less difficult to meet the requirements
of the lawfulness of the restriction or legitimate aim
than to justify a "necessity in a democratic society."
The European Court has stated in several cases
that "necessity" does not necessarily mean favor-
able, reasonable, or even desirable.*® The notion of
necessity implies that the restriction of rights must
be proportionate to the achievement of a legitimate
aim and conditioned by an urgent social need.> To
determine the proportionality of the restriction, one
has to assess many factors, including the rights of
an individual, the nature (severity) of the restriction,
the public interest, and the public policy.®> Accord-
ing to the principle of margin of appreciation estab-
lished in the case law of the European Court, the
Court imposes self-restraint on its power of review,
accepting that domestic authorities are best placed
to settle a dispute.5®

Herewith, the lack (even non-existence) of con-
sensus among the Member States on a particular is-
sue increases the likelihood that states will act with-

in the margin of appreciation.5” Nevertheless, this
principle does not imply the unrestricted exercise of
powers. The legitimacy of the restriction is subject
to review by the European Court.*® As the European
Court principally determines the normative content
of the rights protected by the European Convention,
it is advisable to consider the scope and content of
the right to give birth at home in the context of the
case-law of the European Court.

THE RIGHT TO GIVE BIRTH AT HOME
ACCORDING TO THE CASE-LAW
OF THE EUROPEAN COURT

a) Ternovsky v. Hungary

For the first time, the European Court consid-
ered the right to give birth at home in 2010 in the
case of Ternovszky v. Hungary (no. 67545/09).%° Ac-
cording to the present case, on 15 December 2009,
a Hungarian citizen, Ms. Anna Ternovsky (hereafter
the ‘applicant’), applied to the European Court. The
applicant intended to give birth at her home, with
the help of medical staff, rather than in a hospital
or a birth home.® However, given the Decree of the
Hungarian Government, any health professional as-
sisting a home birth run the risk of conviction for
a regulatory offense. Herewith, at least one such
prosecution had taken place in recent years. In the
applicant's view, current provisions effectively dis-
suaded health professionals from assisting those
wishing home birth which amounted to a violation of
her right to respect for private life under Article 8 of
the European Convention.

The applicant further pointed out that making
an informed choice of the conditions of giving birth
belonged to the hardcore of self-determination pro-
vided for in Article 8, which she was not able to do
under the existing legislation. Relying on a Recom-
mendation®' of the World Health Organization, the
applicant emphasized that hospital and home births

publications/nhrihandbook.pdf> [Last seen 25.05.2021].

50 Article 18 of the European Convention of Human Rights.

51 Korkelia, K., 2008. p. 23.

52 Korkelia, K., 2008. p. 17.

53 Bokhashvili, B., Khutsishvili, K., 2004. Case law of the
European Court of Human Rights, GYLA, Tbilisi, 282;
Korkelia, K., 2008. p. 21.

54 Korkelia, K., 2008. p. 21.

55 Bokhashvili, B., Khutsishvili, K., 2004. pp. 283-284.

56 Korkelia, K., 2008. p. 22.

57 Bokhashvili, B., Khutsishvili, K., 2004. p. 257.

58 Korkelia, K., 2008. pp. 21-22.

59 ECHR, Ternovszky v. Hungary, no., 67545/09, 14.12.2010;
Lencio, A. D.,2018. p. 456.

60 At the time of the introduction of the application, the
applicant was pregnant with her second child.

61 Recommendation ofthe World Health Organization (WHO/
FRH/MSM/96.24), Care in Normal Birth: a practical
guide, Retrieved from <http:/helid.digicollection.org/
en/d/Jwho06e/3.4.html> [Last seen 01.06.2021].




were equal alternatives and an informed choice of
mother-to-be must be respected.

According to the Hungarian Government, the
right to self-determination under Article 8 did not
yield any positive obligation to widen the range of
choices available within the health care system. In
the Government's view, in any event, the right to
self-determination might be subject to restrictions
within the margin of appreciation enjoyed by the
Contracting State.

It should be noted that where there was no con-
sensus amongst the Member States of the Coun-
cil of Europe, either as to the relative importance
of the interest at stake or as to the best means of
protecting it, particularly where the case raises sen-
sitive moral or ethical issues, this margin would be
wider. There would also usually be a wide margin if
the State was required to strike a balance between
competing private and public interests or Conven-
tion rights. The Hungarian Government indicated
that home birth was not supported or regulated in
many other Member States, and there was no con-
sensus as to how to strike a fair balance between
the mother's right to give birth at home and the
child's right to life and health.

According to the Hungarian Government, home
birth was no longer prohibited. However, it was not
encouraged or supported either because of the in-
herent risks of mothers' and newborns' health and
lives. According to statistics, in 2008-2009, there
were about 150 cases of planned home births in
Hungary while only one administrative procedure
was instituted in connection with home birth, which,
in the Government's view, indicated the fact that
the legislation did not effectively dissuade medical
staff from providing assistance at home. The Hun-
garian government further indicated that, in recent
years, there had been several home births assisted
by health professionals, which ended in hospitals or
resulted in the death or serious injury of the new-
born. With this in mind, On 14 December 2009, the
Hungarian Parliament adopted an act authorizing
the Government to regulate the conditions of birth
outside an institution and to define the grounds for
excluding home birth. At the stage of proceedings
before the European Court, the legislative process
was currently underway. Thus, the Government
submitted that the lack of regulations on home birth
in the relevant period did not amount to a breach

of the applicant's right to self-determination under
Article 8 of the Convention.

The European Court clarified that for Article 8 of
the Convention, “Private life is a broad term encom-
passing, inter alia, aspects of an individual's physi-
cal and social identity including the right to personal
autonomy, personal development and to establish
and develop relationships with other human beings
and the outside world,®? and it incorporates the right
to respect for both the decisions to become and not
to become a parent™s.

The Court clarified that for the Convention, the
circumstances of giving birth incontestably form
part of one's private life. Indeed, the applicant was
not prevented as such from giving birth at home.
However, the choice of giving birth in one's home
would normally entail the involvement of medical
staff. Accordingly, for the European Court, legisla-
tion which dissuaded medical staff from assisting
during homebirth amounted to breach of the right
to respect for private life. Once the European Court
had found a violation of the applicant's right to re-
spect for her private life, he had to determine the
lawfulness of the interference. The Court explained
that the concept of the lawfulness of the interfer-
ence apart from conformity with national law also
implies qualitative requirements in the domestic law
such as foreseeability and, generally, an absence of
arbitrariness.

The Court clarified that "the State should pro-
vide adequate legal protection to the right in the
regulatory scheme, notably by ensuring that the law
is accessible and foreseeable, enabling individuals
to regulate their conduct accordingly". According to
the court, indeed, the State acted within the wide
margin of appreciation, however, the regulation
should ensure a proper balance between socie-
tal interests and the right at stake. In the context
of homebirth, this implies respect for the personal
choice of a mother-to-be, except where other rights
render necessary the restriction thereof. Herewith,
the exercise of childbirth-related choices requires
some legal certainty that the choice is lawful and
not subject to sanctions, directly or indirectly. In ad-
dition, for the Court, it is debated in medical science

62 See further. ECHR, Pretty v. the United Kingdom, no.,
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whether homebirth as such carries significantly
higher risks than giving birth in a hospital.®*

The Court indicated that the Hungarian Health
Act recognized patients' right to self-determination
in the context of medical treatment, including the
right to reject certain interventions. At the same
time, Government Decree sanctioned medical per-
sonnel who carry out activities within their qualifica-
tions in a manner that is incompatible with the law
or their license. Given that the Hungarian legisla-
tion did not contain norms regulating home birth,
the Court found that the existed provisions were
contradictory in the context of home birth. Indeed,
according to the parliamentary act, the Hungarian
government should have determined the conditions
of out-of-hospital childbirth and its exclusionary
grounds, although legislative changes had not yet
been implemented at the time of consideration of
the complaint. Given that proceeding had already
been instituted against the medical staff for provid-
ing services at home during childbirth, the Court
concluded that Hungarian law was generally unpre-
dictable, meaning that the interference with the law
failed to meet the criterion of legality. Accordingly,
the European Court found a violation of Article 8 of
the Convention.

b) Dubska and Krejzova v. The Chech Republic

The Grand Chamber of the European Court of
Human Rights discussed the right to give birth at
home in the context of the negative obligation of
the State in the case of Dubska and Krejzova v. the
Czech Republic.?® According to the present case,
the first applicant, Sarka Dubska, gave birth to her
first child in a hospital without any complications,
in 2007. According to the applicant, she had a bad
experience of hospital delivery, including unneces-
sary manipulations, giving birth in an uncomfortable
position, being hospitalized despite the satisfactory
state of health of the mother and newborn, and so
on.

In 2010, the applicant became pregnant with her
second child. Studies conducted during pregnan-
cy indicated that the pregnancy proceeded without
complications. Given the stressful experience of

64 Jonge, A., et al., 2009. 1177-84, in ECHR, Ternovszky v.
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hospital delivery, the applicant wanted to give birth
at home. However, under Czech law, health profes-
sionals, including obstetricians, were authorized to
provide medical care only within a medical premise
with the appropriate technical equipment.®® The ap-
plicant gave birth to her second child at home with-
out the assistance of obstetricians on 11 May 2011.

The second applicant, Alexandra Krejzova, gave
birth to her children at home in 2008 and 2010 with
the assistance of a midwife. The midwives attend-
ed the births without any authorization from the
State. According to the applicant, before deciding to
give birth at home, she had visited several medical
premises which had all refused her requests to de-
liver the baby without any medical intervention that
was not strictly necessary. They had also refused
to agree to her wish for uninterrupted contact with
the baby from the moment of birth, as the regular
practice was to take the child away from the mother
immediately after the birth to be weighed and mea-
sured and for further medical observation which
took about two hours in total.

In 2011, the second applicant became pregnant
with her third child. She still wished to give birth at
home, but this time she couldn't find a midwife will-
ing to assist because of the risk of a heavy fine if
medical services were provided without authoriza-
tion. So, the applicant was forced to give birth in
a maternity hospital. Although both she and the
newborn were healthy and no complications had
occurred during the delivery, they were detained
in the hospital for seventy-two hours. The newborn
had been separated from the applicant after the
birth, and before leaving the maternity hospital the
remains of the child’s umbilical cord had been cut
off despite her wishes to the contrary.

The applicants appealed to the European Court.
They argued that under Czech law, health profes-
sionals were not allowed to attend home birth and
assist women giving birth at home that amounted to
a violation of Article 8 of the European Convention.
The court noted that issues related to childbirth, in-
cluding the choice of place of birth, fell within the
scope of the mother's private life. The court consid-
ered it appropriate to analyze the applicants' claim
in the context of the State's negative obligation.
Thus, the European Court had to assess whether
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the fact that it had been impossible for the appli-
cants to be assisted by midwives when giving birth
at home amounted to an interference with their right
to respect for their private life.

At first, the European Court clarified that the in-
terference was in accordance with the law since, al-
though the Czech legislation was not entirely clear
and obvious, the applicants had nevertheless been
able to foresee with a degree that was reasonable
in the circumstances that the assistance of a health
professional at a home birth was not permitted by
law. According to the court, the interference had
served a legitimate aim to protect the health and
safety of both the newborn and the mother.

As to whether the interference had been nec-
essary in a democratic society, the Court explained
that the present issue fell within the scope of a wide
margin of appreciation. While it is true that the most
of the studies available to the European Court in-
dicated that there was no increased risk of home
birth compared to hospital delivery, however, the
Court estimates that this did not exclude the dan-
ger of homebirth. The reduction of risk depended on
several factors, including that the delivery was low-
risk, attended by a qualified midwife and close to a
hospital in the event of an emergency. The Czech
Government indicated that even where a pregnan-
cy seemed to be without complications there was a
risk of complication of delivery, and in case of need
the absence of emergency medical care dangered
the life and health of the mother and fetus. Thus, the
Court held that the Czech authorities had not ex-
ceeded the wide margin of appreciation. Therefore,
there was no violation of article 8. On 10 March
2015, under Article 43 of the European Convention,
the applicants requested that the present case be
heard by the Grand Chamber.

In the present case, the Grand Chamber extend-
ed the concept of private life protected by Article 8
of the European Convention. It reiterated in this
connection that in the case of Odiévre v. France®
the Court held that “birth, and in particular the cir-
cumstances in which a child is born, forms part of
a child’s, and subsequently the adult’s, private life
guaranteed by Article 8 of the Convention”. More-
over, in the case of Ternovszky v. Hungary (no.
67545/09), the court held that “the circumstances
of giving birth incontestably form part of one’s pri-
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vate life protected by the convention”. Herewith,
the Grand Chamber explained that giving birth is a
unique and delicate moment in a woman'’s life. It
includes issues of physical and moral integrity, med-
ical care, reproductive health, and the protection of
health-related information. These issues, including
the determination of the place of birth, are funda-
mentally linked to a woman's private life and thus
fall within the scope of Article 8 of the Convention.

The Grand Chamber, like the Chamber, ap-
proached the present case in the context of a nega-
tive obligation on the part of the State, as applicants
relied mainly on a legislative ban on the provision of
medical care during a planned home birth. First, the
court noted that giving birth at home as such was
not prohibited by Czech law.®® The Grand Chamber
clarified that the Medical Services Act entered into
force in 2012, according to which, except in excep-
tional cases, only licensed medical personnel was
authorized to provide medical services.

In addition, the decree of the Ministry of Health
defined the criteria that must be met by the medical
institutions indicated in the license. A person provid-
ed medical services otherwise than in accordance
with the law could be fined.

The court explained that despite some inac-
curacies or ambiguities in the law, the applicants
were nevertheless able to foresee that their private
homes did not satisfy the requirements set out for
the maternity ward. The legitimacy of the state poli-
cy encouraging inpatient delivery, which was to pro-
tect the life and health of the mother and newborn,
was also clear to the Court. The Grand Chamber
of the European Court clarified that "interference
will be considered “necessary in a democratic so-
ciety” for the achievement of a legitimate aim if it
answers a “pressing social need” and, in particular,
if it is proportionate to the legitimate aim pursued".
The court explained that it is primarily up to the na-
tional authorities to assess the necessity of inter-
ference to achieve the legitimate aim. Because of
their direct connection to the issue, a wide margin
is usually allowed to the States when there is no
consensus amongst member states and the issue
to be discussed is morally and ethically sensitive. It
should be noted that home birth, rather than ethical
or moral issues, relates to a significant public inter-
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est in the area of public health.®® At the same time,
to fulfill the obligations undertaken by the state in
the field of public health, a wide scope of action is
required to establish the rules for the functioning of
the health care system.”® The Court noted that the
present case, due to its complexity, required a com-
prehensive assessment of the issue by the national
authorities, including the study of scientific data on
risks associated with inpatient and home births.”" In
addition, general social and economic policy con-
siderations come into play, including the allocation
of financial means, since budgetary resources may
need to be changed.”

Moreover, the European Court held that there
is no consensus amongst the member states of the
Council of Europe on this issue. In particular, the
Court noted that home births are provided for in do-
mestic law and regulated in twenty member States,
but the right to choose this mode of delivery is never
absolute and is always dependent on certain med-
ical criteria.”® In addition, national health insurance
covers home birth in only fifteen of these countries.”
The Court further noted that home births are beyond
the regulation in twenty-three other countries, some
of which had reported cases of home births, albeit in
a legal vacuum, without state funding.” In the light
of these considerations, the Court took the view that
the margin of appreciation to be afforded to the na-
tional authorities in the present case must be a wide
one, while not being unlimited.” The Court took into
consideration the Government’s argument that con-
sidering all available studies, home birth might be
riskier than hospital delivery even if childbirth pro-
ceeds without any complications since unexpected
difficulties can arise during the delivery which would
require immediate cesarean intervention. The Court
noted that, in this case, the full medical service
might be provided only within the medical premises.

The Court clarified that in States, where home
births are allowed, certain preconditions must be
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fulfilled, including the pregnancy must be “low risk”,
a qualified midwife must be present at the birth and
transfer the woman to hospital if necessary, and
such a transfer must be ensured in a very short
time.”” The Court noted that the applicants could
have opted to give birth in one of the local maternity
hospitals, where their wishes would in principle have
been satisfied. Herewith, the Court noted the prog-
ress in improving the maternity wards but called on
the Czech government to take further steps. Based
on the above reasoning, the Court found that in-
terference with the applicants' right to respect for
their private life was not disproportionate. Thus, the
Grand Chamber of the European Court found no vi-
olation of Article 8 in the present case.

Be noted that the present decision is accompa-
nied by the dissenting opinion of several judges. Ac-
cording to the judges, the European Court should
have considered the issue in the context of not a
negative but a positive obligation of the state since
Czech law as such did not prohibit home birth.”® The
judges argued that Czech law did not even promote
public health but endangered the lives of women
who wanted to give birth at home but were forced to
give birth without the assistance of qualified medical
personnel.”

The judges held that there could be no equality
between protecting the safety of mothers and new-
borns and giving blanket preference for childbirth
in a medical premise.? They referred to an excerpt
from the decision of the Czech Constitutional Court:
‘a modern democratic State founded on the rule of
law is based on the protection of individual and in-
alienable freedoms, the delimitation of which close-
ly relates to human dignity. That freedom, which
includes freedom in personal activities, is accom-
panied by a certain degree of acceptable risk. The
right of parents to a free choice of the place and
mode of delivery is limited only by the interest in the
safe delivery and health of the child. That interest
cannot, however, be interpreted as an unambigu-
ous preference for deliveries in hospital.”

The judges held that Czech legislation renders
home births de facto impossible. This constituted an
interference with mothers’ freedom of choice that
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is not proportionate.®' They explained that in "low-
risk" pregnancies, it is reasonable for parents to de-
termine the place of birth of their child, of course,
taking into account the protection of the life of the
newborn.lt is noteworthy that in 2018-2019, the Eu-
ropean Court of Human Rights has again discussed
the right to give birth at home,® although it has not
set a standard different from existing practice.

CONCLUSION

The right to give birth at home is a component
of reproductive self-determination. The European
Court of Human Rights, in the first case regarding
the right to give birth at home,®® has further expand-
ed the concept of private life protected by Article 8 of
the Convention and held that it involves not only the
decision of a person to become or not to become
a parent but also the choice of conditions for be-
coming a parent. Later, the Grand Chamber of the
European Court explained that childbirth is a unique
and delicate moment in a woman’s life. It includes
issues of physical and moral integrity, medical care,
reproductive health, and the protection of health-re-
lated information. These issues, including the de-
termination of the place of birth, are fundamentally
linked to a woman's private life.

The European Court of Human Rights has dis-
cussed the availability and foreseeability of national
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legislation in the context of restricting the right to
give birth at home and has ruled that local authori-
ties must ensure the clarity of the liability (if any) for
providing obstetric services at home. However, the
Court has still left open the issue of the necessity
and proportionality to restrict the right to give birth at
home on the grounds of a lack of consensus among
the member states of the Council of Europe and the
complex socio-economic aspects of the issue.

Nevertheless, in some member states of the
Council of Europe, where regulatory legislation
blanketly restricted the right to give birth at home,
significant steps have been taken supported by
the European Court of Human Rights. In particular,
the European Court has instructed the Contracting
States to ensure, as far as possible, the proportion-
ate protection of private and public interests, and to
prevent disproportionate restrictions on a woman's
reproductive rights by a blanket restriction on the
right to give birth at home. In addition, states should
take into account the health status of the pregnant
woman, the degree of pregnancy complication, the
experience of childbirth, the geographical location
of the planned home birth, the possibility of finding
emergency medical care, and so on.

The law of Georgia mainly meets the standard
set by the European Court, as the current legislation
provides an opportunity to foresee a ban on planned
home births. However, given the latest trends of the
European Court, it is recommended to ensure the
exercise of the right to give birth at home in low-risk
pregnancy, taking into account the protection of the
right to life of the fetus.
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g60ob LoLogmEbanm LOBYOLHOMOE JTJOLM O
0300030 3mbMOTHOL 303™ J39maLb F@3MIVEMY-
™30300 303MbOHML 3MBO(300 F98mI30L O0J(E0-
mYoem™monb dgbobgd*“.*e

000LMOB, 3MB396300L byeMIgdz3cagm Lo-

52 3™O3gm09, 3.,2008. g3. 17.

53 dmbodgomo, 3., bygodgomo J., 2004. sodoobols
1P goems 93hm3mo bobodobmmml 3Gg3gog-
bohnmo bododmagn, bons, mdagmaba, 282; j0é39-
oo, 3.,2008. g3. 21.

54 30O3gmoo. 3.,2008. g3.21.

55 dmbodgomo, 4., bygodgowmo, J.,2004. 33. 283-284.

56 30O3gmoo. 3.,2008. g3.22.

bgmdboxrmmo JmGHob  3MB3MHghymo  LOZo-
mbob 0MHR3M03 3MBLYBLYLOL BOZMYOMOL (Bom
IBOM 06 0MHLYOdMOO) BGEOL LobyMIBoGMMO
0096 mo30LIPOMO  FgROLYOOL GOGFMYdT0
0mgdogadoL dmMdOMMOOL.Y doynbgEolzoE odo-
LO, OMBOIGYMO 3MH0bE030 OGO ZyEoLbIMOL
JBYd0dmbomgdol  39x0myo3 aobbmMo-
gmmgooL o F96MI30L FOOHMEMBMB09HHd0L
dgLobgd LObyMABoRML JgxoLYdo 99390ado-
900 3MBHOMML 93OHM3Yo LOLOTIGOMMML
0b6H006.% ®OIYLbOOE 93MH™M3Ymo 3Mbagb-
(3000 EOBYMO JBMY09g00L BMGIOH0IYIN0 J0bo-
0MLO YMO3OYLO® 93O M3YMO LOLOTOO MMMV
30006Y39hH0m90900m 306900, 30HO6IgEm-
6000, 060D 3IMO0OOHIMOOL JBMIGOOL J0bo-
0MHLO O WOMamagdo LBEMGMHgE LOLOSG MMM
36MoghHo3ob §homado gobzobommao.

006993 3dMo0amMBNOL IBMMId
Jd3MmM3ItM0 bALAZIMOIML
3Madm040b a0bd®@300)

0) H9®bm3L30 Y6aMYMaL BobdOOMIAH3

0006009 33MO00OMIOL JBRIYOOLMOL OZO-
3900900m, 30MH39mMOE 93O ™M3YMAd LOLOTO-
GoOMmmI 00LFIMO LOJIgdg HYHBM3LZ0 Y63+ 9-
mob Boboomdag (Ternovszky v. Hungary, no.
67545/09),%° 2010 Bgmb. 60603@gdoocg LogdoL
mObobadE, 2009 Bamob 15 ©939309MHL, 93O M-
330m LOLOOOOMM®ML F0TOMMO YoazHgmoL dm-
Jomogaad, g-630 0660 Hhg®HBM3L300 (J93amaddo
,0m03h0g3060"). dm3hogzobL LYGOO LOO3OEIYM-
@mL 06 LOFIMBOOG™M LObEOL BOEZMOE, LO-
0900306m 39G®LMBOMOL EObIOGYo0m 93Tm-
00060 LOZIMOM LObET0.° MYI(3o, Y6aMHYIMOL
dmo3mmdnl @oagbomgool dobgozom, LO-
F0OMOMEOMOM3930L BOMIMOBYOO 0060d
3dmd0ommdaL ALYM39m0 Joemobmazab LOJgOO-
306m 39OHLMBOMOL dogc dMALObYGYOOL Fo-
6930. 030LMODB, gobyem Bangodo, dbEO3LO dMoO-
mM@O900m LI 33oGg gOHMO LOJFOLEOGIMYLS

04m ©oByYygogmo. oGLYdIMmO MHYIYMOB0500L

57 dmbodgomo, d., bygodgomo, d.,2004. 33. 257.

58 30O3goo. 3., 2008. g3.21-22.

59 ECHR, Ternovszky v. Hungary, no., 67545/09, 14.12.2010;
Lencio, A. D., 2018. g3. 456.

60 93603 bobodobmmmdo boboghol Hodggbol
d0dgbhobogol dmdbBogobo iggbdedgo ogm dgmédg



30609030, LOJYOOEODM 39OLMBOMMO 006OdY
33mo00MHmMd0L dLYM39mMo  Jomobmzgolb LOJY-
@O30bm dMaALObYMYdOL 3oB930LEOd06 MO3L 030-
39000, O3 0m3Hz60L dBGOm BOGHIMOO36O
936H™M3ymo 3mb396(300L 39-8 Fgbemom EOBFIMO
30600 3bmaMgooL 3ohn30L3900L JBMHdOL
bgomymxzob.

0m3hH03060 OOHYO0m B0YMOMYOEL, ™MD
099-8 3gbmom gomzomoLB065dYMO MZ30MFOIM-
339300 3MBEIBREOOL 860336gmM™a06 BOBOML
BOGMIMO3I6@O 3FMO00OHMO0L 30HMOJOMO6
0030330609000 063MGO30MYogmo dMmHY3060L
3039m900, Mabo FoLOdmmoMMdOE oL dGLY-
090 3ObMBAYOMMO0L 306HM09dd0 OGO Zoo-
hoo. ALOGBWMOM FOO6EOEZ0L MGFObOdOE0OL
93M3960(30009°%" OYyMHEObMoom, dma3hozobo
039MmM0M9dEoO, HMI HMaMMHE LAHOEFOMBOGOIMO,
0LI3g d06Ody AIMBOOOMOS BOMHIMOOAENOEO
33dmd00MmMdOL O Hg®boHoyem dgomOL O dm-
30300 @aEOL 0bBMGHI0MYoymMo OMHHY3060,
my O®MIGMOo dOMHYOHBOH0300 0LOMZYOMHOEO,
00LOLYG®YOEO 30H030L(39000.

36369moL MmOz mdoL  dH3o39o0m, 93-
Om3gmo 3mb3gbooLb 39-8 dgbmom Fomzo-
mobLB0BYOPMO MZ0MFOIMM33930L JBRENYdO OO
BOMHAIMIMOO LObyMIBoGMLM30L 03y 3m-
B0H0IO 30MEYOYMadOL FoboE30L LOLHHTOT0
0MHLYdIMO V®HYZ3060L L3YIDHBOL FoBWOBHMMY-
00L JgLobyd. IMOZ3OMBOL 3MBOBFOOm, MZOMFO-
0mM33930L yxymgdY, 69d0LANgE Tgdmbzggzo-
30, 390dmgod 099390 gdoHML JgdMY390oL
bgmd9a33Mgma LobymaIBoxrmgdoLbmzoL dobo-
490790 M030LYBOMO JgBOLYOOL BOGOHFMHOT0.

0mLOB0TBOZNY, H™MI MY 93t ™m30L LOddML
6936 LObgMABORMYOL JMGOL o6 OHLYOMOL
3™bLABLYLO LOOZM 0bhaMLOL 8603369 m-
00L 06 30Lo OE30L LOIY39MaLM LOTYOMHdHd-
MmO6 O30330M900m, obLOZYIMMYdom Tod00,
6OOmELOE Logombo BBHMOGOZ ©O JMO3Yc
30093MMm0dL  3obg3nm3b900, LObyMIBoGMYg-
00Lm30L B0b60d9dmo JgoLHOOL BOGOHFIYO0
IROM GOOHOMO. 0MB03bymo JgnroLYooL qgo-
6Hamgo0 ROOMMO 03 Jgdmbzn3030(3, OHMDILOE
LOLYMIBORMAT YOO EOO(E3OL dOMOBLO, gBhmo
db®Mog, 3o9OHdm o Jgmby dbMHog, LODMFOOM-

61 Recommendation of the World Health Organization
(WHO/FRH/MSM/96.24), Care in Normal Birth: a
practical guide, Retrieved from http://helid.digicollection.
org/en/d/Jwho06e/3.4.html [Last seen 01.06.2021].

90603 06(hg®HabLO MY 3MB390E0YGH JBEHOH0oL
oML, J6amgmol FMOZM MO T0YIMOMYOQY,
6Om3 93 m30L LOOFML Bgz® LObymMIBoBTMMO
309hoLMOVT0 B06ODY Oagad0m0 AIMINOOHM-
000L 3MOIH03o OG aym boMEogdgMHommo O M-
3ImMoMadyemo, 06 0OLYdMOEO 3MbLYBLYLO,
oy OGO®mamG» JgodmoomEo ©OTYIMIdIMmMOoym
LOFOOOMNOBO dOMOBLO, ghmo dbG0g, Jomob
000009 ©OaYad0m0o 33MO0OGOMOOL JRBRMGOOLO
@O dgmGg b0z, LoEmEbmaby O FOBIGMY-
mmOOH 6033300 JBRENYOOL JMGAL.

000LMOG, JMOZOMOOL 3dH3o3gdom, Tobd-
MOMNY, JP6adMagmdo d060DHg FTMO0OOMOd 06
036MHJOMgdMEY, MPIBO 030 BobomMaLYOYMO3
06 0ym @IOMO O ObdMIMmOnmmo LoEM-
3oMoLY O FOBAGMYEMMOOL EO3E30L dMDH0300.
bhoHoLbHogoL dobgoazom, 2008-2009 Bemyddo,
363MH9m30 @OB0JLOOEO d0bOdY OZI’T0MO
3dmd0ommdaL 150-0g 393mbz930. MPY3(30, LOg-
30LBOGIMYdY FbMHMME GOMO LOFOOMOMEO-
639300 BOJHBY ©O0BYym, GOE dMOZOHMO0L
mLOLGYO0m BoJMOMYOEO 00 WOIHdY, Mm™mA3
300mMBAAdIMMO0 0ME 0Ly 9IBIJHYO O dMmdo-
300 LOJYIEOEOBM 39OHLMBOMUV. I6aHIMOL dMO-
360003 OTOHYO0m Toymomo gobyem Bmagoddo
@Ox30dLOMYdYM  ®OIEY6N3g T93mbzg30dY,
OOMEIYLOE 006005 EOBYmdIMO FTMO0OOHMOO
@OLOYMEO LHOGFOMBOMT0, BOYMBOL EOMY3-
300 o6 FO63GMYEMmMOOL 3d0dg ©OHOOBHO0m.
0MB0IBYMOL oMmzoMOLBOBgdOm, POEIGJMOL
306HModgbhdo 2009 Bamob 14 ©9393096ML doo-
0m L39EOOMIMO dgbHo, HMIMOL MOBOLAdOVO(B
0mogmmOoL Yoo OgM9a3YMmM0Mgdobd LOAY-
©0306Mm OBoLYOYIMYOOL Ol (OGOHOLHOEO-
MBOGHYMO) 3TMO00MHMO0L 306HM™O900 ©O obg-
LOBMZGO VOOLHOEOMBOGYMO FTMONOOMOOL
3odmadoabzgmo LOo®ydamydn.  VIYLO,
936M™M37m LOLOFOGOMMT0 LOJdoL BOGIMYdOL
9ho3%9, 63MH9mMI0 303OBOGOIMOO LOZODMb-
0admM (330 go9ddg 9380MdY. 3MOZOHMOOL
9hH303900m, 3M(3937m0 39GM0omOoLM30L, 30bm-
60@adMMO0L boMzagdo OGO Jgodmado dohBgY-
moym 3m3hogboLb M30myO3MM33930L0 JBMY-
00L bgmymRBOE.

936 M37mM30 LOLOFOOIMMMA gobadGO O, HMI
3™b6396(3000L 39-8 AybemalL 30HB500LMZ0L, 30MHo-
©0 3bmzMmagddo @ohom (369000, ®OGE dM0EO3L
306MH0L B0BO3YOH0 O LMEFOMIMO 0EIbHMOOL
0L399MHadL, oM ML, 30GMM3b7MO Ob30MO-



9000, 03HMbM30N0L, LLHZO VOTNODYOMOD !y
3069 LOTYIOMLMOD YOHMOGOHMHMOOL EOIYOTY-
00L JPMYOOL.2 ga3BM3YMAO LOLOFOO MM MJ
0MB0I6Y, HMI 30MHOEO 3bM3Myo0L 3MBEIBE0O
3mo3o3L, dom JMGOL, 306MmoL gooByzghomg-
0oL 3obaL 06 06 gobaL 3JMOgMN,% BOE ;MoO-
300 3b®03 agxmoLbIMOL FTMOMOE ObEO®INL
306HMd900L OONYZ0L JTEGOOLO(S.

LOLOTOO M MA gobaoMHo, MMI 3Mb3gb0-
oL 30B6900LMZ0L, FTMO0OOHMOOL FOMHYIMYd900
J003MO BOMHIMOEagoL 3oMmoo 3bmaModaL
3MBE9xBE00L BOBOMUL. d3OLMOB, TOOMOMONY,
OOmam®E LMo, dM3H0300L OGO 93Mdomygdm-
@O 006009 3TMB0OOHMOY, MY3IBO d0bOdY ddMdo-
0OMO0L 3MmEgLo, 07690600300, aumoLbIMOL
LOIYEOOEOBM 3gHLMBOMOL FMALObYHgd0m LO-
®390mmM0o0L. 39LO0030LOE, 93OHM3YMO LOLOJO-
HOMmMMmL JgBOLYdOm, JOEMBIYOMMdY, HMAg-
0@ LOBYEOE0DbM 39OHLMBOML YJO0dagdL MO30
390303mL  0060Dg TTMO0OOHMOOL BLYOHZGMO
JomobmzoL LOJJEOOEN6M dMALOLYGYdOL go-
69300306, IHMMOYOd 30MOO 3bM3MYoaL 3o-
H0300LE900L IBMGOOT0 Ho®Y30oL. doL F98EIa,
o3 930 ™M3YM3d LOLOTOIOOMM®MT VOO0
dm3hogboL 30Moo 3bmzMgooL 3oh030L(3930L
I03mgd0L bgmmymao, 3oL P6O OBLOBMIMO
J39o0do HhoMa3oL 3obmbogMgdo, 3ObMbMOL
39LO0000LMBY.  LOLOBYGO MMM  OBIOG (),
6OMm3 gxumgoodo HhoMgzoLb 3obmboghgdo a3-
moLbAMBL OGO bMmMMEO 03BL, HMAB JBRENYOOd0
ho® 930 gobbm®309Mm@aL Joo ghmzb67ymao 3o-
BMBIYdMMOI0M OEAYO0omo BgLbom, 0O
000LOE, OMI JBMYOO30 HOMY303 OOITOYM-
gommbL obgmo bOGOLLMOMN30 dMmMbM3b900,
HOMamMmad0E0d 30b633M9bhoOmdd O M30MbY-
0mMd0L OAMMO(3b30.

936 ™330 LOLOJOO MMM FOB6IOGOHO, HMA
LObYMABOBME YOO PYBIGYOZIMYML BOEMY3Y-
mMoMaogmmo  bm®MAgdolL gobdzMgbhomdd  ©O
bomI0LOBZOMAMOO, GOMO dEOTNV6YOL 3Jm-
6agm  JgLOdmMYOMMMOd EOOMIFYMOGO MO  ©O
3o0LODLMIOMB MO3006Mm0  J(3930. FOOMOMNY,
9330m0M900L J0b600MOLMIG03 FbOHJLMOD EO-
3033069d0m, Mog 990mbzg30d0, LObyEIBoB™
0mgogmadhL qwodhmm Jgxizobydol godhamagddo,

62 odo@gdom ob. ECHR, Pretty v. the United Kingdom,
no., 2346/02, 29.04.2002, §61.

63 odo@gdom ob. ECHR, Evans v. the United Kingdom,
no., 6339/05, 10.04.2007, §71.

mYP3EO MY3IMO(3003 Yoo POGOHPY639mYmL do-
mMobLOL EOE3Y bymYyMmWOE  IBREJOOLO O
LODMAOOMIPOT03 0bHYPDGLYOL TMEOL. d0bOdYH
33Md00OHMBOL  3MbHadLHTo, OMBOTbHMO  3I-
mobbIMOL FMBOZOMO EIEOL 30MOEO dONHYZ0-
60L 30H030L(E930L, MY LOBOBOOMAYIZML O LO-
gommadL bbgzoMO JBENY0500L O(33Y. VTOLMOD,
39M000OHMAdLMOL  EVZOZTMYdYMO  dMHYZ0-
60L JBMYdOL BYOMOBYOdO FMoMbM3L oM 339-
300 3obLOBMIGYIMOOL, O™ dVMHHY3060 OGOL
306MmbogMo @O 30GMEO306H M7 O0MHO30OOO306H
0MHOLOBYBFOMYOOEO. VTOLMOB, LOLOTOOMHEN™MA
0Mb0dbo, HMI 3g0E0bal dg(360gMmgdodn E9d
30093 LOZOFOMMY, SbEMOZL MY OGO B0BODY FTM-
0006HMBOL 36033690MM360 OO HOLZYO0 LdO-
30MBOGYM 3JMO00OHMOOLMOD FgEOMYO0 .
936OM3IM3d  LOLOTOGOOXIM®M3  JOYMHOMO
363MHgmoL  FOBAGMYEMMOoL  ©OE30L  VvgHdY,
6OMIJMOE 0M0OMmYoL 303096HoL Mm30mMaOdIMm-
®339300  JBMYOdL  3oM3399m0  LOJYEOB0-
bm dM3LOLYMYdOL Tomadob ™y LOIYOOE0BM
hoM93009/06(hgMH 390330009 JOGOL mJgdolb gm-
6(hodLHB0. VTOLMOB, FMOZOMIOL OagboYy-
00L MObObAOE, LOTgOENbm 3gMLMBOMO 9J-
39009006900 LOBY(E0YOL, MY 030 3OHMBHLOYM
0JH03MOOL VLM E0gMIdL LOEMO(396HOM ZoOH M-
09000L 06 LOZObMBIYdM ™M FMMbM3bgdoL ©o-
J339mOE. 000L ZOMZOMOLBNBYOOm, M3 Yb-
3M9maL 3ObMBIYIM MO O (303 0060DY
33Mm000MHMO0L  FOMYZYIMOMgogmm  BMMIYOUL,
936H™m33m0 LOLOIOOMMM™ML Fgxrobgdom, dIm-
0MB0IBYM YdYMYd90L 0060HH FTMO0OOHMBOL
3™0hadLH3o 3JMBEO YOMOGOMBOLOOMB®Ya™-
06030 boLOVMO. FOOMOMNY, LOZOOMBIYbH™
0gbhoL dobgaz0m, 163GIMOL FMOZOHMOOL J6EO
3069LOBMZMO  LOTYOENbM  OBYLHdYMHdOL
30M9m  (0GMOLHOEFOMBOGOYMA) FTMO0OOHMIOL
306OmMd900 @O d0bo godmadmogbgzgmo Loxwyo-
30m900, MmP3EO LOZOOMBIIIMM™M (33eMOMHdY-
00 LohogMoL gobbomgzgol dmMAgbhobm30L 9™
30093 0O 0ym gobbm®m309mMadmo. 030L gom-
30@m0LB0BYo0m, M3 LOJYEOE6M 39OLMbO-
oL 30306 006009 3TMO0OGOMOOL COML dm-
aLObYG®goaL 3oBg30L LO®WYJ3MOm FOOMMO3
04m ©06Yg03mo LOJAOLEOOHIMYdY, 93G M3
LOLOOGO MM 803000 03 EOL3Z6VIEY, BMJ
36369moL  3ObMBAYOMMOd Loghom 0330

64 Jonge, A., et al., 2009., 1177-84, in ECHR, Ternovszky v.
Hungary, no., 67545/09, 14.12.2010, § 24.



04m 3067930 9Mhamo, HoE 6036030 0ddL, MHM3
IRMYd0d0 HoMg303 396 OOZFYMBOMO FOOM-
6096900L 3OH0oHgO0Y30. JgLOdOTOLOE, 93B™M3Y-
a3 LOLOJOGOMEMMA B0HVIYOOMY LOJIYT0 O-
03060 3Mm6396(300L 39-8 FgbemalL POOHM330.

0) ©30L3d @O 3Mgam3d Hgbgmob Boboom-
8093

000009 33MO00OMO0L JBREYOOLMWVD  ©O-
30830690000 LObgMABOBML b7xaOHOYM0  go-
mEYOYMIooL  3mbHaduhdo 03LEFIMO  YIO™-
33emo  LOLOBOGOMMML  EOE3Id  3OEOHO3
LOJAIDY EYOLZL @O 3MYFMm3d hgbgmoL Bobo-
0mO93 (Dubska and Krejzova v. The Chech
Republic).®> 606000960ty LOJIOL ®MOLOLIV,
3063930 3M3N0Z0630, LOGIO IYOLZVD 30M-
390m0 3d30m0 3oohobo LOVZOEIYMBMT0, yma9-
mM3a30M0 godMmymadgoob goMmadg, 2007 Bgmb.
dma3dhogboLb mobobdoE, 3oL LEHOEFOMBOGHMO
33Mm000MHMO0L (IO OAMBOOMY0d 3JmbEV,
dom JmMaL, 0GmdOLOgoGOM®m BOBO3YMOEF0HO0U,
0MHO3MITBMOBYMm dEaMIOOIMO0T0  FIMI00O-
6HMO0L, EYEOLY O 0033300 FOBIGMHMMMOOL
©0003004mxomMgdgMm0 3amM3oMdgmdaL dogbg-
0300, LOOVZOEIYMBMT0 EOYM36900L FOIM(3-
@000 o bbg.

2010 Byomb, dmdhogobo oxgbddodoo 8g-
MMy dz30mdy. mGOLYMM®OOL 3gHomEIn Hotho-
®909m0  3odma3mg39060 J0YMOMYOEO, MOM3I
®}9L3J0TMOO FOOHMIYMGOgd0L goMgdg d90d@o-
BOGHYMOEO. LAHOEFOMBOGOYIN FTMOOOMIOLMOL
©0303306909mm0  LAHG®ILYMO ZOFMEEOOMHdOL
30m30mmoLB06go0m, TMAH03obL 0060dy JImM-
0006MHMBO LIYOEO. MIYIFY, HYbymMOL FO6MBIYO-
mmmo0b dobgazom, LEJJEOOENBM 39OLMbOMO,
300 dmMmob 99060, J@mgdodmbomo oym Lo-
09000306m 3mMm3LObYMYdO gogbod dbmmmE Jg-
LOOVAOLO HYdbogy®o dMIIM30MmMdOL dgmby
LOAYEOENBM EOBYLYOYMIOOL @BOMHFMYdTN.58
2011 Bemob 11 3o0LL, 3M3H0Z30630 3gobaL EOb-
306900L goMadg 033M0OMO LOZHMOG® LobmTo.

0gmtg 0MIN030630, dmMadLOBEOGO 3Mg7Mm-
303, 2008 ©o 2010 Bemnddo 89060L @obdomygoom
003Mm000MO d0b0dY. MIYIEL, 890690L 06 gooh-
bom LObYMABO@M® OZ3HMGOBO(E0L. 3MIM0360L

65 ECHR, Dubska and Krejzova v. The Chech Republic,
n0.28859/11, n0.28473/12, 15.11.2016.

66 Dute, J.,2017. European Court of Human Rights, European
Journal of Health Law, Vol. 24, no. 2, 33. 210.

306(3boYo0m, 300G F00MYdEO 0060D9 3IM-
0006HMB0L 3oOBY39h0MadoL, 306 3MOBOLYMS
03906039 LOAgEOE0bMm OBYLHdYIYdL. M-
3339, LOFYEOE0BM EOBYLAdYMHLTS O FOOMZO-
mobB0boL dMAH0z60L LIYG®30MO — J30EIYIOLO
0JBOmMYOMMO0L OOEO OO gobgbm®E0gmg-
000600 LOTYOOENOM FOH03YMMOE0J00. dOLMOD,
dmahogobL  Podo gobypboagl 3IMo0dOH™-
00L J90@a3 0033300 MO30LMOL EOHM3900dY,
600603 8303MHO® OOaI00Ma 3MOgH030
04m 0038300 OPYmMbadm0g 0BmMb30, 3godmMazo
@O ©OAOMHo0m LOIYOOBEODM V33060390900,
GHMIMIOLOE EOOLMMIdom FOIT0 MO LOOMO
LFOOEIOMEO.

2011 Bgmb, 9m3hozobo omgbddodo 8g-
LOJY d033309. OL 33MOZ d0BOBY FTMONOD MO
LYOEO, MPFEO VFFIOO® d060dg FIMONOOHIMOOL
aLYG®39mOo JomoLbmM3zobL LB OE06Mm dMALObY-
©900L gobgzo 063930 ddodg LoObJE0OL, GoL
3vdm@E dmahogzobo odymgogmo gobEo 9odm-
00060 LOOZOEIYMORBRMT0N. 307LYOOZO® 030LY,
6OMI FTMO00OHMOO3 FOOHMIYMgd9d0L goMmadg
HO0OMO O IOE O VbOMIMIOMOE §0636M-
m9mgon 043696, oLOBO 3M0Bo3ddo 72 LOOMOL
3063030MmMdOT0 OYM3bEBYL. ©93oLMOB, 3ImM-
0006HMd0L J98Eama, dbOEMTMO0MMO EYIEOLALD
306030mM3039L, bedm® LOVZOIYORBRML ODHM-
300009 dm3AhogboL BobooM3IzmMdOL doyby-
030, 003d3L godmomob EoMhgboemo bobo-
MO 3MO3OMMYL.

dm3h0g369030 3030GHMIL 93D M3 LOLOJO-
GHO@MOML. 0LOBO EO3MOEBH6, H™MA dom d0dOOHM
©O0MM30 93MO M3 Mo 3mb3gbi0nLb 39-8 3nbano,
©009boO3 HYbgmalb 306MBIYOTMO0L Mo-
60b30@ LOTYEOEObMm 39OLMBOML YW YOO
06 3Jmbo OLEMYOMEO 0060DY V3330
33dm00OMBOL O dogbod LEJYOOEN6M FMALO-
b®gdo 060D MO0 JomoLbm3aL. LOLOIO-
GHOMMI 060360, MM IIMO0OOHIMOIOLMOD, FOM
o®moL 3TMO0OOMO0L dEaoMmOL OGHYZOLMOD
©030330M90m0 LOZoMbgdo 9JEIMOO IEOL
3000 3bm3MH900L baygO™T0. LHLOJOGMHE™MI
30%06396Mmbomo 300HhB0Y, 3obgbomd dmaho-
306m0 dmmbmzgbd LObyMIBoBm™ML Bggohoydo
30MEYOY oL 3MbAHIJLHT0. FIBO®, 93O ™-
330m LOLOFOOOMML YOO TggRoLYdObS 0639-
300 My oMo 99-8 Fgbmom OEIYMO 30MHOEO
3bm3Mad0L 30h030L(3930L IBRMYdOL OOM3Z9-
30L oL BWOghHo, BGM®M3 3M3NozbygdL bgmo o6 Jo-



363090Mm@Om LOTYEOEObM 39OLMBOMOL M-
LObIYMYOOBY 006D O30 FTMO0OOMOOL
36Hm39LT0.

9360 ™M37mad LOLOFYO MMM 30M39(M G0g-
30 g3obaodho, HMI 306MO0 3bMmaMadol 3odo-
30039000 YIBMYSOT0 HOMY3d ZOBMBOL TgLo-
0030LOE ObbMGB0YIMEO. 3gMHdmE, hgbgmab
3Ob6MBAadMmMdOL LoEboOLY O d30TWOMM-
00L BOgMagdMO0L B0YLYO30@, LOLOIOOITMM™ML
39x0Lgo0m, dMARN306MOMZOL FMBOZMIYMOE
306436Mm9hoo oym 006009 ©oggadomo ddmodo-
OOHMd0L 3O ME3gLA0 LOIYOOENBM 3gHLMBOMAOL
3maLObY®go0m LOMEGOIMOOL EOJYIZJONMBO.
LOLOFOOMML ZOBIOOHYOOM, JRBRMYdOT0 Ho-
6930 0LY39 9LOLIYMYOMOO EIEOLO O dbOM-
3mo0moL JLOJTOObMYOOLO O FIBIO MY M-
000L EOE30L Mya0Hh0d® 30dOLL.

30mbgodg 0ym my 0O JBMYoodo HOGY-
30 LogomH™m EYIMZGODHOIYM LOdDMFOOMYdOT0,
LOLOFOOIMMDE ZobdvMHo, GMI B0bdBYOO-
9 LOgombo 994EgmEO LObyMIBormydoLM30L
0060d903mo 3omomm ©oLb3MyE00L bygd™mTo.
936M™M33m0o  LOLOJOOHOMM®MLMZ0L  bgmdoLOB-
300Mm30 33mM939000L YAGOZM9LMOY, FOOMOMNY,
06 JO0mYOO 006009 3TMO0OGOMIOL ZOdOHOM
®ob3dg, MYAEY, LOLOTVGOMMM™ML Jg®roLYoom,
0Mbodbgmmo 06 godmMoEbogzmo d0bodg dIm-
0006HMO0L  AM3AOHYoPem Lo mbgL. ®oLZOL
390300900 ©OAMZ0EIOIMO  04®m  O0GHOghHm
ROJHM®BY, oM JMG0L FIMI0OOHMOOL oM MmY-
mdoLb 306030mYEm JgLOJMYdM MDY, 330Mo0-
ROEOYG 390600 O LOLEOOTM FOOOYDJOIMO
©obdoMmadaL 0MIMhgboL OMOLYdMOOD]. hgbgmal
3mO3MH MO F0YM0MYOOO, O™ VOO0 GHOLZOL
3060090303 30, 0OLHYdMOO FTMO0OOHMO0L Zo-
OOIYmgoob bogdmby, bOM®M FOOOYDIOHMO
LOTYEOEOBM EObIOGGOOL OMBMHYbOL Tgd-
MyoMMmMO0L 30609030, @IEOLY O BOYMRBOL
LOEMELbMAAL O FOBIMYEMOOL LOWGOmbY
9039MH90MmEO. 03Y60®, LOLOTOGMEMAI d00hH-
600, ®™MA LObMIBOT@™ OGO ZOLEYON FoLM30L
306089030 MO30LYBOMMO FIRBROLYOOL BOGF-
madL @O T9LOdOTNLOE VMO 06 3Jmboo
0m3h0306mO 3030 93G™M3Yemo 3Mmb3g6(300L
09-8 3gbamoL POGM®3930L. 2015 Bemob 10 FOGOHL,
9836MOM3Ymo  3mbzgbEooLb 43-9 dybamdg OYM-
©bmdom, dmM3Hngb903d dMmombmizgL Bobod®y-
0069 LOJIOL ZOEOEITO OO 3OMOHOLMZOL
306LObOM3Z9MOE.

B0600@adoMg LOJAgdg 9g3dm®m3Mmo  LOLO-
F0OHOMmMML EOEId 3OMOMHOT gObOgOEM ZMb-
3963000 99-8 Bgbmom EOEIMO 30600 3bm-
309000 3MB(3EIRBE0O @O Joymomd  LOYIgdY
OE0M0 LOGOOBaggMOL BobooMmIa (Odievre
v. France),’” LEEOE LOLOFOOMMME EOOEAFO-
60, OMI EOOOEIOd O Fom FMmMOL, d03330L
@O0OYO0L 30OHMOg00 JaboLb 06033300 @O LO-
0MMMMEO BGOOOLGOYMOL oMo FbMm3zmHyo0L
BoBomL, MOE EOEIMOd 3Mb396(300L 39-8 8-
bemom. 3ghoE, LOLOAOGMMM®ME LOJTgdg Hob-
6m3L30 Y6a3MmgMOL BobooWA®Iy (Ternovszky v.
Hungary, no. 67545/09) ©o0©a0b0, Hm3 3dmdo-
OOHMBOL 30OHMOYO0 JOOZMO 993930 3MHB396-
300 EOBIMO 30HOO 3bmMm3MgooL bzgEH™To.
030LMOB, LOLOTOGOMML OIS 3OMOHOT Zo-
630mOHO, OMI 3IMO0OOHMOd BOGTMOOagbL Jo-
mob 3bm3zMH9d030 J6030MIYO OO IMO3ODHIM
3m3gbHL. 3TMB0OGOMBY FMOEO3L, ddOm MG,
330d03gcm0 @O 39bhomydo gOH®M0ObMA0L, LO-
0900306m  3VDGYP639mmo0L, ®Y3OHMEIYIE0Y-
MO FOBIOMHYMMO0LY OO FOBIOMYMMISLMOD
©030330M907mM0  0b@M®3OE00L  LOZOMbYOL.
0MB0dbymmo Logombgdo, dom TFMmEOL FTMO0O-
HMO0L dEa0mMOL gobLOBMZMO BWYOLVIYGOHYE
308306300 Jomob 3060 3bmMm3zMmdoLMOL ©O
039060 9933930 3MH6396(300L 39-8 Bgbemom ©O-
3Im bgzgd™mIo.

@030 3omoOhod, 3baogLOE 93 ™M3Ymmo LO-
LOFOOHOMMML 3OMOHOLY, BOBOAIOOTY LOJTY
3obobomo LobgmMABoBmML byaOHOYOHO FOMOY-
03mm9o0L 3MbMHadLHTo, MOBHbOEOE dMIH0g-
6900 JoMO3MoLOE® 039M0MYdEBI6  0060dY
©039390m0 3dMO00OHMdOL 3O MELI0 LOIgEO-
306m Bm3LObYMHOOL ZOBY30L LOZOOMBIEYd-
mm  03Mdomaody. 30M39cm M0ogdo, LOLOJO-
GOMMI 0Mb0dbo, HM3 606009 FTMO0OOHMOV,
OOMaMmOE dLbgmO, HhgbgMOL FOBMBIHIMMIOM
06 0ym 03MJomym0.8 LOLOIOGO MMM Fob-
30GOHO, HmA 2012 Bomb HabgmTo ©IMIJIJEOOO
LOTYEOEObM BMALObYGOYOOL ogho, GMIMOL
MOBOLIOEOE, 3OBLOZYINMYOYMO Jgdmb393900L
30Mo, LOIGEOOE0bMm AMBLObYMadOL doBg30L
IRMYdO3MmLOMAYdY 3JmbEo dbmmmMO M0(396-
B0M907m LETJOOENO6M 3gHLMBOMU.

000LMOG, FOOEOE30L  FoboLH®OL vghom
3060LOBM3MO 0L 3OHoHcM0yTgd0, GMIMIYO03

67 ECHR, Odievre v. France, no., 42326/98, 13.02.2013, §29.
68 Lencio, A. D.,2018. p. 457.



160 ©093004MRBROMGO060m M0396d00d0 do-
0omyd ™ LOFYEOENBM  EOBYLYdYMYdYOL.
3060, OMIGMOE 306MBIIOMMINM OEY00-
mo BaLOL OMM39300 obY3O LOIYOOEOM
3m3LObYGYOOL, 99390JOOMIJTOMDO OFOMN0IY-
0oL, 3MB3MYHYm LOBG(309OL.

LOLOTOO MM MAB 3ob6IOMHY, HMI 306MBIYO-
MM030 0OLYOYMMO OMIZIYO JOJLHMOYOOLY
oy 096@@™306900L d0gbgEozo®, dMANo3zbyoL
3Mb03OHIMOE 3JMmbOm FHLOJMYOMMOY, Zo-
69330 0bHom, HMI doM0 LOEbMaMadgmo bLobmo
O J99LO0OTGOMEOO LOTTMOOOOH™M VOZOML EO-
039600 3O0HaH038900L 3oM30mMaLBNBYOOM.
LOLOFOOOMMLMZ0L, dLY3Y, 3OO aym LHOEO-
MBOGHMO 3TMO00OHMO0L BOTobomolgdgemo LO-
bgm3Boxrm 3mmonoidol mgaohodxdmosd, Mog
©IOLO O dbomImdomol LoEMEbMOLY O
FO60HM9MMO0L (3300 FFMIOOYMOMO.

936H™M373mM0 LOLOFOGHMHENML OO 30NOHOD
3ub63uMHY, OHMI Myaohmndyxto 30H60L FoLOMBY-
300 J@MY0030 Ho®g3o Jgbodmmmo JgxobEyL
LOGOOMEO YIMIOODHOIM LODMFOOMYd030 03
390mbgg30do, my 030 3oLYbMOL ,L07y30MydY-
M0 LEOEOOMYGHO LOGoOMYOOL* FMMbMZBOL O
BOGM3MOagbL mmggohndgdao 30d60L domBg3z0L
3OHM3MOE0Ym  LOTYOEYOOL. LOLOTOGMM™A
3063oMdHho, M3 30Mm39m Mogdo, 9ohm™m3bymo
bgmoLYRBRMYd0L FgRBOLYOOL LOZOBL BOGIMO-
396L LOGOOMO MY OGO JWMYdOdo HhoMg3d (MY-
30hodxho 380600 JoLOMBYZOE. LOIOMbMOL
LodbMM3zoL dmbhozom, LobgmdBoxmyoL dJo-
608909m0 0gd3m JgxroLgooLb goM3399m0 Mo-
3003mgd0  obgmo  LOgombydoL  Foobyso-
HoLM3OL, GOdgE OGO OMOLYOMOL JMBLYBLYLO
3™0b396(3000L bgmT9333Mmgem LObgmABoRMHoL
doMoL, OOE JN0ZIHOE O IMGOMIYOHOE LY-
BLOHOYM0O. JO6EO OMOBOTOML, GHMI 006009
93md00OHMO0L MYad, gmogad 06 dMEOOMYM
LOZOMLYOdY TgDHoE, 9900 LOBMFOOM®MYOGH030
506033300 F0d0Gm 386033690M™M306 LOFOIO™
06(9®aLL.5° VBOLMOB, LOBMZOOMYdPM030  Fo-
60330L COMETo LobygmMABoxymL dogd Bo3oL-
60 30MEdYMad900L JgLHgemgdo LogoOHMYoL
0mJ39ad0L WOOM™M BOOIMIOL F06OE30L
LOLHYFOL BPOJEMBOGOHGOOL BgLYdOL EOLOEAY-
60®.7° 030LMOB, LOLOTIOMMM®MA dMBNIBY, ™I
B0600@adog  LOJ3Y, JMI3ModLYIOMOOEO6

69 Dute, J.,2017. p. 211.
70 Ibid.

300MaE0body, dmombmzmo 9ghm3zbymo by-
moby@mgoob 3096 LOZOMbOL IMOZ0MAbMH03
F9xr3oLydOL, 30m FMGOL LHOEOMBOGYM™ ©O do-
60H9 3TMO0OOMOOLMOL OZOZ3TMYOYMO BbL-
39000 3936096 Ym0 3MBO(393900L FgLBOZMOL.™
000L OMEY, 3bYO39MMBOT0O oLOMIdO BMFo-
@0 LOEFOOMINHO O §3MBMB037 M0, FOM FMGOU,
@}0bOBLYGO LOLLGYOOL goboBammgdalb bogombo,
60309000033 Jgbodemmo bogomHm gobEaL Lodo-
359h™ LOBLEGYOOL goboBomgdaL 33T YdY."2

990G, 936MM™M3Yamdo  LOLOTOGOOMMA3  @©O-
0anbo, M3 60b60daooMHg LOZNObMODE @©O-
303306900m, 93GMm®m30L LOddML 6936 LObym-
3603m9oL FMGOL OGO dMHOLYOMOL 3MBLYBLYLO.
396OdmE, LOLEFIOOMMA dMB0Jb, GMI d0bo-
B9 33mMO00OHMBY HYaxmM0MHadHMmOd 3Mb39630-
oL bgendndzztam 20 Lobgm3Boxymdo, MIYI3O
006009 3IM0OGHMOOL JBEMYOO OO dOLMNY-
OI®0 ©O OIMINEIdIMOO 3oM3399mm Bobo-
306HMd90Dg, dom FMMOL LOTYOEbM 3OHo®9-
6H07089099.7° 000LMOB, LObyEMABoBM OBM3930
QROGOO3L d0b6OdY FTMONOGOMOOdL dbmmmo 15
6936 LObyMAIBORMB0.7* LOLOFOO MMM OMB0T-
60, ®M3 006007 FTIMO00OMId GY3IM0MgdaL
300300 23 6936 LObYEMAIBo@™MI0, HMIGEMOZO6
Bma0gchom J39yobodo, 3oGO®MOMNY, BogdLoG Y-
00 0606009 3IMO0OGHMO0L Fgamb393900, MIYI3O
LOFOOHOMGOD030 30399301 30OHMOYdT0, Loby-
m3BogmL 3bGOHOEOL OWNBOLBLYdOL Fothgdy.”
990MmOMb036gm0L gom3omMaLB0bgdom, LOLOTO-
GoOmmI 300Hhb0Y, M3 Bobodadocy Logddgdo
LObyMABOBMLMZOL 30b0ogdgogemo TJgxroLyoolL
ROOIMIO0 JOOO YORBOMOYMm GROOHOM, M-
030 060 3990MY030.7% LOLOTOOMMM®MAE Ygto-
MY0d 30093300 FMOZ3IMOOL dMHFYdqbHL, ™3
3000mz30L bgmdoboB3zE®3n yzgmmo LO3YE60Y-
6Om 33ma30L MO6ObTOE, 060D FTMO0OOHMOO
LAHOGOMBOGOIY FTMONOOMOOLMOL TYOMHYOOM
3030Mad0m domommo Moblob 893(339¢M0 0Yym
009b9O30@ 000LY, 30FEOBOOIMOOO MY OMO
33dM00OMBO OO MIYMY0900L 3oMydy, MOI©YI-

71 Ibid.
72 Ibid.
73 Ibid.
74 Ibid.

75 Ibid, p. 212.

76 ©adopgoom ob. dpobobodg, b., 2020. 39bgiogn®d
Poddmdogmmosdg mgomgedmdygggol  magmgde
0od0obol mgdsme gzdhmdnmoa Lobododmemml
360{1006030,
N3(67)20, p. 128.

dodmmdbogymgds o 3obmba,



60O 6900L30YG COML Jgodemgdd BoGOIMIM-
oomoym Jodydaogmo HoMgzoL Logomdmydo.
LOLOTIO M M®MA dMB03bY, BM™M3 03 Jgdmbgzggzo-
3o, LOYMO LOBYEOE6M FMALOLbYGMYdOL COHM-
JMOE JOMHPY639tmMYymx3d dbmemm@ LEJJOOEOOM
©OB9LYdIMAdOL FoOHMOYdT0 0ym Tgbodmagdg-
ano.

LOLOBOOMMMA FObAOMHO, BMI LObgEABo-
RM9ddo, LOEOE 650OOGMYMNOO 060D EO-
393000 3TMO00MO MY, dobLOBMZOYMOO ZoM-
33930 B060306MH™M0900, 300 JMGOHOL ,EO0OMO
®oL3oL* Bob3dodMdY, dIMONOOMOOL 3B MEIL-
99 330Mo®0E0YMH0 390600 OLEMYdL O LO-
gomHMdoL Jgdmbzg30d0, 3IM00MY Joemob Lo-
0900306m ©OB9LYdYIMYdOT0 FOOY3060, MO
390dmM900 JAM3MaL EOMT0.”” LEOLOFOOMEMMI
306306 Ho, OHM3 3mMm3HogbgdL Jggdmmm dghho-
0m 3000m30L LOLY®ZgEOo LOFTMONOOM 3OMMO-
Ho, om0 dMmMbM36900L P39m ©OLOZTOYMAQ0-
MYOMOE. 03OLMOB, LOLOFIOMENME FOYMOMO
LOFIMBOOGO ™ 3omOHYd0L EOb3gBoL dodoHO Y-
MYo0m OB 3MMaMgLdg, MmydEY hgbgmab
3mO3MmMOOL FMPYBMOO OTOHYO0mMO 6OO0FEHOOL
30000a000396. BYFMOMBOTBbYMO 3LFIEMOOL
LO®WYJZ39MBY, LOLOTOOMMM3T EVOEENLbY, B™M3
I03M90030 HOM®Y30 BOMIMOMEYoO Myanh0dy-
0 30%60L oMBY30L 3GOM3MGOE0YM LOTHOMY-
00L. JgLOBdOBNLOE, 93O M3YMo LOLOIOO MM
@030 30MOMOd 60bodgdotg LOgdgdo g3 m-
330 3mb396(300L 39-8 3bemolb EOGM3930 OO
©O0Ea000.

0mLOBNTBOZNY, ™I B0BOIIYOOTY FOEO-
6939h0mgooL MOb gOHMZ0L MOAY6039 AMLOIO-
GHO@mOoL gobLbzoz9dxmo dBGO. dMLOJOGOMMYg-
Mo Jgbgygmgoom, 93MM®M3Pm LOLOIOOMM™L
bogombo  LObyEMABo@™ML OO  6930H0IYM0,
060390 3mBobHogMHo 30MEYoYMadal ghHommdo
3600 3obgbomod, MOIIbOEOE Habgmol Jobm-
63@YOMMO0m 0060dg FTMON0OGOMBY, HMIMEO(3
oLMO, 06 03OJOMYdMEL.® 3obLbgozgdymo
0BGmOL 3Jmbg BMLOTOOMHIYGOL F0ORbO VM,
6OmI Hhgbgmob 3obMBIYdMMdY bgemb 30 OO
364mo@O  LODMBOOMYOE030 FOOHIGOMYGENMAOL
©O330L, OGVIgE 00 JomaooL LomEbmal o8-
0900 LogOmbydo, HMIMIOLOE, FOOHMOMMOY,
006009 38MO0OGMMOO LYOEOM, MIYIFO 0dYMYg-
0gmbo 0y3696 93IMO00MHOm 330MORBOE0IM0

77 Dute, J.,2017. p. 212.
78 Lencio, A. D., 2018. pp. 458-459.

LOTYEOEObM 39OLMBOMOL EObIVGYOOL goMY-
d9.7°

3mLOFOOHMINYY03O HOMZOMYL, B MT EHOO-
MmO OO ObOEMTMO0M™MO JLOBTOMbMYdOL EO-
(330LO O LOTYEOEObM EOBHLHOYMadOT0 FTm-
0006HMOOLMZOL dIOBIZYHIM0  P30OHOHILMOOL
3060d900L BmEoL 396 EOOLAGOMDO HMEMMOOL
603060.8 0LOB0O FOYMOMYOBYL HhgbgmoL LOZm-
BLHOHIGOM  LOLOOGOOIML  OOBY39hH0Y-
00006 VIMBOGM0EDBY: ,306m600 3896090MO08-
©@OQR06909em0  MObOIgOO™Z9 ©IOMIOOMHNY-
@m0 LObyIEORM 9FYdEHYOO 06EOZODIONIO0
@0 30b6gYmBIen0 mO30LIRIIogonL ©OE3VL,
MY mO ©I0dodoE0o 8o ™ 30830065300
0@000060L Mo®LYHOOLMVB. 08 MVZ30LIRMHIVU,
OMmIgemoE 30HO@0 LOFF0VbMmINL MOZ0LIRNY-
00LOE m0EV3L, MOb VbeMO3L 30M3399¢m0 bo-
®0obbob obLo®YOn/EOLVFZGo0 B0L3Z0. dTMOeNY-
00L Jo;yemyoo dmonom™onL v@30aMoLY O
RMEGHI0L 0030030 O@ 0GHHY30L 3900bHo 0BMY-
@900 Bbmanm@ JLOGGHMb® FMINOOH®INLY O
003030 3063GHMYen™mInL ©@oE30L 0609GM9LO.
07030, ombndbymn 0bmy®mybo o0& Fgodemydo
89389030 0690 LOBYOEN6M EVEHLYHSIM9dOFn
Admo00HMonLMZ0L  3OaMLObY  J30EHOHHL®IOL
8060d9%0@".

dmLOFOGMENYY03d 3oohbogh, Gm3 hgby-
MmoL  3OBMBIIPOMMOO 0060DHg TTMO0OOHMOOL
3090e909MmL bEOEO Y BOJOM®, GOE Bod-
3MmOAYoO 0L 30O 3bMm3Mgoolb dodo-
300339000 YJBMYdOT0 dODO3OHM3MG 0P hotg-
30L.8" Bom obIVMOHYL, H™MAB ,EOdOMO MHOLZOL®
®}9bddodmool  306HM09080,  dMbO3®IMO0O,
6HMI 3IMdMgoL 3gmbogm MOz3006mo 330MmabL
©O000@Y00L  OEaomaL  gobLodmzMmoL TgLbod-
MYOMMBY, MOLO3ZNM39IM0Y, dbOEMIMO0MOL
LoEgmEbmoL EOE30L gomazomoLBobgdom. Lo-
Y4a6mHomaomo, HmA 2018-2019 Bemgodo, 60609
33dmd00MmMO0L JBMYdOLMOL EOZO380MHYO0m
93603730 LOLOTOOMMMA 333 03LEJMO,82
mP3EO 3oL dOOLYdYMO 3GOGH030LEOLb gobLb3L-
390390 LAHOBOOHO OO EOYOZI000.

79 Ibid.

80 Ibid.

81 Dute, J., 2017. p. 213.

82 ECHR, Pojatina v. Croatia, no., 18568/12, 04.10.2018;
ECHR, Kosaite-Cypiene and Others v. Lithuania, no.,
69489/12. 04.06.2019.



©abd369

000009 0393300 3TMO0OGHMO0L JJWIHOO
BOMHIMOEEIoL  ®Y3OMEOIYJFOIMO MI0MFO-
0m®M33930L 3MA3MBbYbHL. 93OM3YMId LOLO-
30OHMMM3T, 6060dg dTMO0OGHMO0L JBMHdOL
MOmMO0dg gobbogmygmo 30M3gmo LogdoL® go-
Gamaddo 3093 IBRO®M IGHO® FOOBOOOIMGZO
3™M0b396(3000L 39-8 Tybmom EOEIYMO 30HOEO
3bmg©»H9d0L 3MBEIB(E0O O OOON6O, O™ 030
3m0303L 06O FbMmMMmE 306H0L FoObY3zgHomy-
0oL gobEaL 06 OM gobEgl 3TMogEmo, OGOV
MmO dobmanL 30MmdgdaL OHHYGZOLO.
9ma3006900m, 93MH™M3Ymo LOLOFOOOMM®ML ©O-
30 30MOHO3 o6 HO, MM 3TMI0OOHIMOO Bo-
GHIMO3I6L Joemab 3bM3M 0030 Y6030MI® O
©IMO30HP6H dmMIgbhL. 030 @WOMHO3L, dom Jm-
®oL, BodoggImo o dgbhomydo ghm®M0ObmonL,
LOTYEOEObM FBGOYOIGMMO0L, MHY3OMOIJB0Y-
MO FOBIOMHYMMOOLY O FOBIOMYMMISLMOD
©030330M907m0  0bx@M®3dE00L  LOZOMbYOU,
OMIMGOMOD 9ghHMOEOE FTMO0OOMOOL VO30-
mob gobLOdM3MO WYOEOIJOHIYH 303d0HT0O
JomobL 30O bM3MHYOOLMOD.

936HM33mM3d  LOLOTOGOMHMM3 00060dg 3Im-
0006HMO0L JBMgooL JgdMy30L 3MBhggLdhTo
00LEIMO g m3bgmmo 3obmbaagdemmdolL by-
mM30LOB3EMIMONLO O O633MgHOEMO0L bLO-
30Mmbdg ©O OOEanbo, M3 ghmzbymdo by-
moLyBPgo9d3d PoO PBDGOPYB39gMYmb 00609
LOTYObM BMALObYG®HYOOL gobaz0LMZOL OZOL-
®9d3mo  3oLYboLIZgOEMOOL (SLYMOL VGLY-
0mo0L 390mbz93030) LoEbOY O FZOBOMMBO.
MJPo3o, LOLOTOGMM M3 F9M 300I3 VOO OHM-
30 0060H9 3dMB0OGOMIOL JBYo0L JgdmIg30L
LOFOOMYO0LO O MOBOBMT0gMgdoL Logombo
936M™30L LOOFML Bgz® LObgmMABo@mm Jm-
oL 3mbLBLILOL BOZMYdMBOOLO O Logombaol
GOPMO LOEOOMIYMH-93MbMT03IM0 dL3ggHgooL
LO®WYJZTOm.

307bgo30@ 030LY, 93MH™M30L LOdFML dm-
30960 6936 LOLyEMIBoB™MI0, LOOE 0MY3Y-
mMoMadgmo 306MBIYOMMOd d0MOB3gHYM O
DOYOOZ3O 0060dg FTMO0OGOMO0L JBRMIOSL,
3000aY 3603369tmMm3060 BOOdOFEYd0, O3 dbO-
®Eodgdhom 0dbo 93dm3ymo LOLOOGOMM®ML
0096. 396OHJmE, 936HM3YmMaId LOLOFOGO MMM M™M3
3™Mb396(300L bgmdndz3tmagen dbocMygob doymo-

83 ECHR, Ternovszky v. Hungary, no., 67545/09, 14.12.2010.

MO, 30g4LOTOMIYGOHOE JYOGOY639MYmb 39 dm O
LOFOO™M 06(HYMYLYOOL SEM3MGOEOIMO OO(33Y,
bmmm 6060069 3TMI0OOMOL JRBMHOOL dMOB-
390360 390mI300 OO OYT306 Joemob Gga-
OOEOIJE0IMmMO  JBMIOoL  dIOOMOBODMT0gE0
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