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ABSTRACT

This article examines the autonomous field of Law and Economics, indicates the importance
of integrating the economical methodology in the process of comprehensively understanding
the normative order and laments over the undesirable shortage of interdisciplinary education
and academic dialogue regarding Law and Economics in Georgia. Moreover, this paper deliber-
ates on the relevance of the Coase theorem for lawyers and policy-makers, displays the specific
recommendations of its application in jurisprudence, including elucidating property rights, max-
imizing economic productivity and minimizing transaction costs. The following article discusses
attempts and shortcomings to harmonize a decentralized market solution in environmental law
and demonstrates regarding the example of the EU emission trading system that the method of
Law and Economics can be used not only for a thorough analysis of the existing model but also
as a pragmatic instrument for defining a normative program.
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“For the rational study of law, the black-letter
man may be the man of the present,

but the man of the future is the man of statistics
and the master of economics.”

INTRODUCTION

In the modern commonwealth, the moral con-
sensus is replaced in many respects by the idea of a
free market, while the architecture of social associ-
ation between individuals is framed through the me-
dium of the economic demand and supply.2 Under

1 Holmes, O.W., 1897. Path of the Law, Boston Law School
Magazine 1 (4), p. 11.
2 Golecki, M., 2008. The Coase Theorem and Philosoph-

these circumstances, the field of law and economics
— which merges jurisprudence and social science of
economics — has become the most influential inter-
disciplinary methodology in the United States® and
Western Europe since the 1960s, although it has
still not managed to consolidate with the Georgian
academia.

Formally speaking, for lawyers, economics re-
mains an esoteric field that seeks to explain macro
and microeconomic phenomena with diagrams and
formulas, though more substantially, it is repugnant

ical Foundations of Law and Economics, 2 Masaryk
U. J.L. & Tech. 209, pp. 213-214, See note Fukuyama
F.,1989, The End of History, The National Interest 6,
p- 8.

3 Kronman, T. A., 1993. The Lost Lawyer: Failing Ideals of
the Legal Profession, p. 166.


https://doi.org/10.36475/7.4.3
https://doi.org/10.36475/7.4.3
https://creativecommons.org/about/cclicenses/

for most lawyers to think that the eclectic social sys-
tem of law and order can be based on the precision
of the economic efficiency, as they are well aware
of an attempt by a foreign discipline to occupy an
autonomous field of jurisprudence.* The economic
analysis of law remains for many a symbol of cal-
culative indifference, while the economic and socio-
logical immediate or side effects of normative acts
are neglected.®

Jurisprudence, like the science of economics,
has its unequivocal linguistics. The study of each of
these fields largely involves the process of converg-
ing with the language and phenomena characteris-
tic to the field, which further determines the rule of
thinking and standards of methodology.® Therefore,
the autonomous field of law and economics turns
out to be bilingual, thus formal education becomes
critical in the process of rapprochement. It is lam-
entable that the faculties of law and economics in
Georgia do not offer interdisciplinary education to
students in line with modern challenges. To the ex-
tent that practicing or academic lawyers have ex-
tensive connection with financial institutions in con-
junction with forming the framework of regulations
within the legislative process, on the one hand, it is
unfortunate, and on the other hand, it is alarming to
have a livid and hermetic attitude towards the field
of law and economics in the circles of Georgian law-
yers or economists.

Prior to the theoretical development of law
and economics in the United States, distinguished
judges of the common law system, such as Oliver
Holmes, Henry Friendly, Benjamin Cardozo, and

4 Posner, R., 1975. The Economic Approach to Law, 53
Texas Law Review 758, p. 764.

5 Interestingly, from January 1, 2020, amendments to the
Organic Law of Georgia on Normative Acts came into
force and it became mandatory to attach a regulatory
impact assessment to the draft acts, but in order for this
reform not to become mere formal yarn, it is decisive to
promote a stable academic analysis in this area, including
a broad and narrow sectoral or methodological analysis,
which this article seeks to address, see How Regulatory
Impact Assessments can Include Sustainable Development
Goals, Ministry of Justice of Georgia, 2019, p. 5; See also
Organic Law of Georgia on Normative Acts, Article 171,
boddogonmo od@hqool dqlebgd | Lol ,bodobmag-
@b bozobmbdogdmm dogbg® (matsne.gov.ge) [Last
seen 06/03/2021]

6 Sage-Fuller, B., Lippe, F. P., Conaill, O. S., 2013. Law
and Language (s) at the Heart of the European Project:
Educating Different Kinds of Lawyers, Law and Language,
Edited by Freeman M., Smith F., p. 500.

Learned Hand, had already used the methodology
typical to the economic thinking in their judicial prac-
tice,” one could argue that practice preceded aca-
demia. In Georgia, therein, scholars should bear
the struggle of Sisyphus.

INTERDISCIPLINARY FIELD
OF LAW AND ECONOMICS

Economics is a relatively young sphere of study,
but since the middle of the 20th century it has had
the greatest authority among the social sciences,
which is why it is often called the Queen of the so-
cial sciences, however, it is blamed for a kind of
imperialism® which implies the tendency of active
dissemination of economic analysis into such clas-
sically non-market areas as religion, culture, law,
family, etc. The reason for this augmentation is what
distinguishes the discipline of economics from other
social sciences — a flexible approach, a methodolo-
gy® that seeks to apprehend primary and secondary
outcomes; Examine the consequences, including
side effects, not only in the short term but, most im-
portantly, in the long run.’ Also, the methodology
of economics is made more alluring by the fact that
it is not only a means of a reasonable understand-
ing of the direct predominance or biting effects of
the normative system but also offers policymakers
a normative program for reforming legal fields and
institutions."

The genesis of the autonomous field of law and
economics dates back to the 1960s; It was from this
time that various authors began to bring the scienc-

7 The Economic methodology has helped to establish law
as a field of the scientifically verifiable research field, and
since economics inter alia is a theory of choice, it becomes
a generator/apparatus of finding an optimal policy for
judges and legislators, see, Cooter R., Ulen T., 1997. Law
and Economics, Massachusetts: Addison Wesley, 3.

8 Boulding, E. K., 1969. Economics as a Moral Science,
American Economic Review, 59 (1), p. 8; See also Lazear
P. E., 2000. Economic Imperialism, Quarterly Journal of
Economics, 115 (1), pp. 99-146.

9 Becker, G. S., 1976. The Economic Approach to Human
Behavior, University of Chicago Press, p. 5.

10 Hazlitt, H., 1978. Economics in One Lesson, Crown
Publishers, Inc., p. 191.

11 Guerra-Pujol, F. E., 2012. Modelling the Coase Theorem, 5
Eur. J. Legal Stud. 179, p. 181, see in Medema G. S., 1999.
Legal Fiction: The Place of the Coase Theorem in Law and
Economics, 15 Economics & Philosophy, p. 209.



es of economics and law closer together, includ-
ing, apply economic methodology not only in com-
mercial and antitrust law, but also widely in other
fields; That was, on the one hand, positive analysis,
or factual reevaluation, and on the other hand, at-
tempt to define normative, or optimal reforms. The
convergence of economics and jurisprudence can
be explained by the fact that judges needed the
pragmatic usage of other disciplines and classically
meta-legal instruments in the face of hard cases,'
hence law lost its status of autonomous discipline
and became interdisciplinary in the face of these
complex casuistic challenges.' This judicial trend
has, over time, become the professional strategy for
the entire Guild of Lawyers.™

One of the main social functions of the norma-
tive order should be to stimulate economic produc-
tivity growth.' Economics is important for the field
of law insofar as it helps to better understand the
consequences of the system, while for economics
law is a medium for analyzing the foundations of
the market.'® The impact of law on the economy is
essential because without a legal system there is no
market structure — the rights that individuals have
are defined by law — therefore economic activity is
largely controlled by the legal system." Law and

12 Posner, like Ronald Dworkin, does not deny the essential
role of morality in the practice of the judge, but unlike
Dworkin, equates moral assertions with political
preferences and considers economic methodology as amore
objective and pragmatic vector for judicial philosophy,
see Posner A. R., 2007. Tribute to Ronald Dworkin and a
note on Pragmatic Adjudication, 63 New York University
Annual Survey of American Law 9, p. 10.

13 Domnarski, W., 2016. Richard Posner, Oxford University
Press, pp. 140-141.

14 Following the complication of legal relations in the future,
even economic methodology will not be able to explain
the legal reality with sufficient clarity; Against this
background, so-called legal economists may give way to
other "Renaissance men” and professions. For example,
such a trend is observed in the wake of the emergence
of behavioral economics and the field of law, where
psychology and neuroscience are used to better explain the
existing economic-legal reality, see Calabresi G., 2016.
The Future of Law and Economics, Yale University Press,
p- 5.

15 Compare "The purpose of the law is to encourage moral
behavior", Zoidze B., 2013. An attempt to understand the
practical existence of law, p. 205.

16 Cooter, R., Ulen T., 2010. Law & Economics, The Pearson
Series in Economics, 6" edition, 9.

17 Coase, H. R., 1992, The Institutional Structure of
Production, American Economic Review, 82, pp. 713-19,

economics are closely linked. Now reconsider one
of the first and most influential attempts to discover
this connection to date.

“COASE THEOREM*

One of the indicators of the academician's im-
pact is the quotation of his texts,' the name of the
British economist, Nobel Laureate Ronald Coase
is associated with the most consequential scien-
tific articles in the field of law and economics, for
example, Coase's "The Problem of Social Cost"'
is considered as the most frequently cited scientific
article in the field of law and economics.? It is in this
text that the so-called Coase theorem is implied,?’
according to which if the parties to the negotiation
have no operational, that is transactional costs and
their information is complete, legal influence (includ-
ing fixations of property rights, tort liability or other
aspects) on the allocation of freely disposable re-
sources becomes irrelevant, while the configuration
of rights independently determined by the parties
will be economically efficient.

To understand the theorem it is necessary to
clarify several issues, first of all, the notion of trans-
action costs. In the first half of the 20th century,
the prevailing theory in economics was that noth-
ing hindered the free functioning of market mech-
anisms, therefore, market relations between the

718; See also Coase H. R. 1993, Law and Economics at
Chicago, 36 J.L. & ECON. 239, p. 251.

18 Landes, M. W., Lahr-Pastor S., 2011. Measuring Coase’s
Influence, 54 J.L. & Econ. p. 383.

19 Coase, H. R., 1960. The Problem of Social Cost, The
Journal of Law and Economics, vol. 3.

20 Shapiro, R. F., Pearse M.,2012. The Most-Cited Law
Review Articles of All Time, 110 MICH. L. REV. p. 1483.

21 The theorem given in the paragraph was first discussed by
Coase in 1959 in an earlier article; He criticized the practice
of the US Federal Communications Commission (FCC) on
the centralized/directive distribution of radio frequencies.
In his view, instead of this practice, if the ownership of the
frequencies had been clearly defined and operating costs
reduced, economic productivity would have reached Pareto
efficiency through of private negotiations. In the process,
the FCC's concern that a private system would cause a
complete collapse of radio frequencies was off the topic,
as parties obsessed with profit-seeking behavior would not
allow industrial chaos with the help of private negotiations
and technological innovation, see Coase H. R., 1959. The
Federal Communications Commission, Journal of Law and
Economics, 1-40.



parties were chargeless, i.e without costs. Coase
intuitively sensed the fallacy of this assumption; He
asked the simple question if the market system is
"free", why is there “a firm” that is the fruit of the
command-control system, instead of the parties de-
fining their rights and obligations within an individ-
ual agreement in each relationship? Why is there
an employment contract in some cases instead of a
service contract? Coase studied the establishment/
operation of corporations in the United States em-
pirically and came to this day unequivocal but at that
time paradigm-shifting conclusion, that in free-mar-
ket relations there are costs incurred by market par-
ticipants, such as contract pricing, preparation, par-
ty and term identification, etc. Inter alia these costs
contribute to the existence of corporations in the
market.?? This view, set out in an article published in
1937, has shaken the theoretical foundations of the
economic systems of ideal worlds.

Coase used this then ground damaged model of
an ideal world in “The Problem of Social Cost” as a
thought experiment, and pointed out that in a world
where information is perfect and operating costs are
zero, maximum economic productivity is achieved
without public intervention in a decentralized man-
ner and regardless of to whom the law confers own-
ership, contractual or tort law liabilities. The actual
existence of such a world is a utopia, and he wrote
that it was not significant for him to examine the
hypothetical worlds of utopia, but to demonstrate
that the conditions of ideal competition, where so-
cial and private costs are equal,® are fictitious and
consequently, those in charge of determining policy
or laws must take into account the existence of op-
erating costs and their negative role on economic
productivity.?*

22 Coase, H. R., 1937. The Nature of the firm, Economica,
4(16), pp. 386-405, 392.

23 “Coase theorem” was first summarized by Nobel Prize-
winning economist George Stigler; According to Stigler,
the theorem implied that "under ideal competition, social
and private costs are equal." See Stigler J. G., 1966. The
Theory of Price, Macmillan Co., 3" ed., p. 113.

24 It is a great misery that to date the subject of Coase
Theorem’s research has focused on the utopian worlds of
zero transactions costs. According to studies conducted in
2003 and 2010, 75-80% of the most cited articles on Coase
Theorem and economics textbooks inaccurately represent
the notion of the theorem, see Shirley M. M., 2013. Battles
Lost and Wars Won: Reflections on the Problem of Social
Cost, Journal of Natural Resources Policy Research 5
(4), p. 243. Perhaps academic lawyers or economists feel

Most economists, no matter their political vec-
tors, draw the system of an ideal economy and,
when observing the real world, do not analyze
how the economy actually works; instead, they
spend more energy figuring out how the ideal can
be achieved.?® Ronald Coase named such econo-
mists "board economists"?® whose reasoning is far
removed from real problems and falls within the
bounds of the hypothetical ceteris paribus. In con-
trast, Coase wanted to comprehend the hypotheti-
cal model and take into account the essential role
of legislation in determining policy for the socially
optimal distribution of resources and growth of pro-
duction when operating costs are high and informa-
tion is imperfect.?”

Coase accorded with a modern understanding
of property rights;?® In particular he thought that if

untroubled exploring hypothetical worlds away from the
real universe, see Coase H. R., 1988. The Firm, the Market
and the Law, University of Chicago Press, p. 15.

25 According to Coase, when defining a policy we must keep
in mind that a choice is made between viable alternatives;
In terms of operating costs, the choice of "either all or
nothing" is never a pragmatic solution. See E.W. Williams
W. E., Coase H. R., 1964. Discussion, The American
Economic Review, vol. 54, no. 3, p. 195.

26 According to Coase, "board economics" meant a
methodology in which economists resembled a "teacher"
who is omniscient and omnipotent, though far removed
from empiricism. Their economic analysis may look
flawless on the school board, but of little practical
importance. See Medema G. S., 1994. Ronald Coase, The
Macmillan Press, edited by John Pheby, pp. 156-157.

27 It must be empirically assessed whether the benefits
obtained under the established normative order outweigh
the harms when changing the status quo ante. See Coase
H.R., 1960. The Problem of Social Cost, Journal of Law &
Economics, 3, pp. 1-44, 27.

28 There are two conceptions of property rights, the mono-
lithic understanding of property rights, which is the fruit
of English common law, according to which property is
understood as an integral part of which only one person
can possess, use and dispose of, and according to which,
property law examines the relationship between man and
property. A more recent conception belongs to the English
philosopher Jeremy Bentham, according to which property
is the right to one or more types of interest out of many,
while the subject of the study of property law is human
interrelations in connections to things. Different types of
rights may be enjoyed by different persons for the same
thing or interest; This reasoning is developed in the lecture
“Property and Liability” by Richard Adelstein, Wesleyan
University; Coase also perceived property as solely and
exclusively in personam, i.e. the unity of rights defined
in relation to specific individuals. See Baron B. J., 2014.
Rescuing the Bundle-of-Rights Metaphor in Property Law,
University of Cincinnati Law Review, Vol. 82, Issue 1, pp.



the right to purchase and sell certain activities could
be feasible in a free market when transaction costs
were not suboptimal high, the right would be ac-
quired by the person for whom it is most valuable
to exercise right for production or mere pleasure.
The use of a right acquired by one person always
restricts others for whom the use of that right is less
valuable. Such regrouping of rights will only be at-
tainable if the operating costs are less than the over-
all welfare increased as a result of the reorganizing.
Therefore, the existence and quantity of operating
costs are crucial to how far or at all whether the right
will be exercised optimally. From this perspective,
the goal of the new class of Lawyer-Economists in
the process of defining social policy should be to
minimize transaction costs, ie to promote the maxi-
mum growth of market economic productivity.

According to classical economic theory, for the
proper functioning of private market relations, it is
necessary for the parties to bear all the possible
costs and benéefits of a certain action, although due
to complex social relations, the reality is often con-
trasting and therefore problematic; One person’s
actions can unintentionally have a positive or neg-
ative impact on a third person. Coase theorem is
primarily concerned with alternative solutions to the
problem of negative externalities in economics. In
the simplest terms, a negative external effect is the
irreversible impact of one person's actions on the
well-being of another, with the proviso that there is
no willingness between the parties, namely, the de-
cision-maker does not or cannot take into account
the adverse effects on third parties. As a result,
external effects on the overall economic well-be-
ing have a negative impact to the extent that the
costs of production are greater for society than for
the manufacturer.?® The unintended effects by the
individual and the increased social costs ultimately
undermine the impulsive connections between the
parties, hence market optimality; Before everything
else, the abovementioned problem is reflected in
the title of Coase's article published in 1960.%°

One of the most acutely criticized aspects of
Coase’s rationale is an important element of the

57-101, 65.

29 Mankiw, G., 2008. Principles of Economics, Diogenes
Publishing, pp. 193-194.

30 Coase, H. R., 1960. The Problem of Social Cost, The
Journal of Law and Economics, vol. 3.

theorem, the new paradigm of tort causality.®'
Namely, Coase rejected the popular "polluter pays"
principle of tort law and instead developed a theory
of the harm reciprocality, the so-called "it takes two
to tango." Coase observed and realized that from
the perspective of economic optimality, the source
of the damage is never the industrial production by
A alone, and the harm is done, including by the fact
that B lives in the neighborhood. Accordingly, eco-
nomic productivity requires that the interests of both
B and A be taken into account when determining the
configuration of rights. In particular, A has an inter-
est in claiming the chargeless issuance of an indus-
try effect (e.g., emissions), while neighbor B has the
right to claim the right to live in an environment free
of such effects.*

The problem of the negative externalities be-
tween A and B was first considered by the English
economists Arthur Pigou, in his book published in

31 The assertion that if a person is punched in the face, he is
just as much connected to causal pain as the person who
knocked him is absurd to the extent that our viewpoint
is more or less defined by ethical and moral categories.
Whereas, Coase pointed to a morally independent and
solely analytical tool for maximizing production, al-
though the fact is that production maximization cannot
be the only analytical method in judicial or academic
analysis; If not such a decision can create much more un-
desirable side effects in a society where there is a value
system independent of price incentives. The field of Law
and Economics, unlike the Economic Analysis of Law,
is not a system of dry cost-benefit calculations, but rath-
er a method of more complete empirical analysis. See
Drobak N. J., Coase on Property Rights, 2016. The Elgar
Companion to Ronald H. Coase, Edited by Menard C.,
Bertrand E., Edward Elgar Publishing, p. 88. See also Ca-
labresi G., 2016. The Future of Law and Economics, Yale
University Press, pp. 5-7.

32 Suppose A's industry inflicts 100 GEL damage on neigh-
boring B. If they apply to the court of D, according to the
theory of harm reciprocality, the court may resolve this in
two different directions: 1) A must compensate the dam-
age; Suppose for this it has to install 60 GEL technolo-
gy in the factory. 2) B should ensure the elimination of
damage effect and for this, he should spend 20 GEL to in-
stall the appropriate nets in the house. Regardless of how
the court decides if transaction costs in State D are small
and the information between the parties is complete, ac-
cording to Coase theorem, parties A and B will be able to
reach a private agreement that is economically efficient.
If the court imposes liability on A for damages, it is high-
ly probable that he will agree with B in the range of 20 to
60 GEL and, instead of installing a filter at the factory,
pay B to purchase the appropriate nets for the B’s house,
see Faure G. M., Partain A. R., 2019, Environmental Law
and Economics, Cambridge University Press, p. 19.



1920, where he concluded that it was necessary to
create a system of taxation that would correct these
external factors identified as "market defects". For
example, if A and B reside in State D and A runs
an industry that has a detrimental effect on B in-
dependently of his will, Pigou believes that State D
should have effective legislation and tax A to offset
the negative impact on its neighbor. More generally,
Arthur Pigou argues that in any industry in which
unrestrained individuals influence the redistribution
of resources through negative externalities of pro-
duction in such a way as to increase the public cost
in comparison with the benefits of society, there is
a prima facie justification for centralized interven-
tion.

Pigou's aforementioned approach was consid-
ered as the sole universal solution by 1960 when
Coase criticized it and undermined the idea of a
so-called Welfare State, following which govern-
ment intervention in Europe and America was
evergrowing. In a 1960 article, on the one hand,
it was shown that the presumption of the main-
stream “board economy” on the theory of zero
transaction costs market automatically precluded
the need for central government intervention, as
remedial effects of private negotiation would lead
to economic efficiency; And in the face of operating
costs — that is, in a world where we all are destined
to live in — it would have been certainly unreasona-
ble to advocate for intervention or non-intervention
without empirical analysis.?** Furthermore, Coase
was pointing to one seemingly self-evident truth
that most economists do not take into account;
Either market-based relations or public interven-
tion by the government come at a cost, which will
not contribute to the increase of overall produc-
tion, but quite the opposite, hinder it. Part of the
public policy-making groups, without any serious
empirical analysis, exaggerates the effectiveness
of government intervention.®®* The government
is presented as the Messiah, the savior from the
market's diseases, which manages to generate
socially optimal results through taxes, subsidies

33 Pigou, C. A., 1952, The Economics of Welfare, Macmillan
& Co. 5Med., p. 331.

34 Coase, H. R., 1993. Law and Economics at Chicago, 36
J.L. & ECON., pp. 252-253.

35 Coase, H. R., 1974, Economists and Public Policy, Large
Corporations in a Changing Society, New York University
Press, Edited by J.E Weston, p. 183.

and regulations. According to Coase, such groups
do not take into account the cost of government
activities, they improperly study the architecture of
the market and the normative order, fail to analyze
the market-based and governmental policies in an
institutional comparativist manner.3¢

As a matter of fact a public authority is not an
ideal seen through the lenses of the Pigovian tra-
dition, but often the government can also be igno-
rant and corrupt. Ronald Coase did not fall within
the bounds of any ideology, even the so-called lais-
sez-faire capitalism, although this is a general out-
ward appearance of his method. According to Coa-
sean rationale, an intervention of the government
may sometimes be justified, it would be wrong to
argue that economic theory establishes a kind of
presumed formula for interference or non-interfer-
ence. Each case must be determined by examining
the empirical circumstances.?” Furthermore, merely
showing that a particular regulation is flawed does
not imply a priori that centralized regulation of eco-
nomic activity in specific and all the more so in each
following case is concurrently not optimal, such an
approach is illusory until comparative analysis spe-
cifically identifies the advantages of the proposed
alternative over-regulation.*® Moreover, according
to Coase, there was no single best and irreplacea-
ble design for the optimal economic system, as the
practical effectiveness of the system is determined
by society and its normative order. Consequently,
it was unremarkable for him to focus on an ideal
abstract market-based economy when an actually
functioning, albeit non-utopian, economy remained
unassessed.* The main problem of Georgian liber-
tarianism today is such an "all or nothing" approach
when the mantra of a free market-based economy
leaves no room for empirical analysis.

36 Medema, G. S., 1994. Ronald H. Coase, The Macmillan
Press LTD, Edited by Pheby J., etc, p. 132.

37 Nevertheless, Coase also noted that studies known to
him in the United States at that time formed a prima facie
assumption against intervention, as state intervention in
various industries largely worsened overall results of
production. see Coase H. R., 1988. The Firm, the Market
and the Law, University of Chicago Press, p. 26.

38 Williamson, E. O., 1976. Franchise bidding for natural
monopolies in general and with respect to CATV, Bell
Journal of Economics, 7(1), p. 76.

39 Coase, H. R., 1997. Interview at International Society for
New Institutional Economics, see Ronald Coase: Interview
about New Institutional Economics [Last seen 05/03/2021]




According to the Coase theorem, the problem
of negative externalities can be resolved if the
transaction costs in the market economy are not
too high. However, when negotiation between par-
ties is impossible due to transaction costs and/or
incomplete information, the role of legislation be-
comes essential for economic productivity.*° In an
ideal world, the sole function of the government is
to create and ensure a system of rights that does
not increase the operating costs of an agreement
between private parties,*' although beyond utopia
the role of an independent judiciary and legislature
is crucial as they are obliged to find the so-called
Punctum Archimedis; it is institution’s duty to use
the scientific method characteristic of law and eco-
nomics, balance the interests and determine a poli-
cy that will be economically efficient.

The most practical recommendation from the
Coase theorem is to ensure the definiteness of
legislation and single out among alternative policy
solutions one that aims to maximize economic pro-
ductivity and minimize transaction costs.*? Coase
explained in his Nobel Prize lecture that neglecting
transaction costs is unacceptable and, therefore,
his theorem is a thought experiment, from the prac-
tical analysis of which two normative conclusions
can be drawn; Firstly, the legislature or judicature
must impose the liability for relief of the harmful ef-
fects to the party for whom it is less costly to evade
them and second, there ex-ante must be institutions
in the State that enable private parties to rectify with
the low transaction costs the non-optimal allocation
of rights.*® To illustrate the soundness of these rec-
ommendations, let’s analyze the application of the
Coase theorem in environmental law with the con-
text of radically high transaction costs.

40 Calabrese mentioned Coase Theorem’s tautological
reasoning, but acknowledged the great importance of
experimenting with this idea in modern legal thought
as the "Mimic the market criterion." See Calabresi
G., 1965, Transaction Costs, Resource Allocation and
Liability Rules — A Comment, 11 J.L. & Econ. 67, p. 68.

41 Weimann, J., 2006. Wirtschaftspolitik: Allokation und
kollektive Entscheidung, Springer-Verlag, S. 382.

42 Miceli, J. T., 2017. The Oxford Handbook of Law and
Economics: Volume 1: Methodology and Concepts, Edited
by Parisi F., pp. 10-11.

43 Moszoro, W. M., Spiller, T. P., 2016. Coase and the
transaction cost approach to regulation, The Elgar
Companion to Ronald H. Coase, Edited by Menard C.,
Bertrand E., Edward Elgar Publishing, p. 267.

ENVIRONMENTAL LAW

The existential functions of the modern state
have expanded. According to the classical "social
contract theory", individuals form a state for the pur-
pose of defense,* handing over limited legitimacy
that extends to ensuring the security of individuals'
property, life and liberty. However, the 20th century
has made it clear that the commonwealth has anoth-
er public administration function,* which in turn de-
rives from a broader understanding of security — the
protection of the environment.*¢ Although the exact
and natural sciences will answer some existential
challenges after some time, such as how to treat
a new coronavirus (SARS-COV-2) infection, there
is still considerable disagreement on policy issues.
Almost all scientists agree that global warming is
a fact, but there is no consensus on an adequate
economic response to this threat.*’

Georgian legislation has never neglected the
protection of the environment, the Law on Environ-
mental Protection was adopted in 1996.4 However,
the law may undoubtedly become nothing but pulp
fiction if its enforcement is not carried out, or even
worse, it is carried out inefficiently. The change of

44 Locke, J., 1988, Two Treatises of Government, Cambridge
University Press, Edited by Laslett P., p. 357.

45 The right to environmental protection is enshrined in
Article 29 of the Constitution of Georgia, in the second
chapter of the constitution regarding basic human
rights. The Constitutional Court of Georgia has not
yet substantially considered the obligation of the state
implied in this area which is directly protected by this
right; According to international practice, for example, in
the German Constitution from 1994 you will also find a
provision stating that all three branches of government are
limited by the responsibility of preserving the environment
for future generations, but it is considered that individuals
cannot apply to the court for violating this constitutional
provision. See Die Verfassung fir die Bundesrepublik
Deutschkland, Artikel 20a; See also Faure G. M., Partain A.
R.,2019. Environmental Law and Economics, Cambridge
University Press, p. 97.

46 Izoria, L., 2009. Modern State and Modern Administration,
Siesta, p. 60.

47 Harari, Y. N., 2018. 21 lessons for the 21st Century, NY,
Spiegel & Grau, p. 120. Although objective scientific research
is neutral from the value system, the same cannot be said with
certainty about the use of information obtained from such
research. Compare Ashford A. N. 1988. Science and Values
in the Regulatory Process, Statist. Sci. 3 (3), p. 377.

48 Law of Georgia on Environmental Protection, See <http://

matsne.gov.ge/ka/document/view/2496959>_ [Last seen
05/03/2021]



paradigm in the context of environmental protection
in Georgia is related to the signing of the Associ-
ation Agreement with the EU in the recent past.*®
Integration with the European Union is enshrined as
a constitutional norm in the transitional provisions
of the Constitution of Georgia, in particular in Article
78.%° And in Article 11 of the Treaty on the Func-
tioning of the European Union,*" we read that the
protection of the environment and the promotion of
sustainable development is a fundamental require-
ment for integration into the European Union.

The importance of environmental law in Geor-
gian legal practice or theory is developing, but clas-
sical legal methods cannot adequately address the
acute problems of this field, as modern anthropo-
genic environmental challenges require, including
the complete transformation of energy production
in the industrial sector and therefore transcends
beyond legal categories,®? so it is vital to have a
multifaceted analysis of reality and the develop-
ment of effective normative theory, integrating ap-
propriate methodology of law and economics, foras-
much having clean atmosphere, rivers or generally
speaking, environment is an economic problem>?
as the supply and demand of food, education or
health care. Consequently, the real issue of a clean
atmosphere, which must be addressed following a
thorough analysis, is how much emission-free air is
regarded as a social optimum.5

49 Georgia has set several commitments, including on
environmental protection, which states that "the parties
will develop and strengthen cooperation on environmental
issues, thus contributing to the long-term goals of
sustainable development and the green economy."
Association Agreement between Georgia and the European

Union, see obmzodgool dgbobgd dgmebbdgds ghma
dbbog, bodobm ®bo o dgméq dbéo G Jo-

3306b ©o 936 m3al ogmdndo gbghgaol gogbmoaos-
6900b o doo & Lobgemdhogmgdl dmdob | bbod

Lodobm @l bo30bmbdpgomm dogbg”
gov.ge) [Last seen 05/03/2021]

50 The Constitution of Georgia, see <http://matsne.gov.ge/
ka/document/view/33340?publication=27> [Last seen
05/03/2021]

51 Treaty on the Functioning of the European Union, Article 11.

52 Faure, G. M., Partain, A. R., 2019. Environmental Law and
Economics, Cambridge University Press, p. 3.

53 Environmental pollution is not a brand new issue and is
inherently an economic problem, any alternative view that
rejects this initial presumption is doomed to inefficiency,
see Ruff L., 1972. The Economic Common Sense of
Pollution, In Robert Dorfman and Nancy S. Dorfman,
Economics of the Environment, V. W. Norton, pp. 3-4.

54 Pratten, S., 2016. Coase on the nature and assessment

matsne.

It has already been pointed out that one of the
determinants for the origination of the Coase the-
orem, its raison d’etre is the problem of negative
externalities, which implies an impact on the envi-
ronment and its protection. However, the application
of the Coase theorem on environmental issues is
impeded by several circumstances. First, the reality
is radically different from the example of state D,
where only A and B lived, with unintended environ-
mental impacts affecting not two persons but thou-
sands. Consequently, with the number of parties,
operating costs increase and there is no room left
for private negotiations.% Second, the information is
asymmetric between the parties because there is no
objective methodology and sometimes even willing-
ness to determine the scale of damages, interests
and costs. Third, there is an especially noticeable
level of wealth redistribution between the parties,
the industrial party manages to accumulate much
greater wealth than individuals who do not engage
in industrial activities, hence they have predominant
market power and leverage.

At the time Coase's famous article was pub-
lished, environmental issues were still regional.®

of social institutions, The Elgar Companion to Ronald
H. Coase, Edited by Claude Menard & Elodie Bertrand,
Edward Elgar Publishing, p. 115, see citation Coase
H. R., 1972. Comment on "The Muted Voice of the
Consumer in Regulatory Agencies", In Samuels J.
W., Trebing M. H. (eds), A Critique of Administrative
Regulation of Public Utilities, East Lansing, MI:
Institute of Public Utilities, Michigan State University,
p. 313.

55 The applicability of the Coase theorem is made even
more hopeless by the fact that European courts are
developing a so-called "common interests" theory that
gives any individual the power to sue; a person does not
need to indicate direct and indirect harm. See. Kalichava
K., 2016. Legal Foundations of Public Administration,
ed. Giorgi Khubua, Karl-Peter Sommerman, Tbilisi, p.
335.

56 We must also take into account the situation in which
Coase's thinking was formed, particularly, in the Anglo-
American world, in addition to the fact that the case law
system is very flexible in reflecting on dynamic economic
relations, the political system is imbued with the principle
of check and balance and the practical experience of strong
institutionalism. Coase, for example, was not confident
with unwavering optimism in the success of the market-
based economy in post-communist countries, notably,
he pointed out that without stable institutions it would be
impossible to maintain an optimal market system. see Coase
H. R., 1991. The Institutional Structure of Production,
Lecture to the memory of Alfred Nobel, <Ronald H. Coase
— Prize Lecture: The Institutional Structure of Production —



Today the worldview has completely changed and
become global (greenhouse gas emissions, global
warming, ocean water pollution, ozone depletion,
etc.).’” The effectiveness of private initiatives to
solve global problems is questionable, and on the
other hand, the behavior of international actors,
states are driven by short-term political (often un-
predictable) impulses. In this context, international
environmental law is vague and non-binding, there
is no effective enforcement mechanism.%® Adapting
Coase theorem to world challenges becomes an
unfulfilled mission, though not of Coasean logic, the
implementation of which in environmental law may
once have been considered heretical, but today the
trend is changing.

The problem of externalities remains the most
relevant research question in both economic theo-
ry%® and environmental law, for which there are alter-
natives including centralized command-control and
decentralized market-based solutions. Command
and control mechanisms, such as direct product
bans and taxation, are often economically coun-
terproductive because they are too inflexible and
non-dynamic for market relations, although in some
sectors, analysis of operating costs and cost-effec-
tiveness® may even demonstrate advantages of

centralized regulation. The market-based solution
involves optimizing the productivity of relationships
according to the changing incentives of individuals.
If in a particular state or economic union it is pre-
arranged to limit the total amount of emissions for
a certain period of time, the emission-control and/
or other market-based mechanisms can be used to
achieve a socially optimal level.®’

For more precision, let's consider one of the
market-based mechanisms which is the issuance of
certification for emissions trading, this instrument is
in its essence a continuation of the Coasean log-
ic%? and a product of law and economics;?® Trading
with emission’s licenses implies a system where the
upper issuance limit is set (capped), within which
emission’s rights are distributed to individual en-
tities in the form of certificates, which in turn can
make the certificate a business subject for trading,
price is determined by market demand and supply,
which is a kind of social compromise of dynamic
market incentives, as well as a mechanism of com-
munication between producers and consumers and
an optimal means for generating information.® In
such a system, instead of restricting the economic
rights of companies through inflexible centralized
intervention, market demand-supply impulses opti-

NobelPrize.org>[Last seen 05/03/2021]

57 Environmental Law and Economics, Edited by Klaus
Mathis and Bruce R. Huber, Springer International
Publishing, 2017, XIII.

58 Miller C. D., 1995. Applying the Coase Theorem to
International Environmental Law or Bright Lines and the
Compensated Tax, 7 Int'l Legal Persp., p. 155, 156.

59 Two radically different discourses on environmental
protection issues have emerged, the Schools of
Environmental Economics and the School of Ecological
Economics. The Former shares the presumptions of neo-
classical macroeconomics, and its object of observation
is the relationship between people on scarce resources,
including the optimal social level for a polluting, while the
School of Ecological Economics observes the connection
between humans and ecosystems, aims at sustainable
development and inculcates the "Precautionary Principle"
as a mechanism of prevention, see van den Bergh J.,
2001. Ecological Economics: Themes, Approaches, and
Differences with Environmental Economics, Regional
Environmental Change 2(1), pp. 15-17.

60 Cost-Benefit Analysis is the most sensible method for
selecting among alternative political ideas and vectors and is
an integral tool in the field of law and economics, involves
confronting the possible positive and negative consequences
of the regulation or policy decision under consideration. The
analysis takes into account the probability of actual results,
possible costs and benefits are expressed in monetary terms,

and the expected total social benefit/harm of a particular
decision is calculated by multiplying the benefits or costs by
the probability of their feasibility, see Adler D. M., Posner
A. R., 1999. Rethinking Cost-Benefit Analysis, Yale Law
Journal 109, no. 2, pp. 177-181.

61 A socially optimal level in the economy implies the
existence of an incentive to reduce emissions until the
marginal benefit of the reduction equals the marginal
cost, ie if a reduction in a certain amount of emissions
does more harm to society than benefit, regulation has
been socially non-optimal, see Faure G. M., Partain A.
R., 2019. Environmental Law and Economics, Cambridge
University Press, p. 109.

62 The mechanism is the most cost-effective, and the initial
arrangement of the rights cannot dictate their final
allocation unless the operating costs are too high, see
Hahn W. R, Stavins N. R., 2011. The Effect of Allowance
Allocations on Cap-and-Trade System Performance,
Journal of Law and Economics, Vol. 54, No. 4, Markets,
Firms, and Property Rights: A Celebration of the Research
of Ronald Coase, p. 268.

63 First appears in academic literature in 1968, see Dales H. J.,
1968. Land, Water and Ownership, The Canadian Journal
of Economics, 1(4), pp. 791-804.

64 Pratten, S., 2016. Coase on the nature and assessment of
social institutions, The Elgar Companion to Ronald H.
Coase, Edited by Menard C., Bertrand E., Edward Elgar
Publishing, pp. 115-116.



mize externalities; and the revenue from the trade
of certificates are often colossal.

At the initial stage of initiating emissions trad-
ing, a certain number of certificates are circulated,
the upper limit is gradually tightening to achieve a
specific level of emission reduction in the future. It
is essential that the interests of the parties be taken
into account when allocating rights and setting the
upper limit; There is a risk that the issuance of cer-
tificates could become a source of corrupt practice
in the hands of political instability and large interest
groups. Which, on the one hand, will prevent a sta-
ble reduction of external effects, and on the other
hand, demand-supply instability in market-based
relations will have a negative impact on optimal
economic productivity. Insurance against this risk
can be the disposal of certificates using a method
of auction;® before the auction the right had to be
defined exclusively and the owners had to be able
to alienate the rights in order to be able to trade the
certificates within the market. Unless the competi-
tion between the parties is limited by high operating
costs, after practicing this emissions trading mecha-
nism, the right to emission will be in the hands of the
entity that values the latter the most.%¢ And the total
revenue from the auctions can be used to reduce a
deficit budget, to pay off foreign or domestic debts,
as well as to support innovative eco-technologies.

Speaking of market-based instruments, we can
highlight their advantages over the command and
control system, namely, the market-based solution

65 There are two methods for issuing emission certificates;
The first is free of charge according to quotas, which is
determined by historical experience in a specific area or sector
(Grandfathering) and the second one is by auction; Of course,
the system of free quotas is very favorable for the industrial
sector and familiar to Coase theorem, however, market
experience — including the 2008 crisis and its following
nonoptimal administration — has shown that the abundance
(oversupply) of certificates in the market has an unhealthy
effect on pricing. In 2009, the system of free quotas was
changed, as a general rule, by an auction to make the market
more dynamic, create incentives for eco-innovation, for
more transparency, non-discriminatory practice and, most
importantly, for complying with the "polluter pays" principle,
which is a moral panacea in the EU. See Borghesi S., Montini
M., Barreca A., 2016. The European Emission Trading
System and its Followers Comparative Analysis and Linking
Perspectives, Springer, pp. 6-7.

66 Saraiva, R.,2017. Behavioural and Evolutionary Approach
to the Law and Economics of Cap-and-Trade, Economic
Analysis of Law in European Legal Scholarship, Volume
4, Edited by Mathi K., Huber R. B., p. 411.

is highly cost-effective, on the one hand, it is very
flexible because companies independently deter-
mine the size of emissions according to the struc-
ture, production form and assets and choose the
most economically efficient method for reducing
emissions.®” On the other hand, accumulated mon-
ey from the sale of certificates at an auction is pre-
served and it may even increase revenues to the
state budget. At the same time, the administrative
pressure is reduced; The system retains a voluntary
element, and given this, the mechanism also faces
much less political backlash than, for example, the
system of blanket taxes or subsidies. The private
sector is given the opportunity to independently de-
termine the number of emissions by considering al-
ternatives, which creates a greater sense of freedom
and, consequently, less political resistance; One of
the most important advantages of a market-based
solution is that it creates a significant incentive for
eco-technological innovation. Companies are trying
to find new ways to reduce emissions and conse-
quently increase economic productivity.® Unlike the
command-control system, market mechanisms are
highly adaptable to inflation.®®

Free market relations are one and the only mech-
anism for providing information on the demand and
optimal value of any given resource. Bureaucrats do
not possess this type of information to determine the
optimal tax rate or effective regulations, so often the
established taxes are improperly high or low, and the
regulations are too harsh or too bland. Politicians al-
ways rely on information provided by interest groups
(whether they are greens or industrialists), the quali-
ty of which depends on the competition between the
groups themselves and the extent to which they are
driven by public interests. In this context, the nega-
tive impact of external effects on social interests does
not disappear. In addition to the imperfection of infor-
mation, the situation is exacerbated by the fact that
bureaucrats are never responsible for their actions as
and to what extent market actors are.”

67 EU ETS Handbook, p. 5, ob. ets handbook en.pdf
(europa.eu) [Last seen 05/03/2021]

68 Weber, H. R., 2017. Emission Trading Schemes: A
Coasean Answer to Climate Change? Economic Analysis
of Law in European Legal Scholarship, Volume 4, Edited
by Mathi K., Huber R. B., pp. 361-362.

69 Faure, G. M., Partain A. R., 2019. Environmental Law and
Economics, Cambridge University Press, p. 125.

70 Libecap, D. G., 2016. Coasean bargaining to address
environmental externalities, The Elgar Companion to




One of the foremost and most relevant success-
ful experiences for Georgia in emissions trading is
the supranational EU, where the previous failures
regarding the taxes on greenhouse gas’' have
shown the necessity to think of a more cost-effec-
tive alternative that would be less restrictive for the
economy and at the same time respond adequate-
ly to the regional environmental challenges. Intro-
duced in 1997, the EU Emissions Trading Initiative
was launched in 2005 under a 2003 EU Directive.”
The market-based mechanism was foreseen in the
1997 Kyoto Protocol, where the signatories tried to
balance the economic pressures on the energy sec-
tor with the ambitious goal of reducing emissions,
and they incorporated 3 innovative market-based
mechanisms into the protocol, including emissions
trading.” Since 2005, the trade initiative has cov-
ered all the EU member states plus Iceland, Nor-
way, Liechtenstein, up to 12,000 heavy industrial
facilities and 50% of the greenhouse gas emissions
of the participating countries.”™

According to a study which was conducted in
2020, the emissions trading system in the Europe-
an Union is efficient and has reduced carbon diox-
ide emissions by 4.3% compared to the previous
year’® and by 33% compared to 2005.7¢ Although

Ronald H. Coase, Edited by Menard C., Bertrand E.,
Edward Elgar Publishing, p. 100.

71 Initially, since the 1990s, the EU has focused on a
centralized command and control system that has met with
widespread political opposition and proved ineffective. See
Saraiva R., 2017. Behavioural and Evolutionary Approach
to the Law and Economics of Cap-and-Trade, Economic
Analysis of Law in European Legal Scholarship, Volume
4, Edited by Mathi K., Huber R. B., p. 422.

72 Directive of the European Parlament and of the Council
2003/87/EC see <EUR-Lex — 3200310087 — EN — EUR-
Lex (europa.eu), Directive 2009/29/EC EUR-Lex —

32009L.0029 — EN — EUR-Lex (europa.eu)> [Last seen
05/03/2021]

73 Baron, R., 2001. International Emission Trading From
Concept to Reality, International Energy Agency, p. 13.

74 Faure, G. M., Partain, A. R., 2019. Environmental Law and
Economics, Cambridge University Press, p. 126.

75 Bayer, P., Aklin M., 2020. The European Union Emissions
Trading System reduced CO2 emissions despite low
prices, Proceedings of the National Academy of Sciences.
117 (16), p. 8804-8812; See also Early estimates of CO2
emissions from energy use, Eurostat, 78/2020 — 6 May
2020, <eldd6cf1-09b5-d7ee-b769-ffe63e94561e (europa.
eu)> [Last seen 05/03/2021]

76 Graichen, J., Gores, S., Schmid, C., Mandl,N.,2021. Trends
and projections under the Effort Sharing Legislation,
European Topic Centre on Climate change mitigation and

the complete functioning of the initiative was ham-
pered by several circumstances like the period of
implementation coincided with the largest financial
crisis in the history of the European Union in 2008;
Furthermore, the program had a model according
to which states independently set emission caps,
which proved to be an ineffective method for supra-
national union,”” whereas the centralized structure
of the EU, including primarily the European Court of
Justice (ECJ), was not prepared to monitor the full
implementation of the new initiative.”® From this per-
spective, the main problem of the emissions trad-
ing system today is the oversupply of certificates.”
During the third phase of the program (2013-2020),
the EU introduced a single standard on emission
ceilings and removed a large number of excessive
certificates from circulation in order to regulate pric-
es, the general rule of free distribution of permits
was substituted by the mechanism of trading at
auction,® discussions have also begun on setting a
minimum price for permit certificates.®

energy, p. 5.

77 In economic theory, there is a so-called "free-rider”
problem when an individual enjoys a specific service in
a large group and in return, does not incur or incur fewer
costs than the rest of the group. See Mankiw G. N., 2001.
Principles of Microeconomics, South-Western Cengage
Learning, 6th edition, p. 220.

78 Massai, L., The Revision of the EU Emissions Trading
System, European Energy Law Report 7, p. 6.

79 The financial crisis of 2008, by its very nature and impact on
the abundance (oversupply) of certificates, is already lagging
behind the Covid-19 recession, which in the industrial sector
canalsobelabeled as an economic depression, so the post-crisis
phase will be even more difficult for the European emissions
trading system. The weakening of economic activity has in
itself reduced the number of emissions. This negative shock
in demand has also affected the price of certificates, although
the post-crisis fortune of the emissions market is still unclear.
See Brunix K., Ovaere M., 2020. Estimating the Impact of
COVID-19 on Emissions and Emission Allowance Prices
Under EU ETS.

80 Article 192 (2) of the Treaty on the Functioning of the
European Union (TFEU) refers to the principle of "polluter
pays", the practical implementation of which was exercised
from the very outset — after a period of transition — in the
2003 Directive, see Commission Delegated Regulation
(EU) 2019/331, Official Journal of the European Union,
p- 31. See also The Treaty of the Functioning of the
European Union, Article 192 (2), <http://eur-lex.europa.
eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/
TXT&from=EN> [Last seen 05/03/2021]

81 Borghesi, S., Montini, M., Barreca, A., 2016. The European
Emission Trading System and its Followers Comparative
Analysis and Linking Perspectives, Springer, p. 20.



An inconsistent state intervention, even in times
of crisis, will negatively affect the market of certifi-
cates; If ownership on emissions is being limited in
scale and time, the EU emission market will share
the fate of other failed attempts, and striving to in-
ternalize external harmful effects will also fall flat.
Frequent centralized pressure will jeopardize the
autonomy of this system, for example, imposing
a marginal minimum market price on permit cer-
tificates with the removal of an excessive number
of certificates from the market is unjustified since
there is no source of information other than market
pricing that the central government could use to
comprehend the dynamic market demand-supply
model. Furthermore, in industrial sectors where
there is a risk of resource outflow and high compe-
tition from other regions (where emission restric-
tions are more lenient and production costs are
lower), the integrated method of auctioning and
free licensing must be maintained, otherwise the
EU's energy future will be energy-dependent. The
example of the emission trading system demon-
strates that the law and economics method can
be used not only to better analyze the existing
economical model but also as a tool for defining a
normative program, however, it is unfortunate that
the impacts of operating costs on the optimal func-
tioning of the market structure are still neglected in
academic circles in regard to defining a normative
program; In light of this context further populariza-
tion of empirical analysis is needed.®

CONCLUSION

Ronald Coase along with Adam Smith truly had
one of the outstanding instincts among social sci-
entists. He can be compared to another revolution-
ary British man, Charles Darwin, like whom Coase
carefully collected facts, data, evidence, and after
thoroughly investigating the matter, did not shy
away from establishing the most daring®® yet empiri-

82 Baudry, M., Faure, A., Quemin, S., 2020. Emissions
trading with transaction costs, Centre for Climate Change
Economics and Policy Working Paper 371/Grantham
Research Institute on Climate Change and the Environment
Working Paper 341, London School of Economics and
Political Science, p. 3.

83 Another example of Coase's academic stubbornness is linked
to the "lighthouse problem" in economic theory; To this day,

cal theories.® As far as the end of his life he did not
lose the distinct style of British, Humean empiricism.
The field of economics founded by Ronald Coase
first noticed the "dark matter"®® of market relations,
which he also intuitively accused of shaping rela-
tions between the parties and the market structure
as a whole. The main niche of Coasean methodolo-
gy is to doubt the preconceived, even very convinc-
ing, assumptions and to practice exhaustive analy-
sis, which is also central to the interdisciplinary field
of law and economics.

The introduction and development of such a law
and economics methodology is vital in the Georgian
jurisprudence in order to better understand the ar-
chitecture of various fields and optimize them to the
Georgian reality, one of which is environmental law.
Providing safe environment is a modern challenge
for mankind, although the problem itself cannot be
responded to in a way that does more harm than
benefit. Unfortunately, in environmental law, de-
pending on the belonging to the political spectrums,
there is still a prima facie justification of the need
for a state intervention on the one hand and market
laissez-faire capitalism as an alternative solution on
the other. Such an attitude is unjustified. Coase was
hostile to aforesaid scholastic “board economic”
theories and science.

Emissions trading is one of the tools, though not
the only one, that becomes relevant for Georgia in
the process of rapprochement with the European
Union. In analyzing either environmental or other
branches of law, it is necessary to consider the gen-
eral principle of the methodology of law and eco-

there is a prevailing view that the lighthouse is a structure,
public benefits of which outweigh the individual benefits, pri-
vate persons may not have an interest in doing such a venture,
therefore, a centralized supply of these services is justified.
Coase thoroughly researched the specifics of lighthouse con-
struction in England and Wales in the 16th and 19th centu-
ries and concluded that the prevailing economic theory was
a product of misconceptions because economists were not
interested in research but in the so-called "board economy."
See Coase H. R., 1974. The Lighthouse in Economics, The
Journal of Law and Economics, 17(2), pp. 357-376.

84 Wallen, D., Barzel, Y., 2016. Coase’s Contribution to
Contract Theory, The Elgar Companion to Ronald H.
Coase, Edited by Menard C., Bertrand E., Edward Elgar
Publishing, p. 77.

85 Dark Matter is a form of matter researched in the branch
of Particle Physics, occupies a large part of the universe
known to us and is thought to form the structure of the
whole universe, see Dark Energy, Dark Matter | Science
Mission Directorate (nasa.gov) [Last seen 05/03/2021]




nomics, according to which free-market exchange
is the most accurate and rapid means for accumu-
lating information including regarding the fair pric-
es and demand for various resources; and state
intervention is never free of charge; it is necessary
to scrupulously weigh alternative social solutions,
take into account price incentives and opportunity
costs, empirically analyze the transaction costs.8¢
In market relations, if property rights are not pre-
cisely defined and the parties who have possession
over these rights are not identified, the exchange

86 McCann, L., 2013. Transaction costs and environmental
policy design, Ecological Economics, Elsevier, vol. 88(C),
pp- 253-262; See also Krutilla K., Krause R., 2011. Trans-
action Costs and Environmental Policy: An Assessment
Framework and Literature Review. International Review
of Environmental & Resource Economics, 4(3-4), pp. 261-
354.

becomes hardly possible, economic productivity is
unattainable, and the derelict temple is often sub-
ject to incursion by demons.®”

87 The allusion to the "Tragedy of the Commons", in a situ-
ation when no one has an exclusive right to own property,
but everyone enjoys it without restraint, after some time
their collective actions damage and destroy the common
resource, practical examples are the ozone hole and green-
house gases. See Radkau J., 2002. Natur und Macht, Eine
Weltgeschichte der Umwelt, C. H. Beck, S. 15; The eco-
nomic effects of the "Tragedy of the Commons" are miti-
gated by a system of private property unequivocal defined
by law, however, the direct arrangement regarding the
ownership of air and water is difficult to imagine even for
the most enthusiastic supporters of the free market econo-
my, therefore, the essence of the problem is very specific
and requires the integration of non-classical methodology.
Compare Hardin G., 1968. The Tragedy of the Commons,
162 Science 1243, p. 1245.
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