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ABSTRACT

The purpose of this article is to present one of the most problematic issues in the Civil Code
of Georgia, which is manifested in the confusion of the institution of subrogation in insurance
law with such institutions as cession and the condition of regression.

They are close in content to each other, and this fact makes it difficult to see differences
between them. Seeing the difference in content between them has not only theoretical but also
practical significance, as each institution is characterized by a different legal outcome, and in
each specific case the proper qualification of the relationship is crucial.

One of the most practical different legal consequences of the given institutions is revealed
in the different terms of the statute of limitations. For example, until 2012, it was unknown to
the Georgian court that the statute of limitation of a subrogation starts from the period when the
insurer has the right to claim damages against the insurance underwriter. Before then, it was
an unknown fact that, different from regression, only legal relationship is established with one
obligation in subrogation.

In this article, we have discussed the distinctive features of subrogation, cession, and the
condition of regression, and the accompanying legal consequences. We have discussed the
decisions of the Supreme Court of Georgia, which discuss the differences in the content and
results of the above-mentioned institutions. As a result, it was revealed that the practice of the
Civil Court of Georgia before 2012 was unknown about the institution of subrogation, which is a
really significant problem. It can be said that a uniform practice of the Supreme Court has been
established at the Subrogation Institute and the problems that existed before have been solved.
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INTRODUCTION

The use of insurance law is also increasing over
time. There is a growing tendency for the origin of
the insurance relationship in everyday life. That is
why it is important to understand the essence of in-
surance law. It is closely related to economic and
social relations. The development and increasing
use of this field contributes to the diversity of prac-
tices, which show the gaps in the legislation. Eco-
nomic principles are particularly clear in insurance
law, which also affects the state of society.

The Civil Code of Georgia provides for the doc-
trine of subrogation, but this term is not used. The
legislature refers to the relationship as the right to
claim damages from a third party, which is a prob-
lematic. The Civil Code provides institutions with
similar content, such as regression and cession.
In these cases the terms that would make the re-
lationship clearer are not used. In the absence of a
term, the risk of confusion increases. That is why it
is important to understand the purpose of each of
them. This is necessary not only to show the the-
oretical difference, but also practical. Subrogation,
cession, and regression are remedies. In legal rela-
tions, we have three parties who have certain rights
and responsibilities. Court decisions also reflected
the need to differentiate relationships. The term
"subrogation" was first used by the Supreme Court
of Georgia in 2012. He also drew the line between
the doctrine of subrogation and regression. In this
regard, it is important to focus on the consequenc-
es of legal relationships in the wake of differences,
where the calculation of time of limitations is of par-
ticular practical importance.

Although the common and distinguishing signs
of subrogation, regression, and cession have been
discussed in the legal literature and practice, the
problem has not been eliminated and the threat of
relationship confusion is still relevant today.

The aim of the present study is to clearly distin-
guish between obligation-legal relationships. To do
this, it is important to characterize each institution in
terms of their specifics, in order to clarify the content
of the relationship. At the same time, it is important
to consider their similar features, as well as the dis-
tinguishing factors that are necessary, both theoret-
ically and practically, since it leads to different legal
consequences.

THE CONCEPT OF INSURANCE LAW

Insurance law dates back to ancient times
and it was formed when statehood and civilization
emerged'. Under the insurance contract, the insur-
er undertakes to claim damage the insured in case
of realization of the insured event.? Damages can
even be caused by encroachment on non-proper-
ty and property interests, which can be subject to
compensation.® Through the insurance contract, the
insurer maximizes the prevention of the expected
harmful factors.* In the doctrine of law, the insur-
ance contract is also referred to as a measure to
secure damages.® Insurance contract can be of dif-
ferent types (property, personal, civil liability), but
each has the purpose of restoring the original condi-
tion.® Through it, the insurer compensates the dam-
age caused in a short period of time, thus avoiding
lengthy court proceedings against the person who
caused the damage.”

The insurance relationship with other institutions
also includes subrogation,® However, the Civil Code
does not recognize such a term® Which indicates a
flaw in the institute. Subrogation means the replace-
ment of one person by another’ Which reveals its
transport function.™ The institution of subrogation is
closely related to cession and regression, which of-
ten causes even terminological confusion in many
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people.’? The right of operation of law may arise by
law (cessio legis)™ And the person entitled to re-
course is given the opportunity to claim reimburse-
ment for the expenses incurred due to the fulfillment
of another's obligation." Consequently, it is difficult
to see the differences between them and subroga-
tion. In the following chapters we will discuss the
mentioned institutions and offer the legal and prac-
tical issues of their separation.

SUBROGATION

The term "subrogation" is used in the modern
legal literature to mean substitution.® It involves the
process by which an insurer can claim a third party
for damages as a result of its fault.’® The existence
of the institution of subrogation is not foreign to
Georgian law, although the term "subrogation" is not
used to describe this relationship.’” The relationship
defined by Article 832 of the Civil Code of Georgia
is known as a claim for damages from a third par-
ty,’® Which in its content is an institution of subro-
gation.' Subrogation is based on the principles of
reparation for damages, restoration of the original
condition and prohibition of making a profit.2°

Under the institution of subrogation, the insurer
can compensate the damage through the insured.?’
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In turn, the insurer has the right to claim against a
third party after it has reimbursed the insured for
damages.?? The Supreme Court of Georgia refers
to the transfer of the right of claim in the relationship
provided for in Article 832 by the principle of sub-
rogation.® As a result, the statute of limitations for
claiming damages against the insurer is extended in
the same way as it was for the insured.

Subrogation can arise on the basis of a contract
or law.? Article 832 of the Civil Code of Georgia is
a form of legal subrogation.?® Unlike the Civil Code
of Georgia, the term subrogation is used in the Civ-
il Code of the Russian Federation.?® In the United
States and the United Kingdom, subrogation is de-
scribed as a change of right in which one party re-
places the other and is empowered to claim damag-
es from the thitd party.?” According to the Civil Code
of Georgia if the right of the policyholder to claim
damages concerns family members living with him/
her, the right may not be transferred if the family
member has intentionally caused the damage.? The
opinion expressed in the legal literature, according
to the provision of the article contains a technical
defect, the word “no” is omitted and it should be for-
mulated as follows: When a family member did not
intentionally cause harm.? Existing flawed edits al-
low for misinterpretation.

Despite the shortcomings of the existing insti-
tution, it is important to understand the doctrine of
subrogation, since insurance relationships are con-
stantly evolving. That is why we need to see its sim-
ilarities and differences with other institutions.
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INSTITUTION OF ASSIGNMENT
OF CLAIM

Under a contract of assignment of claim, the
creditor assigns his claim to the third party.®® The
debtor's consent was required for the valid claim,3'
later the cession became possible even without
his consent.® The assignment of claim may be by
contract or by law?®®. The creditor is replaced by a
cession agreement between the claim holder (as-
signor) and a third party (assignee).** The common
sign of subrogation and cession is the transfer of
the right of claim from one person to another, which
makes it difficult and problematic to see the differ-
ence between them.3® The old creditor is replaced
by a new creditor not by contract, but by the force
of law (ibso jure).*® Article 832 is the legal form of
assignment of claim.®” An example of legal cession
is often encountered in the legal literature as subro-
gation.®® Nevertheless, subrogation transfers to the
insurer the right of claim that the insured has over
the third party.*®

Cession is an abstract and disposable transac-
tion because as a result of the creditor replacement,
the right to claim the assignment passes to the
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assignee.*® An exception to the general rule is the
transfer of a mortgage right, which, by its accessory
nature, cannot be transferred to a new creditor with-
out a principal claim.*! A request for security may be
granted, which is referred to in Georgian court prac-
tice as a secured cession.*2 This is the case when
the cession serves the purpose of securing the per-
formance of the obligation.** We find a completely
different model in France, because the concept of
transfer of obligation is foreign to them and cession
is considered as a field of contract law, which re-
quires a contractual agreement.** Unlike in France,
the German Civil Code recognizes the institution of
assignment of claims and the possibility of transfer-
ring a claim from a cedant to a concessionaire*® as
it is in Georgia. Unlike a contract cession, a legal
cession is characterized by the transfer of the claim
not in full, but only in the part (to the extent) in which
part (in what volume) the person fulfills the obliga-
tion to the creditor.*® A prerequisite for the origin of
the right to claim under the law is the existence of a
law that provides a legal basis for the claim (cessio
legis).*” The legal basis of cessio legis exists in arti-
cle 8324 but the existence of subrogation has been
overlooked in the Civil Code for a long time.
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CONDITION OF REGRESSION

Unjust enrichment (legis actio per condictionem)
originates from Roman law and its main purpose
is the obligation of an unjustly enriched person to
return to an authorized person unjustly received.*
Therefore, a person who has received a goods
without a legal basis is obliged to return it to the
authorized person.%° Private individual or legal en-
tity is unjustly enriched if it has received or saved
anything without a legal basis.®' For continental law
countries, unjust enrichment is considered part of
the law of obligation? as well as in Georgia. The
norms of unjust enrichment are subsidiary, there-
fore their use is possible only if another norm does
not regulate a specific relationship.

Fulfilment of another's obligation by a person
gives rise to a right of regression.>* It (Regressus)
is a Latin word and means payment claim,%® How-
ever, we can not use regression if it is possible to
return by other means, due to its subsidiary na-
ture.®® Fulfillment of a Third Party Obligation A con-
tingent liability arises because third party property
is saved without a legal basis.>” The scope of the

49 Schnittger, H., Shatberashvili, L., Comments on the Civil
Code. Article 976. [23.04.2020]. www.gcce.ge

50 Weinrib, E., 2005. Restoring restitution (book
review). Puplished by Cambridge University. p. 863-
864. [23.04.2020]. https://pdfs.semanticscholar.
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51 Long, R., Avalon, A., 2018. The doctrine of unjust
enrichment. Published by long international. [23.04.2020].
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Thilisi State University Publishing House. p. 31.
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enrichment. Thbilisi. GIZ Publishing House. p. 90.
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condition of regression includes the payment of
the nominal value of the claim by an unreasonably
enriched person.®® A regression liability arises after
the performance of a principal obligation performed
by an authorized person instead of a debtor.®® The
condition of regression is substantially similar to
subrogation,’® Which is why it often happens that
they are confused and it is quite difficult to see the
difference. Subrogation can be seen as a means
of avoiding unjust enrichment,®’ Because the liable
person (whose actions caused the damage) would
be released from the damages and thus unjustifi-
ably save the legal goods.

COMPARATIVE ANALYSIS
OF SUBROGATION AND CESSION

Institutions of subrogation and cession refer to the
transfer of the right of creditor claim to a third party,
despite the differences between them is often con-
fused.®? In case of subrogation, the claim is trans-
ferred to a new creditor by force of law.®® The change
of creditor takes place on the basis of a transaction at
the time of regression of cession.®* The basis of the
legal relationship is one of the main differences be-
tween these institutions.% In the Civil Code of Georgia
we find examples of legal cession, which are equated
with subrogation in the legal literature.® Article 207 of

58 Rusiashvili, G., 2020. Reform proposal of the law of unjust
enrichment. Thbilisi. GIZ Publishing House. p. 94.

59 Motsonelidze, N., 2015. Subrogation as a means of
satisfying the insurer's claim. Tbilisi. Ivane Javakhishvili
Thilisi State University Publishing House. p. 122-123.

60 Kozubovska, D., 2010. Subrogation in insurance:
theoretical and practical aspects. Vilnius. Published by
Mykolas romeris university. p. 22-23.

61 Amiranashvili, G., 2014. Claim for damages from a third
party. Georgian Bar Association Magazine "Lawyer", N2.
Thilisi. Miniature Publishing House. p. 68.

62 Motsonelidze, N., 2015. Subrogation as a means of
dividing the insurer's claim. Tbilisi. Ivane Javakhishvili
Thilisi State University Publishing House, p. 130.

63 Iremashvili, K., 2016. Commentary on the Civil Code. Ar-
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64 Akhvlediani, Z., 1999. Commentary on the Civil Code of
Georgia (Book 2). Thilisi. Law, p. 140.
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subrogation. Student Law Journal. p. 21 — Judgment of the
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380-364-2016).

66 Meskhishvili, K., 2020. Current issues of private law.
Thbilisi. GIZ Publishing House. p. 71-72.



the Civil Code of Georgia refers to legal cession.®” The
Civil Code provides a number of examples of cesio
legis, including the institution of waiver of claims under
Article 372.8 The existence of cessio legis makes it
difficult to separate it from subrogation.

Cession is a form of abstract transaction in which
the assignment of a claim does not depend on the
legal basis — the cause of the cause.®® At the time
of assignment of claim, we encounter the principle
of abstraction, according to which the main contract
may be void, although it will not affect the validity
of the concession.” In the case of subrogation, the
authenticity of the cause is the determinant of the
authenticity of the existing obligation-legal relation-
ship, which is another major distinguishing mark.”

Under Georgian law, the terms "subrogation"
and "cession" are not used to describe these legal
relationships.”? That is why, despite this difference,
the risk of confusing relationships increases in the
absence of terms.

During the cession, when the creditors change,
the whole transfer of power takes place, at which
time the old creditor leaves the obligation-legal re-
lationship.” Article 827 of the Civil Code of Georgia
defines the possibility of reduced and incomplete
insurance.” Withdrawal of the old creditor (insurer)
from the obligation-legal relationship when conced-
ing a claim for subrogation may pose a problem if
the insurer has not fully satisfied its claim.” He will
not be able to get the same amount of money he
actually needs to get. It is in this aspect that the
different nature of these legal relationships (subro-

67 Civil Code of Georgia. Article 207. [29.04.2020]. www.
matsne.gov.ge

68 Totladze, L., 2018. Commentary on the Civil Code (Book
2). Thilisi. GIZ Publishing House. p. 197.

69 Chechelashvili, Z., 2008. Assignment of demand and
transfer of debt. Thilisi. Ivane Javakhishvili Tbilisi State
University Publishing House. p. 40.

70 Zoidze, B., 2002. Georgian Commodity Law. Tbilisi.
Science Publishing House. p. 193.

71 Imnadze, K., 2019. Separation of subrogation from
compensation and cession by regression. Tbilisi. Ivane
Javakhishvili State University Publishing House. p. 51.

72 Motsonelidze, N., 2014. Separation of subrogation from re-
gression and cession. Journal of Law, N1, p. 166.
73 Motsonelidze, N., 2015. Subrogation as a means of

dividing the insurer's claim. Tbilisi. Ivane Javakhishvili
Thilisi State University Publishing House, p. 135.

74 Civil Code of Georgia. Article 827. [29.04.2020]. www.
matsne.gov.ge

75 Motsonelidze, N., 2014. Separation of subrogation from re-
gression and cession. Journal of Law, N1, p. 172.

gation and cession) is evident.

The content of subrogation and cession is deter-
mined by the transfer of the right of claim, which is
why the existing obligation-legal relations are often
considered as identical relations in the legal litera-
ture and practice.” The above examples show that
the institutions of subordination and regression ac-
tually have a different legal nature and it is important
to understand their specifics.

COMPARATIVE ANALYSIS OF
SUBROGATION AND REGRESSION

Article 832 of the Civil Code describes the rela-
tionship of subrogation.” It involves the relationship
of three subjects,”® Which is why they are so sim-
ilar to each other and for a long time it was even
impossible to see the difference. In both cases the
debtor is released from the obligation to the original
creditor and the latter is replaced by another cred-
itor.”® Both institutions of the Civil Code represent
the prevention of unjust enrichment of the debtor.®
Through subrogation, the insurer can only claim
damages from a third party if the insurer has the
right to claim against a third party.®8

One of the fundamental distinguishing marks be-
tween subrogation and regression is that the condi-
tion of regression is derived from an existing obliga-
tion-legal relationship (we have two obligations-legal
relationship in the face), while subrogation is based
on a single obligation-legal relationship.®2 In this
case, we are not dealing with the right of recourse,
but with the change of creditor into a tortious obli-
gation, while the essence of the obligation itself re-
mains unchanged.®® In the case of regression, a new

76 Meskhishvili, K., 2020. Current issues of private law.
Thbilisi. GIZ Publishing House. p. 71.

77 Tsiskaradze, M., 2001. Commentary on the Civil Code of
Georgia (Book 2). Tbilisi. Law Publishing House. p. 153.

78 Schnittger, H., Shatberashvili, L., Comments on the Civil
Code. Article 832.[29.04.2020]. www.gcce.ge

79 Rusiashvili, G., 2020. Reform proposal of the law of unjust
enrichment. Thbilisi. GIZ Publishing House. p. 91.

80 Amiranashvili, G., 2011. Inadmissibility of the right of
subrogation. Student Law Journal. p. 20.

81 Insurance law and pracice. 2014. Published by: The institute
of company secretaries of India. p. 18. www.icsi.edu

82 Motsonelidze, N.,2015. Subrogation as a means of meeting
the insurer's claim. Thbilisi. Ivane Javakhishvili Tbilisi State
University Publishing House. p. 122-123.

83 Decision of the Supreme Court of Georgia of February 17,



obligation-legal relationship arises.? It should be not-
ed that if the insured refuses to pay damages from a
third party, then the insurer is also released from the
obligation to pay.®* The Supreme Court of Georgia
has come to the conclusion that in case of subroga-
tion the right of the insured passes to the insurer and
is replaced, at which point it makes no sense to use
the condition of regression.®

Despite the change of the person entitled to the
claim when the claim is granted, the statute of limita-
tions remains unchanged,®” And during subrogation,
in contrast to regression, the flow of the statute of
limitations will continue.® By transferring a claim, the
creditor may receive a natural, unenforceable claim at
the time the claim is due to its statute of limitations,8°
Which does not take place during subrogation. In case
of regression, after the tortious obligation, a new obli-
gation arises, therefore, one obligation is replaced by
another, and in the case of subrogation, the obligation
is unchanged.® It is noteworthy that according to the
case law of the Supreme Court of Georgia, the ap-
proach of Article 129, Part 3 of the same Code is used
to calculate the statute of limitations, which means
that the statute of limitations is calculated in each
case.” For example, the court extended the one-year
statute of limitations to subrogation under the contract
of carriage and explained that Article 699 of the Civil
Code provided for a special period and that it should
be given priority.®?

2012 (Case NAS-663-624-2011).

84 Motsonelidze, N., 2014. Separation of subrogation from
regression and cession. Journal of Law, N1, p. 161.

85 Iremashvili, K., 2016. Commentary on the Civil Code.
Article 832. Thilisi. p. 5. [29.04.2020]. www.gccc.ge

86 Imnadze, K., 2019. Separation of subrogation from
compensation and cession by regression. Tbilisi. Ivane
Kavakhishvili Thilisi State University Publishing House.
p- 34 — Decision of the Supreme Court of Georgia of
September 5, 2012 (Case NAS-581-549-2011).

87 Decision of the Supreme Court of Georgia of April 15,
2016 (Case NAS-80-77-2016)

88 Motsonelidze, N., 2014. Separation of subrogation from
regression and cession. Journal of Law, N1, p. 163 — Desi-
sion of the Supreme Court of Georgia of 5 September 2012
(Case NAS-581-549-2011).

89 Meskhishvili, K., 2020. Current issues of private law.
Thbilisi. GIZ Publishing House. p. 70.

90 Amiranashvili, G., 2011. Inadmissibility of the right of
subrogation. Student Law Journal. p. 21.

91 Imnadze, K., 2019. Separation of subrogation from
compensation and cession by regression. Tbilisi. Ivane
Kavakhishvili Tbilisi State University Publishing House. p.
40-41.

92 Decision of the Supreme Court of Georgia of September 5,

The problematic issue is well illustrated by the fact
that the term "subrogation" did not exist until 2012
and its meaning was foreign. After its discovery, the
difference between the institutions of the Civil Code
(subrogation, cession, regression) and the different
legal consequences between them became clear.

CONCLUSION

The aim of the study was to distinguish between
subrogation, regression, and cession. We first re-
viewed the characteristics of each institute. We
have identified common signs that put us at risk
of confusion. First of all, it is important to note that
all three legal relationships are a form of reverse.
In each relationship, there are three parties whose
powers constitute the content of the relationship.
According to the Civil Code, the terms "subroga-
tion", "cession", "regression" are not used. In the
legal literature or case law, there is a description
of these legal relationships and the distinguishing
marks that we talked about in the article.

The term "subrogation" was first used by a court
in a 2012 decision. Also, in the decision or legal lit-
erature, the focus is on the origins of cession and
subrogation. The relationship defined in Article 832
of the Civil Code arises by force of law, and in the
case of cession the legal basis is a transaction.
However, we also find examples of legal cession in
the Civil Code, which makes it difficult to see the
difference between them. Another important differ-
ence between subrogation and cession is the ef-
fect of the cause on the legal transaction of liability,
which we have discussed in the article.

On the difference between subrogation and re-
gression, the Supreme Court clarified that in subro-
gation there is one obligation-legal relationship, and
in regression — two obligation-legal transactions.
This, in turn, affects the calculation of the statute
of limitations that was considered during the study.

Consequently, at first glance, there are three
legal institutions that have commonalities, which is
why even today their content is often confused, and
the purpose of the article was to show the differenc-
es between the given institutions.

2012 (Case NAS-581-549-2011).
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