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ABSTRACT

The present article reviews the Penalty as an additional claim securing tool that has been adopted in pri-
vate or public-legal relations and nowadays, it is characteristic to the laws of all countries belonging to the
Roman-German (continental) or Anglo-American systems of law. This is why thorough study of the issue
is performed by making focus on the comperative-legal analysis of the Georgian model and the German
system of law. It is noteworthy that the Georgian legislation has been significantly amended with regards
to the Penalty. Since 2017, the Civil Code of Georgia has provided a new definiton of a statutory penalty
(article 625) within the loan obligations, which was positioned on the 150%-scale that was inappropriate
and unreasonable from the very beginning, and thus, it finally diverged from the overall practice adopted in
the European countries. The article provides the review of a complex of issues like: the need for defining
the form of a penalty, the prerequisites for charging and cancelling a penalty within the enforcement of de-
cisions, court’s rulings on inappropriately high penalties, criticism of a statutory penalty determined under
the new standart of article 625 of the Civil Code of Georgia and the discretionary authorities of the judge to
rule an inappropriately high penalty. The article also presents the analysis of a generalized practice applied
by judicial authorities, the analysis of high-profile court judgements, and along with outlining the flaws, the
article has also drafted interim findings and recommendations, which are crucially important for harmoniz-
ing and improving the law.
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INTRODUCTION

The present article reviews the penalty as an ad-
ditional claim securing tool that has been adopted in
private or public-legal relations and nowadays, it is
characteristic to the laws of all countries belonging to
the Roman-German (continental) or Anglo-American
legal systems. This is why thorough study of the issue
is performed by making focus on the comparative-le-
gal analysis of the Georgian model and the German
legal system.

It is noteworthy that the Georgian legislation has
been significantly amended with regards to the penal-
ty. Since 2017, the Civil Code of Georgia has provid-
ed a new definiton of a statutory penalty (Article 625)
within the loan obligations, which was positioned on
the 150%-scale, that was inappropriate and unrea-
sonable from the very beginning, and thus, it finally
diverged from the overall practice adopted in the Eu-
ropean countries.

The article provides the review of a complex of is-
sues like: the need for defining the form of a penalty,
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the prerequisites for charging and cancelling a penalty
within the enforcement of decisions, courts’ rulings on
inappropriately high penalties, criticism of a statutory
penalty determined under the new standard of Article
625 of the Civil Code of Georgia and the discretionary
authorities of the judge to rule an inappropriately high
penalty.

The article also presents the analysis of a gener-
alized practice applied by judicial authorities, the anal-
ysis of high-profile court judgements, and along with
outlining the flaws, the article has also drafted interim
findings and recommendations, which are crucially im-
portant for harmonizing and improving the law.

1. PENALTY - A TOOL HAVING
A PREVENTIVE AND RESTITUTIONAL
FUNCTION

The penalty is one of the essential institutions of
the civil law, which raises expectations for the partici-
pant of contractual relations that they will be charged
with an additional financial responsibilities in case of
failure to perform or unconscientious and improper
performance of obligations undertaken with a certain
contract, although the foregoing will not be a reason
for releasing them from major obligations.

For breach of any obligation in contractual relations,
certain type of responsibility expressed in form of a fine
(in proprietary influence on a breaching party) migh be
considered. The contrahent, who breaches the legal
factors of the contract (terms, duties and responsibili-
ties), shall have to spend more funds as a result of ad-
ditional fines."

The penalty is distinguished in legal literature as
three different functions of legal mechanism: estima-
tion of a sum in advance and lifting the burden of proof
from an injured party, who shall not have to prove the
amount of the suffered loss; preventing-guaranteeing
or compelling the other party to comply with its obliga-
tions and not to face the fine; confining the responsili-
bity to the limits determined by the penalty.?

A penalty may be imposed on the obligor regard-
less of whether the obligee suffered any kind of harm.
.Penalty payment does not release the debtor from
its obligation to comply with the duties”.® The fact that

1 Tumanishvili G., 2012. Agreement Drafting Technique
and Normative Regulations, Tbilisi, 31.

2 Svanadze G., 2015. Negotiation and drafting of
international business agreements on the example of
international procurement law., Review of Georgian
business law. IV edition, Thilisi, 45.

3 Zoidze B.,2001. Commentary to the Civil Code of Georgia,

proves the breach of a duty shall be sufficient for this.
»1he agreement on a penalty shall make its essential
terms clear, in particular: the basic obligation and the
amount of money imposed for its breach®.

According to the definition provided by the Cham-
ber of Cassations, the penalty is a means for securing
relevant interest of a party in the fulfilment of its obli-
gation,’ the payment obligation of which arises from
the breach of a certain obligation. Hence, an obligee is
always entitled to claim the right of penalty regardless
of whether they have suffered harm or not. The key to
this is the fact of breach of an obligation.®

The penalty is adopted in private legal relations —
both as alternative and cumulative ones, because the
penalty has a binding power which calls on the parties
to comply with their obligations in good faith.” In its
turn, ,good faith is related to the performance of the
obligations imposed on a person and not to the perfor-
mance of any other act that has not been undertaken
by the party within the certain contract or in any other
form towards the other party”. A penalty secures the
possibility to ,compel” a party to the fulfilment of major
obligations arising from a certain agreement. Due to
»,such compulsion” it is rather a penalty sanction than
a security,® which ,brings comfort” to an obligee to be
released from the need to prove the harm incurred as
a result of the breach of obligations by the obligor®.° In
the given case, the analysis of dual nature of a penal-
ty'® that lies in its prevention and restitution functions
should be noteworthy."

The function of the penalty primarily is to secure
the fulfilment of an obligation. It is the tool in hands of

Book 3, Thilisi, 488.
4 Palandt/Griineberg., 2014. nach Janoschek, Beck’scher
Online-Kommentar, BGB Stand., Edition 31, & 339, Rn.2.
5 Dzlierishvili Z., Tsertsvadze G., Robakidze 1., Svanadze
G., Tsertsvadze L., Janashia L., Contract Law,. Tbilisi,
2014, 593. See judgement of Tbilisi Court of Appeals,
December 14,2010 (N2144-139-2011).

6 Judgment of the Supreme Court of Georgia of 7 October
2015. (Neoli-459-438-2015).
7 Judgment of the Supreme Court of Georgia of 23 June

2011. (Neols-1388-1224-10).

8 Chanturia L., 2012. Security Interest Law, Tbilisi, 235.

9 Chechelashvili Z., 2010. Contract Law, 2nd edition.
Thilisi, 193. see. Grlneberg/Palandt BGB Komm, 2014.
67. Aufl. § 339, Rn. 1.

10 In the legal literature, the penalty is also discussed as
the security means and as the measure for the obligor’s
responsibility. In this regards, see: Chanturia/Knieper/
Chanturia/Schramm., 2010. Das Privatrecht im Kaukasus
in Zentralasien, estandsaufnahme und Entwicklung, BWV,
S. 359.

11 Vashakidze G., 2010. The System of Aggravated
Obligations of the Civil Code, Thbilisi, 232.



an obligee for ,pressure” on the debtor to comply with
its obligations, besides, the obligee is released from
the burden to prove the suffered harm with the pur-
pose to receive the penalty if the obligor fails to comply
or improperly complies with its obligations.

“The penalty has two essential functions: it aims
at stimulating the performance of an obligation be-
fore its breach™ and the obligor knows in advance
that they will not evade payment of a certain price
for breach of an obligation, while in other circum-
stances, they may ,hope” so“"® The Court of Cas-
sations has provided similar definition of the given
issue — the second function of a penalty is easy and
quick reimbursement of caused harm. If an obligation
is breached, the penalty turned into a sanction shall
be imposed on a breaching party unconditionally, re-
gardless of whether this breach has caused harm to
the obligee.' However, in difference from the opinion
developed above, instead of pointing to stimulation,
Professor Zurab Tchetchelashvili believes that the
penalty secures the ,compulsion” to perform the ma-
jor obligations arising from a contract.

The preventive and restorative function of a penal-
ty requires profound research, because its dual nature
is frequently found in private and public legal relations,
also in the decisions of common courts that indicate
to its urgency.

1.1. Breach of an Obligation as the
Main Prerequisite for Applying to the
Penalty

Breach of an obligation is a legal postulate that
enables us to take immediate effect of this institu-
tion. Article 361 of the Civil Code of Georgia focus-
es on proper and faithful performance of an obliga-
tion in the agreed time and place, though it is the
non-performance of this norm that causes the ex-
ercise of the sanction on which the parties agreed
in advance by determining the penalty when they
signed the certain agreement. ,Proper performance

12 According to the court of cassations, the risk of facing a
penalty has psychological impact on a person that makes
him/her to perform the obligation. The effect is the
following: the breaching party is charged with a sanction of
repressive nature. See Judgment of the Supreme Court of
Georgia of 11 November 2015. (N2ols-570-541-2015)., see
Kvinikadze K., 2016. To reduce the penalty by the court
as a ,judicial intervention” in the principle of contractual
freedom, Justice and Law, Tbilisi, Ne2(50), 85-94.

13 Zoidze B.,2001. Commentary to the Civil Code of Georgia,
Book 3, Thilisi, 488.

14 http://www.supremecourt.ge/news/id/949 [18.10.2020].

of the terms of a contract rules out the right of an
obligee to claim a penalty“."® The breach of an ob-
ligation may be expressed in its non-performance
or improper performance. However, a minor breach,
by considering the principle of a good faith in a civil
turnover, shall not be taken into account®.'® It fol-
lows that any kind of violation (whether intentional
or negligent, grave, less serious or minor) will result
in charging a penalty. It is undisputed that ,signifi-
cant” or ,minor” breaches of an obligation are as-
sessment categories, and in each certain case its
legitimacy depends on the judgment of the court®."”

Hence, the harm resulting from the breach of an
obligation has no impact on arising the right to claim a
penalty. Moreover, the right to claim a penalty is effec-
tive even if the breach of an obligation has not caused
harm. The mandatory prerequisite for claiming a pen-
alty is just a breach of an obligation.

1.2. The Penalty, as the Guarantee
of Performance of Obligations

and the Penalty as the Means

for Reimbursement of Harm

The penalty is the superior demand for execution,
it is free from reimbursement of harm. If, along with the
penalty, an obligee has raised the demand for reim-
bursement of harm, both demands shall not be satis-
fied, because the penalty itself is the minimum sum for
compensating caused harm. In such case, the obligee
is priorly entitled to make a choice between the de-
mands for compensation of harm or penalty. Imposing
both penalty and compensation for the entire harm is
inadmissible, because it will be a punitive sanction,
which would extremely aggravate the deteriorate the
obligor’s state and cause unreasonable enrichment of
the obligee."®

The nature of penalty securing is the following: on
one hand, it becomes a guarantee of performance of
obligations for contracting parties and — a means for

15 Toseliani N., 2005. Penalty, Notariate of Georgia, Tbilisi,
Ne2-3, 20.

16 Meskhishvili K., Liquidated Damages (Theoretical aspects
and courtjurisprudence) <http://www.library.court.ge/
upload/pirgasamtekhlo_k.meskhishvili.pdf>[18.10.2020].

17 Meskhishvili K., 2014. Liquidated Damages (Theoretical
aspects and courtjurisprudence) Georgian Commercial
Law Review Journal; 16. <http://ewmi-prolog.org/images/
files/7427Georgian_Commercial Law_Review III
Issue. ENG.pdf>[19.10.2020].

18 Svintradze K., Problem of protection of creditor rights in
case of contractual obligation <http://old.gruni.edu.ge/
uploads/content file 1 _1902.pdf>[18.10.2020].



reimbursement of harm on the other. This harm may
be a loss caused by untimely performance of obliga-
tions, which has deprived a contracting party of the
right to get more profit in economic processes. Lost
profit with its nature means pure economic loss,"
which was suffered by a contracting party and which
would not have happened provided the terms of the
contract had been properly complied with.

There is an interesting circumstance when an
obligee shall not have to prove what kind of loss
they have suffered (including lost profit). They are
entitled to receive the penalty as agreed upon with
the obligor. By means of penalty a party whose
rights have been breached operatively gets remedy
for the suffered harm. Hence, beyond the fact that
the penalty is a kind of guarantee for performance,
in the event of caused harm, it releases the obligee
from the burden of proof and bureaucratic standards
that they would face normally, if they applied to the
court.

1.3. Standard Requirements
of a Penalty within Legal Proceedings

In legal literature, the following classifications
of standard requirements of penalty may be distin-
guished:

I. Conformity of the terms of a contract — which
means that the parties are free to determine the
amount of the penalty. An obligee shall not ,force” the
debtor to enter into a contract with obviously unfair
terms and conditions. Hence, the amount of the pen-
alty shall be estimated on fair basis, when parties are
agreeing on it. The parties shall presume the harm
that may be caused as a result of failure to perform or
improper performance of obligations, however, the law
also entitles them to agree on the penalty which may
exceed the presumed harm;?

Il. The principle of determining a penalty — allows
to calculate its amount with unjustifiably high limits; the
law stipulates the authority of the court to reduce the
amount of the penalty agreed by the parties when it is
unfairly high if taking into account the type of breach
and the harm caused as a result of this breach;?’

19 Willem H. Van Boom., 2004. Pure Economic Loss — A
Comparative  Perspective  <https://www.researchgate.
net/publication/228140814 Pure Economic_Loss - A
Comparative Perspective> [18.10.2020].

20 Judgment ofthe Supreme Court of Georgia of 21 November
2011. (Neol-1214-1234-2011).

21 Judgment of the Supreme Court of Georgia of 17 May
2012. (Neoli-373-354-2012).

lll. The limits of the court’s authority:

a) the court may reduce the inappropriately high
penalty by considering the circumstances of the
case.? (CCG, Article 420), the function of the law in
determining the inappropriately high amount is limited
to the imposition of judicial control.2? The goal of the
penalty is to restore the breached rights of the obligee
and not to make them richer.?* That is why ,the penalty
shall be equal to the breach of an obligation and rea-
sonable in each certain occasion®“?

b) when reducing the penalty, the court takes into
account the proprietary state of the party and other
circumstances as well, in particular: what is the ra-
tio of the value of performance and harm caused by
non-performance or improper performance with the
amount of the penalty, also, the economic interest
of the obligee. The court shall discuss these circum-
stances only upon the request by a party and use its
discretion only if there is such prerequisite.?

Pursuant to Article 420 of the Civil Code of Geor-
gia, a court, taking into account the circumstances of
the case, may reduce a disproportionately high pen-
alty and here arises the discretionary authority of the
court to decide what the circumstances, on which it
bases the reduction of penalty amount, are. In such
case, a judge is granted an exclusive authority to in-
tervene in the part of ,revising terms of the contract”
and establish the limit of legality and reasonability of
the penalty determined by the parties and with this he/
she shares the practice of the Civil Code of Germany
(GBG). In Germany, if the penalty is disproportionately
high, the court may reduce it to a relevant amount on
the basis of the obligor’'s motion, while, during evalu-
ating the appropriateness, any legitimate interest and
not just the property interest of the creditor shall be
taken into account. , The reduction of the penalty shall
be requested by the obligor itself. For this any expres-
sion shall be sufficient, including numbers, which will
make it possible to find out that the obligor wants to be
released from payment of inadequately high penalty.”?

22 Toseliani N., 2016. Disproportionally High Contract
Penalties and Role of the Court in the Sphere of Protection
of Civil Interests, Journal Of Law, Tbilisi, Ne1, 62-74.

23 Chantladze M., Explanation of Expression of the
Will, Reduction of the Penalty, Nominalism Principle,
,Overview of Georgian Law”, Ne5/2002-1, 174.

24 Cepreesa A.I1., 2006. I'paxxnanckoe npaso., T.1, 6-oe u3.,
nox pex. Tonctoro F0.K., M., 694.

25 Decision N22/1971-13 of 9 January 2014 of Batumi City
Court.

26 Judgment ofthe Supreme Court of Georgia of 12 September
2012. (Neol-819-771-2012).

27 Pritting/Wegen/Weinreich.,
Luchterhand, 557.

2006. BGB Kommentar,



According to GBG, if the obligor promises the obli-
gee to pay money as a penalty in the event of non-per-
formance or improper performance of obligations, then
the penalty is payable by the obligor upon the delay of
such performance. If the performance of obligations
consists in forbearance, then the penalty shall be pay-
able if the performed action contradicts the obligation.

GBG knows a very interesting institution — prom-
ising payment of penalty for non-performance of ob-
ligations (§ 340),22 which means that ,/f the obligor
has promised the penalty in the event that he fails to
perform his obligation, the obligee may demand the
penalty that is payable in lieu of fulfilment. If the obli-
gee declares to the obligor that he is demanding the
penalty, the claim to performance is excluded”, while,
under §341, If the obligor has promised the penalty in
the event that he fails to perform his obligation prop-
erly, including without limitation performance at the
specified time, the obligee may demand the payable
penalty in addition to performance. If the obligee has
a claim to damages for the improper performance, the
provisions of section 340 (2) apply. If the obligee ac-
cepts performance, he may demand the penalty only if
he reserved the right to do so on acceptance.

GBG implies a procedural norm with regards to
the penalty (§ 345), which refers to sharing the bur-
den of proof. If the obligor contests the payability of
the penalty because he has performed his obligation,
he must prove performance, unless the performance
owed consisted in forbearance.

2. MANDATORINESS OF A WRITTEN
FORM OF A PENALTY

The form of a penalty bears a material-legal func-
tion and the agreement requires demonstration of
bilateral will. Unilateral acknowledgement of penalty
does not make the expressed will authentic, and nei-
ther does it give the right to demand it. It is the agree-
ment between the parties on the payment of a penalty
that creates the basis for charging it on the defendant.
The aforesaid makes it obvious that ,the penalty in the
Georgian contractual legislation is presumptive, real
and it shall comply with some formal criteria”.?®

28 See also: J. Frank McKenna, Liquidated Damages and
Penalty Clauses: A Civil Law Versus Common Law
Comparison, Critical Path; spring 2008, at 3-6.

29 Boyak A.J.,2014. Comparative Analysis of the Contractual
Damages and Penalty on the Example of Georgia and
US ,,Overview of Georgian business Law”, 3rd ed., 12.
<http://www.library.court.ge/upload/biznes_samarTlis_
minoxilva 2014.pdf>[18.10.2020].

Under Article 418 of the Civil Code of Georgia, the
parties to the contract are free to determine a penal-
ty that may exceed the possible damages (except the
special norm, which is the latest amendment and is
stipulated in Part 5 of Article 625). On the other hand,
an agreement on a penalty must be made in written
form. Definition of written form of an agreement of a
penalty is a very important ordain in the Georgian Civil
Code and this is the event, where the given interpre-
tation differs from the German civil law. In the given
case, Georgian lawmaker has given a special function
to the imperativeness of the form. The goals of the
norm are — to equally defend the interests of both par-
ties by granting them the right to freely determine the
amount of the penalty and to protect the parties from
performing hasty and imprudent actions by demand-
ing the written form of the agreement.*°

Professor Zurab Chechelashvili duly points to the
imperative ordain of the norm and defines that it is the
legal consequence of the vulnerability of the form that
the agreement on penalty is void as a formless trans-
action.®! Besides, the legal outcome of the invalidity
does not affect the overall transaction.

The form is not an end in itself, but a means for
achieving other goals.*? If this goal is achieved without
the form determined by the law, then it shall not be
considered as the circumstance obstructing the trans-
action, but if such form is strictly stated in the law, then
it is mandatory for a party to comply with that standard.

Georgian law makes written form of penalty agree-
ment mandatory even if such form is not required with
respect to such contract, where the parties shall any-
way agree on penalty for securing obligations.

2.1. Statutory and
Contractual Penalties

Article 417 of the Civil Code of Georgia provides
the legal definition of penalty — as the additional
means for securing a demand. It belongs to the cate-
gory of accessorial rights, meaning that its origination
and authenticity depends on the existence of main
obligations and in its turn, it is an amount of money

30 <http://www.gccc.ge/wp-content/uploads/2016/06/
Artikel-418.pdf>[18.10.2020].

31 The validity envisaged under article 59(I) comes into effect
upon the breach of the form determined by contract or law,
if this law carries the function of authenticity. Further see
Chanturia L., 2016. Comments to the Civil Code, (GCCC),
last edition: Nov. 3.

32 Kereselidze D., 2009. The Most General Systemic
Concepts of the Private Law, Thilisi, 285.



[pre] determined by agreement of the parties,*® pay-
able by the obligor in case of nonperformance or im-
proper performance of an obligation. The etymology of
the word in Georgian [3o®gobodhgbemm] proves the
same — the charge for breaking the promise.** Accord-
ing to professor Lado Chanturia, a penalty is always
the amount of money that shall be paid by the obligor
to the obligee and its payment of the penalty in form of
goods is inadmissible. Origination of the penalty may
depend both on the agreement between the parties
and (provided the prerequisites demanded by the law-
maker are met) on the lawmaker’s desire. Considering
these factors, in the literature on law, statutory (nor-
mative) and contractual penalties are differentiated.

The parties in contractual relations have an option
to stipulate in the contract the means of security that
is acceptable for them and adapted with the content of
the contract. However, in practice, a choice is always
made in favor of a means of security characterized by
the thriftiness of protection of the right and the quick-
ness of demand satisfaction.3®

In the event of a contractual penalty (in Germany
is the same as ,Vertragsstrafe” — contractual fine) only
a consensus between the parties is decisive. They
are absolutely free in determining the amount of the
penalty, while the statutory penalty provides precise
definition of its maximum rate and is mandatory for
any legal entity. An obligee may demand a normative
penalty for any occasion, regardless of whether there
is another agreement between the parties. The law-
fulness of the contractual penalty is expressed in its
conformity with the law. Reasonability means such re-
duction, which protects the interests of an obligor and
where the penalty does not lose its legal function as a
result of such reduction. A proper performance interest
shall be redressed to the obligee.*”

33 Zurab Tchetchelashvili writes with criticism in this
respect: a penalty is an agreement, undertaking additional
obligations along with the basic contractual obligations
by the obligor and not ,,the sum of money predetermined
under the agreement between the parties”, as it has been
noted in article 417 of CCG.

34 Compare with GBG § 339:,,Where the obligor promises the
obligee, in the event that he fails to perform his obligation
or fails to do so properly, payment of an amount of money
as a penalty, the penalty is payable if he is in default. If
the performance owed consists in forbearance, the penalty
is payable on breach.” Also see: I'pakaaHcKoe yIIOKEHHE
I'epmanum, mep. c Hem. beprmanna B., 2006. 2-oe n3ganue,
M, 83.

35 Chanturia L., 2012. Security Interest Law, Tbilisi, 237.

36 Shotadze T.,2011. Comparative Analysis Of The Mortgage
And,,Security Property”, Journal Of Law, Tbilisi, Ne1,139-
140.

37 I'pumma J[.A., 2005. Heycroiika: Teopwus, mpakTHKa,

One of the major features of the difference be-
tween the statutory and contractual penalties is its
certain character. Any of such normative penalties
are intended for that certain case for which it has
been established by the lawmaker.*® The lawmaker
always establishes either its specific amount or the
rule, according to which the amount of the statutory
penalty shall be determined.* For a classic exam-
ple, according to Part 3, Article 31 of the Georgian
Labor Code, ,An employer shall be obliged to pay an
employee 0.07 percent of the delayed sum for each
day of any delayed compensation or payment.” ,The
aforesaid does not mean the right of the parties to
increase the amount of the penalty themselves,
however, its change but its change to the detriment
of the employee is inadmissible and even if there is
bilateral will of the parties, the imperative provision
of the lawmaker may not be changed and any such
reservation is void*“.*°

The latest model of statutory penalty is Part 5 of
Article 625 of the Civil Code of Georgia, in which the
lawmaker originally set the remainder of the loan at
150 percent per annum of the outstanding principal
amount of the loan, and in the current edition, the
ongoing remainder of the loan has been determined
as 1.5 as much amount of the principal amount of the
loan. There is no doubt that the unprecedentedly high
rate of statutory penalty causes significant harm to the
legal status of consumers of banking/credit product on
the market and this is why it ought to be timely re-
duced to a reasonable minimum.

Since the lawmaker set the maximum limit of the
statutory penalty for a loan agreement, Article 420
cannot be applied to such categories of disputes by
the judiciary, as there is a special norm regulating
disputes established in the law, which is a kind of
guideline for a judge. That is why the following de-
serves criticism: if so far the court was entitled to
review the lawfulness and reasonability of the con-
tractual penalty and to establish the compliance stan-
dards, the legislative amendments have established
such maximum limit of the statutory penalty for loan
agreements, which initially deprives the judge of the
possibility to ,revise” certain loan agreements. As
a result, the ,weak party” has become even more

3aKoHOMaTeNnbCTBO, M., 100.

38 Judgment of the Supreme Court of Georgia of 21 March
2011. (N2db-409-406(k-10).

39 Judgment of the Supreme Court of Georgia of 6 May 2015.
(Neob-1158-1104-2014).

40 Chanturia L., 2012. Security Interest Law, Tbilisi, 235.
237-238. Also, see: Judgment of the Supreme Court of
Georgia of 7 November 2011. (N2ols-1298-1318-2011).



vulnerable during the proceedings.*'

It is undisputed that the amendments were cru-
cial for uninterrupted conduct of economic process.
Indeed, many companies emerged on the Georgian
market, which were offering simplified loan proce-
dures; their crediting policy was conducted with vio-
lations and as a result, over-indebtedness increased
and the poverty rates of the population reached a cat-
astrophic index. The legislator’s interference aimed
at monitoring such grave relations and creating more
defence tools for consumers; however, the faults of
the reform were negative from the very beginning.
Even though stipulated strict regulations, aimed at
protection of obligors, were timely and necessary, it
would be effective only if the reasonable interest and
penalty rates had been determined.

3. PREREQUISITES FOR CHARGING
AND CANCELLING PENALTY WITHIN
ENFORCEMENT OF DECISIONS

The necessary prerequisite for promoting and har-
monizing judiciary is the effective enforcement of the de-
cisions taken by the court, arbitration or other authorized
persons/bodies. Otherwise, the Latin ,ubi jus, ibi reme-
dium™2 echoes the following: ,When the law gives the
right, it also gives the means of its protection”.

In a state governed with the rule of law, additional
instruments for effective and low cost enforcement of
final judgements by the judiciary. ,Providing the en-
forcement of court decisions are guaranteed by var-
ious norms of law obliging the court to take enforce-
able decisions”,** which include following financial
obligations: the principal amount, the interest, the pen-
alty and the procedural costs that became necessary
during the proceedings for effective judiciary.

The Law of Georgia on Enforcement Proceedings
includes an error, which creates a barrier for a partic-
ipant of the process, especially the obligee who has
the obligation of payment to the budget.

41 For criticism of norm-creative activities, see: 28.
Shamatava 1., 2018. The Latest Legislative Regulations,
Deficiencies and Recommendations of the Loan
Agreement (comparable-legal analysis according to
European-Georgian legislation), Available only in
Caucasus Univerity of Law.

42 Thomas A. T., 2004. Ubi Jus, Ibi Remedium: The
Fundamental Right to a Remedy, The University of Akron,
<https://ideaexchange.uakron.edu/cgi/viewcontent.
cgi?referer=https://www.google.com/&httpsredir=1&arti
cle=1208&context=ua_law_publications>[18.10.2020].

43 Judgment of the Supreme Court of Georgia of 4 January
2010. (N2oli-856-1142-09).

First of all, it should be noted that existence of a
decision does not always mean that its enforcement is
feasible, because there are a lot of cases where the
obligor’s property is not capable for satisfying the obli-
gee’s claim or the obligor may not possess a valuable
object at all. Unsecured claim creates special difficul-
ty in such cases; as a rule, in most cases, obligees
have done unjustified risks (the claim is not secured,
the obligor does not have property, salary or any other
assets, which might satisfy the claim). In such cases,
satisfaction of the obilgee’s claim depends of the obli-
gor’s goodwill.

The issue of imposing and cancelling a penalty is
governed by the Point 2, Article 25 of the Law of Geor-
gia on Enforcement Proceedings. The disposition of
the norm is as follows: when enforcing decisions for
increasing a creditor’s claim by charging interest and/
or default surcharge penalties on the principal amount,
the charging of interest and/or default surcharge pen-
alties on the principal amount of the obligee’s claim
shall stop from the day of initiation of the enforcement
proceedings except where a tax claim is involved.
Charging of interest and/or default surcharge penal-
ties on the principal amount of an obligee’s claim shall
be resumed from the day when the National Bureau of
Enforcement returns the writ of execution to the credi-
tor under Article 35 of this Law.

This norm of the Law of Georgia on Enforcement
Proceedings should be revised. The sanction is ter-
minated from the moment when the enforcement pro-
ceedings are launched, but if the National Bureau of
Enforcement, due to any obstructing circumstance,
fails to enforce the decision [for instance, if during 2
years from the beginning of the enforcement proceed-
ings on performing the recovery, the obligee’s claim is
not satisfied, or, if the obligor does not possess a prop-
erty which might be used for performing the recovery,
or, if the enforcement is impossible due to factual
circumstances or/and legal basis], it returns the writ
of execution to the obligee, who, in its turn, is rather
obliged (than entitled) to launch charging the default
surcharge penalty. There is another error — the legisla-
tion does not regulate the issue of the date, when the
sanction should come into effect, no longer making fo-
cus on how illogical such calculations can be.

Here, the main difficulty is the fact that charging
the default surcharge penalty already loses legal in-
terest and the party who failed to have their claim sat-
isfied within the enforcement procedures, as a rule,
will no longer have any other lawful resource. This
problem, for a taxpayer, may cause another difficul-
ty in performing tax obligations. ,Under the tax leg-
islation, the sum of penalty, in its concept, is not the



sum paid for supplied goods or/and provided service,
it is not included in the sum of operations taxable with
VAT and it is no subject to VAT” (Tax Code of Georgia,
§161). However, the taxing practice of Georgia, like
other European states, distinguishes ,true” and ,pseu-
do” penalty sums.*

It should be noted here that a clear emphasis is
made on stopping and not suspending the charging of
interest/default surcharge penalty in Part 2 of Article 25
of the Law on Enforcement Proceedings. Accordingly,
the entry in the second sentence of the mentioned article
regarding the resumption of the charging of interest and/
or default surcharge penalties if the writ of execution is
returned, is in collision with Part 2, Article 25.4

Professor Lado Tchanturia notes with regards to
the penalty that if the obligor cannot financially comply
with his obligations, then he will not be able to pay
the penalty either, hence the situation is in no way im-
proved for the obligee. The obligor before the obligee
is the same who failed to fulfil its obligations.*¢ Thus,
there still remains a number of questions unanswered
by the Law of Georgia on Enforcement Proceedings,
Article 15, Part 2. The legislative novelty is relevant
from this prospect, because the procedural side of en-
forcement should be proper and harmonized. Other-
wise, the collision of norms will cause more problems.

Recharging of penalty is an artificial barrier creat-
ed for the obligee, who, as a rule, fails to overcome
it. The ordain of the norm, should be aimed at some
benefit, but in the given case, this norm is harmful
both for the obligor and obligee, though the latter’s
expectations for payment of the arrear is minimal or
maybe, even, hopeless. If the measures applied with-
in the enforcement procedures are not sufficient for
the enforcement of the decision, bringing the penalty
into effect again upon the return of writ of execution is
pointless. Hence, the norm, no doubt, should be mod-
ified for ensuring equal protection of the rights of the
parties, because ,the enforcement shall be based on
clear legal framework of the enforcement proceedings
establishing the powers, rights and responsibilities of
the parties and third parties”, while the legislation for
executing the abovementioned regulation, shall be
sufficiently detailed — to ensure the process is trans-
parent, foreseeable and efficient.*

44 <http://taxinfo.ge/index.php?option=com_content&task=
view&id=8825&Itemid=105>[18.10.2020].

45 Uitdehaag J., Kurtauli S., 2013. Review of the Georgian
within the National and International Context, Enforcement
System, Tbilisi, 216.

46 Chanturia L., 2012. Security Interest Law, Tbilisi, 235.

47 See., European Commission On The Efficiency Of Justice
(CEPE)J), Strasbourg, 9-10 December, 2009. Guidelines

As far as the enforcement envisages: fair judicia-
ry, execution of obligations established by the autho-
rized person in the operative part of the decision, reli-
ability of doing justice, it requires fundamental control
and support from the state, because there is a soci-
ety behind any decision and they, usually, expect that
justice will be done. However, it is a fact that none of
the disputing parties can benefit from such ordain of
the penalty.

4. GENERAL ANALYSIS
OF THE JUDICIAL PRACTICE

The Organic Law of Georgia on Common Courts,
in Article 7, Point 1, states: the judge shall assess facts
and make decisions only according to the Constitution
of Georgia, universally accepted principles and stan-
dards of international law, other laws and by his/her
inner conviction.

The Civil Code of Georgia grants sufficient free-
dom to judges in process of interpreting laws. They
should exercise this freedom and try to define each
law or will of parties in terms of good faith and fairness,
taking into account social and moral standards.*®

Article 420 of the Civil Code of Georgia vests the
judge with discretionary authority to ,revise” the pack-
age of contractual obligations; in other words, to eval-
uate whether the amount of penalty determined by the
parties is lawful and reasonable or unlawful and inap-
propriate.

Proceeding from the analysis of case law, several
significant circumstances characteristic to the institu-
tion of penalty have been outlined within the work on
the present article:

1. Pursuant to the contents of articles 417-418
of the Civil Code of Georgia, a penalty is the
means, ensuring relevant interest of a party to-
wards the fulfilment of contractual demand and
the obligation of its payment is related to the
breach of contractual obligations. The penalty
is charged on the party from the moment, when
the breached obligation had to be performed —
until the performance of that obligation;

2. In process of determining the penalty amount,
focus should be made on several circumstanc-
es, among them: a) the penalty, as the function

For A Better Implementation Of The Existing Council
Of Europe's Recommendation On Enforcement. <https://
rm.coe.int/16807473cd>[19.10.2020].

48 Vashakidze G. 2007, Good faith according to GCC
— Abstraction or acting law, review of Georgian
jurisprudence, Tbilisi, 58.



of an instrument having the nature of a sanc-
tion, aimed at evading more actions of breach
of obligations; b) the seriousness and extent of
breach and the quality of threat caused to the
obligee; c) the quality of the culpability of the
breaching party; d) the function of the penalty
to include compensation for damage; *°

For each certain case, the following circum-
stances can be considered as the incompli-
ance criteria of penalty: disproportionately
high interest of the penalty provided for in the
contract, significant excess of the amount of
the penalty to the possible harm caused by
non-performance of the obligation, duration
of non-performance of obligations and etc.®
However, here the criterion of incompliance
deserves criticism,®' as far as, , The Civil Code
of Georgia does not specify the circumstanc-
es on which one could base the assessment
of disproportionately high penalty”. Based on
the structural description of the norm, the court
may reduce disproportionately high penalty by
considering the circumstances of the case”,
[it is better to add or indicate to the circum-
stance which the penalty is disproportionate
with — market-economic conditions, terms of
the contract or other]. Therefore, that the fur-
ther improvement of the norm is preferable to
minimize its content interpretation during the
proceedings and in the best case — rule it out;

It can be assumed that the court has the au-
thority to interfere in the autonomous freedom
of parties to determine the amount of penalty,
however, such exceptions are feasible in the
event of ,disproportionately high” penalty, i.e.
when the amount of penalty is beyond reason-
able frames.5? As the Civil Code of Georgia
does not specify that the court may reduce the
amount only if the respondent (obligor) initiates
such request, it means that the court is free in
this aspect in making decision, regardless of
the positions of the parties;®

49

50

51
52

53

Judgment of Tbilisi Court of Appeal of 3 July 2013.
(N226/2838-13).

Judgment of the Supreme Court of Georgia of 28 December
2012. (N2ols-1560-1463-2012); Judgment of the Supreme
Court of Georgia of 14 May 2014. (Neol-1200-1145-
2013).

Kobakhidze A., 2003. Civil Procedural Law. Tbilisi, 43.
Meskhishvili K., Liquidated Damages (Theoretical aspects
and courtjurisprudence) <http://www.library.court.ge/
upload/pirgasamtekhlo_k.meskhishvili.pdf>[18.10.2020].
Jorbenadze S., 2017. Freedom of Contract in Civil Law,
Thilisi, 284.

5. The Court of Cassations believes with regards

to one certain case that interests of provid-
ing-implementing free and fair civil turnover
and economic freedom, as the constitutional
principle, require proportionality of penalty rate
and the actual amount, also reasonable com-
pliance of the penalty imposed on the party
with the amount of principal contractual debt.
Although the agreed penalty may exceed pos-
sible harm, the principles of equality of con-
tracting parties and the fairness of the terms of
agreement shall not be breached;*

. A court reviewing one case based itself on a

very interesting argument and pointed to Arti-
cle 420 of the Civil Code, pursuant to which the
parties, when entering into agreement, may
agree on the payment of certain amount of
money — penalty in the event, when the obligor
does not perform or improperly performs the
undertaken obligations. The court stated that
the legislator delegated the determination of
the amount of penalty to the agreement of the
parties, however, it did not mean that the obli-
gee should gain disproportionately high benefit
by charging the penalty. Thus, the amount of
penalty is not limitless. The court is entitled to
reduce it by considering certain circumstances
of the dispute;

Besides, the circumstance that the purpose of
the penalty is not the enrichment of an obligee
but the restoration of a breached right should
be also considered. Accordingly, the penalty
shall, in each certain case, be reasonable and
proportional to the breached obligation. When
considering the compliance of the amount of
the penalty, the court takes into account the
nature of the breach of obligation, the harm
caused as a result, its correlation, financial
state of the parties, economic interest of the
claimant, other objective circumstances. On
the case NeoLb-459-438-2015, the Chamber of
Cassation stated that the penalty is the means
of securing the party’s relevant interest to the
performance of obligations and the obligation
of its payment arises upon the breach of ob-
ligation. Thus, an obligee is always entitled to
claim the penalty, no matter whether he has
suffered harm or not. The existence of the fact
of breach is sufficient for this.

Judgment of the Supreme Court of Georgia of 21 April

2010. (N2db-1469-1403(k-09)).
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CONCLUSION

The need and scales of the institute of penalty is
enormous in the modern civil code and it has extraor-
dinary function in mutually obliging relations. On one
hand, it is the simple means for effective enforcement
of breached right and on the other — it is a warning
signal calling upon the contracting party to comply with
the obligations of the contract, otherwise, the burden
of responsibility will become significantly heavier if
compared with the initial one.

The penalty has passed quite a long path through
the perception of people around the world, before
achieving modern reality with the current interpre-
tation, in other words, before the improvement of
its structural construction and content. And, without

its evolutionary entrails, its development parameter
would have been the same. That is why, the compari-
son of Georgian-German model of penalty is interest-
ing for scientist-comparativists and also, for practicing
lawyers.

As GBG is familiar with rather interesting institute
— Promising to Pay a Penalty for Non-performance (§
340), it also includes procedural norm (§ 345) regard-
ing the distribution of the burden of proof, it would be
preferable to share and implement this experience in
the Georgian legislation. Sharing the abovementioned
model of the German law will be particularly helpful for
the Georgian legislation, in order to make the mutual
expectations of the parties foreseeable and to make
the penalty fulfil the function for which it exists in the
legislation.
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6060090069 LHOHOO gbgdd 30GOFOLOIHYb-
mmbL, OH®MOE dmmnbmazbol JOGOHIY639MmymRBOL
@O30hgd0m  LOTPYOMIOOL, GHMIgmoE O3OHMO0-
®909m0d 3gOdm o7y LOFOIOM-LOFOOMMYOM0Z
J6009OMMO9030 ©O ML J339 ©OAObOLOO-
MJogm0o Y39mo 03 gagybolb LOFOGHOITOLM3NL,
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3m9d30 ©O LOdMMMMEO 30930360 93M™M30L J39y-
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30 099o60d30L LOD dobLbbgvzgdgm ®WY6JEOVL:
®™ObboL BobOLBOG FOBLOBM3MO ©O dH30EgdaL
H306O®mOL IMbLESO AMBOZOMT0 EODHOGOOINHOYMO
3boMH0LM30L, GMIGWMLOE dMOG dmMmYBI3L ©OO-
@avm0 B00B6OL MEYOoMOOL 3H303gdY; BgmeY dbo-
6oL 3MY396(300-90MHIY639mmYm@O  O6  0dyMdo,
GOmO goLOIMM®ML ZFOMEIOYMIdO O OO OFO-
600aL; 30LIbOLAZYOEMMOOL 08 WOMFMIdom T9-
BMYO30, MOLOB FOM0IO CMZOMOLBNBYOL.?

306H30oLOIHgbm™m dM3OMaL 930LGJ0d 030L
003b9O30®, 0boEOO MY OGO 3MHIVOHMMIY
30M3399m0 LObOL B00bO. ,30H30008MHHbaP ML Z0-
@Ob@Oom 8M30Mg 06 MOZ0LIRAMDYOO 30NDHOT-
myonL dgb®IMgo0bogob 3 530Lbm30L LO3dOMm0-
LOO BLMMMEO BOJHO, OMIJMOE EOOEOLAHYGOYOL
30mMEIOImMadoL OOM3930L. ,300H300039banmL
M0M00dg 890060390006 F3000Mm® J6@V 0339
m©@ b 306H3000909bcPML OHLHYIOMO F0HM™AYHO0,
3960dm@: do®OMO@O 30P@YOINHOO @O 8oLO ©O-
Om3930000300 ©OEHLYOIAMO QINODO WObbOL
mEY6™mo0“4

LOZOLOBFOM 3OMOMHOL ob3VBHYO0m, 30OHFOLO-
dhgbenm BOMHIMOagoL 30m@adgmadol dgLMHY-
m9o0L d0doGm dboMall FgLbododabo 0bhgdaLOL
356H7639mymxz0b LETYOMYOOL,’ HMIMOL FoEOb-
©0bL 30MEIOYMYS0L BOGIMIMOd ©O303306090Y-
MO 30MEYOYMIO0L EOOM3930LMOB. VYOO,
306H30LOIHgbEML FMMbMZ60L JBMYdO 3B gEo-
HOOL ym39MmM30L doohbno, 30xbgEO30@ 030LY,
3060300 MY 0MO 306 B0V60. FMOZOMNO ZOMEY-
099d0L EOMM3930L BOJHO.°

306H30oLOIHgbEM V3OHMONMYOPMOO 3gHIMLO-
30OHOMYdM03 JOh®MogOmMOdT0a, — HMamMOE OMm-
Ha®boHogmo, 0Ly 3P0IMOMH0IM0, GHOEaOd 030
00mgo30 domabod o bgemdgzdmHgmgdol dbocgg-
0L BMYBMEOYOL ZOMMOYOPMIYIOMO 39MNOMbLOBEO-
LOgGOE® TgLymygodoLoggb.” mogolb dbMog, ,39-

2 bgobodg g., 2015. Logbmodmbabm d08bgl-bgemdg,-
AP 0900l Jomedodozgos o dgroggbe Laghmo-
dodobe bobgomdaol Ladodmmol dogomomndy;
Jobommo 503bgl bodobh ool dJodmbogmgs. IV go-
domgdo, 45.

3 3madg b., 2001. bododmggmml bodmdomodm jo-
©qdbob 303dgb@oda, Hogbo dgbady, 488.

4 Palandt/Griineberg., 2014. nach Janoschek, Beck’scher
Online-Kommentar, BGB Stand., Edition 31, & 339, Rn.2.

5 demoghodgomo B., 396 Eg0dg 3., Gmdododg o bbgg-
d0.,2014. bobgemdgzhmmgdm bododmaogma, md., 593;
ob. mdoobol Losdgmogom Lobododmememl 2010
Peob 14 09393060l gowohyggmoemgds (Ne144-139-
2011).

6 bododmggmol  339bogbo  Lobododommml 2015
ol 7 odpmdddol gowohysgghomgds (Nesb-459-
438-2015).

7 bogodmggmmb389baglo bobododmemml 2011 Henals

®MomLOBEOLOYMYOO J303306HIdS 30MHOLOMZOL
©030LMYOIMO 3OMEYOIYMHO0L JLEYIGOOL O
06O 030L FgLEHYMYLOL, BHOE FOL OGO b33 Y-
mM900m O 0ME Lbbgo Lobom dbo®oL 30TOOHO OO
3300600 30MaoLOAHgbeMML 39339Md0m bEYOY
bgemIg3mmgdoob godmaobotg doGomOO
30 E9d7mMad0oL gL yemyooL ,0dgmadoLb” 3oeHY6-
39mymxd; LEMMYE, ,00330M0 ,,0073mmgo0L" godm
LOFOGNIM LOBIBE0O WO, 30009 IJOOHY639-
mMymRY,E MHOE MO30L b0z, 3GMIVOHMOL ,39060L
3MAGMOHLY FM3OmOL 3096 6O30LEOO 3O0MMEOIOY-
mM9d0L EOMM3930L B9IFOE 30Y969079mM0 BOVBOL
9h303900L OIEOMHdMMBOLOZOD FOMOZOLYBMY-
00m“.° dm3gdymm Jgdmbzg3odo, LOYIMHOEMYOMO
306aoLOIHIbMML ME®IdE0 096900L ObOM0HA,"°
O3 3am3vdmamoL, gbhmob dbMog, 3oL 30MH396-
303mMmooby O 39mtMglb dbMog, MabhobhyEoYm
}Y6g3003d0."

306H30LOIHgbMML WIOJE0O  P30H39MYLOE
30MOJOYMYo0L  JgbdymgdoL  JBMOY63gmym-
@ROO. 030 3MHgOoHMGHOL FLGHOOL ZOMOIdIMmg-
00L gL PgooL Fodbom dM3OMgdY ,BgBmmOL*
30bbm®309mMadol 09M39MH00, VLMD, ZomEY-
09mad0L  JggLGOYMYOMMOOL 06 OEMOFIO™M3Z060
39LGOYmMadoL  Jgdmbzggzodo, 30MaoLOJHgbMm™L
300m900L 30060m, 3HIOHMMH0O BOOLBOL 3h3039d0L
H306®M0LOZO6 FOMOZ30LIYBMHIIYMO0O.

80030008 9banmL OBHLYOOMO® MO0 BY6HB00
0g3L: 30@MY 30IPIOIIIOO EO0OMZIMDIL, 030
98Loby®Yoo Fobo TgbEHMYooL LAHNIIToMyooL™?

23 0gbobob goahyggpomgos (Neol-1388-1224-10).
8 dobpndoo ., 2012. 36goohel 3B3G7b39mygmaqal
Lododmaogmo, mo., 235.
9 3qdgmoedgomo 3., 2010. Lobgemdgzdhmmgdem bodo-
Gmoma, dgmbyg gowedydoggdnymo 30dmigds, md.,
193. ob. Grineberg/Palandt BGB Komm, 2014. 67. Aufl.
§ 339, Rn. 1.
03&)0(903@ @003&)0@)3&)0'30, 306)&)[&03(535@(*)[&
obggg gobobamoggb, Gmgmdp8e7bzgmymaal be-

10

‘3'{]0@360[) Q)O &)(‘)6(*)(4)(3 8(*)30@0[5 30[53[)0[)8886@(")‘
Emb Q(")BO[)(JOUE)O[} Ob. 0@60‘36'{]@0)06 @0503’80&)8‘
doom: Chanturia/Knieper/Chanturia/Schramm., 2010. Das
Privatrecht im Kaukasus in Zentralasien, estandsaufnahme
und Entwicklung, BWV, S. 359.

g0dozodg a., 2010. bedmgomogdm 3owogdbol godmy-
997 goEgdmgdsms bobpgds, 232.
bogobogom Lobododmmml Jmbedbgoom, 3obdge-

11

12
l)oao;]bgp(*)b (9060[)(4){]60[5 6)0[)50 (Bl)ﬂd(*)g’:)maﬂ'{]&)«)(p
Ob&)ngp(“)b 30@@\386'3@360 O(BUdOO 30 08080 Jeo-

30‘30, 80@(936'{]@ \.))0(4)l) &)83&)8[}0'{]@0 l)t)b()t)(l)()b

bobggoo g30bdgds. ob. Lodobmggmmlb 33gbogbo
bobododmemlb 2015 Hemob 11 bemgdddob gowohygg-
Hoegdo (N2ob-570-541-2015)., ob: 3306030dg J., 2016.
Lobododhmemlb dogh dobgobedpgbeml dgdodg-
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@0 dm30amyd 6060060MZ39 030L, G®I 30N®HOI-

myo0b @OB®3930L J90mb393000 030 396 O3V
8003393000 LOBMOIONOL 3oObLYZNEHOOL, Fodnb
OmEo bbgo COHML, dgodengoo dob vdob 0890
3gmbybL”."® 3mEg3m LOZOMLMOL 303V MYO0D,
LOZOLOBFOM LOLOTIGOMEMML FObTOOHJOOE 0®YI-
BHyc0d — 306MmaoLOIHYbeMmML Tgm®g ®W}IOJE0O
3003000 B0060L FOOHNZ0D O LEOHOBRO® VbO-
DOO®Y0030  BOEMIOGIMOL. 3O EOYOPMadaLy
oM®M3g30L  3gombzggzedn,  LobJdEevEIEIIMO
306H30oLOIHgbm™M FoMEYdIYM™ 30MOL J30OMOMO
93006900, 307bgEOZOE 030LY, FOBOEOO MY OGO
3Mgobhm®3o D060 03 OM™M3930L F9Yad®E."
mJoEo, H90mbLYBgdYmO dBGHOLROVD FobLb3o39-
00m, 6BO(33MOE LHOTPYMOMmgdODdY TomoMmYdaLY,
3OH™MQ. HYIOHV d9d9modzomo 300H693L, O™ 3oM-
3oLO3HgbemmL 39339Md0m bEydo byemIgzdHgmy-
00006 3odmMIAO6OMHY JOGOMOO Z3OMMOYOYMIdaL
39LOHYM9d0L ,,0d79mgd0L* POOHY639MYMR..

306H30oLOIHgbML 3693963090 O MgLHo-
HIGOIMWO BIO6J30d LOMOBOLYIYI 3ZMYZOL Logo-
6HMYoL, GOoEavd 3oL MMBAVE 07x6900L FOOIMO®
3639000 39OHJIm ©O LOFOOMLOTIGOMEMYOMH0]
JO®09OMmMO50LO MY LOYOO™M LOLOIOOINMY-
00L 3oOBY39homg090da, MOE 0LY3 O 0LY3 dobL
OJHPOMMOOL dO6O30MHMOJOL.

1.1. 30mM©@adnMa60bL oMm3939,
Mmambg dobgobodhgbemmb
a0dmyqbadob dothomoo Bobodobmodo

30MEOIdIMgo0L EOMM3930 0HOL oL 0ydoEo-

J0 3MLAHYMODHO, BOE 330dmag3L 8 0bLHODHIDHOL
0mIgbhomyMmHo 00mgddgmagdoal dgbodmgdmmdob.

LL3-0L 361-9 FYbemo MGHOYEHOMIOIINOO FOMEY-
03O0l EOMJIPen @OMLY O dEIOMOL, 39-
6OH™M3600, 39mombObEOLOgOHOE TgbEHIYmgoOdY,
mPoEy LEMG9O VMWbOIoYmo bm®3oL JggLGHY-
Moo MO0 06393L 00 LOBJEF00L VIMIIGOYOOL, Bro-
993 3bOMY903d BobOLBO®, bgmTg3dyemaooL by-
MIMBgH0LOL, 30MaOLOJHgbEMML gobLODMZH oM
300m0B0gL. ,00b9aNdg3BHIMgdm 0H®IGooL  F9-
Om360@ JgLEINHO0 30FMEN0EbOZL 3BgLOH®0
bo®0obL Jemydob 30H300L08HYbaP ML FMHbMmZ60-

30, Gegmdy ,bodmbododmmm abpghggbios™ bo-
by dg367mgdem mogabygmagdol 3ébabiedda, do-
Gndbognmgds o 3obmba., Ne2, 50, 85-94.

3madg o., 2001. bogJodmggmml bodmdomodm jo-
©qdbob 303dgb@oéba, Hogbo dgbady, 488.
<http://www.supremecourt.ge/news/id/949>
[18.10.2020].
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89°"° 30eEYdYMIO0L OOMZI3O BYLHOL O™
890dmgdd 3odmobohmL 3omEadmemaool dggL-
GHPIMIOMMOOLO 0b OMOFIOH™MZ06 FgLHYmMadodo.
000LMVG, ,70600369cm™m EVOM®Z930 LOFMGOMO-
Jm 0®y63080 0mgogmo 3900mLObEOLOYEHIOL
3606330300 30m30M0LBNbYOOm, FbgE39cVMOOT0
00 960 09690 FomyoIemn“® 300m30bOGMYMOL,
6HmI 6900030900 LOLOL EOVOM3930 (OMIMO3
306dMmobo, 0Ly gogBOHMboMagdmmMmoomo, 3dody,
603mndo3dndg oy 3dLYOYJo) dobo3doOHMIYOL
306H30oLOIHgbEML VMJFYEIOOL. JOO3MO, M3
»300MOY0YmM9o0L ,3603369emm3060%, Yy ,30603-
369mM* OOM3930 gxioLYdOMO JOHIZMG09000
@O Yymagm 3mbzmghycm Jgdmbggzodo dobo do-
GOMBMINGHIOO LOLOTOOMMML Jgbgymgdo-
990 ©OIMZ0YOYMO“. 17

300M3OBOMHIMOL, HMI 30mMEYdYMIdoL ©O-
6Oma930L 99300 H0060L OEaMTd 30MaoLOD-
HabammL FMMbM3boL JBMYooL BOIGAMIMOODY
06606 H9303mMagboL 06 dbEabL. IWOHM dgho,
306 aoLOIHYOMML FMMbM360L YR GOO 30T0bo3
LObYBYO, MY bamMTg3OIMId0L EOGOM3Z9303 Hoo-
60L EOAMAS 06 FO3M0B300. 30MHOLOIHYOEMML
3mmbmzgboL 0330MadgMm0o 60bd30GM MO FbMMMO

30EYOYIIO0L EOOMZIZOD.

1.2. 3ofgobodhabemm, bmamtgs
39MEJoIMgd0b dgbtHymgdob
aububmoo o doMgobodhgbmmm,
Mmambs Boobob vbodmoygdob
bodyomagodo

306H30oLOIHgbmm™m JgLEHYYooL dMIOHYOYM™O
0mmMbm3bood, 030 OIMYINIOIMOO HOOBOL Vbo-
BMOYHIO0LOZOL. MY 3OIJOHMOL 30OHFOLOIHYb-
MOLMOL OO EOYY69d7MO 0g3L H0ObOL Vbo-
BMOxMH900L FMMbM3603, oM Fg0odmmgdd ™M®039
mmbmzgbd ©O330YMmTBOMEOIL, 30600006 306G g0-
LOIHGbM™M MOZOLMOZO® MZOMMOE BOOIMOOBZY-
6L B0OBOL VBODMOYHYOOL T060FOMIPH MOLLOL.
03 J90mbggzodo, 3OHgEoHMOL 9bodgdd JY3oMo-
HaLO IBMYOO, 067 doOhoML FMMbM3bd BOVBOL

15 0obgmoasbo b., 2005. 30bgobodngbmm, LoJobmgg-
ol bogedaodo, 2-3, 20.

8{][}[)0’880@0 d., 30&)80[50808&)@(‘0 — 0)3(‘)6)0'3@0
obdgdmgdo, Lobododmmm 3dodpoge. <http://www.
library.court.ge/upload/pirgasamtekhlo_k.meskhishvili.
pdf>[18.10.2020].

Meskhishvili K.,  2014.  Liquidated = Damages
(Theoretical aspects and courtjurisprudence) Georgian
CommercialLawReview Journal, 16. <http://ewmi-prolog.
org/images/files/7427Georgian_Commercial Law
Review III Issue ENG.pdf>[19.10.2020].
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060DMOPMgo0L my 30MmaoLOdhgbmmL Fgbobgd.
00339390900 9OHOOOMIYMO® 30MHZoLOIHgb M-
LO O FMMOOBO BOOBOL VBODHMOYHYIOL OZOL-
900, 306000006 gL 046900 LOFOG0IM LOOBG(E0V,
6HMIGMOE I300709LOE EOO3d03gOEY dM30MOL
3a3MAOMHgMOOL O 3odmM06393O 3MgoHmMMOL
3LOWYIZM M OO MHYOOL. 8

306H30oLOIHgbML  POOHY639MAYm®BO  dY6g-
00 0EaM3OMYMOL J9daado: — ghmo 3bMog, Lo-
bomdg3dymaom  JOH®0gOHOmdoL  dmboBomy
3boMmobmM30L, 0L 30MEOYOdYMagdolL FgLHYmgdalL
30MobHoo bEady, dgmbdyg 3bMog 30, — B0oboL
060DMOMYOo0L JoHY639mMIYym®o LOTYomado. gL
90060 JgLOdmMmO 0yML dGVOHMIMO JgbeHymy-
000306 OdMB3gYMO BOGOMO, HMIGMAdE dbo-
®9L BOOOMZd 93mbm30gxd 3O m3gLYdTo dgho
LOGMZYOMOL F0MYOOL JBMYOL. F0YMYOEMO gIM-
LOZOMO MOZ0LO 0Y6YO0m ZdYeMoLbIMOL 6306
93MbM30396 ©Obo30M3L* (Pure Economic Loss),™
6HMIgmoE bgemdggmHamgdol dbo®gd 3oboEOEY
@O MHMIGMLOG OOZOMMO 0O §JbgoMmEO, bamdgs-
Yoo FIOHM360 O™ JgLOYMYOYIOYM.

LOOBHYGGLMO 0L FoMYgIMYOd, GMI 3H9EO-
HOOL OGO PB93L FH30EIdY, MY MO LObOL BoMOMO
(0o JmG®oL B07xmYogMO) FOBOEOEY, 0L JBMY-
000mbOMOd 3000ML  30MHZOLOIHgbmM, OB
3m30maLbMOL BoboLEVG TgmMObLbTYo0m T0OMBNY.
306H30LOIHgbeML d9dzgMmdom, dbodg, GMIMOL
IBMIOOE 0MM3ZIZ0, MIIOOHOIMO® 060BMOYOY-
oL B0obL. 03YbOE, OMEO 030LY, HM3 30Mao-
LOIHgbm™M TYLEOYMIdOL GOMZZOEB FOMOBHOOE
339306900, B0oboL OMOLYOMOOL T9dmbz930d0,
3Ma0obHm®L 3H303900L HI0OML JFJOOHBYMILL O
OME 00 00O M3OOHOIYM™ LHOBOOGOHIOL JBLADU,
o3 h3ggmad®og 390mbzg3od0 LOLOIOOMHMM™MT0
30306 ™M30LOL EOLFOOOIOMDO.

1.3. dofagobodhgbemmb bhobobhymo
dmombmzgbgdo bodohmogmboMmdmgdob
dtmzgbdo

036003m  MoH®ohycmodo, 30MaoLOdhab-

L LAHOBE OO DHIMO FMNbM36900 J9BOI0 JNO-
LOOIOE00m dgadmadd godmoymb:

18 bgobp®odg J., 3dgoopmdal ygmgdgdol ©oggel

3Gmdmydo  bobymdgzdywgdm  gowweydymy-
dob  06HLgdmdabols., <http://old.gruni.edu.ge/uploads/
content file 1 _1902.pdf>[18.10.2020].

Willem H. Van Boom., 2004. Pure Economic Loss — A
Comparative  Perspective  <https://www.researchgate.
net/publication/228140814 Pure Economic_Loss - A
Comparative Perspective> [18.10.2020].

19

I. JgLOdOTOLMOS LObyIg3Pymgdm SoHm™-
090mMO6 — MO 030L yEobLbIMOL, H M3 botggdo
MO30LYWOMBO OMHNO6 30MFOLOTHGbE ML MEYHM-
000 3obLOBM3®OT0. 3OHIVOHMGDO OO YOO ,,000Y-
ML 3M30mMg 0330MO@ JLOTIO MMM 30MHMOHOL
dmobghmL bgmmo, 030hma, 30MaoLOIHgbMMbHY
39006b3g00LOL, doLO MEIOEMOY POO FOBOLO-
BOM3OHM®ML LOTOOMEOOOMOOL LOXWYJ3gmMdY. 3bo-
9900 P60 0m30MOLBNBYOEBYL 03 TgLOJMM
B00bL, GM®MIgemoE Jgodmadd dM3Y3gL 30MOYOY-
m900L FggLOYMYOMM®OOL 06 VMOFIOM™M306 TgL-
GHPMadoL, MPIEO 3ObMBO 3om 030L JBMHdOLOG
0dmy3L, G®AI Jgmobbdgdgmo 30MmaoLbodhgbmm
0MY30(H0mMEaL JgLodmm BOOBL.2°

II. 306HaoLOdHgbemMmL gobLOBMZMOL 3G0b330-
30 — 0dmM930 30LO MOYOEMOOL OYFOOMMYOMO®
000m0m0 LOOOM ZOV6aOMHNTJOOL; JObMBIYO-
mMmmdd 0m30emoLBNBgOL LOLOTOGOMML Jgbod-
mMoOMMOdL, 890030MHmML  dbmmmE  dbomgmo
0090 39mobbdgdgmao 306HadoLOIHgbmm, GmEY-
LOE 30LO MEYOMOO FOJYFOOHMHINHOMOE FOMONNO
30 E9d7mMad0L @OGM®M3930L boLOVMOLO O OG-
39300 3ob30MHMd9d7em0 dgbodmm H0vbob 3by-
3900030 domgonm.?!

. LOLOBOGMMNML JBMHOO3MLOMMGOOL QO-
®amgoo:

0) LOJAoL goMmxIMYOOMO FOMZOMaLBNBgOOm
3939dm0o d903306HmL JggLoodIMEO FoMOTo 3o-
6H3obodhgbmm.22 (bL3-0L 420 dgbemo), 306MbOL
RY694300, 393LO0OTMEO TFOWOMO MEIYBMONm ©O-
039600 @OML, LOLOFOGHOM® FMBHGM®MOL EO-
BaLgoom JYBMOBOGMHFMYd0.2 oMaoLodhgbemmb
3000600 3MaO0HMHOL OGOM3JIMO JBMId0L
0MMOEY00 O OGO ZOAOE®mYd0.2* 030H™I0E3, ,30-
30009 gbe™ JbO 0YML YM3gen 3Mb3MIHIC?
J90mb393080 30eM®YOINHO0L @OOMB9300 06O~
8m309®0 @O 3Mb03MHIM0"2°

0) 306aoLOIHgbemmL FgoE0MYo0LOL LOLODO-

20 bodobmggmml  38gbogbo  Lobodobomel 2011
Pemol 21 beogdddal gowohyggpomgds (Neob-1214-
1234-2011).

bogodmggmmb38gbaglo bobododmemaml 2012 Henals
17 doobob gowofhyggnomgos (ob-373-354-2012).

0olbgmoasbo b., 2016. Ignbodedme domaemo bobgem-

21

22
d9367mgom 3ohgobadpgbmem o Lobadobmemml
domo bodmdomodm abigdhgbgdel moggob bgghem-
do., bododmob gydboema Nel, 62-74.

Bobpemodg 3., 2002. bgdol godmgmagbol gobdodg-
30, 30hgobodpgbmeml dgdzadgds, brmdaboenoddals
3G0biodo, Jobmymoe Lododomoal dodmbagngo,
Ne5-1, 174.

Cepreesa A.I1., 2006. I'paxxnanckoe npaso., T.1, 6-oe u3.,
nox pexn. Toncroro F0.K., M., 694.

domydob boomodm bobododmemml 2014 Genob 9 0o-
6360l N22/1971-13 gowohyggpomgde.
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Oomm 3bgizgmmosdo omgob dboMol Jmbgo-
603 9aMAOMHIMOdoLY @O Lb3d doMHgdmygdadUL,
396OJdm@, 000L, My HMamM®0o JgbHYemgdolb mo-
907mad0L, 30LO FgYLEYI YO MOOLO O OGOFI-
6HM30060 JgLOPmMYo0m FodmMB399™m0 HVbOL Mo-
BOROOEOMOO 30M3oLOIHIbMML MPYEMOOLMOD,
0LY39, — 3OIOHMGOL 93MBbMIN3YG0 0b6hgHILO.
0Mb0dbgm goMmgamaogodg LOLOIOGMM™ dLFY-
mMmmoL dbmemmE 3bodmab FmmbmgboLb Jgbododo-
LOE O FOOHM 03330M0 B0bO3OOMOOL dBLYOM-
00LOL 8gdeMNd OAMNYYOML OLZGHY(B00.%

LL3-0L 420 Ggbemom, LOLOTOGHMMML FHYdMo
LOJA0L ZOMYBMIPOOMO FOMZOMOLBOBYdOm Tgo-
3306OHM®ML FgxLOdOBME FOMOMO 30MaOLOTHgbeMM,
6O OOMLOE 03390900 LOLOFOGHMHMM™ML EOLZGY-
3030 JBMYOodMLOMYdS, MOZO® F00MML Zo-
©06Y39homadd my MO doMmYdmyooL Loxyydzgmdy
03(30690L 30MadoLOAHYbEML MBI MOOL. dLYM
@O®ML FMLOFOOMMAL 9gdLIMIPDOIOO JBI YOO
9609900 hogMHomL ,,LObyETY3MHYMYdM 30O MOgdOL
30000063300 BOBoMTn O EOOEENLbML dboMg-
MOZOb 3obLOBMZOYMO F0MHFOLOIHGbETML FObM-
6096900Ld MY 3MbO3zOYM®MO0L dDMIZOMN, HOoMO3
0L 0B00GYOL 3gMH3OB00L LOdMJomogm 3madLobL
(3909330 — GBG) 300mEmomgodh. 3g®aoboodo,
0y 30oLObEIMO 30MHZdOLOIHIbEMML MOYOEMOY
3990L0d03MEO FOMOMNY, 30d0b 030 FMZOMOL Zo-
63boa00L LOWYJZ39MdY LOLOTOGOMEML FOEO-
6Y39homadom dg0dmgdd 39030HIL LOMOBOOM
MObbOdEY, b LOMOBOOMMOOL FgRBOLYdOLOL,
0b939Mm®O030 Yoo 0gdbgLl domgodymo 3Mgoo-
HO®HobL 6900L309MH0 MY30H0TIH0 O OGO FOODHM™
d0Lo PYIGOMMmE JmbgdMogo abdhadMagLo. ,30MH30-
003GbaP ML 98300900 MZOMMb IMZOMWYP J6O
8m0mbmamL. v3obM30L LO3FdEGNLNO dobo Fb&o-
©@ob 69000380960 Bodmbodymyos, dom ImEGHobL
GOROMIG0Z303, OMBgmoiE Jgbodangdgamlb boob
30003390, G®I m30mgLb 0OODI3300IPO® 8O-
®Om0 306H30003H9banmb 30@ObOLO3VE ZomO-
300393am900 6O

GBG-0m, my dm30mg 3060900 3Haoobhm®L
QRIMOEO MObboL 30MHFOLOIHgbeM™L Lobom go-
©@ObEoL 3oL B0g® LOZYIMOGO ZOMEIYOYMIdOL
393LOHYMYdMMBOL 06 OMOFIO™M3060 FgLHgmyg-
00L dgdmbggzoda, 30806 3o®aobodhgbmm 9939-
0900M700 3oObEOL dm3zomoL 096 FomMEY-
03mgo0L gbOPMadoL 300L FOOEOMYdOLOU.
MY 6030LOO 30MEYOYMYd0L gL YENHod FOFM-

26 bododhmggmmb “{]%3603[&0 Lobododommml 2012

Pemob 12 bgdpngdddol gowoehyggpomagods (Nesb-819-
771-2012).
Pritting/Wegen/Weinreich.,
Luchterhand, 557.

27 2006. BGB Kommentar,

306MH9mMOL 3MJIgao0LOZOL MOZ0L T930390030,
306H30oLOIHgbmm™M 99390@YOOMYdS OoObEOL O
30M@OYd7mgo0L LOBNbOOMIIaMEO dMJdgEadaL
30bbm®E309mMadoLOL.

GBG 03Ebmob LOgdomE LOOBHYMILM 0bLEHO-
oL, — 306aoLOJHIbMML  oobEolb dg3ody-
0oL 30MEYdYMYO0L FJgLEPMYGOETMAOOLOMZOL (§
340), o3 33mobbdmoL 0d0L, O™ ,my dmgzomyd
030000 30630008 gbeML  30ObOO ZOWOYOY-
mgoolb  JggbEyengdammoob  J98mbgg30Lb0Mm300,
80306 360900™GL J9gdannod FmombmamL 306-
30003dgba™mL  3oObLO  FoM®IYdIMgdol IHL-
OImgoob 6033MO®. MF 3OHO0HME0 J:3bo@yoL
m30m9L, ™A 030 0MbM3L 30H30LVFHGbEHMU,
80306 dmnbmzbob J3emHo0 30enHOICMHdol dL-
®Imododg 303mG0EbImno”, bmemm § 341-0L do-
bg30m, My dm30myd 030LEMO 30MFOLOIHIbENML
300bEO 30MEIdIMad0L 0GMOEIOHMZ060 TJoLEHY-
m9ooLOMZ0L, dom JMmMOL, doObLOBMZGYM FoEoO-
30 399LOYYOMMOOLOMZ0L, 30T0b IBYOOHMOL
3939900, 3Mmombm3zmL 30MHaoLOIHgbEML FoEOb-
0 30mMEYdPMYo0L FgLOYMYOOLMOL JOMOE. MY
3MI0HmMOL 30MEYOYMMYO0L dMOFEIOH™M3060 FgL-
6HPM9o0LOMZ0L 93IMN360L BOOBOL VBODMOYMGOOL
JmmbmzboL Jx3mgdo, 30306 godmaygb9do § 340-0L
09-2 6060m0.2 bmm®m, My 3OJoHMMH0 0oL Jgb-
6HPEMYooL, 30306 3oL 3oMHydoLOIHGbEN ML FMMbMm-
360 399dm0d dbmmmo 08 390mbz93030, oy 06
30m900LOL VOHMZO OMB0TOYMDY JBYdO.

GBG 306a0Lbodhgbmmbmob dodommgdom 3g-
0308L 3OMELYOMYE BMG®TOLOE (§ 345), OMIY-
mo@3 3h303900L H30GMaL gobobamgdol dggbgdo.
MY 3M30MY LOOME bEOL 30MHFOLOIHGbMM™L go-
©@ObEoL 30M@OYOYMYoOL 030L d(H30(3900m, M3
006 d9oLEGPMO MOZ30LO FOMPYOYMYdO, 30T0b FOb
000 ©o09H303ML  ZOMOYOYMIo0L  FgLOYMY-
00, My 6030LEH0 JLEHIYIMYOO OO FOZMIOOIMOL
0mJoagmao0LOEOL MO30L J930390030.

2. 3000oabadmabtMMb 63MOCMMBNO0I0
BMM3ILI3MOIGIMMBI

306H30oLOIHGbEML BMGHAOL FOHYB0OMYE-LO-
30OHMMAdMH030 OB0TOBYMYdO goohbood @O dgmo-
6b39d0 LOGoGOMagdL MGAbMoz0 6900L FOIMZMY-
6oL. (3OMAbGM030 VMOOMYOd 30GOHROLOIHYOMML
MOMOOHY 3O3Mm3mMaboem 69o0L BOAIOMOE OO
09393L @O OG®E d0LO dMMbM3BOL JBEgoOL Bo-
GHIMIMOL. 3063oLOTHILNML FOEOLOOL MOMOO-

28 ob. 036 gmgg: J. Frank McKenna, Liquidated Damages
and Penalty Clauses: A Civil Law Versus Common Law

Comparison, Critical Path, spring 2008, at 3-6.



89 dbo®gmO FMmMOL OOLYdYMO FgmObbTgod JobalL
30L0 AM3oLPbOLOMZOL EVZOLEYOL LO®Hd39mU.
0Mb0dbymo 3boymxL, M3 ,30M30008mHbanm
bOFOODBZ9O ML LObYNTY3DIMYO™ LOFOODOI0
36989033060903cm00, bOO®ZNMNO @O JbDO O3-
80g4mBOIOEIL 30OIZIID BOOIOIH 3O0MI-
6039089002

LL3-0L 418-9 Fgbemom, bgemTgzEHgmgdaly 3bo-
9900, ghmob b3, 9xdM0om MOZ30LYBMOO
3obLOBMZOM™MB 30MEOLOTHgbemm, BMIgmoE dgo-
demgod 0MYdoMHdm@aL dgbodmm HaobL, (3OMHEO
LOZOIMBOZMOLM BMGANLY, HMIgEMoE JobemgLo
(33@0MYo0d @O 3oBaMommoo 3mmaqLoL 625-9 8-
banob 39-5 60BomT0). bmmm dgmdgl dbtog, dg-
MObbadgdd 30MHaoLYOIHgbeMmML Jgbobgd dmombmaL
B9H0MM®O0m BMGAOL. 30HZoLOIHGbMBd Bgmo-
6b3gd0L BgBomMmo0mo WMGIOL ZobLOBM3MYdO
39O 96033690mmM3060 @OBOBHLOO JoOHrIYem bLo-
3mJomogm 3mgdudo @O gL oL Jgdmbgzaazod, H™-
©9LOE 39M3O6IYMmO LOIMJOMOgm LOFOOHHMAOL-
306 aobLbbgozgdym 0bhaM3MYHoE0OL 3b3adom.
0mE9dgm  Jgdmbzggzodo, JoOHmM3gmadd  3ObMb-
0909mM30 BMGIOLOZOMEIOYMMMOOL  ZobLo-
33009030 B}YbdiEoo Jgbdobd. bm®IaL 30dHO60O
bomdg3mymaool mMmogg dbomob 0bhg©®gLadoL
MO60OOODMINGM0 ©OBE3Y, — HMEZMOE 30MH3doLOD-
HabmML MEYEMOOL MOZOLYRBRMOE FobLODMZGOL
IBMadoLb 3060d900m, oLy dbodgmo bohgoMmagzo
@O goxodMadgmo dmJ3gmaooLOaed ©o3gd d9-
mobbadgdol Bghommdomo @M®3om OIO0L
0mmbmzb0m.*°

3OHM@. BPOHOd 999903300 OO MYOIMOE
30700m90L BM®30L 0339MOHOIM EOBOBYLDY O
3ob30mHO3L, GMI BMGIOL EOIYBEIIM®MO0L LoO-
306OHOMYdM030 J99and ob, Hm®3 30MHldLOIHYb-
mmdg 39MmO6b3JOO dOMOMNO, HMIMOHF BMGIO-
©OY(339MM0  306M03g00.3" 030LMOB, dOMOEMMOOL
LOBOOMHEMYOEN30 FYIZ0 OO gbgod FMEMOOL Zo-
©03900L.

29 3000300670 2.,2014. bobgmdgshnmgom doobalbo
©o 30630bodhgbmml dgoodgdomo sbogmodo bodo-
(4)0333@(*)[)0 ©o '333(470)36'3@0 3(})00360[) 3060@00)-
%8, dl)({’)m"{]gpo 60863[} ano&)m@nb 308(*)‘:)0@30;
I godmgde, 12. <http://www.library.court.ge/upload/
biznes_samarTlis_minoxilva_2014.pdf>[18.10.2020].
<http://www.gccc.ge/wp-content/uploads/2016/06/
Artikel-418.pdf> [18.10.2020].

59 (I) dgboo gomgomalbhobgdymo domommds
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©390%0 GmzmdE gobmbom, obg bgmdgsdnmgdom
3omgomobhobgdnmo godoggdol gmddel wobdmgg-
30bol, my30 0d gmAdal bodwgommdal gybdios
030bé0o. ob. ghgmow Jobhndos ., 2016. Lodo-
Gnggmob bododomodm gowogdbol 30dgbpodgda,
(GCCC), dorgnem odydoggoe: 3 bmgddgdo.

BOOIO OO dSOOL MZ0MINBOBO, OGMOIgE Lbgo-
©obbgo 30060L 30mBg30L LOTHOMYOOO.*2 my gL
300060 306MBIYOMMIOm FoM30M0LBOBYOYMO
BOOMIOL 3oMgdg3 d0mboymoo, 3d03d0b 3oMHogg-
00L EOEIOOL EOTVOMZMENYOGM  FOMHYMYOO®
0M b dog0hbomm, 30gMod myz0 dLYMO BO®-
00 330300 g3obgcmomod 3obmbdo, dbomobmagolL
LAHOBOOHOL EOEZO LOZOMOYOYINMO.

JoOMYMO 3OBMBIAMYOMMO0m, 306H3oLOIHYL-
mmbdg BaHoMmI0mo RMG®I0m dgmobb3god LOZo-
MEOYOIMMY, 08 390mbz3930303, HMaLYE dLYMO
ROOIO OGO FMOMbM3900 03 bgm3g3HyemadolL do-
006Hm, HMIMOEOL gOIMIOBOMY 30MMEOIYdYMI-
00L JBE®P639MLOYMRBOEOE FbOMggd0 MOLLI®Y-
0006 30MaoLOIHgbMmMdY.

2.1. 30bmbobdogMo o
bobgmdgztymagdm 3oMaobodhgbemm

LOBMPOoMOJMm 3MEaqdLoL 417-9 Bbom Zob-
LOBMZGYMOO FMMbM3ZbOL YBIGOPYL63gIEMYMBOL EO-
30(hg00m0 LOTPYOMadoLb — 30MaoLOIHIbMM™ML 3o-
6mboLBNgEm0 PYBR060E0Y, HMIJMOE 0JEaLMGOYM
JBRMAOOMO  3OHIZMGM0OL  3Ob93nm36900, O3
000L 6036030, H™A F0LO BOGHIMIMOO O bO330-
MO doOHOMOMO ZO0MMOYOIMIO0L OGHLYOMOODYO
©OIMINEIOIMO O MOZ30L FbM03 dMoL — Fbodyg-
MO 39mmobb3g00m gobLOBMIMIMO BWIMOO MO-
6bo,* GHMAgMOE IMZOML FOObEYOO M MMM
30m@Eadgmadol  3gz3LGOYMgdMMdOLM30L, 0bY
0MOFIOHM3b0® TgLOHIYMgdoLM30L. V3dLZY IMB-
3mobL 3oL gHo3MEMMAI0d, — 30M0L gohagbazobmzoLy
306LOBM3MPMO LOBMOYEN.3 3OMA. MOE® Jo-

32 306gbgmoadg ©., 2009. 396dm bodod ool HBmgo-
©qbo bobpgdndo 3bgogd0, @d., 285.

89600 $adgwodgowo 00bodbymdy gdopegywon
635)[5: 30(4780b03@3bg?m oéals 33000658360, 8(')30-
ol dogd dodbomo bobgmdgsdymagdm gomwy-

63@3&)0[}0}06 8(4)0)0@ @08003600)0 30@0\)36'{]@360[}
30LGgd0 o 0hd mogo Ldbobhgme Jgmabbdgdom

33

30bLodmgdhnmo gymowo mabbo®, Gemgmdy gb do-
®omgdyemos blbg-ob 417-9 Inbendo.

d90006: GBG § 339-b: ,,007 dmgomyg 30bhogde 3G gwo-
(Dm(’*)b QYOO »obbols 306)30[)08035@0)[& Lobom

34

60(90[)(90[5 80[) 8036) l)-)dlr]om)é)n 30@@363@360[}
60(90[)(90[5 8(‘)30@0[) 800(4) 30@@363@360[} ‘38[}‘
é)'{]gj){]bob 30@0[} 60@080@3&)0[&0[}. 0)'3 6060[)0/")0 30‘
©qo0bogob maogol dgz03900dn, 3obgobodngbemm
9939909006 gds  gowobol o3  gomEgdnmgdols
bO‘;OGOOQa@U&(‘O(Q 8(‘){188@360[5 606[:)(*)(4)808@360‘
Lol®. ob. 03 gmgq: I'paxnanckoe ynoxenue I'epmannm,
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BHyc0oL VBB om, 30GHaoLOIHIbM® YMz9MM30L
0MHOL IM30mMAL 3096 3GIOOHMOOLOMZ0L FOEO-
LOLEIMO WY OO MOBLO O EOJYTZJOGI 0O 30H-
3oLOBHYbMML doEObEO LOJMBEMOm. 30MHaOLOD-
HabmmL BOGIMIMOY JgLOdMMO EOTMZNEIOY
0gd6gL, Gmam®mE dbomgmd 3gmobbdgdody, (go-
6mMb3aomMOL dogh dmmbmzgbomo BobodoGmody-
00L EO3FOYMBOMYO0L Fgombzg30dn) oLy ZObm-
63©90mMoL LYG®30MBH]. 030L FOMZOMOLBENBYOOM,
036003m mMobhgOHOHIOOd0 3obobbgvz9096 Jo-
6mMb0LANYE (BMEIOH0IYM) O LOLYEMTY3OIMd™
306aoLOdHbeM M.

LObHMIY3BPMYOM JOHMOGOHMMOOL dbOMYgoL
0gd3m o0Mmhg30L FgLOJmgOTMMdY, byemTgzMHgmyg-
0030 300m30mMOLBOBMB Fomm30L doLOMYdO O
LObYMIY3BIPYMYO™M F0BOOOLMOL FOLOOZYOYINO
J063639mymxiol LOTYOMYdY. MYFEO 3MOJH0Zo-
30, ymagmmgagob 0MHY30060 39Mm@©Yod 03 JdMY6-
39mymxzob LOFYomgdoL LOLOGZJdMME, BMIY-
MOB IBR™IOoL EOE30L 93MBbMINIIOMO0m ©O
mmbmzgbol O3doymxyomgool LOLEGOG0m bo-
LOOMEYOL.3®

LObYMI93BrPMYOM 30HZOLOIHGbEML O™V,
(83963060030 030390, Moy “Vertragsstrafe® — bo-
bomdg3dymaom FoM0dd) dbmmmo 3boGOHgmo
3mbLABLALOO OBALODBMIMgMO. dom LGOIMO Mo-
300@MYOd  O0gJ3m  OOEANOMB  30MHEOLOJHb-
mmb 69000309M0 FMEIYMMOY, 30T0b GMEILYE,
30bmboLIANgEm0 30GHEOLOIHYbeM™ HIYLHO® ZOBLO-
Bm3mHo3L 0L FogLOJOMYE 3O6O339ML, OHMTIMO3
LOZOMEYdYM™ bEadd 690003090 LOFOOTOM-
LIYO0gdDHOLOMZOL. FObMBALANgEO 30MHaoLOIMHYb-
mm 3OHgoobhm®L gndmaod dmombmamb bgdobdo-
96 J90mbz93030, 030LEL F0 byEOZOE, FbOMIMO
oMol bbgd LOboL FgMOBLEGOd dBLYOMOIL mY
06O, LObMTg3OYMYomMm 30MHZoLOIHYGoMML  3o-
6mMb0g®gdd godmobo®gdd dobo OBMbMOL TgLo-
0000LMO0m. 3gMBbO3OHIYMMOd ZYMoLbIMOL obym
39033069000, OHM3gMoE 0303L 3M3OMOL 0bhgcg-
LYdL O VLYMO T9330MYd0m OGE 30MHZOLOIMHb-
mm 30Mmao3L LOFOOMMYOMH03 BIYOJBFOOL. 3EY9-
@OohMOL YOO OPYOODWOIOIL oM OYOYMIdOL
596 ™3060 LMool 06hghgLo.*”

3obmboLAngmo  30GmaoLO3HgbemmL  Lobym-
3936O3mMadm 306H3oLOJHGbMMLOZOL Fob3dLLZO-

niep. ¢ HeM. beprmanna B., 2006. 2-oe n3nanue, M, 83.

dobpndoo ., 2012. 36goohael 3B3G7b39mygmaqal
Lododmaogmo, md., 237.
domodg o., 2011. 03mmgzobs ©o 38G7bzgmym-

35

36
(800)0 l)Ol-SDO)é)Ue)Ol) '33@0(4)3600)0 060@0%0, l)l)al)‘
Gonob gndb. Nel, md., 139-140.

I'pumma JI.A., 2005. Heycroiika: Teopus, mpakTHKa,
3aKoHOMaTeNnbCTBO, M., 100.

37

39090 goHm-9hm doOomo 603bo® dobo Zmb-
3M9bhamo boboomo gd393em06900. Ym3gmmo dSLYMO
3O06mboLANgMO 30MadoLOJHgbm™m FoMZOMOLBO-
6909m0d 08 3MmbzMHgbhamo JgdmbzgzoLomazol,
OHMIMOLMZ0LOE OMOL 0830 EOEA3I00MO 3OOMO-
3aomalL 3096®.38 306MbBIYOgMO Ym39mm30L
0AaIobL oL V6 FMBIGIHIM™ MOYbMOOL, VOO
BgLL, ™AMoL FobgE30MOE JOO 0gbgL Zob-
LOBMEGOPMO FObMbOLBNgMO 30MHFOLOIHYbEN ML
MEYoMB0.%° 3emoLOZYMOH0o 3OgoMomoLm30L, Logo-
HM39emmL IGMAOL 3MmEadLoL 31-9 dgbamolb 39-3
B6oBoemolb dobgzom: ,@03b0J8909¢cm0 30WYOY-
m0o 6900080960 VbVBMOIBHOOL M7 V630H0IU-
Bm®9o0b ©@OoYym36900L ymzemo mobmzoL 3o-
@OIbO@ML @OLOYIHOIML OYMBZ6H909cm0 ?ObbOL
0.07 36mE96@0". ,0mb0dbymn o6 33cnobbIMOU,
boBYmO JRAMGooL O30 ZoBOBEME 30MH30-
bOBHGbEP ML Hb M YbMo, MIPEEO Fobo FH33MO
©@oLVFB90gmMob LOJOBYLMED OB OO0F3900 @O
0Jgboi LObYdg 0ymL boGgmO MEEbGH0Z0 6500,
0000 306Mm68@HOMoL 08390 0Imo ©O606HLO
396 39038900 @V 6§ooLbBngEHo LEV3LO COMHFd
30m0MOV "0

3Ob6mboLANgM0  30MaoLOJHgbML  Yobeng-
Lo FMEIEOO LOTMJoMOgm 3MEYJLOL 625-9 dY-
banob 99-5 6oBomoa, HGMIgMOE 3OOMBIYOgE3O
MO3030M39mmo LLLbOL BOGHYBO doHOMOEO
mobbolL Bamog® 150 3OHMEIOHO® FOBLOBMZMY,
bommm ©®Y306@amo GgoodiEoom Lobbob d0dEo-
boMg 6oMHY60 doomoo MmObboL 1.5-308 MEY-
BMIOE. JOO3MO, OHMI P3MYEIIbH™ 3oLIHOdOL
3obmboLBngmo  30MOHFOLOIHgbE™m  LOdOBZM/LO-
3Oaoohm 3OMOYJhom MmLOGMIJOMg dMAbIo-
909MmMO JBIYOH03 FIMIOOIMOOL d0dOGDY
0603369mM™M360@ 0DOMHOMYdL, oL godmE bodo-
MmO 30L0 EOMIMOE Fga3oMeod, — 3mboghym
006003000@©9.

30600006 LgLboL bgemMTgzMHIMgdOLMOL F0do-
O®MYo0m 3O6MBEOYOJIMTd FobLOBMIMO JObMbOL-
30960 306HaoLOIHIbM™L By DMz, 3LEOZLO
30093MM00L V39009 420-9 dgbemolb godmygbgdd
LOLOTOBOMMM ZMGO3YLL O Fggdmgdo, MHVIYHO-
O3 LOEOZM FOHMOIOHOMOOL FMIBHLGO0ZYdIMO
L39E0OMYG0 bM®Ad T90gobd 3obmbTn, GMMIY-

38 bododmggmml 3B3gbogbo Lobododmmml owde-
bobpdogonm boddgme Joemogol 2011 Hemals 21 do-
GHob gowohyzghoengds (Nedl-409-406 (3-10)).
bododmggmml 13gbsgbo bobododommlb bodmds-
ogdo bogdgme dogmagol 2015 fenol 6 doobol gowe-
Pysgnomgos (Neol-1158-1104-2014).

dob@ndoo ., 2012. 36goohel 3BG7b39mygmaqal
badodmooa, md.,238; ob. 53bhgmgg: Lodobmggmoml
78960960 bobododmeml 2011 femal 7 begdddal
3owofhygghoemgdse (Neob-1298-1318-2011).
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mMo3 933060 LOLYEMIJMZOH9MM®L BOOIMO®ZI-
6L BMLOFOOHMOLM30L. LEM®gE d3oH™MI, 3H0d0-
30L 08LObYG®OL 0L BOFDH, HMB MY LOLOTOO MMM
0Jodyg LObYMTY3OIMAd™Mm  30MaOLOJDHgbMM™L
3Mb03OHIMMOOL O 3obmbagmgdoL gobabomo-
300 @O d9LO0030LMBOL LAHOBEOOHYOL dEaNOOY,
LOZOBMBAIYOM™M (330N Y09ddd, LYLbOL bgm-
393607mMa000b godmIAabotmyg obgmo 3O6MbAL-
30960 306H30LOIHYoMML DY HMZOH0 VOO Z0-
60, ®MI AMLOFOGHMMIL 03MO30m39 BOOOMZO
3omm3gamo  LOLYLLbM  byeMTgzmHgmgdgooL  9.b.
»800L0bE30L* FgLodmgdMMdY. 39930, LOJV-
OHOOMBOGIMYO0L ghHoddy, ,LILAHO BbOGY* 30093
JOMHM ©OYB39IMO dOMIMHBEOO.4!

JOO3MO, MHM3 (33¢M0MY0900 LOLOEFMEbMMME
0603369mm™3060 0ym 93mbm30zyHo 3O m3gLYdOL
393x39Mboogmo  BOMIGGM30LOMZ0L.  JoGO MY
00006MBY FOOOHMOE MAIGOZMEO oLomO 3MA30-
60900, GMIMYO0E do30OH03909M0 3OMBIYI-
9000 JOoMHY639mMYymBOBI6 LYLLYOOL ZOEgAVU,
©O3M90HadoL 3mmohozd OOM3)3900m do-
6060 IMOEY, HOL OIME FMLObEMYMOOL JoMd-
30@MOO6MOO3 030 @O J39yboL MLObEmgMdOL
LOMOGNOOL BMZOMTOF FOHOLAHG MBI BoI6YIL
000mB00. 306MBAYOMOL HOMY30 B0dBO® OLODO-
300 3000MyMd JOHM09OHMHMdY0Dg dMbobhmEm0baL
@0 9mMAb3OGHYOMOLM30L TYHO MOZOEZ0M0 0GH-
3900L 3060g900L, MPBEO HIBRM®ToL boMzgdbgdo
©@oLOBYOLIN3Y B9aOHOYOOD BOMNFIOMO. FOOMO-
M0 dM3omobL 06dhg®aLYdOL EOE30L dodbom LO-
oOH™M OO EOMIMO 0ym 330300 MHY3xemO30900L
30m30mm0LB06JOY, MYFEO 0L 9BIIHO 30306 oI-
hBEOYOM®O, MY30 3OMEY6HOLO O 30MHFOLOIHb-
ML gmbozMHIYMO obo339m0 OBHLEOYOMDO.

3. 30M0oabadMabtMMb CIMOBb3NLY
©J 836933000 606930MMbI
800693300 Jva0)9 ICLMIMILGOL
3mMBJILA0N

30OHMmMALOFYMYd0L LOLHY3OL bymTgBymodo-
LO O 30MBMB0HOEOOL FOBBOM, VYOO B0boO-
306HMOOL BOGIMOEIOL LOLOTOOTHMM, LOOGdOH-
070 07 L3O JBRMJOOIMLOEO 30GHOL/MEOIOOML

41 5(05)30333(*):133@3600)0 l)odaoo&*)amb 360 Ho-

30bmgol ob., dodomogoe 0., 2018. bgbbol by dgz6H7-
gool obglo bogobmbdwgdmm Gggnmogngda,
bo©39%900 o Gg303dgbwogngdo (dgmodgdom-bo-
dodmmgddage obomodo g36m3ym-Joboymao go-
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