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ABSTRACT

In most of the legal systems of the world, especially in Europe, speaking about the Principles of criminal
law begins with the famous Latin expression: Nullum crimen sine lege. This Principle is often referred to as the
Principle of Legality. This Principle requires that a person is held criminally liable under the governing law at the
time of commission of the offence. One of the main requirements of this Principle is the prohibition of retroactive
force in criminal law. Retroactive Force is a feature of law norms to apply to a case that had occurred before
its enactment. The Principle of prohibition of Retroactive Force is a Principle of constitutional rank, which is
not only a national but also a recognized international value. Paragraph "9" of Article 31 of the Constitution
of Georgia stipulates that the law has no Retroactive Force if it does not mitigate or abolish liability. At the
first glance, Article 3 of the Criminal Code of Georgia states in accordance with this: a criminal law norm that
decriminalizes an act or reduces penalty, has retroactive force. A criminal law norm that criminalizes an act or
increases punishment, has no retroactive force. As much as the requirement of the Constitution is quite broad
and general in its nature, the wording of Article 3 of the Criminal Code of Georgia seems to narrow down the
requirement of the Constitution. The paper discusses the compatibility of Article 3 of the Criminal Code with
Article 31 of the Constitution of Georgia. The practice of the Constitutional Court is discussed and the author's

recommendations are presented.
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In most of the legal systems in the world, especial-
ly in Europe, speaking about the principles of criminal
law begins with the famous Latin expression: Nullum
crimen sine lege. This Principle is often referred to as
the principle of legality. This principle requires that a
person is held criminally liable under the governing law
at the time of commission of the offence. One of the
main requirements of this principle is the prohibition of
retroactive force in criminal law'. Retroactive force is a
feature of legal norms to apply to a case that had oc-
curred before its enactment. The principle of prohibition
of retroactive force is a principle of constitutional level,
which is not only a national but also has international

1 Turava M. Criminal Law, General Part, Doctrine of Crime,
Meridiani, 2011, p.p. 10-13.

recognition. Article 31, Paragraph 9 of the Constitution
of Georgia stipulates that the law has no retroactive
force if it does not mitigate or abolish liability?. At the
first glance, Article 3 of the Criminal Code of Georgia
states in accordance with this: a criminal law norm that
decriminalizes an act or reduces penalty, has retroac-
tive force. A criminal law norm that criminalizes an act
or increases punishment, has no retroactive force. This
is especially crucial for any modern, democratic state,
as it is directly related to legal security. It is still debated
in the literature as to which norms are the addressees
of this restriction. It is logical that we should assume
all the norms that in some way establish criminal, legal

2 Constitution of Georgia, Article 31, Legislative Herald of
Georgia.
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liability. In no way should we consider this restriction
as a mere restriction of criminal norms, because legal
liability is not only of criminal nature, for example, there
also is administrative liability. It is also noteworthy that
at the first glance it seems that the record of Article 31
of the Constitution and the Criminal Code correspond
with each other, while in fact there is a substantive dif-
ference between them, in particular, Article 31 requires
retroactive force to be applied only in case when the
law mitigates or abolishes liability while The Code of
Criminal Law clearly narrows it down to the prohibition
regarding the use of retroactive force and provides only
two types of guarantees:

e The norm doesn’t have retroactive force if the
norm criminalizes an act;

e The norm doesn’t have retroactive force if the
norm increases the penalty — meaning the size
or the type of the sentence®.

In all other cases the retroactive force is not restrict-
ed. Therefore, the question arises, should retroactive
force be used in the context of mitigating the liability
of a person, in relation to mitigating a liability, the stat-
ute of limitations, the conditional sentence term or even
in case of a suspended sentence? Because, as stated
above, the issue is partly related to the compatibility of
Article 31 of the Constitution of Georgia and Article 3 of
the Criminal Code, we should consider the approach of
judiciary, in particular the approach of the Constitutional
Court of Georgia in this regard.

Concerning this issue, there are indeed cases
related to the above-mentioned legal dilemma in the
practice of the Constitutional Court of Georgia. The
Public Defender and the perpetrators of crime against
whom the aggravating criminal law was applied, the
compliance of Article 3 of the Criminal Code with the
Constitution of Georgia*. In this case, Article 3 of the
Criminal Code allows the possibility of retroactive
force application of criminal norms only if the norm
decriminalizes an act or reduces penalty. Therefore,
this norm unequivocally prohibits the use of retroac-
tive force of the law if it criminalizes an act or increas-
es punishment for it. In the Constitutional Court, the
plaintiffs considered that in this case, the prohibition
on retroactive force should not be reduced only to
the norms related to criminalizing an act or increas-
ing the punishment. Such an interpretation prevents
other laws related to criminal liability (e.g., suspended
sentence, lifting a conditional sentence, statute of lim-

3 Criminal Code of Georgia, Article 3, Legislative Herald of
Georgia.

4 Note: Article 42 of the Constitution of Georgia provided
for a reservation at the time of the hearing of the case in the
Constitutional Court.

itations) that actually improves person's condition to
be used retroactively. Regarding this case, the Con-
stitutional Court has clarified that Article 42, paragraph
5 of the Constitution, in general, reinforces the funda-
mental principle of legality (nullum crimen sine lege).
In particular, the first sentence of Article 42, paragraph
5 prohibits liability for an act if it was not considered
an offense at the time of its commission. The second
sentence of the same paragraph, on the one hand,
prohibits the retroactive force of the law, and on the
other hand, establishes an exception — if the law can-
cels or mitigates the liability, it can have retroactive
force. The Court has emphasized the fact that these
sentences of Article 42, paragraph 5 constitutes an
organic unity and ensures that an offense and liabil-
ity for it, as a combination of coercive measures per-
formed by the State, will be as defined by the govern-
ing legislation at the time of the offense. The majority
of the judicial panel did not agree with the argument
that the impugned norm restricted the constitutional
guarantee and prohibited retroactive force in only two
cases — when “criminalizing an act” or “increasing the
punishment”. The Court has concluded that the terms
"criminality” and "punishment" should be fully consis-
tent with the term "liability" in Article 42, paragraph 5 of
the Constitution, as "there is no criminal liability with-
out a criminal action and punishment" and all criminal
law measures, no matter what name they are men-
tioned by, are related to them. The Court has addi-
tionally noted that criminalizing an act and increasing
the punishment should not be interpreted narrowly, as
proclaiming certain act an offense or increasing the
punishment established for it, in general, but should
also encompass cases where due to certain circum-
stances an act is criminalized or a punishment is in-
creased the regarding a certain person. In view of the
above, the court held that if the statute of limitations
for criminal prosecution has expired, it means that the
person has been released from criminal liability and
that the act specifically committed by them is no lon-
ger an offense. Extending the statute of limitations
after a person has the expectation that they will no
longer be prosecuted is an "imposition of a crime". In
this case, the impugned norm prohibited the retroac-
tive force application of the new law. In contrast, if the
statute of limitations for prosecution of a particular act
has not expired, its extension under the new law does
not constitute a violation of the constitutional require-
ment of prohibiting retroactive force, as in this case
a person could not have had a legitimate expectation
that the State would not have been able to prosecute
the crime committed by them within the prescribed
period and they would’'ve been released from liability.



In addition, the Court has held that the words of the
impugned norm “increases punishment” should not
be construed so as to include only an increase in the
size of the sanction. Abolishing the possibility of us-
ing probation after committing a crime under the new
law should be considered to be an indirect increase of
punishment for a criminal act, and applying such a law
retrospectively would be unconstitutional. Although
there has been a practice of interpreting and applying
the impugned norm otherwise, the Court has held that
the content of the norm itself was crucial. According
to the established approach, if a norm only allows an
interpretation that is unconstitutional, it should in itself
be considered unconstitutional. While if a norm can
be interpreted in two ways, and allows for a definition
corresponding to the Constitution, then it should be
interpreted in accordance with the Constitution and
should be considered constitutional. Given that the
impugned norm could have been interpreted in such a
way as to include the statutes of limitations and norms
probation and could’ve prevented the retroactive force
application of aggravating legislation adopted after the

offense had been committed, the Court held that the
norm was constitutional according to Article 42 of the
Constitution. The opinions of the judges regarding this
decision were significantly divided®.

The Constitutional Court of Georgia has quite fruit-
ful practice regarding the issue of retroactive force.
Some interesting decisions have been made regard-
ing this topic. We fully understand and agree with the
views expressed in these decisions, however we be-
lieve that the compatibility of Article 31 of the Consti-
tution with Article 3 of the Criminal Code of Georgia
still requires further study. The Constitutional Court
and the doctrine of Georgia have a leading role in this
process. Given the importance of the issue, it would
be recommended to clarify the wording in the Crimi-
nal Code so that this issue no longer raises misunder-
standings in future.

5 Constitutional Court of Georgia, I Panel, Case N 1/1 /
428,447,459, May 13, 2009 p. 5-8, Official Website of the
Constitutional Court of Georgia: https://www.constcourt.
ge/ka/judicial-acts?legal=326
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890mbg3930307. 30600006 HMamMGE Hxdmm O3m-
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0Mb0dogm LOZOMbMOL EOZV3T0Mmgdom, LO-
JoeOmz3gemmL  LOZMBLAHODHYEOM  LOLOTOGHMHEMML
36M0gdH03030, 6OIZOMO® dM0dgobgdd LOJ3ggdo
OHMIGMOE J30330HOMEO HYIMm VMBOTbYym
LOTOOMMMYOD03 EOENYFOL. LOLOMbM EOT(339M-
00 ©O ©OBOTOYMOL HOIYBId 30 g0dd MIYM-
MO 3000GMHm 3odmygbgdgm 0960, 3d0M0 dOIMA0-
GHgmoO0L 3odozmoMmyLbgogemo LobbmOL LOFOGHMMAOL
3obmbo, LOLLbMOL LOFOGHOMOL 3mEodLoL 39-3
9gbamoL dgLOdOBOLMOL LOJOGMZgMM™ML 3MBLEHO-
HhaEooLMOL*. BmEgdym Jgdmbzgiodn, LobLbemob
LOBOGO ML 3mEagdLbob 3g-3 dgbmo LobbemoL
LOBOOMHMOL BM®3go0L P3ydomom Fodmygoby-
000L JgLOJIMYOMMOOL JI390L BbMEMME 3OT00 MY
Bm®30 ©7gd0g0oL JogadoL EOBOTOYMYOOHOMAOL
06 03LYOIIIOL LOLEYEML. FOTOLOEOTY OMBNT6Y-
Mo BMBO g ™mB603369MM360 3BMJOMO3L 3o-
BmMboL Pyzaxdomolb godmygbgdolL my oL vygddgoL
9099000 ©OBOTOYMIGIGH0MOOL o6 VFIOEGMHOL
LOLFIIML. LOZMBLAHODHYEOM LOLOFOGHMM™MT0, M-
LOGOHYMYYO0 MZMOEBI6 MM3I o8 Fgdmbggzodo,
333990@m0L 03MJOM30 OO POO 0g60L OY3060M0
dbmmmE 03 bMmMIgo0m HMIJMOE 9303306H©9-
00 O6OTOYMGOH0MO0L EOBILAdOL OB LOLEYMOL
3003036M900L. dLYMO 0BHYM3gHOE0d LEMOL LOTY-
0MadoL HM3 LOLbENOLLOFOOIMENYOE 03 3oLYbOL-
3390MMOdLMOL VZV3T0MYdPMO Lbgd 30bMbY-
00 (008, 306MMO0m0 ALEOZEOOL, BOLOTOOHMMIOL
30g4oMmBymadolL 30900L, bobEoOdIPYMMOOL 3o-
©900L dMIBaLG0ZYdgMO BMEDIYO0) OMIMIO03
9oMIPMO®  0y3FmMd9LYLL 30MoL dEaMIOMmY-
MOOL godmynbgoym 0dbolb y3ndomom. ombod-
6m LOJIGLMOD OO MYOOT0, LOZMBLHODHIGOM™
LOLOBOOMEMME EVOBdPLHY BM™M3 3MBLBHODHIEOOL
42-9 3gbmob 39-5 336gbHo LOgh o™ Foddo, dobo-
9(30390L 306mMb0gEgoaL (nullum crimen sine lege)
RYO6EOIGOHIMH 3G06303L. 3gHdmE, 42-9 dgbemal
39-5 33969MHoL 306390 B0bOEO®YOd 3HdOMO3ZL
30LYgboLARgOMMOOL JaggooLmMzoL, ™y oL dabo
hoabol EOML LOTOOMOMEOMOM3I30E OO 0m-
3eMadMEOY. 09039 39694HoL dgm®g BobooOYdY,
9OHm0 3bM0g, 3OHJOMOZL 3ObMBOL P3ydomobL, d39-
MMy 3bM03 30 0BI6L FOTMBOZMOLL — MY 3ObMbO
099090L o6 d3LYOYJIOL 30LYbOLAZIOTMOOL TOL
890dmgdd 3dmboal 33ndomo. LOLOIOGO MMM
bodo gogLao 08 BoOghL, GM3I 42-9 dgbemolL 99-5
396ddHoL omb0dbyMmo B0obOO®Y0gd0 MGEObHMm
9O®00b6MO0L gaboob o POOHY639mMYym®9b, H ™3
LOBOOMOMOOOMBZ930 O 0L godm 3oLYboLAZYd-
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3obbogngol dmdgbpdo, yzmdomobmob ©ozo3dohy-
0y omddol omgomobhobgds Lododhmggmml
30bbyo@pniool 42-9 Inbeo.

MmO, HMIMO 3 LObgMABoB™ML d0gc ohHoM9dY-
MO 0dIEmYo0mo MMboLJNYdJOOL JEHMMOMOMBY,
096900 00330600, OMZMGE 030L dobLOBMZGO-
300 LOBOOMOMEOMHM3930L HOYOoOL dMIgbhTo
dmdgogo 306MbAgdTNMBY. LOLOTOOMMM ZM-
m9a00L PAGOZMagLMBOT OO FoO0dOV®O OHZYD9-
6o, O®MI LOEOZM BME®IS V306HMYOO ZMBLEHO-
OIE0IO 3oMObHOOL @O Y3PIOMOL 3OHIOMOZEO
JbommE MG Jgdmbggzodo — “©obodoymgodo-
®O0L’@OBYLAdOLOL O “LOLFIMOL” Od3OEMYd0-
LOL. LOLOBOGOMEMM™MA doohboo, GMI HgHmdnbydo
“‘@obodoymaomomdd” o “LOLEIMO” LOEIMOE
390L00030LMOVT0 aymL 3MBLAHOHIYE00L 42-9 BY-
bamob 389-5 396dbhoL Ho®30b6 “3obLyboLaggdmm-
00LMOB”, GOEEOL  “LOLbMAOLLOFOGMEYdGH0Z0
30LgboLARYOMMOY OG dBLYOMOL JOggooL EO-
60309mgdGH0MO0LY O EOLEOOMOOL doMgdy” @O
Y39mo LEOLbEOLLOFOOMHMYdEG0Z30 MMB0LJNYDY,
60O LOLIMOMOE OO PoO 0ymML FMbLYBOgdYMO,
300mMOb 0MHOL EO3O3ToMYdIMmO. LOLOFOGMMM™MA
©030(H9d0m dMB0TH6O, BHMI EOBOTOPMadBH0MdOL
©069LYdO O LOLEIMOL 0330300 OO OO
306030OHHML 306OHMEO, HMaM®E 030 MY 03 Jog-
©900L LOBOOMOMEOOMZIZOO 3OIM(ELOIOd Vb
30LM30L OGO LOLEYMOL dod303MYdS LO-
BDMEOOMEO, 0MOIgE dLY39 J6O IMOE3OL 0LgMO
30800393900, H™MOILOE FOMIZIII0 3OMIIMYOY-
00L godm 3MB3MgHymo 30MH0L 3030 m BgLEYdY
98909000 OBOTOPYMHIHOMdY 06 3d03EYOd LOL-
F9m0. 0Mbo3bIMOL 3omzomabBobgdom, LOLODO-
O™ 300H600, HM®M3 My LOLLEMOLLOTOGHEYO-
6030 ©9360L bobEOBIYMMOOL 30O VAMOBYDY,
9L 603603L O™ 0G0 FoMOZOLYBRMEO LOLLbMAOL-
LOBOOMHEMYOE®N30 30LPbOLBZIOMMOOLAOD O M-
63M9HYMO© 0L 3096 Hhoabomo JogYdd dMO®
0M0L EOBOTOYMYd®030. bOBEOBIYIMMOOL oL
393Mdgmg00 3oL 39093, M3 306L JH6EHdO M-
MmO060, M3 3oL 3030HO dWOG gobbm®m30g-
MEOJYOd 09360, BOGHIMOOa9bL “@obodoymaddom-
00L EOBYLYBOL”. V8 Fgdmb3g30d0 LOOZM BMMAY
3OJOMOZO J3Jdomom dbommo 3obmbol godm-
496900L. 0300LEO6 oBLLZOZYO0m, MY 3MBIOIDI-
M0 989©900L 3030GMHm ©Y360L bOBEOBIYMMIOL
3000 06 VIMBYOHYMO, doLO oaMdgmmgod dbOMO
30b6mboL LOWYJzgMdY OO BOGIMOEIOL Y3Ido-
mob O0gmdOm30L 3MBLAHOHIEIOHO FMmMbM3b0L
@OMM3930L, MOEAaOL 03 Jgdmbggzodo 30MHL 06
890dmgdmEOO 3JMbMEO 306MB0gMH0 dIMMMONLO,
O™ EOEAY60m 300030 Lobgmaboxym 396 dMo-
bg®bgdo 3oL 0™ HhOYboMmOo EOBOTOYMOL do-
306H™ ©Y360L OBbM® (309 gdOL O FoMOZ0LYR-
mMEOYOmMEO 30LYbOLAZYOMMOOLZVL. OTOHGO0M,
LOLOBOOMEMM™M3 300HB0O, H™MA3 LOOZM BM®TOL



LOoMY3900 “08d0dgdL LOLEGML” 06 oo Zobo-
30GOHML, 0Ly GM3 3MoE3oL FbmmmE LOBYEFOOL
DML OBOEO. OBOToPmMOL HOHboL 9993
30OMmo0mo ALEOZGOL FO3MY9bgooL TgLodmygo-
ammd0L 3oyJdagoo obomo 30bmbol Loxydzgmdy,
©06030xmMgd»H 030 J3gadoLbm3zoL LOLFIMOL OG-
300306 30330(3M900® JOO HOOM3OMML ©O
13090mMOom 0333000 30b6MboL godmygbgdo oMo-
3MBLAHOMHIBI®0 09650MO. 30lbgEOZ0® 030LY,
H®I OOLYOMOEO LOOZM BMMIOL Lb3VaZVMO®
30630MHHY00L O 3OaMYG6500L 3GHOIH0ZY, LOLOIO-
oMM 300H600, HMI FoOIBY39H0 0YM MOZOM®
BmM®30L J0bOOM®LO. HOTMYOMNd9OYMO F0EZMA0L
000930m, My 6M®3O FbMOMMEO ZMBLAOHIBO-
oL LOBOBOOMAEIa™ FOBIOGOHYd0L LOTIYOMYdOL
00my30, 030 J6O HOOMZOMML dMOZMBLEAH M-
30960E. bom®Mm MY bm®Id MMHR30MOE Jgodmg-
00 30603OOHML, O 3MBLEYOHYB0L dgbodhyzoLo
30630MH900L JgLOJMYOMMOBLOE 0dM30, 3dT0b
3MBLAHOHIYBo0L TFgLohyzoLO JPbEO 0gbgL gob-
00MHHdIMO @O 3MBLAHODHYBEOYOOE POO HoOm-
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