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ABSTRACT

The article deals with the standards of judicial independence, institutional and individual independence,
their interrelationships, their role and importance for the existence of democracy and the rule of law, the article
discusses the elements of individual independence of the judiciary, existing and expected external and internal
threats to judicial independence. The article analyzes and outlines the courts, both external and internal forces,
the dangers of impact, such as the legislative and executive branches of government, political parties, society,
the press, the judiciary itself, and sets out standards for what both judicial and judicial independence standards
must meet. The article also offers readers the ways to solve the problems that arise.
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INSTITUTIONAL INDEPENDENCE
OF THE JUDICIARY

Judicial independence implies the independence
of judges, both individually and institutionally. The in-
dependence of a judge should be seen as, on the one
hand, a system of orientation for the judge himself, a
system of his professional beliefs, and, on the other
hand, as a set of institutional and operational mea-
sures designed to ensure that independence.’

Institutional independence means the separation
of the judiciary from the executive and legislative
branches of the institution as a set of institutional and
operational measures designed to ensure that inde-
pendence, including individual independence. It de-
fines the relationship between the judiciary and those
branches of government independence, as well as
their perception of society as such.?

It is carried out with the self-government and in-
compatibility of the court. Self-government is exer-
cised by the Conference of Judges of Georgia, the

1 Bangalore Principles of Judicial Conduct and its
Comments, Tbilisi 2015 p.66.
2 Bangalore Principles of Judicial Conduct and its

Comments, Thbilisi 2015, p.67.

main function of which is to strengthen the indepen-
dence of the judiciary, public confidence and trust in
the courts, and the authority of judges.

INDIVIDUAL INDEPENDENCE
OF THE JUDGE

What is the individual independence? The inde-
pendence of judges is not a purpose in itself .It is a
direct guarantee of the citizen that the judge's deci-
sion will be neutral, in accordance with the law and the
Constitution.?

According to the Constitution, the judiciary is not
only the excercise of justice, but also the judiciary con-
trol. According to the Constitution, the judiciary is ex-
ercised by the courts, which means that the exercise
of this power is fully entrusted to judges.

Therefore, the independence of the judge is con-
sidered, the judge's orientation system itself, a kind
of system of his professional belief. According to the

3 Bettermann, From the sense and limits of judicial
independence, in Freiherr vom Stein-Gesellschaft e. V
(Hrsg), The independence of the judge, A Cappenberg
conversation, 1969, p. 45 ff.
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Constitution, the judiciary is exercised by the courts,
which means that the exercise of this power is entirely
entrusted to judges. The following articles of the Con-
stitution already set out the basic principles by which
a judge should be guided in the performance of his or
her activities.

Therefore, the independence of the judge is con-
sidered, the judge's orientation system itself, a kind of
system of his professional beliefs

It is the individual independence that specifical-
ly concerns the judge directly. It consists of subjec-
tive and personal (personliche) independence and is
therefore subjective and personal in nature.

A) Subject matter;

B) Personal;

C) Internal independence.

SUBJECTIVE INDEPENDENCE

The guarantee of independence is enjoyed by all
persons exercising judicial power in accordance with
the Constitution and the law (judges, jury). The source
of threat to the independence of judges can be: state
authorities, parties or public groups.

INDEPENDENCE FROM THE EXECUTIVE
BRANCH

Ensuring the independence of judges is an essen-
tial element of the independence of the judiciary from
the executive branch. It is inadmissible for the exec-
utive to give any directives to the court, to issue any
act, which will interfere in the activities of the court.
Article 63 of the Constitution explicitly states that all
acts restricting the independence of a judge are void.
Judges may not be depend on the instructions of the
executive branch. The executive branch has no right
to issue any act or give separate instructions that will
affect the activities of the court.

Pursuant to Article 8 of the Law on Common
Courts, state and local self-government bodies, insti-
tutions and officials are prohibited from violating the
independence of the judiciary, influencing a judge or
interfering in his/her activities while making a deci-
sion.*

4 Assistant conference, public law, Regensburg 2018,
Nomos, Jann Ferlemann, Temporarily independent?
Temporary judge between independence and flexibility. P.
S0ff.

INDEPENDENCE FROM
THE LEGISLATURE

The court's obedience to the law and the constitu-
tion is given directly in the first paragraph of Article 63
of the Constitution.

But obedience to the law does not mean obedi-
ence to the letters of the norm or coercion to obey the
literal meaning of the norm, but rather, the judge has
the right to interpret the norm according to the system
of law, its essence and purposes. The legislator has
no right to interfere in the activities of the court during
the consideration of specific cases in the court and
to have any influence on it. Interference measures
include both decisions of Parliament and individual
laws.

INDEPENDENCE OF JUDGES FROM
THE JUDICIARY ITSELF

The substantive independence of judges means
independence not only from the executive and the
legislature, but also from the judiciary.

The judge acts independently of other judges. The
task of hearing and deciding a case from a judge who
remains face to face with his or her conscience. Re-
quires some autonomy. Thus, the independence of a
judge requires not only the independence of the judi-
ciary as an institution from other branches of govern-
ment, but it also requires the independence of judges
from each other. In other words, the independence of
a judge is conditioned not only by the absence of un-
lawful outside influence, but also by the absence of
the unlawful influence that may result from the actions
or position of other judges. Although a judge some-
times finds it helpful to "get ideas" to colleagues in a
hypothetical case, each judge is personally responsi-
ble for the decision, including the judges on the appel-
late panels.®

CERTAIN CASES ESTABLISHED

BY THE CODE OF PROCEDURE

FOR RESTRICTION OF INDEPENDENT
DECISION-MAKING BY A JUDGE

In cases defined by the Code of Procedure, the
judge is deprived of the opportunity to make an in-
dependent decision on a number of issues. It obeys
these restrictions established by law. The judge can-

5 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198.



not make a decision independently, as this issue has
already been regulated and resolved by the Code of
Procedure. This does not violate the principle of the
independence of judges, as the restriction on the free
decision of a judge is set by the Code of Procedure
itself. For example, the court has no right to go beyond
the scope of the accusation in terms of aggravation,
or to establish new factual circumstances radically dif-
ferent from the factual circumstances established by
the parties, and after the judgment enters into force,
the court cannot change the verdict. The court has no
right to assess the silence of the accused against him
or to use only the confession of the accused as a ba-
sis for the verdict.

PARTY INDEPENDENCE

The judges are not allowed to be a member of any
political part. It is a constitutional principle. It is given in
paragraph 4 of Article 63 of the Constitution of Geor-
gia, according to which a judge may not be a member
of a political party, participate in political activities.

The judge should make a decision in accordance
with the Constitution and the law and not in the pur-
pose and interests of any political party. The law re-
quires the complete political neutralization of a judge
and prohibits activities in any political party.®

JUDICIAL INDEPENDENCE
FROM THE PUBLIC

Court decision can and should be criticized. Crit-
icism of the press during the trial is permissible. But
at the same time, the independence of the judiciary
must be protected by law from the influence of both
the press and individuals, interested organizations,
and part of the public.

The substantive Criminal Code ensures the pro-
tection of the judiciary from criminal activity. Forcing a
judge to make a decision that is desirable for some-
one is punishable under criminal law (Article 365 of
the Criminal Code, threats or violence in connection
with the conduct of an trail or investigation), and con-
tempt of court is punished accordingly.

6 Michael Reinhard, Konsistente Jurisdiktion, 1997, S. 198.

PERSONAL INDEPENDENCE
OF JUDGES

Paragraph 5 of Article 63 of the Constitution of
Georgia (Part 2 of Article 7 of the Organic Law on
Common Courts) ensures the personal independence
of a judge appointed in accordance with the law. The
removal of a judge from the hearing, his/her dismissal
or transfer to another position, or his/her retirement
shall be allowed only if there are preconditions provid-
ed by law.

The personal independence of a judge includes
first of all the following elements:

1. Inadmissibility of removal from the trial of a

judge;

2. Inadmissibility of his early dismissal from
office, early termination of his authority;
Inadmissibility of transfer to another position;

4. Retirement before the expiration of his/her

judicial activity, except in cases provided by
law.

This is the principle of immovability. The principle
of immovability is a guarantee of both personal and
substantive independence of judges. Judges who have
been appointed in accordance with the law may not be
dismissed, removed from office, transferred to another
position, or retired before the expiration of their term as
a judge. It is inadmissible to apply measures to judges
by which judges practically retain their positions but are
in fact unable to carry out judicial activities,

For example, when the law on the distribution of court
cases in common courts and the imposition of powers
on other judges is violated. If the rule of distribution of
cases is violated and the particular judge fails to get the
particular case, that he was subject to the judge under
the law, not only the principle of a lawful judge is violated,
but also the personal independence of the judge, as he
is practically excluded from the case.

The appointment of a judge to another court is al-
lowed only with his/her consent (Article 44 1 of the
Common Courts Law). The law provides for the dis-
missal of judges in the event of the liquidation of the
court. Itis true that the dismissal of judges on the basis
of court liquidation is written in and restricts the per-
sonal independence of judges, but it does not violate
the personal independence of judges, since according
to the law the court is liquidated by the judiciary and
not the executive, it does not violate the personal in-
dependence of judges.

The grounds for dismissal against the will of a
judge are given in the Organic Law on Common Courts
(Articles 44 and 45 of the Organic Law on Common
Courts), as well as in the Law on Disciplinary Liability

w



and Disciplinary Proceedings of Judges of Common
Courts.

Judges must be guaranteed personal indepen-
dence. Judges may be removed from office or sus-
pended from office only in cases provided for by law,
on lawful grounds and in accordance with the proce-
dure laid down by law.

INTERNAL INDEPENDENCE
OF JUDGES

Any judge must make a decision based on inter-
nal independence and personal responsibility. The in-
ternal independence of a judge requires the internal
freedom of a judge. He must make a decision only in
accordance with the Constitution and the law and he
is not liable to any third party.

Internal independence is not guaranteed by law
or the constitution, but rather it is a task facing him
personally to be free from influence. The judge is not
fighting for internal independence, but he must own it.
The judge must make his or her own decisions, both
without free of internally and externally impact.

Such influences may arise from political parties,
especially ruling parties, which are also legally in-
volved in the appointment of judges to some extent
(for example, the rule of appointment of Supreme
Court judges). Also due to the nature of media state-
ments, comments, TV shows and can exert some
pressure, this pressure can be intensified if politicians
support the opinion spread by the media. There is no
legal leverage against such influence, especially since
the function of the media is to criticize court decisions.
The internal independence of judges means indepen-
dence from third parties. The judge must make a de-
cision freely, without the influence of others, in accor-
dance with the law.

GUARANTEES OF INDEPENDENCE OF
THE COURT
AND THE JUDGE

One of the most important guarantees for the inde-
pendence of a judge is his/her unlimited appointment,
which is envisaged by the Constitution of Georgia.

The Organic Law on Common Courts strictly
regulates the rule of communication with judges of
common courts, which ensures the protection of the
judge's independence from outside interference.

The irreplaceability of a judge is guaranteed by or-
ganic law. Reorganization or liquidation of the court

may not be a ground for dismissal of a judge appoint-
ed for life.

It should also be noted that since the Rose Rev-
olution till today, the common court system came un-
der political control. The reorganization and liquidation
of the courts was the main tool that enabled the then
government to remove undesirable judges from the
system and to establish the judiciary in accordance
with the subjective political interests. (It is the court
with subjective political interests that continues to
function today unfortunately).

An important guarantee of the independence of
the judiciary is the immunity of judges. The judge is
inviolable. It is inadmissible to prosecute, detain or ar-
rest the judge, to search his residence or workplace,
car or personal, without informing the High Council of
Justice or in the case of a judge of the Constitution-
al Court — without the consent of the Constitutional
Court. The exception is the case of witnessing a crime,
which must be reported immediately to the High Coun-
cil of Justice or the Constitutional Court, respectively.
If, accordingly, the High Council of Justice or the Con-
stitutional Court does not give its consent, the judge
deprived of liberty shall be dismissed immediately.

SUMMARY

The key to fostering and establishing the ‘rule of
law’ is to ensure that the judiciary is not only indepen-
dent but appears to be independent, in order to gain
the confidence of the public” The greatest danger to
independence comes from the interference of-per-
ceived or otherwise-government institutions or politi-
cal parties.

The relationship between the three branches of
power should be built on mutual respect and recog-
nition of the respective roles of the other two of them.
This is necessary because the judiciary plays an im-
portant role in relation to the other two branches of
the state. The judiciary must ensure that the govern-
ment and administrative bodies are accountable for
their actions; with regard to the legislature, the judi-
ciary must ensure the proper application of adopted
and enacted laws, as well as their compliance with the
national constitution and, if necessary, regional and
international treaties that are part of domestic law.

For the free, unrestricted exercise of their func-
tions and the exercise of independent judicial deci-
sion-making powers, judicial authorities must exclude
unlawful relations with other branches of state, as well

7 Kelly, W. F. B., 2002, An Independent Judiciary.



as their influence. Thus, independence is a guarantee
of impartiality and objectivity

The relation of these two aspects of independence
can be interpreted as follows: a judge may be inde-
pendent in his or her views and reasoning, but if the

court in which he or she hears cases is not indepen-
dent of other branches of government in matters rele-
vant to his or her proper functioning, the judge cannot
be considered independent.
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