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ABSTRACT

The courts in the United States are called upon annually to determine partisan political disputes. The recent
lawsuits on the 2020 presidential election in the US has gained significant attention. It is acknowledged that
court decisions must be made in order to uphold the rule of law, regardless of the political affiliation of judges.
Without any doubt, considering the sensitivity of the cases due to the political background, relevant approach is
needed for judicial decisions to be made. Therefore, the process of decision making must encompass relevant
observations and be based on the experiences of the judge, as well as, strong intuitive senses of case evalua-
tion may be of crucial importance. This may lead to the need of specific recommendations in order to maintain

relevant approach and standard.
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The recent avalanche of lawsuits both in the fed-
eral courts of the United States and numerous state
courts in the 2020 presidential election has focused
attention on decision making in partisan election dis-
putes. Despite the publicity, this is not an unusual pro-
cess for the courts of the United States. The courts
are called upon annually to determine partisan political
disputes. This article will discuss the observations, ex-
periences, and opinions of one state court trial judge in
the United States and suggest an approach to judicial
decision making in politically sensitive cases.

As may be noted by observers, the decisions by
United States courts, both state and federal, since the
elections of November 3, 2020, have been consistent in
their decisions to uphold the Rule of Law and not that of
political party politics. The rulings have been consistent
regardless of the political affiliation of the judges presid-
ing over those cases and largely accepted as well as ex-
pected by the populace within the United States.

Interestingly over 60 court cases were filed by the
various Trump organizations or Trump supporters in
attempts to reverse the voters’ decision after the U.S.

presidential election in November 2020. Many of these
cases were in courts where the judges were subject to
a re-election on a partisan ballot. Not one case was
successful. In this writer’s opinion, this demonstrates
a strong commitment by the judges, both state and
federal, to the rule of law and not rule by the strongest
political party or groups willing to use illegal means
to gain political office. In the two Pennsylvania cases
cited later in this article the decisions were written by
judges selected and appointed by President Trump.
Both judicial decisions were adverse to former Presi-
dent Trump and not complimentary to the legal theo-
ries espoused by the Trump organization/supporters.
Prior to this recent history of decisions in the 2020
elections, legal scholars questioned the neutrality of
the judicial decision makers in these cases. A study of
election cases from 2005-2014 discussed in a short
internet article by the American Constitution Society
written by Joanna Shepard and Michael S. Kang 're-
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vealed statistics that would have predicted a different
result in part. The study asked whether judges decide
politically sensitive cases based upon partisan loyal-
ties or the legal merits of the cases as election litiga-
tion has grown dramatically since 20002.

This article noted that state courts decide 100 million
cases per year while the U.S. Supreme Court decides
about 100 cases per year and that 90% of these state
judges are elected. The findings from this study were:

1. Judges favor litigants from their own party in

head-to-head cases.

2. Campaign finance exacerbates partisan be-

havior.

3. Judges are less likely to be partisan when they

no longer need to run for office.

4. The problem of partisan decision making is

arguably getting worse over time.

This writer agrees in part with the findings from this
study and conclusions drawn by Professors Kang and
Shepard. Specifically, that judges that do not have to
run in partisan elections are less likely to be partisan
and that election litigation is increasing in the United
States. This concurrence is experiential and not based
upon any statistical study.

This paper is based on my observations and expe-
riences as a trial judge presiding over election cases
in the state of Arizona. There is definitely political influ-
ence and public pressure placed upon judges deciding
election disputes depending on the complexity of the
case and significance of the political position at issue.

Asimplified overview of the court system in the United
States will assist the reader. Courts in the United States
are divided generally into: Federal Courts, State Courts,
Territorial Courts, and Tribal Courts for indigenous peo-
ple. There are other specialty courts which will not be
discussed here such as the military courts of appeal.

U.S. (Federal) Judges are appointed by the pres-
ident and confirmed by the senate and serve for their
life or until retirement. These federal judges are not
subject to re-election or re-selection after appointment.
There are Federal trial courts in each of the states and
territories. Each state may have one or more U. S.
districts. The Federal Courts have jurisdiction over
disputes which are governed by federal Law or the
U.S. Constitution. For example, the decision in Penn-
sylvania by a U. S. district judge regarding the case of
President Trump against the secretary of the State of
Pennsylvania was in the middle district of Pennsylva-
nia which is within the State of Pennsylvania.®

2 Stanford Law Review,THE LONG SHADOW OF BUSH
v. GORE, Judicial Partisanship in Election Cases, June
2016.

3 Donald J. Trump for President, Inc, et. al v. Kathy

The United States has state courts separate and
independent from the federal courts presided over by
judges such as myself. A state court judge general-
ly has jurisdiction over all disputes arising within the
State they serve.

One becomes a state court judge by many differ-
ent methods. There are 50 States and over 50 meth-
ods of appointment to the state courts. Most judges in
state courts are elected in partisan elections and gen-
erally the state judge must be re-elected periodically.

In my case, Arizona has two methods of selecting
judges. We have 15 counties and in 12 of these 15
counties the judge has to take part in contested elec-
tions every four years and win a simple majority of the
votes to continue as a judge. The judicial candidate
has to collect election campaign funds usually from
attorneys appearing before the court.

In three of these 15 countries and for the appellate
courts, the judges are appointed by the governor af-
ter selection and nomination of a citizens nominating
commission. The governor must select the Judge from
this list and cannot reject the list of nominees. This
process of selection of judges is called a merit-based
selection. These merit selected judges must run for
re-election in a non-contested approval election. At
least 50% of the voters in the election must approve of
the judge’s selection for another term of office of four
years or six years as an appellate judge.

Others states within the United States have ver-
sions of this judicial merit selection system. There are
16 states of 50 that use a form of merit selection/reten-
tion election for filling state judges’ positions.

The U.S. Constitution leaves it to each state to de-
termine how the time, place, and manner of elections
for Senators and Representatives to the U.S. Con-
gress may take place®. Since it is the state’s determi-
nation, we have 50 different standards making it rela-
tively difficult to corrupt elections in the United States.

Additionally, each of the 50 states and the District
of Columbia must select electors for the president and
vice president of United States as a part of the Elec-
toral College. The decision by the state as to the pres-
idential electors is conclusive regardless of selection
method according to U.S. law.

Some examples from my service as a trial judge
of cases relating to the election process are those re-
garding the qualification to vote, being a candidate for

Boockvar, et. al. cv-02078-MWB Document 202 Filed
11/21/20; see also, Donald J. Trump for President, Inc., et.
al. v. Secretary Commonwealth of Pennsylvania, et. al., 20-
3371, filed 11/27/2020, United States Court of Appeals for
the Third Circuit.

4 U.S. Constitution, Article I, Section 4.



office, instances of misconduct at a polling place and
determining the number of votes for candidates.

For a specific example, assume two candidates
from one office receive the exact same number of
votes, then there must a method or decision provid-
ing for a winner. In the past, judges have allowed
the election to be determined by either the toss of a
coin or selecting the highest card from the 52 play-
ing cards in a package of playing cards. The law
now provides for a determination by drawing lots®.

Judges have to decide the boundaries for voting
districts for elective offices for both state and federal
elective offices every ten years.® Mandates a census
of the entire population be conducted every ten years
from which each state’s representatives in congress
shall be apportioned. Based upon that census, states
may gain or lose a representative in the U.S. House of
Representatives. This mandate causes state legisla-
tures or state re-districting commissions to reallocate
the boundaries for the voting districts for state and fed-
eral elections. Since this re-drawing of boundary lines
is highly political and subject to abuse by a dominant
political party or ethnic group, the Courts are almost
always called upon to ensure that both state and fed-
eral law has been followed in determining how votes
are counted. U. S. Constitutional law requires the pro-
cess give each voter equal voting power as much as
possible in a non-discriminatory fashion.

Election cases involving re-districting are extra-or-
dinarily complex and require an ability to withstand po-
litical pressure to ensure a fair and legal outcome. It is
easier to withstand the improper influence if you have
a life appointment as a judge and less so if you have
to be elected periodically. If you are a merit selected
judge, the influence is greatly reduced to allow the
proper decision to be made. If you must campaign and

run in a contested election to retain your judicial po-
sition, it is next to impossible to avoid the influences.

Based upon my experience and training as a judge
in a state system, | recommend that one determine
a set of decision-making principles early as a judge
and maintain this standard throughout your career as
a judge. These would be:

1. Know and be aware of your biases while willing
to select those disputes where you know you
cannot be objective and fair to all parties and
remove yourself from those cases.

2. Broaden your understanding of diverse cul-
tures and disciplines by both academic and
experiential (hands-on) training.

3. Cultivate your listening and awareness skills.

4. Understand that at all times you must be guid-
ed by the appropriate legal standards of both
constitutional and legislative law.

5. Ask questions and seek input before making
decisions.

6. Be willing to acknowledge mistakes and take
corrective actions without regard to personal
feelings.

7. Have the courage of your convictions; in other
words, do not avoid difficult decisions and do
not revisit or worry about your decisions once
made.

8. Commit to apply the rule of law to your deci-
sion-making.

In summary, my recommendation to administrative
judges or persons assigning political cases to judges
for decision-making is to select an experienced judge
with a background as diverse as possible and with a
strong intuitive sense in evaluating cases. The judge
selected should be a person comfortable with decision
making as a process and one not likely to constantly
re-evaluate decisions made.

5 Arizona Revised Statutes 16-649.
6 The United States Constitution in Article I, Section 3.
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(39-3Mm9d0abHhoL dLOMMY30E. ThobhoL dbGHOOL
LO3G®YHOIBHM VTMIGHYZIMMO MOMAODY FOEO-
6943900900 LOdMEMMMY, 30YbEOZOE 0IT-L 3o-
6MBIYOMMO0M EOEAJ60omo dMNY30L gmMmEO-
L.

609900379 3ogomomo Hdo LOIMLOTOGHMMM
300mMEEomMYdo0ob 08 LOJ3HddY, OHMIgmoE 9bg-
0MEO LOOMHYZBM 3B M(39LL dMoEO3L bdoLb do3g-
0oL JBIGOOIMLOMAdOL, MOBVIYOMOOLMZOL
3006@ootho BoMOagbol, bdob 30(3g00L daOMm-
B9 0OLYOYM EOOMBZI30MO TgdMb39390LO O 3o-
60OHg00LMZ0L bAVMO GOMEYObMdOL ZobLO-
BOM3MHOL.

3MB3Mghymo  30goMmomobm3zoL, BoM3mzo-
©a0bmm, GMI ghHmo O 03039 3mdoiooLbmzgoL
MO0 3060OGH0 0mgoL dPLHO® 9OMLY O 08039
b3oL, JgLOdOTOLOE, YOO 0YML BgOMOO Vb ZOEO-
B6Y39Homado, HMIJMOE dodmMOZmMIgbL 30doME39-
0gmL. BoMLYMT0, FMLOFOOMEYGdL 3JMbOm
JIBREY003mMLOMIdd dMHY36900 FOOIBY30HOM
9mbgHoL VaYo0m 06 LOMOTOIM d0b6JML 52 Eo-
LAHOOD PYIOMEMYLOL VTMMYO0m. dbY, 30bMbo
308Mm3mM960LM30L 0MZOMOLBENBYOL BoeaLY&mOLS.

4 U.S. Constitution, Article I, Section 4.
5 (Arizona Revised Statutes, 16-649).

3mLOFOOMMYY0Td Ym3gm ;) Bgemobodo
9OHMbgem 16O 3ooByzohmb 396g40LYMOL M-
J9d0L LOBMZMYo0 G mamdE IHoHoL, dLH3Y BY-
@IOOMYMo 0ONg3z0mo  3MdOE0g00LM30L. T99-
Om9ogmo  IHoHgdoL  3mbLhoHIYEoL do®ggmmo
dgbanob, 89-3 376dho gdobLEBMZ®O3L, H™MA FMLO-
bangmdoL LOYMZIMHOM dMBIMO YOO HOHOO YL
oM BgmoBodo ghmbgms, LONEOBYE YOO FOIM-
04ymbL 3mba®gLbobmoommyggmmo IhobhoL BoOIMIO-
©a906m900. 0MBIMOL LOXWIYJIZ3gMd], IHOHYODO
390dmMagdd dMO3M3mMb o6 O3OMamb BoMHIMAIo-
039690 03— BOGHIMTOBIOBIMMO 3O0MODHOT0.
9L 30M@OYOYMY0d 06393L IHOHIO0L LOZOOMO-
0o Mm MmM3aobmgdolL o6 dhHohadolL GOoombydolL
306LOBMZMAL 3MBaLOYOOL BogH LOBMZMYOOL Zo-
©ObOB0omMgdOL HO0MB9030 FhobhoLo O BHOIOO-
MmIYMHo 0Mhg369d0LOM3Z0L. MOBYbOEOE, dMbNT-
63mL, LOLOBOZGO® boHYdOL bgmobmod gogmMadoL
domBI 3MMOH03rm0 OHI0OM3d Zoohbnd @O
30OHMMLOBOBOOMBIZMEO® 3OTM0YH6900 MI0-
B6obhcm0 3mmobogado 3odHoolb 06 gmbogydo
539300 3096, LOHLOJOOMEM ML ym39emmM30L M-
16m@©ad96, HMI bTOMO EOMZMOL OBLOBM3MO-
LOL, PBG®YPY639MYMB FHobHoLY O WIIHOMIYOO
3Ob6MBAYOMMO0L OEERY. ©3T-L ZMBLAYOHIYB0I-
0 306MBIIYOMMBO AMombmaL, Gm™m3 3O ™MEgLOL
808@060MmgmMo0LOL Mmommgyem bdob 803(390L 3Jm-
6L, ®OAEIcOOE gL TgLOdMYOgENd, MOBOOL-
®o bdoL 30(3gd0L domoY, dOOOEOLZ®OB0bO(E0YMMO
Loboo.

LOOOAHYZ0M V3900, OMIgMOoE dmoiEo3L by-
MObom  3oObOBOMAdOL dGMHOL ZobLOZYMNEYOY-
MOE 3MI3gJLIO0 O FMOoMbmMaL 3Mmmobhol3gdo
996mM@moLEOL 3odzmMo3900L PoOML, LOTOGMO-
060 @O gobmboghHo Tgmogaob PdGYH639Mmym-
BoLMZ0L. FgHOE FOOH0Z00 OYIZMOZDI OMOFO-
BLOM Zo3MaboL My FMLOTOGMM™Y EOB60TbIYMOO
1300 MEO OO bOZMadOOd d9LOJMIdHMO — MY 030
960 0gbgL oMHIYMO 3oMIZIIMO 39HOMEIID M-
00m. My dmLOFOOIMY dobbomgzol Loxydzgm-
690 39MHYm0, 3o3MYI6o OEOE IBMIDIMY,
oMo LBMG FOOBY39HOMao0L JomaddL T9Y-
BymL bgemo. My IMLOTOGHMIYI YOO VBOGIMML
30930600 O dMbOBoMaMmod FoommML OMHY369030
LOIMLOFIGO MMM 3MBOEOOL FgLOBOOHYDYOM O,
0omgddoL Jgndmadgemod 3o3mybgooLaob ™MO30L
©OMB930.

HhodL, G®IM®E IHoHoL FMLOFOGMMAOL, Fo-
0MEOOMAdOLO O (MEDBOdY OYOHObMdom,
®93Mm96@oOE0dL 33693, dMLOTOOMMAE FYTOM-
00L dMYYMO 39OH0MEOEOL, FOOBY39HomgdoL

6 The United States Constitution in Article I, Section 3.



00m900L 3M06303900L0 ZObLOBOME®ZMOLY ©O o8
LAHOBEOGOHOL TFgboMHYHgdOL BMLOTOGIMYMOOL
m9mo 3oM0geHoL 3obdomdg. gLgboo:

1. 03MEIO ©O OEbMO0YMHYdLIm ™J396L
3MHIR9MI63090L 30Tab, OMEO gdggbgdom
LIOZ0MO VoM™ 0L V3900, LOOOE MJ396
0300, ®™M3 396 0965000 MO09JHIMIO0 O
LOTOGHMHMNOOH9d0 Y39emd dboHoL d0dOOHM,
@O V030Mam MJ3960 MOZ30 dMBbOTbYMO
©03900L gobbomaoLEaYb;

2. 3oomOMhHomzgm mgdagbo (3mEObo LbgoO-
LbZY ZPYMDHI®YooLY O OLEO3MO69d0L
d9Lobgd, OHMMME 030930950, dLY39 99-
L39®0I6HYMO (3BOJHOZIM0) HPI60baY-
00m;

3. 30bogomomgm dmLIgboLO O FOEbMONY-
®900L ybodo.

4. 30000300L9m, H™MAB 6700L30gH CGOHML YOO
0bgmAdMm3069Mmmm MHMmamedE 3MbLohy-
30360, 0bY39 LOZOBMBIYOM™M BM®Igdom
3obLOBMZOIMO TJgLooOdOLO LOJIGOMENYO-
6030 LHObOOHYOOm;

5. ©@obgom 393013900 O dM0d0gm 0bRBMM-
30300 3OoOBYy39homgoolb 3omyoddEY;

6. 040300 IJ9EOM®M3GO0L dMOOMmYdOLO O o-
LOYIFMOgLAdYMO FMI3YY0g00L BMLYG-
6960 30Gmoo gMHdbmdgdooL gomgomabbo-
6900L got9dy;

7. 9M036MH0d90 dogmo MmJ396L aMBOALA0; Lbgo
Lo®MY3900m, by MY OEIdom COJM™ Zo-
©06Y390H0egogoL ©O b 3oObyEO3zm o6
0093960 MJ396L 309M F0MYOYM Foo-
BY300H0g090dY;

8. 30696y39m, OH™MA 00MJIgOM™M LOTOOHMOL
1%9609LMBOBY POYOHOOMO0M goobyYyzaho-
m90900L 3omagdaL 3GOME9LT0.

©ob33boLOL, hHhgdo GY3MmIgoEOENd  OEI0-

6oLHGOEOYM FMLOFOOMIYGOL 6 03 30MHOU,
GHMIMId0E oboBomgogdh 3mmomolda® ©o390L
3mLOFOOMMYxO0LMZ0L, FOOBY39H0Mmgdal go-
dmbhobob dodbom, oML oL, H™MI Jgodhomb go-
mEEoMmo 3MLOFOOIMY, GOE Jgodmgdd IGO-
30M@BIOHMIZO00 ZOAMBOOMMYO0Md ©O ©O3900L
F9xr0LYdOLOL dMmogMo 0bhYOEYMO 893t dbgdom.
396hgymo dmLOIdGO MY YOO 0ymL 300G, Hm-
09moE o3L 3MIBOOHIMOE 03OHIBMOL  go-
©06y39homagoob domgodolL, HmambdE 3GmEaLOL
6oBomdo O 0® 0gb6900 FoEMY30mM0 FYOINZOM®
3000BOLML FOTMHOBOMO FOEOBY39H0MYdY00.



