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,3MLOFOMUNLOL
©53MIA3NLIMNL 30MHOBONI0()
LOFIMZITML 3MBLONOIBNNL
0bd2() MJLSIBNNL 3NbIL3NM

oodoM vg30moobo

393300000 bog®odmEmobor nboggtbohghob v0cm0t9090m0
obE06900 3OMRYbE0, bodotorcnob oMb

bLA3306dM LOMYI3TBN: LOLOFOO MM, EOTMYINION MOV, HIBMMTO

ddbadal™0)

LOLOTIHMML, 06EO30EPYOIMIYH0 FMLOTOIOHMMOL EOIMYPYINEIOTNMOO
LOBOO O N0060, IBIIHY®0 OO bOGOLLOOBO FOOMIALOFYMYdOL YAMOZHg-
DO OMOBHNVY, OMIMOL dob3HZ0EIOOE LOZMBLAHOHIYEOM O LOLOTOOH MM ™
®IRO®3J00L YoMOZOHIL 30BOBL YOO BOOIMO®EYbEL. LOLOTIO N M-
LOOD EO30330MdYIMO bo®39H0060 3OOMBIIPOMMBL LOBHMbaL 7g4a3bolL
LOBOOOIMNO60 LOLOFOGOMMML 0EJOL O LOBMIFOOMYdOL BEOMOOL LOLO-
domomm LOLHYFOLO®AN. LOLOTOGHMMM®ML MYaz0MH03oE0d LOBDMZOOMHdOL
ab®oob 0bLAHOHIYFOIO0 EOTMYPINEIPOMMOOLY O 30Y39MHdMIdTMdOL
0mdaoLb gxm3ydbgoo.

2017 Bemob 3mBLEAHOHIGOID0 HIRMEOTOL BOOFMYdT0, LOJOIOMZgEML
3MBLAHOHIYE00L 399930y MO3T0 Fg30O 360T369MMM30060 (33eM0Madgd0, HMD-
m9003 LOLOIOOMM®M baMOLYBMYOOL EVIMYPINEJOTMOOL FOB63HZ0EJOOL
90LObYMdY: OOb3aBO LOLOTOOMHMMML JBRMYOOIMLOMYd900L OOIAY00
Bm™M3900; ogbdhoooL LOddmML dogbogdo PBgbogLo LOLOIOGMMML FMLOTO-
GOMmMO BoMagbol Jx3emgdodmbomgdd; 3oboLOdM3MO JBYbogLo LOLOJO-
HOMML IMLOFIOMMIMO 306030MIYHO HOMEYOEMBO (0MOBOZMMYd 28 Fm™-
LOBOOMMY); EOOEN6EO FMLOFOMMIMO FJYBE3MIMMOAL 3063030, MO
06030070MIYM0 FMLOTOOMIOL EOIMYINOIJOMMO0L BYOEOIGOEHYHO Jo-
ObH00Y; LOLOFOGHMMML GHHMGFODOBOENO O MN330OE0d OGO Jgodmmgdo
AMLOFOOHOMOL FOMOZOLIYBMYO0L LOWYJIZGIMO ZobEL; 3OAIOEMOEO 0JLEHO-
300L BommMaLO LOBFML B0t FMLOIOGHMHMIMO ZOBBHLHdOLMOD OZO3T0Mg-
000 gooByY39hoemgool 30mgdall BgLo; 330BOMO FobOLOBMZMO 0gLHOE0OL
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9000 LO LOdFML F9ddEFIEIMOV; FYHIMZOO FMLOFOIO MM HMO JMBWBHG6-
300L 606039 LOOFML VBaOMNTZOMMOYOPMHO0L 3G0b6(3030 O LO3D.

003090300 LOJOOMZgENML 3MBLAHOHIYE0OL LOLOTOGME ™M bymobYB Y-
00L MO330 OBLMEG(309MJOYMO EOMIO0MO 33O JOJO0LY, 3OOMBIHOMM-
00 LOFOOMYOL FgAEAMAI FOFEOOLOMYOOL LOLOTOGMENMLO O FMLOIOMMAOL
©O3MY30OMMO0L 3oMObHOMYd0L 3gmboom.

BOIOMAT0 gooboMadgdPMd LOJOO M3 MT0 FMLOTOGHMMOL EVOIMYZ0-
©9OMMOOLMOL O3O330MJd0m 3MBLAHOHYEOID0 3OMOBH09d0, LOIOOMBIHO-
M bd®399900 O OYO0MO BboMgqda. dLH3Y, BOTGOMBT0 BOGHIMOZIOOMNO
AmLOTOOOMOL  EOTMYPINEIOIMMO0L  JOMHY639MYMBOL  LOYOHMOTMGOLM
LAHOBEOGOHYO0 O LBZOEOLLZL BOMIOHYOYMO J39Ybgo0L FOIMBEOOMIdS LO-
339m9L™M LOGO®MOTMGOLM 3MHOIH030L BOGIMHYOOL FBBOm. LOIMbRYHIL-
30m 60IOM30 dMOEO3L FMLOIOGOMMOL EOIMYIEIOIM™MOOL 3ob3h30EJd0L
dgLobgd IMLOBMYOgOL, BMIgmo de lege ferrenda dgOmMEOMEMM®MZ00L Fodm-
496900m, LOGOOTMGOHOLM LEHOBEOGOHIOLO O LOYZIMNILM LOGOMOTMGOH LM
3GMOJHo3odg 096900 @O®WYIbgdYMO.

33@9300L0L 3odmMYygbgoymod d0600MLOL 3MB396(309M0 M30LYdG 030 VbO-
modob Fgo™mEO. 0MbOIbYMO FJHMOMMMEZNd dodM0Yg6900 LOTOOMMO-
03 9gH9ddo M990 06@ME®TOGF00L FoLOVBOMOBYOMO.

1. LALLM bOLOJI30L 3MBLONNOIBOIM-
LAFIPAIMIdMNO30 MIBCNI3IEMABNY

,LOLOBOOMHM™ bgmMOLIYBMYO0L 0BLAHODHYEOYOO MYa0MH0ddE00L ©T9bY0d
30(30mMad00 GMIMmOo 3OHMEILOY, MOEAaOL6 0L WMGAOMIYOOO OO boGMabbm-
00300 3obLbbgzv3wYod bamOLYBMIdOL Mmobhogyc®o IH™Madolb myazoho-
3033000g8006. LOLOTOGMMML MYa0H03OE0d 3OL B30 0BLHOHYBFOYGO
©OIMYIYZ0IOMMO0LO O 30739 IMYOEMO0L OMJAodY. MO Y3gmodg 3600-
30690mmM30600, LOLOTOOOMML Maz0hndoE0oL ©dgbgdod boba®Mdmongn 3O M-
39L0Y, MHOEEO6 gayoMgodd 3oL 3096 EOLOOYMYIYMO FOOBY39HOMH0gdo0L
300MmHoboLO O LOMbOL dMJgaoL LEOLOFOGMEM®ML LOTOOMMOLOETN 9O M3Y-
@mgdoL gLobgo“.

LOJOOMZgMML 3MBLAHOHYB0OL dbomo GgEogEool 59-9 Fgbmo 330x0-
MO 3oLOEBdBMaMOZL LOLOTIG I M bymoLYBMJO0L LYO09THIOL, HMIGEMMO
M0bob3OEOE, LOLOTIGMM®M bgMOLYIBMYOO EOIMYZNEIOIIMOO O AdL
LOFJOOMZIENML LOZMBLAHOHIYGFOM O LOGO O™ LOLOIOOMMMYdO dbmMmM0-
9m9096. 03039 3gbemobL 39-3 Bobomo gobLoOdBM3MOZL FOGOMEMALOFYMgO0L
306bm®M309eMgdoL LOGO O™ LOLOFOGHMEMMgO0L 309, BOBOE0 FLOFYIYdOL
3096 LOJ30L gobbomzoL O 3OJOMO3L L3YEOMOBYdIMO LOLOJOO M M-

1 Zedelashvili D., 2017 Constitutional Reform in Georgia: another misguided quest or genuine
opportunity?  http://constitutionnet.org/news/2017-constitutional-reform-georgia-another-misquid-
ed-quest-or-genuine-opportunity
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9000, 300 FMm®0L LOFbgEO O™ LOLOFOG M MadOL F9gaboL LogHomm LOLOJO-
GOmmgdob LOLHYIOL goMagm. gb EYOPM Y900 FZOBROMO O, JgLOJMMO,
06 LOJdoOMYOEAL 3933 OL3BOL. MPIEY, LOLOTOGOMMML ZMBLHODY-
3096M-LOFOOOMMHOGH030 LAHOHILOL LOMOBOE M BYaMOdgbdHOE00LY O doLOo
09603369MmMo0L 30®Y3 IBO™ dgho bodagoLAoMZ0L, LONbHIM LM Lbgo-
@obbgo LOYOMOTMGOLM FMEIMo0L gom3zomobBNbydY, HMIMmgdol 30-
093 IBO® 3bOEOE 3obBIVMHO390 LOLOTIG I M bgMOLIBMHdOL By ML
JBRMGoodmLOMAOOL O 30LIYLOLEZYIMMMOOL LOLOTIOHIMM ™M EOTMIYZOEIO-
mMmmdOdy.

LOLOTOBMMM™M bgmMOLYBMIOOL JBMYOOIMLOMAdOL ByoHML JgLoObYO,
LOOBHYDJLMO LOTLGGO dTMOZ0L ZMBLAHOHYEOOL 165-9 Bybmo, G M3JMOQ
0a96L, M3 LOLOJIGOM® byMaLBMYod LOLOTOOMMMYOL 93nxmMm360L2.
396000 3mBLEHOHIYE00L 159-9 FgbemoL Boby30m, FOOMEMALOFHMYO0L JA3ENg-
003mMLOMYOd FOMJPOYMNOO bobOLROL O §3gmM360L LOLOJOOHMMMMYLL ©O
3MBLEHOHYE0OL TgLOdOTOLOE Fggdbom HH0dYHOMIOL, BHMIMYO0E dom 309G

bm®E0gmOYdod.

2. baLbAdIMOIMML EV3AMISNEIBEMBOL
30MM©@I6IMMAB0L ddbabAbd

LOLOTOGOMMMLO O 06EO30YIMYOHO FMLOTOIOOMOL EOIMYINEHO-
mMM0od LOFOOOMNO60, JBRIIHIO0 O bOMOLLOVBO FOGHMEMALOFYMIOOL JYOo-
®O36M9L0 OMOBHNVY, HMIMOL dob3H30(3900E 303NbOGMY O LOAMIOZTNM™
GHaRM®3o0L J30M39mmgL J0dOOL YOO BOGHIMOanbmaL. LOLOIOO XM
LOLHYFOTo ML OGOLYOIPIMO 3EH0BOLO O boM3zgd0Obo FObMBIHdT MO
LOGGMbaL YJ360L LOTOGO MOV LOLOFIOHMM®ML 0EHOL LOJoOHM39emm™mTn
@O 30OOMALOFYMYO0L 30d0gdgmo 30MaL 3MBLAHOHIYBFOYG JBMHdOL, 3oLo
LOJA9 ObobONML EVIMYPINYOGMIY, 30x39MIMYOgEMTO O 3MI3YHYobHY®-
90 dmLOFOGOMENYI*.

LOLOBOOHMML EVIMYPZNEJOMMOOL FOMPIJOYMMJOd FOBLOHMZD YNV
LOJOOMZ9EMML ZMBLAHOHIYEFOOL 59-9 FgbemoL 30M39mo BoBomTn, MHMIGMO,
103M09LOY, Fgho LOEbOOLMZOL FOBgEoE ym@oMOyYym (3oeN3g dybmdo
3mLOTOOMHIYYo0L TgLobgd, FoagEmO3 LOLOTOO MM MLMOL, GmamdE bymo-
LIBMYOOL 9EHM-9O®M IHMLMOD 303T0MT0 - BWIY6J30900L FOYMBOL dBMZOOO
bodaoLdom. 03 3gmbom, LOOBHIGHILM 0g69dMEO LEJbGOHYm dTBMO30LO O 39-
600L 3MBLAHODHYEOYOHO ZOFIMBEOOMIdOL OBOOMYLY. LOBLGHYm dGWE®0Z0L FMb-
LHOHIB00L 165-9 FgbaEmoL MOBOLTOE:

2 Constitution of the Republic of South Africa, article 165, https://www.gov.za/sites/default/files/gcis
document/201409/act1080f1996s.pdf

3 Constitution of Kenia, auricle 159, http://www.kenyalaw.org:8181/exist/kenyalex/actview.xal?actid=-
Const2010

4 Icnbodotroemgmo 3olybaldggdcmmdol bobhgdol sbomoda, 3momoes ,,@o8my3000g99mme @ godd-
306>35emg Bocmmdbognamgdobogal”, 2014, 6, http://coalition.ge/index.php?article_id=58&clang=0
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e LOLOBOGOMENMYOD EOTMIYZNEIOIIN0O OO 99390JOOMYOd FbMMMEO
3M0OLAHOHYEOOL O FOBMBIHYOMMOOL, BMIgEo dom 3096 OIMYY-
6909 16O 0g69L 30939MHIMIPOMO® OO YM39mma3omo Jodol, ydoMo-
HaLMBOL, 3039HIMHYO0L Vb FOYHBEIHo0L oMydy

e OM3IOH®M 306L Ob LEbgMAIBOBM MGFOBML OM Jgndmnd HOMY30 LOLO-
30OMmMMad0L B}Y6JE30Mmbocyo0do

e LobgmMABogm MGOaObMYon LOIOBMBAYOTM™Mm O Lb3d MMBOLANYdY-
00L LOTYOMYd0m, EOLTVGYOOL 6O P693H6I6 O 03366 LOLO-
00OHOMMYdL O POG»Y639MYMBOBI6 LOLOFIOMEMYOOL EOIMY30-
©9OMMOOL, 309390 dMadM ML, MoMLYOOL, bgm3oLOBIEMIMOOL O
9B9IH0OBMOOL

e  DOLOTVOOMML F0g® OAMEYTYIMO dGOJOHgdd 06 oOBY39hHOMHOd
LOZOMEYOYM MO Y39 O 30MHOLMZOL O LObYMIBOGM MGZIBEMLM30U,
6HM3gemLOE 0L 9byoo.

396000 3mBLHODHYE0OL 160-9 dgbmo oMObHNMILL, H™MT BOOMIMILOFY-
mgd0oL gobbm®(309(mMgooLOL, LOLOTOG ™M byMIJMZOBYHENMOL 3MBLHODY-
(3000 O 30BMBIYOTMO0M O O 993930JOOMYOO 3MBHG ML 06 domomy-
090L 6900L30gM0 30MOL 06 MEGZOOML FbGHOEV6.

3. LAJAMOIZICML IBIEIALO LALITIEBAICDMDb
dMbydumOItMAd BAM®@3JIBNL 6ALO

LOJOOM3IMML PBYBOYLO LOLOTOGOMMML AMLOTOOMMYgdOL BoMEOA9-
6oL 3OME9LE0 VMOG FMBOBOMYMOL LOJOOMZgMM™ML 3MgdoEabhn. 3oL Bo-
(33O, AMLOTOOMMYgO0L OB OEODHIYMIOL LOJOOM3IMML 3OOHEMOIYOHL
BoM0a396L 0gLHoEEaL JYSMEMaLO LOOZM. JBY6OgLO LOLOTOGMEML FMLO-
dommmaggdalb dgcmhgzoL 3GME9LAN, 0xLHOEO0L JAOMEoLO LOdFML FmMbOBo-
magmod MObb3g®odnd 39693000 3M30LOOL GY3MIYOOOE0JOMOL°, MYI(3O
030MMOM030 3MbHaJLHOL gomzomoLBabgdom, 3603369cMM30600, HMI gL
(330900 dObbM® 0oL 0xLHOEO0L JoommMagLo LOdFML LOJF0OBMOOL
30506LOMYOOL 3OMHOMMHMIYHOE. ©¥3z30M0 360T369MMM3060 JWHOOTMLOY-
00L 3oO(I30 30I3 IBGO®M OFHIYOMIOL boL 0xLbHOEEoL LOdFML Logadono-
BmMO0L HgBRMGIGYd0L LOZOMbL. 36033069(MM30600, HM3 EONL3HBML 0yLHO-
3000 LOOFML B0 FOOBY39H0Ydgd0L B0MgdaL BaLado O, dLY39, LOdZML
6936900L 0MHHY30L IOM(EYIOIYMOE.

5 EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW (VENICE COMMISSION), CDL-
AD (2018)005, Opinion 918/2018.

6 bs 3006Lhodnem (33cm0emgdgdol 36mgdhoor Ig8mmsgedgdyemo Losbemggdel dge3ligds, 0bagemds(znnls
o030b7a3emgd0l gobgamatgdal blhodype (IDFI), 2017, 5.
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4. 3aMbAduMOICMI0) d3JB3MNICNMBI

LOJOO M3 ML PBYHO9LO LOLOBIO HMM™ML 0boEnOH030m, HMIgMoE LbZO
693690303 300H00MgL, LOJOOHMZgEML 3MBLAHODHIYB00T0 doLObO FoMmomydo
AmLOFOOHOMGMO FJIYBIMIMMMO0L 3G06(303D9, MOE 3MBOHOIYIMHOO Yo Tg-
RoLEAL. dLY39 TFJWOMO, HMA LOLOTOIO I ML GHYMMZObOBOENd 06 M0330-
OG0 0 Jgodmado dobEaL Y30@ME gobByLgdYmmo FMLOTOOMIOL MOBO-

390M00Ob omo30LIBMYdOL LOWYJZ39mO.

©Jb3d36a

300006909 6o 0gboL JgxzoLydd 08dLMVD EVZV330GMmgdom, HMA ,,Lo-
LOTOOMMM LYEMOLYRBRMJOOL MO3T0 obbMMB0gIMYdMmo GOIYb0dg 3603-
369mM™3060 @O 3MBOHOIYMO 33¢0mgo0lL 30xbgEO30M, 3MBLHODHIEOIG0 Bg-
RM®3O LOLOFOGOMMML BOBOMT0 FMOMLM3EO EVTOHJO0m FMIBOOYOOL O
ALEYMOOL. OO FMGNOL, 03 OHYBMGHIYOOL O FOMO FJI3IO0L FOOBOENNBY-
00L, MOE 6MMM BeMgddo FoGOMMALOFIYMGO0L LOLHYTOTo obbMGHEF0YIEO.
oLY39, HIBMG IO F0FOOHMIYMO YOO YMHBOMOYM 03 3H0dOLHOOL OIIMH30L-
396, ®03 899436000 LOdFML bgemdo 3MBEIBHEG0MHOYMO OYOOMOBLYdgINO
domMOIBMId0m, OOOBRMGIOMOBYOYI0 3OMEBIDIMIO0MO O OOBY39MH0-
m9d900L 30MYOooL 3MOIH030m, BOE @MINBObHIM $37B90L 0dmy3L Jgbod-
MYOMMOOL, do3emMgbo 0gmbomb LEOLOTOGOMMM™MT0N FMZIMY69d0L 3ob3z0MOMY-
00%9 O 86083690M™M3060 3oOBY39h0mgdgd0L d0mgdodg“.

7 306bhodnEen®o 33ememmgdgdel 3Gmgdhol 8gegoliges, EMC, 2017, https://emc.org.ge/ka/products/
emc-assesses-the-work-of-the-constitutional-commission-and-the-project-of-constitutional-chang-
€s-5
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GUARANTEES OF THE
INDEPENDENCE OF THE
JUDGE ACCORDINGTO
THE NEW EDITION OF THE
GEORGIAN CONSTITUTION

Tamar Avaliani

Affiliated associate professor of the Caucasus
International University, PhD in Law

KEY WORDS: Court, Independence, Reform

RESUME

Institutional legitimacy of the judiciary is formally and qualitatively distinct from
the legitimacy of political branches and it is considerably more difficult to establish.
Judicial legitimacy is built upon the actual and perceived institutional independence
and impartiality, and more importantly, through a long process of giving reasoned
decisions, as well as, cultivating a public perception of judicial fidelity to law .

During the 2017 Constitutional Reform significant amendments have been made
to the Constitution of Georgia with regard to strengthening independence of judicial
system. Despite of the positive amendments, Georgian legislation needs improve-
ments in the direction of independence of the court and individual judges. The re-
port analysis constitutional guarantees of the judge and the total judicial system, its
legislative deficiencies and advantages. The report envisages analysis of the best
practice and successful international experience regarding independence of the ju-
diciary. The analysis is based on the following methodology - de lege ferrenda and
the international experience.

NOTES:

1. Zedelashvili D., 2017 Constitutional Reform in Georgia: another
misguided quest or genuine opportunity?http://constitutionnet.org/
news/2017-constitutional-reform-georgia-another-misguided-quest-
or-genuine-opportunity (In English)
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2. Constitution of the Republic of South Africa, article 165, https://www.
gov.za/sites/default/files/gcis_document/201409/act1080f19965s.pdf
(In English)

3. Constitution of Kenia, auricle 159, http://www.kenyalaw.org:8181/
exist/kenyalex/actview.xgl?actid=Const2010 (In English)

4. The Analysis of the responsibility system of judges, 2014, 6, http://
coalition.ge/index.php?article_id=58&amp;clang=0 (In Georgian)

5. EUROPEAN COMMISSION FOR DEMOCRACY THROUGH LAW
(VENICE COMMISSION), CDL-AD(2018)005, Opinion 918/2018 (In
English)

6. The Evaluation of the new constitutional amendments, Institute for
Development of Freedom of Information (IDFI), 2017, 5 (In Georgian);

7. The Evaluation of the Draft Constitutional Law, EMC, 2017, https://emc.
org.ge/ka/products/emc-assesses-the-work-of-the-constitutional-
commission-and-the-project-of-constitutional-changes-5 (In Georgian)
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