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reziume

winamdebare Tema eZRvneba evropuli sasamarTlos erT-erTi funqciis - sakonsulta-

cio daskvnis gacemis samarTlebriv aspeqtebs. statiaSi yuradReba gamaxvilebulia sa-

konsultacio daskvnis rogorc dadebiT, aseve im problematur sakiTxebze, romlebic 

konvenciis me-16 damatebiT oqmSi iqna gacxadebuli.  

sasamarTlos sakonsultacio daskvnis funqcia, rasac konvencia gvTavazobs, war-

moadgens gzamkvlevs samarTlebriv sakiTxebSi, vinaidan politikurma organom SeiZleba 

sworad ver gadawyvitos samarTlebrivi sakiTxi. rac Seexeba konvenciis me-16 oqmiT Se-

motanil siaxles - saqmis gadawyvetis procesSi sakonsultacio daskvnis gacemas erovnu-

li umaRlesi iurisdiqciebisaTvis - aRniSnulma SeiZleba SezRudos erovnuli sasamarT-

loebis damoukidebloba da isini moeqcnen strasburgis sasamarTlos sakonsultacio 

daskvnis gavlenis qveS. 

amasTanave, SeiZleba strasburgis sasamarTlo aRmoCndes Tavis mier gacemuli sa-

konsultacio daskvnis mZevali, vinaidan erovnuli sasamarTloebis mier sakonsultacio 

daskvnis safuZvelze miRebuli gadawyvetileba SesaZlebelia SemdgomSi strasburgis sa-

samarTloSi gasaCivrdes.

maSasadame, aRniSnuli oqmis ratifikacia amcirebs erovnuli iurisdiqciebis damou-

kideblobis xarisxs. aRniSnuli sakiTxi legimetriuli TvalsazrisiT jer-jerobiT ar 

aris saTanadod Seswavlili da gamokvleuli. winamdebare statia warmoadgens, samarTle-

brivi marTlmzomelobis konteqstSi, am riskebis mecnierul doneze gaanalizebas.

RESUME

This study explores Legal Aspects of Advisory Opinion which is one of the functi ons of the European 
Court of Human Rights. The study describes positi ve as well as those problemati c issues of Advisory Opinion 
which have been outlined in Protocol No.16 to the Conventi on on the Protecti on of Human Rights and Funda-
mental Freedoms. The aforementi oned topic has not yet been explored from a legiti mate perspecti ve. 
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The functi on of Advisory Opinion, as proposed by the European Court of Human Rights, is to provide a 
legal guideline since a politi cal body may not properly decide a legal issue. Provision of an Advisory Opinion 
to the highest nati onal jurisdicti ons relati ng to pending cases, as a novelty introduced by Protocol No.16, may 
itself limit the independence of and cause the impact on nati onal courts.

Apart from that, the European Court of Human Rights may itself be impacted by its Advisory Opinion as 
a decision of nati onal courts could be appealed to the European Court of Human Rights. 

Rati fi cati on of Protocol No.16, therefore, reduces the level of independence of nati onal jurisdicti ons. 
This study aims to analyze those risks within the scienti fi c level in context of legal measurement.

Sesavali

adamianis uflebaTa evropuli sasamarTlos funqciebSi mxolod marTlmsajulebis 
aRsruleba rodi Sedis. ra Tqma unda, marTlmsajulebis ganxorcieleba sasamarTlos um-

Tavresi funqciaa, magram adamianis uflebaTa evropul sasamarTlos gaaCnia agreTve iseTi 
funqciebi, rogoricaa konvenciis interpretacia, propaganda da sakonsultacio daskvnis 
gacema.

konvenciis interpretacia gulisxmobs sasamarTlos mier konvenciis romelime muxlis 
ganmartebas. magaliTad, sasamarTlom interpretaciis Sedegad gaafarTova konvenciis me-8 
muxlis sazRvrebi, romelic icavs pirad da ojaxur cxovrebas da miiCnia, rom piradi cx-

ovrebis ufleba gulisxmobs aseve ekologiurad sufTa garemoSi cxovrebis uflebas. maSa-
sadame, konvenciaSi arapirdapir iqna Semotanili ekologiuri uflebebi.1

rac Seexeba sasamarTlos mier propagandis funqciis ganxorcielebas, igi iTvalis-

winebs codnis gavrcelebas konvenciaSi gaTvaliswinebuli uflebebis Sesaxeb. sasamarTlos 
yvela TanamSromels evaleba ganavrcos codna aRniSnuli mimarTulebiT.

1. sakonsultacio daskvnis konvenciuri moTxovnebi

yvela sxva funqciebs Soris, sasamarTlos gaaCnia iseTi mniSvnelovani funqcia, 

rogoricaa sakonsultacio daskvnis gacema. sakonsultacio daskvnis gacema gaTvalis-

winebulia evropuli konvenciis 47-e muxliT, romlis Tanaxmadac, sasamarTlos SeuZlia, 

ministrTa komitetis TxovniT, gasces sakonsultacio daskvnebi samarTlebriv sakiTx-

ebze, romlebic exeba konvenciisa da misi oqmebis ganmartebas. sakonsultacio daskvnas 

sasamarTlos sTxovs ministrTa komiteti daswrebis uflebis mqone warmomadgenelTa xme-

bis umravlesobiT. amis Semdgom, sasamarTlo Tavad gadawyvets, ganekuTvneba Tu ara sa-

samarTlos kompetencias ministrTa komitetis mier wardgenili Txovna sakonsultacio 

daskvnis Sesaxeb da gasces Tu ara sakonsultacio daskvna.

1 strasburgis sasamarTlom konvenciis me-8 muxlis darRvevad miiCnia narCenebis gadamamuSavebeli 

qarxnis gamonabolqviT garemos dabinZureba, riTac ziani adgeboda adamianebis piradi da ojaxuri 

cxovrebis dacvis uflebas. aRniSnul saqmeze sasamarTlom daaadgina, rom ,,garemos mniSvnelovanma 

dabinZurebam, SeiZleba marTlac moaxdinos gavlena individTa keTildReobaze da xeli SeuSalos maT, 

rom isargeblon TavianTi sacxovrebliT. aRniSnuli uaryofiT gavlenas moaxdens maT pirad da ojaxur 

cxovrebaze, miuxedavad imisa, maTi janmrTeloba aRmoCnda Tu ara mniSvnelovani safrTxis qveS’’. 1994 

wlis 9 dekembris saqme N303-C. lopez ostra espaneTis winaaRmdeg § 51.
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maSasadame, sasamarTlos aqvs sakonsultacio daskvnis gacemis ara valdebuleba, ar-

amed uflebamosileba da Tavad wyvets, gasces Tu ara sakonsultacio daskvna. konsultaci-

is gacema zogadad ar warmoadgens sasamarTlos funqcias, magram vinaidan adamianis ufleba-

Ta saerTaSoriso sasamarTlo warmoadgens evropis sabWos struqturul erTeuls, amitom 
mas, gamonaklisis saxiT, gaaCnia es specifikuri funqcia, raTa moaxdinos organizaciis sxva 
struqturebis meti garkveuloba samarTlebriv sakiTxebSi.2 amgvarad, mTavari safuZveli 
sakonsultacio daskvnis gacemisa, aris evropis sabWos informireba samarTlebrivi kuTxiT 
ama Tu im problematur sakiTxebTan dakavSirebiT.

sakonsultacio daskvnis gacemis funqcia aqvs aseve msoflios sxva did iurisdiqciebs. 
magaliTad gaeros generalur asambleas an uSiSroebis sabWos, SeuZliaT mosTxovon saer-

TaSoriso sasamarTlos sakonsultacio daskvnebi nebismier iuridiul sakiTxze3. adamianis 
da xalxTa uflebebis afrikuli sasamarTlos reglamenti iTvaliswinebs sakonsultacio 
daskvnis gacemis SesaZleblobas afrikuli kavSiris struqturuli organoebis, wevri saxel-

mwifoebis an kavSiris mier aRiarebuli organizaciebis Txovnis SemTxvevaSi.4 

aris mTeli rigi sakiTxebi, romlis drosac adamianis uflebaTa evropul sasamarT-

los ara aqvs sakonsultacio daskvnis gacemis ufleba. magaliTad, iseT saqmeze, romelic 
momavalSi SeiZleba konvenciis samarTalwarmoebis sagani gaxdes da sasamarTlos davis re-

JimSi mouwios misi ganxilva. aseT SemTxvevaSi sasamarTlo uars ganacxadebs sakonsulta-

cio daskvnis gacemaze, raTa SemdgomSi ar gaxdes Tavis mier gacemuli daskvnis `mZevali~. 
maSasadame, sakonsultacio daskvnebi ar unda exebodes konvenciaSi da mis oqmebSi daculi 
uflebebis ganmartebas - `is rac SeiZleba ganxilul iqnes sasamarTlo wesiT, ar SeiZleba 
sakonsultacio daskvnebis meSveobiT mogvardes~.5

sakonsultacio daskvnebs iRebs didi palata xmaTa umravlesobiT. im SemTxvevaSi, Tu 
sasamarTlo gascems sakonsultacio daskvnas, mas aqvs misi dasabuTebis valdebuleba. `sa-
samarTlos sakonsultacio daskvnebi unda iyos dasabuTebuli~.6 dasabuTeba aris ndobis 
mTavari safuZveli. nebismieri gadawyvetilebis dasabuTeba zrdis misdami ndobis xarisxs. 
Sesabamisad, sakonsultacio daskvna, iseve rogorc sasamarTlos sxva gadawyvetileba, unda 
dasabuTdes, raTa pasuxi gaeces samarTlebriv sakiTxebs da adgili ar hqondes samarTle-

briv gaurkvevlobas.

Tu sakonsultacio daskvna mTlianad an nawilobriv ar gamoxatavs mosamarTleTa erT-

sulovan azrs, nebismieri mosamarTle uflebamosilia, daurTos mas gansakuTrebuli azri.7 
maSasadame, mosamarTleebma SeiZleba gamoxaton gansxvavebuli mosazrebebi, rodesac adgi-

li aqvs maT Soris azrTa SeuTanxmeblobas.

sakonsultacio daskvnis gacema calke oqmis saxiT regulirdeboda konvenciis 1963 
wlis n° 2 damatebiT oqmSi.8 gamomdinare iqedan, rom aRniSnuli oqmis pirveli muxlis meore 

2 msgavsi funqcia ar SeiZleba hqondes, magaliTad, sisxlis samarTlis saerTaSoriso sasamarTlos, rome-

lic arcerTi saerTaSoriso organizaciis egidiT ar aris Seqmnili, aris damoukidebeli, mudmivmoqmedi 
organo da mWidrod TanamSromlobs gaerosTan.

3 gaerTianebuli erebis organizaciis wesdeba. muxli 96. §1; marTlmsajulebis saerTaSoriso sasamarTlos 
statuti. muxli 65. §1.

4 adamianis da xalxTa uflebaTa afrikuli qartiis safuZvelze (1981) 2008 wlis 20 ivniss daarsebuli ada-

mianisa da xalxTa uflebebis afrikuli sasamarTlos reglamentis 68-e da 73-e muxlebi. htt p://www.afri-
can-court.org/fr/index.php/documents-legal-instruments/basic-documents.

5 korkelia k., qurdaZe i. `adamianis uflebaTa saerTaSoriso samarTali adamianis uflebaTa evropuli kon-

venciis mixedviT~. evropis sabWos sainformacio biuro saqarTveloSi. Tbilisi. 2004w. gv.120.
6 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvecia. romi. 1950. muxli 49 (1).
7 Idem, 49 (2).
8 Protocole n° 2 à la Conventi on de sauvegarde des Droits de l’Homme et des Libertés fondamentales, attribant à la Cour 

européeunne la competence de donner des avis consultatifs.
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paragrafi miuTiTebda komisiis funqciaze, romelic SemdgomSi gauqmda me-11 oqmiT,9 Sesa-
bamisad, aucilebeli gaxda aRniSnuli teqstis Sesworeba da Tanxvedra. mizanSewonilad iqna 
miCneuli, rom momxdariyo meore oqmis me-11 oqmSi inkorporireba, da ara meore oqmis gas-
woreba. gamomdinare iqedan, rom Tavad me-11 oqmi mTlianad iqna inkorporirebuli konvenci-

is teqstSi, Sesabamisad, sakonsultacio daskvnis gacemis regulacia, romelsac me-11 oqmi 
gasworebuli saxiT gvTavazobs, inkorporirebulia konvenciis 47-e, 48-e da 49-e muxlebSi. es 
muxlebi TiTqmis identuria me-2 damatebiTi oqmis, magram amoRebuli iqna komisia, rogorc 
ukve ararsebuli organo.

amasTanave, konvenciis meore damatebiTi oqmi iTvaliswinebda ministrTa komitetis 
daswrebis uflebis mqone warmomadgenelTa ori mesamedis xmebis aucileblobas sasamarT-

losaTvis sakonsultacio daskvnis mimarTvis uflebisaTvis. ori mesamedis xmebis piroba, 
konvenciis me-10 oqmis safuZvelze, Seicvala komitetSi daswrebis uflebis mqone warmo-

madgenelTa xmebis umravlesobiT.10

2. sasamarTlo praqtika

sasamarTlosadmi mimarTva sakonsultacio daskvnis gacemis TxovniT pirvelad ganx-
orcielda 2004 wels. ministrTa komitetis Txovna exeboda damoukidebel saxelmwifoTa 
Tanamegobrobis adamianis uflebaTa konvencias. sasamarTlos mimarTes TxovniT, gadaewyvi-

ta, CaiTvleboda Tu ara damoukidebel saxelmwifoTa Tanamegobrobis adamianis uflebebis 
komisia saerTaSoriso gamoZiebis an mogvarebis kidev erT instanciad.11

2004 wlis 2 ivnisis gadawyvetilebiT, didma palatam erTxmad daadgina, rom sasamarT-

loSi Setanili Txovna ar xvdeboda sakonsultacio daskvnis gacemis kompetenciis far-

glebSi. konvenciis 47-e muxli gamoricxavda sasamarTlos kompetencias, radgan saqme exe-
boda imgvar sakiTxs, rac momavalSi SeiZleboda gamxdariyo konvenciis samarTalwarmoebis 
sagani.

Semdgomi mimarTva sasamarTlosadmi sakonsultacio daskvnis gacemis Taobaze ganx-
orcielda 2008 wels, roca sasamarTlom miiRo pirveli sakonsultacio daskvna. ministrTa 
komitetis Txovnis safuZvelze, sasamarTlos did palatas sakonsultacio daskvnaSi unda 
Seefasebina evropuli sasamarTlos mosamarTleobis kandidatTa siebis Semadgenlobis 
sakiTxi, mdedrobiTi kandidatebis warmoudgenlobis gamo.

aRniSnul SemTxvevaSi, saparlamento asambleam uaryo maltis mier 2006 wels SeTavaze-

bul kandidatTa sia, romelic mxolod mamrobiTi sqesis warmomadgenlobiT iyo dakomple-

qtebuli. siis uaryofis mizezi is gaxldaT, rom masSi ar figurirebda arcerTi mdedrobiTi 
sqesis warmomadgeneli. saparlamento asamblea miCnevda, rom aRniSnuliT adgili hqonda qa-
lTa diskriminacias da darRveuli iyo genderuli balansi.
9 konvenciis me-11 oqmma, romelic ZalaSi Sevida 1998 wlis 1 noembers, komisia Secvala sruli datvirTviT 

momuSave sasamarTloTi. komisiis funqciebSi Sedioda sarCelebis misaRebobis ganxilva, morigebis pro-

ceduris Catareba, faqtebis gamoZieba, daskvnebis SemuSaveba da sasamarTloSi saqmis aRZvra. maSasadame, 
politikuri organo ganixilavda samarTlebriv sakiTxebs. me-11 oqmma gaauqma komisia da aRniSnuli ufle-

bebi mianiWa Tavad sasamarTlos.
10 1992 wlis 25 martis adamianis uflebaTa evropuli konvenciis me-10 oqmis pirveli muxliT gauqmebuli iqna 

Zveli konvenciis 32-e muxlis pirveli paragrafis Canaweri `ori mesamedi~. aqedan gamomdinare, me-11 oqmis 
inkorporirebis Sedegad konvenciis axali tqstis 47-e muxlidan amoRebuli iqna aRniSnuli piroba.

11 adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konveciis Tanaxmad sasamarTlo ar ganixilavs 
wardgenil ganacxads, Tu aRniSnuli saqme gadaeca saerTaSoriso gamoZiebis an mogvarebis sxva instancias. 
muxli 35 (2 `b~).
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konvenciis Tanaxmad, mosamarTles, saxelmwifos mier wardgenili sami kandidatisgan 
Semdgari siidan, xmaTa umravlesobiT irCevs saparlamento asamblea.12 konvencia ar akonk-

retebs kandidatebis SerCevis kriteriumebs sqesis mixedviT. mosamarTleebisaTvis ward-

genili moTxovnebi, romelTac konvencia savaldebulod acxadebs, aris is, rom maT unda 
axasiaTebdeT `maRali zneobrivi Tvisebebi an/da unda flobdnen maRali samosamarTlo Ta-

namdebobis dasakaveblad aucilebel kvalifikacias, an unda iyvnen aRiarebuli kompeten-

turobis mqone samarTalmcodneebi~.13

2008 wlis 12 Tebervlis gadawyvetilebiT, sasamarTlom Tavis pirvel sakonsultacio 
daskvnaSi erTxmad miiCnia, rom saparlamento asambleis praqtika kandidatTa siebis uary-

ofis Sesaxeb, mxolod genderTan dakavSirebuli problemis gamo, SeuTavsebeli iyo konven-

ciasTan, maSin roca warmodgenili kandidatebi srulad akmayofilebdnen konvenciis 21-e 
muxlis moTxovnebs. miTumetes, roca dainteresebuli saxelmwifo iRebda yvela aucilebel 
da saTanado zomas imis uzrunvelsayofad, rom siaSi moxvedriliyvnen naklebad warmodge-

nili sqesis kandidatebic.14

sasamarTlo aseve aRniSnavs, rom saxelmwifos mier warmodgenili sia, sasurvelia, Sei-
cavdes minimum erTi gansxvavebuli sqesis kandidats da warmdgenma saxelmwifom unda mimar-

Tos yvela zomas, raTa kandidatTa siaSi orive sqesis kandidatebi iyvnen asaxulni.

SeiZleba davaskvnaT, rom sqesis mixedviT kandidatebis SerCeva arTulebs maTi Ser-

Cevis sakiTxs. SerCeva unda moxdes ara sqesis, aramed im kriteriumebis gaTvaliswinebiT, 
romelTa Sesrulebac SemdgomSi mas samosamarTlo funqciis ganxorcielebisas daevaleba. 
Sesabamisad, calkeul SemTxvevebSi, SeiZleba, adgili hqondes kandidatTa siaSi romelime 
sqesis warmomadgenlis naklebi odenobiT warmodgenas.

Cvens SemTxvevaSi generaluri asamblea kandidatTa SerCevis dros damatebiT ayenebs 
im pirobebs, romelsac Tavad miiCnevs Sesabamisad, maSin, roca konvenciis 21-e muxli miu-

TiTebs mxolod kandidatis maRal zneobriv Tvisebebze da profesiul kvalifikaciaze.

Tumca aRniSnuli ar niSnavs, rom sqesis gaTvaliswinebis faqtori srulad iqnas uary-

ofili. dainteresebulma saxelmwifom unda mimarTos yvela zomas, rogorc amas sasamarT-

lo aRniSnavs, rom orive sqesis kandidatebi Tanabrad iqnen SerCeulni, magram es ar unda 
iyos mTavari ganmsazRvreli faqtori kandidatebis SerCevis procesSi da upiratesoba unda 
mieniWos maT profesiul Tvisebebs. saxelmwifos mxridan sqesTa araTanabari warmodgena, 
rodesac daculia konvenciis 21-e muxlis pirobebi, ar unda gaxdes kandidatTa ganxilvaze 
uaris Tqmis mizezi. aRniSnuli daskvna SeiZleba gakeTdes iqedan gamomdinare, rom adamianis 
uflebaTa evropuli konvencia ar iTvalisiwinebs raime specialur wess, romelic genderul 
paritets savaldebulod miiCnevda.

amgvari wesi gaaCniaT mxolod saerTaSoriso sisxlis samarTlis sasamarTlosa15 da 
adamianisa da xalxTa uflebaTa afrikul sasamarTloebs16, romelic maT SemadgenlobaSi qa-
lisa da mamakacis Tanabrad warmodgenis valdebulebas iTvaliswinebs.

rac Seexeba erovnul sasamarTloebs, amgvari valdebuleba Cadebulia avstriis, bel-

giisa da latviis kanonmdeblobaSi, romlis Tanaxmadac maTi uzenaesi da konstituciuri sa-
samarTloebi genderuli TanasworobiT unda iqnen warmodgenilni.
12 idem, (22).
13 idem, (21).
14 Avis consultati f sur certaines questi ons juridiques relati ves aux listes de candidats présentées en vue de l’électi on des juges de 

la Cour européenne des droits de l’homme. Cour EDH, G.C, 12 février 2008.
15 sisxlis samarTlis saerTaSoriso sasamarTlos romis wesdeba. 1998 w. muxli 36. punqti 8. (iii).
16 Protocole relati f à la Charte Africaine portant sur la Créati on d’une Cour Africaine des Droits de l’Homme et des Peuples. Le 

10 juin 1998. Arti cle 12 §2.
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aRsaniSnavia, rom SemdgomSi maltis mier moxda mxolod mdedrobiTi sqesis kandidat-

Ta warmodgena. im SemTxvevaSi, Tu sapirispiro sqesis siis warmodgena saxelmwifos mxridan 
saparlamento asambleam qalTa diskriminaciad Seafasa, maSin mxolod iseTi siis warmodge-

na, sadac mxolod mdedrobiTi sqesi figurirebs, ukudiskriminaciad SeiZleba Sefasdes.

Tavisi arsebobis manZilze adamianis uflebaTa evropulma sasamarTlom meore sakon-

sultacio daskvna gasca 2010 wels. ministrTa komitetis TxovniT, sasamarTlos unda ga-
daewyvita saparlamento asambleis mier mosamarTleTa arCevis procedura. kerZod, ukrain-

as, romelsac wardgenili hqonda mosamarTleobis kandidatTa sia saparlamento asambleaSi, 
surda, ukan gaeTxova igi, erTi wevris uaris Tqmis gamo. Semdeg ki unda waredgina ganaxlebu-

li sia. saparlamento asamblea miiCnevda, rom ukrainas unda Seevso ukve warmodgenili sia da 
daematebina mxolod erTi kandidati, anu Seevso mxolod erTi gamoTavisuflebuli adgili. 

sasamarTlom 2010 wlis 22 ianvris sakonsultacio daskvnaSi miiCnia, rom Tu xelSem-

kvrel mxares aqvs sruli Tavisufleba, Seadginos kandidatTa sia da am mxriv aranairi kanon-

ieri Careva evrosabWos mxidan ar xdeba, maSin mas SeuZlia, Tavisi mizeziT amoiRos kidec si-
idan kandidati. erTaderTi SezRudva, romelic SeiZleba xelSemkvrel mxares hqondes, aris 
is, rom xeli ar SeuSalos saparlamento asambleis mier arCevnebis proceduris normalur 
msvlelobas da ar daarRvios am proceduris grafiki. am mxriv, aucilebelia bolo vadis 
daweseba saxelmwifosTvis, raTa aRniSnuli procedurebi ar dairRves.17 manamde ki saxelm-

wifo srulad aris Tavisufali Secvalos an Seasworos Tavdapirvelad wardgenili sia.

3. me-16 oqmis samarTlebrivi usworobani 

evrosabWos 2013 wlis 2 oqtombris me-16 damatebiTma oqmma erTgvari siaxle Semoita-

na strasburgis sasamarTlo praqtikaSi. aRniSnuli oqmis Tanaxmad, maRali xelSemkvreli 
mxareebis umaRles iurisdiqciebs (saqarTvelos SemTxvevaSi uzenaesi da sakonstitucio 
sasamarTloebi), saTanado safuZvlebis arsebobisas, SeuZliaT, sakonsultacio daskvnis 
gacemis moTxovniT, mimarTon adamianis uflebaTa evropul sasamarTlos Tavis warmoebaSi 
arsebul saqmesTan dakavSirebiT.18 sakonsultacio daskvnas gascems didi palata. ganxil-

vaSi monawileobs maRali xelSemkvreli mxaris warmomadgeneli mosamarTle ex offi  cio wesiT.

me-16 oqmi krZalavs konvenciis 57-e muxliT gaTvaliswinebul yovelgvar daTqmas. 
gansxvavebiT sxva oqmebisagan, igi ar iqneba savaldebulo konvenciis monawile saxelmwifoe-

bisaTvis da gamoyenebuli iqneba mxolod xelmomweri saxelmwifoebis mimarT. oqmi ZalaSi 
Sedis mxolod mas Semdeg, rac evrosabWos wevri 10 saxelmwifo moaxdens mis ratifikacias.

oqmis preambulis mixedviT, aRniSnuli siaxlis mizania strasburgis sasamarTlosa 
da erovnul iurisdiqciebs Soris urTierTqmedebis gaRrmaveba da subsidiurobis princi-

pis gamyareba. amasTanave, cxadia, Tu erovnuli iurisdiqciebi strasburgis sasamarTlos 
daskvnebs gaiTvaliswineben da sakiTxs konvenciis Sesabamisad gadawyveten, naklebi sarCeli 
Seva strasburgis sasamarTloSi, rac sargebels moutans rogorc mxareebs, aseve xels Seu-

wyobs sasamarTlos gantvirTvas.

rogorc viciT, strasburgis sasamarTlo ar aris erovnuli sasamarTlo xelisuflebis 
zemdgomi instancia. am organos ar SeuZlia Secvalos erovnuli normatiuli an individual-

17 Avis consultati f sur certaines questi ons juridiques relati ves aux listes de candidats présentées en vue de l’électi on des juges de 
la Cour européenne des droits de l’homme (n° 2) (Cour EDH, G.C, 22 janvier 2010). (§ 46).

18 Protocole n°16 à la Conventi on de sauvegarde des Droits de l’homme et des Liberté fondamentales. Strasbourg, 2.X.2013. Art. 1.
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uri aqti.19 Tavisi subsidiuri xasiaTidan gamomdinare, igi ganixilavs uflebaTa darRvevis 
konkretul faqtebs, romelTa mogvarebac ver moxerxda erovnul doneze da SeuZlia, daafiq-

siros mxolod konvenciis konkretuli muxlis darRveva. gadawyvetileba saqmeze `asaniZe 
saqarTvelos winaaRmdeg~ gamonaklisad SeiZleba miviCnioT, sadac sasamarTlom gamosca Se-
degobrivi gankarguleba momCivanis dauyovnebliv ganTavisuflebis Sesaxeb.20 „konvencia es 
aris subsidiuri sistema, romelic yvelaze ufro efeqtianad da saimedod maSin moqmedebs, 
rodesac gasaCivrebuli darRvevebi erovnul sasamarTloSive SeiZleba Semowmdes.21

SeiZleba iTqvas, rom 2013 wlis 2 oqtombris me-16 oqmi garkveulwilad warmoadgens 
aRniSnuli subsidiurobis principidan erTgvar gadaxvevas. msgavs SemTxvevaSi strasbur-

gis sasamarTlo gvevlineba rogorc erovnuli sasamarTlo gadawyvetilebis miRebis mTa-

vari mamoZravebeli Zala, maSin rodesac igi meoradi, anu subsidiuri xasiaTis SeiZleba iyos 
da imsjelos mxolod erovnuli umaRlesi iurisdiqciebis mier miRebuli gadawyvetilebis 
konvenciasTan Sesabamisobaze.

maSasadame, me-16 oqmi zRudavs swored im princips, romlis gamyarebasac preambulaSi 
Tavad usvams xazs da rasac oqmis mTavar miznad da Sinaarsad miiCnevs.

amasTanave, izRudeba erovnuli iurisdiqciebis damoukideblobis xarisxi, vinaidan 
strasburgis sasamarTlos sakonsultacio daskvna erovnuli sasamarTloebis mier SesaZle-

belia aRqmuli iqnes rogorc miTiTeba, Tu rogori gadawyvetileba unda miiRon konkretul 
saqmeze. marTalia, oqmis mixedviT, adamianis uflebaTa evropul sasamarTlos sakonsulta-

cio daskvnas ara aqvs savaldebulo xasiaTi, magram erovnuli sasamarTlosaTvis saerTaSo-

riso sasamarTlos sakonsultacio daskvnas udaod didi gavlena SeiZleba hqondes saboloo 
gadawyvetilebis misaRebad. Sesabamisad, irRveva sasamarTlos damoukideblobis saerTaSo-

risod aRiarebuli fundamenturi principi.

me-16 oqmSi sruli bundovanebaa, rogor gadawydeba sakiTxi, Tu sakonsultacio daskv-

na miuTiTebs konstituciis konvenciasTan Seusabamobas. ras unda daeyrdnos sasamarTlo 
aseT SemTxvevaSi - erovnul konstitucias Tu konvencias?

saqarTvelos kanonmdebloba aRiarebs saerTaSoriso samarTlis primats, garda im 
SemTxvevisa, Tu saerTaSoriso norma ar ewinaaRmdegeba Tavad konstitucias an konstituci-

ur kanons.22 Sesabamisad, zemoT aRniSnul situaciaSi erovnuli sasamarTlo iZulebuli gax-
deba daeyrdnos konstitucias da daarRvios konvencia.

me-16 oqmi ewinaaRmdegeba aseve Tavad konvenciis 47-e muxliT gacxadebul sakon-

sultacio daskvnis princips. aRniSnuli muxlis mixedviT sakonsultacio daskvna ar unda 
exebodes konvenciiTa da misi oqmebiT daculi uflebebebis ganmartebas. man ar unda gasces 
sakonsultacio daskvna iseT saqmeze, romelic momavalSi SeiZleba gaxdes samarTalwarmoe-

bis sagani da sasamarTlos davis reJimSi mouwios am saqmis ganxilva. 47-e muxlis akrZalva ga-
momdinareobs myari logikidan, rom saqmis ganxilvis procesSi sasamarTlo ar moeqces Tavis 
mier gacemuli sakonsultacio daskvnis gavlenis qveS.

19 saqmeSi selmuni safrangeTis winaaRmdeg sasamarTlo uTiTebs, rom igi ver gascems brZanebas, romlis 
Sesrulebac savaldebulo gaxdeba erovnul doneze. ganmcxadebeli moiTxovda, darCenili vada moexada 
niderlandebis cixeSi. niderladebis mxare ar iyo amis winaaRmdegi. strasburgis sasamarTlom ganmarta, 
rom, konvenciis Tanaxmad, mas ara aqvs uflebamosileba, gasces amgvari brZaneba. AFFAIRE SELMOUNI c. FRANCE. 
(Requête n° 25803/94) 28 juillet 1999.

20 asaniZe saqarTvelos winaaRmdeg. (saCivari no. 71503/01) 2004 wlis 8 aprili. §202,203.
21 vildhaberi l., „adamianis ufleba: rogor unda icavdes mas strasburgisa da erovnuli sasamarTloebi“, 

Jurnali „adamiani da konstitucia“, 1, 2002 weli, gv. 60.
22 saqarTvelos konstitucia. 1995 wlis 24 agvisto. mux. 6.
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erovnul sasamarTloebSi sakonsultacio daskvnis gacema konvenciis aRniSnuli mux-

lis uxeS darRvevad SeiZleba Sefasdes, vinaidan mxareebs ar ekrZalebaT sakonsultacio 
daskvnis miRebis Semdeg saqme gaasaCivron strasburgis sasamarTloSi. msgavsi akrZalva 
arc SeiZleba dauwesdeT mxareebs, radgan SeizRudeba konvenciis 34-e muxliT gaTvalis-

winebuli individualuri ganacxadis pirobebi, romlis Tanaxmadac nebismier fizikur pirs 
ufleba aqvs mimarTos evropis sasamarTlos. 

amgvarad, igive sakiTxi, romelzec ukve strasburgis sasamarTlos gacemuli aqvs sa-
konsultacio daskvna erovnul doneze, SeiZleba gaxdes SemdgomSi misi ganxilvis sagani. 
aseT SemTxvevaSi, sasamarTlo aRmoCndeba mis mier gacemuli sakonsultacio daskvnis 
mZevali da ugulvelyofili iqneba konvenciis 47-e muxlis moTxovnebi.

Tu erovnuli sasamarTlo SeZlebs sakonsultacio daskvnis gavlenisagan Tavis daR-

wevas, maSin vawydebiT aranakleb Seusabamobas - ratom gaagzavna erovnulma sasamarTlom 
saqme saerTaSoriso sasamarTloSi, rodesac mis azrs ar iTvaliswinebs? aseT SemTxvevaSi 
Zneli gaxdeba mxareebisaTvis damajerebeli poziciis dasabuTeba da Seiryeva erovnuli 
iurisdiqciis ndobis sakiTxi.

garda amisa, erovnuli umaRlesi iurisdiqcia ideaSi warmoadgens yvelaze maRali 
iuridiuli kompetenciis mqone organos qveyanaSi. mis mier sakonsultacio daskvnis mis-
aRebad sxva, Tundac saerTaSoriso sasamarTlosadmi mimarTva, akninebs am organos da 
mas samarTlebrivi sakiTxebisadmi naklebad ganswavlulad warmoaCens. evrosabWos sxva 
struqturuli erTeulisaTvis samarTlebriv sakiTxebze ganmartebis micema xSir SemTx-

vevaSi SeiZleba aucilebelic ki gaxdes, vinaidan politikurma organom ver gaarTvas Tavi 
samarTlebrivi sakiTxebis sworad gadawyvetas, magram iuridiuli organosaTvis samarT-

lebrivi sakiTxebis ganmartebis Txovna, garkveul uxerxulobas warmoqmnis erovnuli 
umaRlesi sasamarTloebisaTvis maTi kompetenciis Sefasebidan gamomdinare. aRniSnuli 
gvafiqrebinebs, rom erovnul umaRles iurisdiqcias ara aqvs gadawyvetilebis miRebis 
unari.

amJamad, evrosabWos 47 wevri qveynidan Teqvsmet saxelmwifos aqvs xeli mowerili 
oqmze, maTgan ratifikacia moaxdines san marinosa da sloveniis respublikebma.23 

saqarTvelos parlamentma 2015 wlis 4 marts moaxdina aRniSnuli oqmis ratifikacia.24

daskvna

maSasadame, sakonsultacio daskvnis gacema strasburgis sasamarTlos erT-erTi mniS-
vnelovani funqciaa, romelic xels uwyobs iseTi proceduruli sakiTxebis samarTlebriv 
gadawyvetas, romlebic konvenciaSi zustad ar aris daregulirebuli.

Tavisi arsebobis manZilze strasburgis sasamarTlos gacemuli aqvs mxolod ori sa-
konsultacio daskvna. unda velodoT Tu ara am mniSvnelovani funqciis ufro meti dat-

virTviT Sesrulebas, amas dro gviCvenebs, magram faqtia, rom sakonsultacio daskvnebis 
gacemas sasamarTlos mxridan, praqtikaSi Semoaqvs meti sicxade samarTlebrivi dasabuTebis 
TvalsazrisiT. politikurma organom - saparlamento asambleam, SeiZleba ver gaarTvas Tavi 
samarTlebrivi sakiTxebis sworad gadawyvetas, raSic sakonsultacio daskvnas udaod didi 

23 htt p://www.conventi ons.coe.int/Treaty/Commun/ChercheSig.asp?NT=214&CM=1&DF=&CL=FRE (bolos gadamowmebu-

lia 2/04/2015).
24 saqarTvelos parlamentis dadgenileba ,,adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis kon-

venciis me-16 oqmis’’ ratificirebis Taobaze. quTaisi. 4 marti 2015 w. N3139-IIs
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roli ekisreba. Tumca, erovnuli umaRlesi iurisdiqciebis mier, saqmis ganxilvis proces-

Si, samarTlebrivi sakiTxebisadmi ganmartebis Txovnam adamianis uflebaTa evropuli sa-
samarTlosaTvis, maTi damoukideblobis xarisxis SezRudva da garkveuli samarTlebrivi 
SeuTavsebloba SeiZleba gamoiwvios.

imedi viqonioT, rom evrosabWos saxelmwifoebi, romelTaTvisac mniSvnelovania Tav-

ianTi qveynis iurisdiqciebis damoukidebloba, ar moaxdenen aRniSnuli oqmis ratifikacias 
da me-16 damatebiTi oqmi arasodes Seva ZalaSi.

gamoyenebuli literatura:

A. saxelmZRvaneloebi, publikaciebi:

1. gociriZe e. `gamoxatvis Tavisufleba konfliqtur RirebulebaTa samarTliani daba-

lansebis konteqstSi~. Tsu. 2008w.
2. vildhaberi l. „adamianis ufleba: rogor unda icavdes mas strasburgisa da erovnu-

li sasamarTloebi“, Jurnali „adamiani da konstitucia“, 1, 2002w.
3. korkelia k, qurdaZe i. `adamianis uflebaTa saerTaSoriso samarTali adamianis 

uflebaTa evropuli konvenciis mixedviT~. evropis sabWos sainformacio biuro saqa-
rTveloSi. Tbilisi. 2004w.

4. liCi f. ̀ rogor mivmarToT adamianis uflebaTa evropul sasamarTlos~. saqarTvelos 
advokatTa asociacia. Tbilisi. 2013w.

B. normatiuli aqtebi:

1. adamianis uflebaTa sayovelTao deklaracia. gaeros generaluri asamblea. 1948 wlis 
10 dekemberi.

2. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konvecia. romi. 1950 wlis 4 
noemberi.

3. adamianis uflebaTa da ZiriTad TavisuflebaTa dacvis konveciis me- 2, me-6, me-10 da 
me-11, me-16 oqmebi.

4. adamianis uflebaTa evropuli sasamarTlos reglamenti. strasburgi. 2006.
5. adamianis da xalxTa uflebaTa afrikuli qartiis safuZvelze daarsebuli adamianisa 

da xalxTa uflebebis afrikuli sasamarTlos reglamenti. 2010.
6. gaerTianebuli erebis organizaciis wesdeba da marTlmsajulebis saerTaSoriso sa-

samarTlos statuti. 1945 wlis 25 ivnisi. san-francisko.
7. sisxlis samarTlis saerTaSoriso sasamarTlos romis wesdeba. 1998 wlis 17 ivnisi.
8. Protocole relati f à la Charte Africaine portant sur la Créati on d’une Cour Africaine des Droits de 

l’Homme et des Peuples. Le 10 juin 1998.

9. Refl ecti on Paper on the Proposal to Extend the Coourt’s Advisory Jurisdicti on.



30 samarTali da msoflio

C. sasamarTlos gadawyvetilebebi da sakonsultacio daskvnebi:

1. AFFAIRE POWELL ET RAYNER c. ROYAUME-UNI. CEDH (Requête N9310/81). STRASBOURG. 21 février 
1990.

2. AFFAIRE LÓPEZ OSTRA c. ESPAGNE. CEDH (Requête N16798/90). STRASBOURG. 09 décembre 1994.

3. AFFAIRE NIEMIETZ c. ALLEMAGNE. CEDH (Requête N13710/88). 16 décembre 1992.

4. Avis consultati f sur certaines questi ons juridiques relati ves aux listes de candidats présentées en vue 
de l’électi on des juges de la Cour européenne des droits de l’homme. Cour EDH, G.C, 12 février 2008.

5. Avis consultati f sur certaines questi ons juridiques relati ves aux listes de candidats présentées en vue 
de l’électi on des juges de la Cour européenne des droits de l’homme (n° 2) Cour EDH, G.C, 22 janvier 
2010.


