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trine in Georgian criminal procedural legislation and judicial
practice. The lawful implementation of this doctrine is of cru-
cial importance in the process of administering justice with
regard to the protection of human rights guaranteed by the
Constitution.

Based on investigative and judicial practice, the paper also
presents the type of inadmissible evidence provided for in Ar-
ticle 72, Part 2 of the Criminal Procedure Code of Georgia,
which is obtained legally, but where there is no reasonable
doubt regarding its possible replacement, substantial alter-
ation of its characteristics, or the substantial disappearance

of traces left on it.

INTRODUCTION

In Georgian criminal procedure, the admis-
sibility of evidence is one of the key elements
in ensuring a fair trial, since it is through evi-
dence alone that the factual circumstances of
a case are established and a final procedural
decision is made. In this context, the provision
of Article 31(10) of the Constitution of Georgia
acquires fundamental importance, according to
which evidence obtained in violation of the law
has no legal force.

The issue of inadmissible evidence was reg-
ulated in more detail by the previous Criminal
Procedure Code of Georgia, which under Article
111 defined a list of circumstances under which
evidence lost its legal force (for example, ev-
idence obtained by an unauthorized person;
from a source not provided for by law; in vio-
lation of the established legal procedure; as
well as through the use of violence, threat, de-
ception, blackmail, humiliation of a person, or
other unlawful acts; or obtained from a person
who violated the law or who is unable to indi-
cate from which source, where, when, and how
the information he/she presents was obtained).

The current Criminal Procedure Code of
Georgia, under Article 72, compared to the pre-
vious regulation, has given the institution of
inadmissible evidence a more functional con-
tent and has introduced into the legal system

an approach characteristic of American crimi-
nal procedure law—namely, the judicial doc-
trine known as the “fruit of the poisonous tree”,
which serves as a basis for the exclusion of ev-
idence from criminal proceedings. According
to this doctrine, evidence obtained through a
substantial violation, as well as other evidence
lawfully obtained based on such evidence, is in-
admissible and has no legal force if it worsens
the legal position of the accused.

Although Article 72 formally reflects the ba-
sic logic of this doctrine, a number of problem-
atic issues still exist in Georgian legal doctrine
and judicial practice, which determine the rel-
evance of this research. In particular, it has not
been sufficiently studied how consistently de-
rivative (derivative) evidence is excluded in ju-
dicial practice, by what criteria a “substantial vi-
olation” is determined, and how this institution
is applied in cases where evidence is formally
obtained lawfully, yet there is reasonable doubt
regarding its authenticity (Article 72(2) of the
Criminal Procedure Code). At the same time, the
assessment of how this institution is applied in
practice in relation to international standards
of fair trial—particularly Article 6 of the ECHR
and Article 14 of the ICCPR—remains a separate
research necessity. It is possible to identify a
distinction between the formal transplantation
of the doctrine and its effective functional op-
eration in Georgian criminal proceedings.
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Accordingly, the main research question of
the paper is formulated as follows: how effec-
tively and consistently is the “fruit of the poi-
sonous tree” judicial doctrine implemented in
Georgian criminal procedural law (within the
framework of Article 72 of the Criminal Proce-
dure Code), and to what extent does it ensure
the protection of fundamental human rights in
judicial practice?

The aim of the research is, on the one hand,
to determine the practical features of the ap-
plication of Article 72 of the Criminal Procedure
Code of Georgia, and on the other hand, to as-
sess the effectiveness of this norm in relation to
the constitutional and international framework
of human rights protection. To achieve this aim,
the paper sets the following objectives: (1) to
analyze the normative content of Article 72; (2)
to compare the Georgian model with the U.S.
exclusionary rule and the “fruit of the poison-
ous tree” doctrine; (3) to evaluate judicial prac-
tice in terms of how uniformly and predictably
inadmissible evidence is excluded.

The novelty of the paper lies in the fact
that it examines the “fruit of the poisonous
tree” doctrine in the Georgian legal context,
not merely as a normative transplantation (le-
gal transplant), but as a functional procedur-
al mechanism whose real effectiveness is as-
sessed based on judicial practice. The research
particularly focuses on issues that have been
relatively under-analyzed in Georgian legal
scholarship, including the practical criteria for
excluding derivative evidence, the standard de-
fining a “substantial violation”, and the practi-
cal significance of reasonable doubt regarding
the authenticity of evidence (Article 72(2) of
the Criminal Procedure Code). In addition, the
paper proposes an evaluative framework that
considers the Georgian approach in relation to
international human rights standards (ECHR, IC-
CPR), which gives the research findings broader
comparative and international applicability.

The practical and theoretical significance of
the paper is expressed in the fact that its results
represent an assessment of the legal transplan-
tation of exclusionary doctrines in the Georgian

context, which creates the possibility that the
conclusions drawn may also be applied in other
common law systems (e.g., England and Wales),
where it is the judge who decides whether a
given piece of evidence should be deemed in-
admissible.

METHODOLOGY

The paper employs doctrinal and compar-
ative-legal research methods aimed at identi-
fying and assessing the features of the imple-
mentation of the “fruit of the poisonous tree”
doctrine in Georgian criminal procedural law.

The research is based on a normative anal-
ysis of Article 31 of the Constitution of Georgia
and Article 72 of the Criminal Procedure Code,
including an examination of issues such as the
inadmissibility of evidence, the exclusion of de-
rivative evidence, and the criteria of evidentiary
authenticity.

Within the framework of comparative legal
analysis, the Georgian regulation is assessed in
relation to the exclusionary rule developed in
the United States legal system and the “fruit of
the poisonous tree” doctrine, with reference to
relevant judicial precedents.

The paper also relies on the study of Geor-
gian judicial practice, in particular the analysis
of the positions of the Supreme Court of Geor-
gia, in order to identify trends in the practical
application of Article 72 and the consistency
of its use.

The international dimension is considered
through the integration of human rights pro-
tection standards, specifically in the context of
Article 6 of the ECHR and Article 14 of the ICCPR,
on the basis of which the compliance of Geor-
gian practice is assessed.

In forming conclusions, systematic and te-
leological interpretation methods are applied
to evaluate the institution of inadmissible ev-
idence as a mechanism for protecting rights,
controlling law enforcement authorities, and
ensuring fair criminal proceedings.

The research is based on the analytical
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framework of legal transplants and assesses
the effectiveness of the transplantation of ex-
clusionary doctrines in the Georgian context,
which makes it possible for the findings to be
applied in other common law systems (e.g., En-
gland and Wales), where it is solely the judge
who decides whether a given piece of evidence
is admissible.

FINDINGS AND DISCUSSION

1. COMPARATIVE-LEGAL
ASPECTS OF DOCTRINES

IN THE ADMINISTRATION

OF JUSTICE

1.1. General Characteristics of
the Judicial Doctrine of the “Fruit
of the Poisonous Tree”

For comparative analysis, it is necessary to
conduct a parallel examination of Georgian law
with the corresponding doctrine and case law
of the United States, specifically by analyzing
the model established under Article 72 of the
Criminal Procedure Code of Georgia in parallel
with the U.S. “fruit of the poisonous tree” doc-
trine, to identify their similarities, differences,
and features of implementation.

The judicial doctrine of the “fruit of the poi-
sonous tree” forms part of the exclusionary rule
in current U.S. criminal procedural law. The ex-
clusionary rule was first applied by the U.S. Su-
preme Court in 1914 in Weeks v. United States.
The case concerned a violation of the Fourth
Amendment by a federal agent, where evidence
was obtained through the unlawful seizure of
private correspondence. The Supreme Court
held that the prosecution must not be based on
letters and correspondence unlawfully seized
from a person’s home. Subsequently, the scope
of the exclusionary rule was expanded, and it
was also applied to evidence obtained based
on unlawfully acquired information. According
to the exclusionary rule, information obtained
through an unlawful search, arrest, or coer-
cive interrogation must not be admitted in a

criminal case.

The “fruit of the poisonous tree” doctrine
goes further, establishing that evidence subse-
quently obtained based on information derived’
from an unlawful source must also be excluded
from criminal case materials.

Like the exclusionary rule, the purpose of
the “fruit of the poisonous tree” doctrine is
to prevent unauthorized searches and other
unconstitutional actions. Naturally, unlawful
searches conducted by law enforcement agen-
cies result in violations of constitutional rights,
such as the right to personal inviolability, prop-
erty rights, and others. In the United States,
human rights are strictly protected by the Con-
stitution, and violations of these rights entail
serious consequences.? Any violation of the Bill
of Rights in criminal proceedings leads to the
exclusion of evidence from the criminal case.
On this basis, the scope of the exclusionary rule
was expanded, and from 1920 the “fruit of the
poisonous tree” doctrine became established
following the U.S. Supreme Court’s decision in
Silverthorne Lumber Co. v. United States.

The facts of the case were as follows: Fred-
erick Silverthorne was suspected of violating
federal laws in the timber business, and federal
agents conducted a search of his office with-
out a valid warrant. Based on the information
obtained during this unlawful search, the pros-
ecutor also requested authorization to obtain
additional documents, which the court granted.
Silverthorne, who did not plead guilty, refused
to submit the documents and was subsequently
arrested for contempt of court.

The case was later brought before the U.S.
Supreme Court. The Court held that the search
of Silverthorne’s office had been conducted
unlawfully; therefore, the prosecution should
not have been based on information obtained
through that search. The U.S. government ar-
gued that it was entitled to make copies of the

1 Weeks v. United States. (1914). 232 U.S. 383. <https://
supreme.justia.com/cases/federal/us/ 232/383/>.

2 Silverthorne Lumber Co., Inc. v. United States. (1920).
251 U.S. 385. <https://supreme.justia. com/cases/
federal/us/ 251/385/>.
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documents and use the information derived
from them for prosecution. The Court rejected
this argument and held that, under the exclu-
sionary rule, information obtained unlawfully
must not be used at all in criminal proceedings.

Silverthorne had sought only the exclusion
of the information obtained through the initial
unlawful search, but it was precisely this initial
act that opened the way for the exclusion of
subsequently obtained evidence. Thus, this is
a case where an initial investigative action was
conducted unlawfully, which led to the invalida-
tion of later legal actions.’

The purpose of the “fruit of the poisonous
tree” doctrine is precisely to ensure that le-
gal consequences do not arise either from the
initial unlawful act or from subsequent acts
based on it.

The term “fruit of the poisonous tree” was
first used by U.S. Supreme Court Justice Felix
Frankfurter in 1939 to justify the Court’s deci-
sion in Nardone v. United States.

The essence of the case was as follows: the
first-instance court of the United States ren-
dered a guilty verdict against Frank Nardone,
finding him guilty of smuggling and conceal-
ing alcoholic substances. The primary evidence
in the case consisted of information obtained
through the interception of telephone conver-
sations. Frank Nardone appealed the verdict
to the appellate court on the grounds that the
evidence against him had been obtained in vi-
olation of the Fourth Amendment of the U.S.
Constitution. The appellate court established
that, during the interception of Nardone’s tele-
phone conversations, the 1934 Communications
Act had been violated. The appellate court
overturned the first-instance court’s guilty ver-
dict and emphasized that the defendant had
no opportunity to prove that the data used
against him constituted the “fruit of the poison-
ous tree”*

3 Chkheidze, I. (2010). The Problem of Admissibility of
Evidence in Criminal Proceedings. “Meridiani” Pub-
lishing, Thilisi, pp. 71-72.

4 Oshkhareli, M. (2010). Proof and Evidence in Criminal
Proceedings. Dissertation for the Academic Degree
of Doctor of Law. Thilisi State University of Econom-

This decision subsequently acquired guid-
ing significance for other courts, meaning that
if law enforcement agencies obtain evidence
through a gross violation of law (i.e., “poison-
ing the tree”), then evidence obtained based on
such material (“the fruit poisoned by the tree”)
cannot be used as evidence. It should be not-
ed that under U.S. procedural law, to protect
the rights of each citizen, evidence obtained in
violation of procedural law is not considered
admissible.

The necessity of classifying the grounds for
admissibility of evidence in the U.S. administra-
tion of justice is divided, according to the meth-
od of their determination, into two groups: gen-
eral and special.® This division is caused by the
influence of the “fruit of the poisonous tree”
doctrine, which provides both a basis for the
inadmissibility of evidence and a mechanism
for restoring the legal force of inadmissible evi-
dence. As noted above, this doctrine originated
in the body of U.S. Supreme Court precedent in
the 1920s. As stated in a decision of the U.S. Su-
preme Court: “The essence of the rule prohibit-
ing the obtaining of evidence by certain means
is that not only evidence obtained unlawfully
may not be used in our courts, but such evi-
dence may not be used at all”’ In other words,
the “poisonous tree” produces “poisonous
fruit”; the acquisition of evidence based on in-
formation obtained from inadmissible evidence
renders it inadmissible.

It should be noted that some American
scholars effectively allow the use of the “fruit
of the poisonous tree”. As D. Fauver notes, in-
formation that was obtained from an improper
source (for example, from a person who cannot

ic Relations, Thilisi, p. 57. (In Georgian); Tumanishvi-
li, G. (2014). Review of the General Part of Criminal
Proceedings, “World of Lawyers’” Publishing, pp. 299-
302. (In Georgian).

5 “Fruit of the poisonous tree” doctrine. (See Nardone
v. United States. (1939). 308 U.S. 338).

6 Silverthorne Lumber Co. v. United States. (1920). 251
U.S. 385, 392; Nardone v. United States. (1939). 308
U.S. 338.

7 Fauver, D. (14.11.2003). Evidence Not Suppressed De-
spite Failure to Give Miranda Warning. The Daily Re-
cord (St. Louis, Mo./St. Louis Countian).


https://lawandworld.ge/index.php/law
http://www.lawandworld.ge

40

#38, June, 2026

testify as a witness, or from an expert subject
to recusal) and has therefore been deemed in-
admissible may, in certain cases, be used in a
manner similar to operational intelligence.® L.
Hurley refers to this doctrine as a postulate of
evidentiary law. According to him, the poisoned
tree produces poisonous fruit. This postulate, in
his view, means that if evidence is obtained un-
lawfully and its reliability is thereby called into
question, then other evidence derived from the
examination of the first becomes doubtful and
therefore inadmissible. As we can see, he ap-
plies this doctrine only when a violation of ad-
missibility conditions calls the reliability of the
evidence into question.® Accordingly, it is nec-
essary to determine whether there should be a
relationship between admissibility and eviden-
tiary reliability here, or whether the “fruit of the
poisonous tree” arises in other circumstances,
where evidence is deemed inadmissible but af-
fects reliability. Finally, the author’s reference
to the “fruit” arising from the examination of
the “first” piece of evidence remains unclear.
S. McCracken notes that if investigative actions
are excluded from the category of admissible
procedures, during which physical evidence was
seized, then factual data obtained as a result of
their examination (for example, in an expert re-
port) must also be declared inadmissible.

The exclusionary rule of evidence in the
United States became a subject of intense de-
bate starting in the 1980s. It is undisputed that
the evidentiary process must be conducted
within a strict legal framework; however, its
absolute formalization is also unjustified. Due
to the emergence of certain problems, excep-
tions to the “fruit of the poisonous tree” doc-
trine were established through judicial prece-
dent. Three doctrines limit the legal scope of
the “fruit of the poisonous tree” theory: 1. the
independent source doctrine; 2. the inevitable
discovery doctrine; 3. the attenuation (or purifi-

8 Hurley, L. (02.06.2003). Reversal Leaves Federal Case
Intact, Prosecutor Says. The Daily Record (Baltimore,
Md.).

9 McCrackin, S. (1985). New York v. Quarles: The Public
Safety Exception to Miranda. Tulane Law Review 59.

cation/mitigation of illegality) doctrine.

According to the independent source doc-
trine, evidence is admissible if it originates from
two sources, only one of which is tainted. The
independent source doctrine allows the pres-
ervation of information in criminal proceedings
if the reliability of the information is confirmed.
This rule, on the one hand, ensures the legality
of evidence, and on the other hand, does not
endanger the sufficiency of evidence.

There are various legal methods for pre-
serving the legal force of evidence, such as ob-
taining additional new factual data confirming
the circumstances contained in questionable
evidence; identifying another source of infor-
mation containing similar data, etc. In this re-
gard, the case United States v. Akridge is note-
worthy, where the independent source doctrine
is identified as one of the exceptions, and the
following example is given: if the police had an
“independent source” for discovering the evi-
dence, such evidence should not be excluded.®

1.2 The Inevitable
Discovery Doctrine

This doctrine establishes the following ex-
ception to the exclusionary rule: unlawfully
obtained information is admissible if it is es-
tablished with a high degree of probability that,
under normal investigative conditions, the evi-
dence would inevitably have been discovered.
However, in such cases, the reliability of the
evidence is not actually confirmed. When as-
sessing the admissibility of evidence, a mere
assumption of the existence or non-existence
of a fact cannot be sufficient, even if such an
assumption is highly probable. Any doubt must
be resolved in favor of the accused, which is
the main legal guarantee of the presumption of
innocence."

10 United States of America (Plaintiff-appellee) v. Ste-
phen D. Akridge (Defendant-appellant). (2003). 346
F.3d 618 (6% Cir.). <https://law.justia.com/cases/fed-
eral/appellate-courts/F3/346/618/510756/>.

11 Chkheidze, I. (2010). The Problem of Admissibility of
Evidence in the Criminal Process. “MeriDiani” Publish-
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1.3 The Attenuation (Mitigation of
lllegality) Doctrine

As for this doctrine, it provides that if the
causal connection between the “initial error
and the final piece of evidence is weak, the
judge may conclude that the error has been for-
gotten, attenuated, or purged”

2. PROCEDURAL ISSUES IN
JUDICIAL PRACTICE

Accordingto the judicial doctrine of the “fruit
of the poisonous tree”, if a court declares the
execution of a search of a person’s residential
premises inadmissible, then the firearm seized
as a result of that search is also considered
inadmissible evidence. Furthermore, if other
types of evidence are lawfully obtained based
on such inadmissible evidence (for example,
witness testimony, etc.), and this worsens the
legal position of the accused, all collected evi-
dence in the case is deemed inadmissible and
has no legal force.

In the practice of Georgian courts, there are
examples of the actual application of the dis-
cussed doctrine. In particular, in a cassation
protest, the prosecutor requested the annul-
ment of an acquittal judgment delivered by a
city court in the case of K, on the grounds of
substantial violations of the requirements of
the Criminal Procedure Code of Georgia. One
of these alleged violations, in the prosecutor’s
view, was the following: the judge unjustifiably
excluded from the case file the search proto-
col conducted in K’s office, physical evidence—
namely a grenade and two launching devices—
and the conclusions of ballistic and explosive
expert examinations.®

The Supreme Court of Georgia upheld the
acquittal judgment and stated the following: the
arguments presented in the cassation protest

ing, Thilisi, pp. 74-75. (In Georgian).

12 Pradel, J. (1999). Comparative Criminal Law. Sani Pub-
lishing, Thilisi, pp. 319-320 (Transl.). (In Georgian).

13 Criminal case against Z. G. Case No. 616230414001.

by the prosecutor, according to which the judge
unjustifiably excluded part of the evidence from
the case file, are contrary to the applicable leg-
islation. The judge correctly excluded from the
case file such evidence as the search protocol
conducted in K's office, a hand grenade, two
metal objects in the form of pens, which were
recognized as firearms, as well as the conclu-
sions of ballistic and explosive-technical expert
examinations, since these pieces of evidence
had been obtained in violation of the law.

The Supreme Court, referring to the viola-
tions of the Criminal Procedure Code of Georgia
committed during the search in K's office, fur-
ther noted that, given that in the present case
the seizure of items was carried out in violation
of the law, the judge correctly excluded from
the case file both the physical evidence and the
expert opinions based on them.

In judicial practice, Georgian courts have
also issued similar decisions in which a per-
sonal search report, during which items were
seized from the victim, was declared inadmissi-
ble. In fact, the personal search was substituted
by an investigative action such as a seizure. In
this case, the results of the personal search did
not meet the admissibility criterion of proper
evidentiary collection methods. In effect, by
applying the “fruit of the poisonous tree” doc-
trine, the court also declared inadmissible an
expert opinion containing conclusions on the
mechanism of inflicting damage to these items.
As can be seen, the court adopted a fully rea-
soned and lawful decision. It is no secret that
theoretical provisions are not always fully re-
flected in practice.

On 26 July 2016, the Criminal Chamber of
the Supreme Court of Georgia considered
the cassation appeal of the prosecutor of the
Gldani-Nadzaladevi District Prosecutor’s Office
of Thilisi against the judgment of the Crimi-
nal Chamber of the Thilisi Court of Appeals of
22 March 2016, according to which G. Z., G. K,
and I. T. were charged with having, on 12 De-
cember 2014 at 23:50, while travelling in a taxi
driven by Z. B. in an “Opel Vectra” vehicle with
license plate number ..., by prior agreement and
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through threats of life-endangering violence,
stolen 25 GEL in cash; a car stereo with a mon-
itor; a “Samsung” mobile phone with SIM card
..; an “Osram” round-shaped flashlight; a silver
chain; a souvenir dagger with its sheath; and
an “Orient” wristwatch. After that, G. K. forced
the driver under threat to remove his sleeve-
less so-called “duty” jacket. Since Z. B. faced a
real threat of loss of life and injury, he complied
with the demand and removed the jacket, which
was worn by I. T. Subsequently, they opened the
vehicle’s trunk, where car tools and spare parts
were kept, which the members of the criminal
group appropriated and divided among them-
selves. As a result of the criminal act, the victim
Z. B. suffered both moral and property damage
in the amount of 700 GEL.

By the judgment of the Criminal Chamber
of the Thilisi City Court of 2 September 2015, G.
Z., G. K, and I. T. were acquitted of the charges
brought against them under Article 179(2)(b)
and 179(3)(a) of the Criminal Code.

Based on the appellate complaint submitted
by the prosecutor of the Gldani-Nadzaladevi
District Prosecutor’s Office, the Criminal Cham-
ber of the Thilisi Court of Appeals, by its judg-
ment of 22 March 2016, upheld the decision ren-
dered by the court of first instance.

The acquittal judgment of the judicial au-
thorities was based on the finding that the col-
lection of evidence, namely the investigative
actions, had been carried out in substantial
violation of the law. In particular, according to
the case materials, the inspection of the vehicle
belonging to the victim Z. B. was conducted on
13 December 2014, between 01:57 and 03:55. The
inspection report states that the victim alleged-
ly gave written consent to the inspection of the
vehicle and signed it; however, no written con-
sent from the victim for the investigative action
was found in the case file.

According to the victim Z. B!s testimony giv-
en before the court of first instance, he did not
attend the inspection of the vehicle. He also
stated that on that day, apart from his inter-
rogation, he did not sign any other document,
and during his testimony, the investigator did

not show him any additional documents. Fur-
thermore, the victim’s interrogation at the po-
lice station took place on 13 December 2014,
from 01:00 to 02:00, that is, at the time when
the vehicle inspection was being conducted at
the scene.

In court, the investigator stated that the vic-
tim did not attend the inspection of the vehicle,
which in turn contradicted the testimony given
by the expert in court, according to which the
vehicle inspection was conducted in the pres-
ence of the victim. At the same time, the vehicle
inspection report was drawn up in substantial
violation of the requirements of Article 125(2)
of the Criminal Procedure Code of Georgia and
could not serve as a basis for a guilty verdict.

Between 01:57 and 03:55 on 13 December
2014, in the presence of experts, an inspection of
the “Opel Vectra” vehicle was conducted, during
which samples of odour traces and fingerprints
were collected, as well as micro-particle sam-
ples from the surface of the vehicle seat. Dacty-
loscopic and odorological expert examinations
were carried out. According to the dactyloscop-
ic expert report, the fingerprint trace obtained
was identical to the palm print sample of G. K's
left hand. According to the odorological expert
report, it was established that four odour trace
samples taken from the rear seat of the vehicle
were identical to the odour samples taken from
G.T, G.K., and G. Z.

The Criminal Chamber of the Supreme Court
of Georgia, by its judgment N2251ap-16 of 26
July 2016, upheld the acquittal judgments ren-
dered by the lower court instances. It also, like
the first-instance and appellate courts, did not
take into account the dactyloscopic and odoro-
logical expert reports, which had implicated the
defendants in the incriminated acts, and stat-
ed that, pursuant to Article 72(1) of the Criminal
Procedure Code of Georgia, evidence obtained
through a substantial violation, as well as other
evidence lawfully obtained based on such evi-
dence, is inadmissible and has no legal force if
it worsens the legal position of the accused.”

14 Supreme Court of Georgia. (2016). Decisions of the
Supreme Court of Georgia on Criminal Cases, Criminal
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In this regard, there is a differing viewpoint.
For example, la Chkheidze considers the “fruit
of the poisonous tree” judicial doctrine to be
incorrect. The researcher writes: “Criminal pro-
ceedings will only have a claim to objectivity
when the case contains objective evidence. In
turn, it is impossible even to speak about the
objectivity of evidence if the source of this in-
formation is unreliable. Therefore, information
obtained based on unlawful information must
be considered inadmissible evidence, and no
exceptions should be allowed, as is established
by Article 72 of the Criminal Procedure Code”"

It is evident that in criminal proceedings,
the admissibility of false, unreliable, or doubt-
ful evidence would simultaneously imply the
possibility of imposing liability on an innocent
person, which contradicts not only constitu-
tionally guaranteed human rights but also the
objectives of criminal prosecution itself.

According to Article 72 of the Criminal Pro-
cedure Code of Georgia, it is impermissible to
confuse evidence with the testimony of the
accused, which was given at the investigative
stage without a lawyer or even with the par-
ticipation of a lawyer, and which has not been
confirmed either by the case materials or by the
accused during interrogation in court.

The inadmissibility of the accused’s interro-
gation at the investigative stage constitutes a
special ground, since in this case Article 72 of
the Criminal Procedure Code of Georgia does
not link such consequences to any violation of a
legal norm. During interrogation of the accused,
it is possible to comply with all procedural re-
quirements even in the absence of a lawyer,
and only due to their non-confirmation in court
is the judge obliged to declare such statements
inadmissible.

Thus, if one follows the “fruit of the poi-
sonous tree” doctrine, then evidence obtained
based on inadmissible testimony of the ac-

Procedure 7-9, pp. 28—42.

15 Chkheidze 1. (2010). The Problem of Admissibility of
Evidence in Criminal Proceedings. “Meridiani” Pub-
lishing, Thilisi, p. 200. (In Georgian).

16 McCrackin, S. (1985). New York v. Quarles: The Public
Safety Exception to Miranda. Tulane Law Review 59.

cused and/or other participants in the pro-
ceedings must also be declared inadmissible by
the court. At the same time, the inadmissibility
of testimony in this case should be conditioned
by a violation of the norms of the Criminal Pro-
cedure Code. This doctrine represents a logical
“continuation” of the sanction for procedural
violations.

A different situation arises with regard to the
consequences of excluding the accused’s testi-
mony when such statements are not confirmed
during interrogation at trial; this requirement
serves as a specific mechanism restraining the
investigative authorities from “excessive ac-
tivity” during the interrogation of the accused.
The restraining mechanism here is based on
the fact that such “excessive activity” does not
produce a favorable result for the prosecution,
as the statements will be deemed inadmissible
and cannot form the basis of the accusation.”

It is also important to consider the circum-
stances specified in Article 72(2) of the Criminal
Procedure Code regarding the inadmissibility
of evidence that has been obtained in compli-
ance with the procedures established by this
Code, but where there is unresolved reasonable
doubt concerning its possible substitution, sub-
stantial alteration of its characteristics, or the
substantial disappearance of traces left on it.

This legal norm has exceptionally import-
ant practical significance in the field of human
rights protection. On 23 April 2014, police offi-
cers of the Main Division of the Tbilisi Ministry
of Internal Affairs conducted a personal search
of Z. G.-shvili, who was accused of murder. The
seized items were packaged and sealed. The
search protocol recorded the following items:
220 GEL in cash, a “Metromani” card, one bullet,
medications, and cigarettes.”

More than nine months later, during the ju-
dicial examination stage, an inspection of the
items seized during the personal search of the
accused was conducted, during which addition-
al items were discovered, namely a lighter and
receipts for the purchase of medication, which

17 Criminal case against Z. G. Case No. 616230414001.
18 Ibid.
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had not been recorded in the search protocol
at all. Moreover, during the court hearing, the
prosecutor presented a sealed and packaged
mobile phone to the court and explained that
this phone had been seized from the accused
Z. G. during a personal search conducted on
26 April 2014, but the investigator had failed to
inspect it and include it in the search protocol
(the prosecution did not even include the mo-
bile phone in the list of evidence).

As it turned out, the mobile phone seized
during the search had been stored in the po-
lice department for more than nine months,
and therefore, there was unresolved reason-
able doubt regarding its possible substitution,
substantial alteration of its characteristics, or
the substantial disappearance of traces on it.
For this reason, the judge declared the mobile
phone inadmissible as evidence on this basis.

According to Article 72(3) of the Criminal
Procedure Code of Georgia, the burden of prov-
ing the admissibility of prosecution evidence
and the inadmissibility of defense evidence
lies with the prosecutor; however, the issue of
declaring evidence inadmissible is ultimately
decided by the court. The court’s decision must
be reasoned.

For example, by the ruling of the Investiga-
tive Chamber of the Thilisi Court of Appeals of
2 February 2018, the complaint of the defense
counsel was upheld. It was established that,
during the pre-trial hearing of 25 January 2018,
the judge of the Thilisi City Court granted the
prosecution’s motion to declare part of the de-
fense evidence inadmissible, and accordingly
excluded from evidence a letter dated 21 Sep-
tember 2017 issued by the National Forensic Bu-
reau named after Levan Samkharauli (XXX), as
well as photographic illustrations attached to
the inspection report prepared by the defense.

The pre-trial judge based the inadmissibil-
ity of the defense evidence on the following
grounds: (1) the authenticity of the letter XXX of
the National Forensic Bureau could not be es-
tablished, and it was unclear on what basis it
had been obtained; (2) although no procedural
norms of the Criminal Procedure Code were vi-

olated during the inspection, the attachment of
photographs to this report constituted a sepa-
rate new investigative action, thereby violating
the requirements of Article 136 of the Criminal
Procedure Code.

The ruling of the Investigative Chamber of
the Court of Appeals indicates that, with regard
to the authenticity of evidence, Article 72(2) and
(4) of the Criminal Procedure Code of Georgia
provides the following: evidence is inadmissible
if it has been obtained in compliance with the
procedures established by this Code, but there
remains unresolved reasonable doubt regard-
ing its possible substitution, substantial alter-
ation of its characteristics, or the substantial
disappearance of traces left on it.”

As follows from the challenged decision, the
judge of the pre-trial hearing considered as a
questionable circumstance the fact that the
case file did not contain, nor was there any pre-
ceding application from the lawyer on the basis
of which the National Forensic Bureau issued a
written response. In this regard, the judge of the
Investigative Chamber noted that the letter of
the forensic institution was issued based on a
lawyer’s application, and this is confirmed by a
letter issued on behalf of the Head of the Legal
Department of the National Forensic Bureau,
which, in addition to the content of the applica-
tion, also indicates its registration number.

The judge of the Investigative Chamber con-
cluded that the absence of a copy of the law-
yer's application does not deprive the disput-
ed letter of its authentic character and legal
force, since its origin is known and reasonable
doubt regarding its possible substitution, sub-
stantial alteration of its characteristics, or the
substantial disappearance of traces on it has
been excluded.

As for the inspection report prepared by the
lawyer and the attached photographs, the judge
of the Investigative Chamber explained that in-
spection is an investigative action which, in this
case, was conducted by the defense in order

19 Thilisi Court of Appeal. Ruling of the Investigative Pan-
el of the Thilisi Court of Appeal, Case No. SG 133-18.
<www.tbappel.court.ge>.
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to clarify circumstances relevant to the case.
Moreover, Article 126(3) of the Criminal Proce-
dure Code of Georgia allows inspection to be
conducted using technical means, provided that
this does not lead to the destruction or dam-
age of an object, document, substance, or other
item of information, or traces existing on it.

Criminal procedural law considers the use
of technical means during investigative actions
as an integral and inseparable component of
the investigative act carried out to obtain evi-
dence, serving as a means of better recording
facts and events and presenting them clearly to
the court and the parties. In this case, photo-
graphing does not constitute an independent
investigative or procedural action; rather, it is
an integral part of the inspection protocol and
visually reflects what is described in written
form in the protocol.

The judge clarified that, in the present case,
the photographing carried out during the in-
spection is fundamentally different in both
substance and procedural form from the reg-
ulations under Article 136 of the Criminal Pro-
cedure Code concerning the retrieval of docu-
ments or information.

The retrieval of a document or information
is the direct acquisition, for a criminal case,
of information or documents that are stored
in computer systems or electronic data stor-
age media.?®

In the procedural law of the United States,
separate rules are established for each type of
evidence regarding its classification and admis-
sibility. In general, these rules constitute the
majority of legal provisions governing proof in
criminal proceedings. For example, as a general
rule, hearsay evidence is considered inadmissi-
ble, since it refers to testimony that is not based
on the witness'’s direct perception of facts and
events but is obtained from other sources (for
example, from eyewitnesses). Long-standing
experience has shown that such testimony car-
ries a high probability of error. Nevertheless,

20 Police and Criminal Evidence Act of the UK. (1984).
<https://www.legislation.gov.uk/ukpga/1984/60/con-
tents>.

under certain conditions, such evidence is still
admissible in U.S. criminal proceedings — for
example, statements made by a dying person
regarding the cause of death and the circum-
stances of the criminal act causing it, provided
that the declarant had no hope of survival.”!

Many other exceptions are also provided
in evidence law, as well as in other provisions.
These exceptions are often indeterminate,
which creates conditions for broad judicial dis-
cretion in decision-making by judges and in in-
structing juries.

This phenomenon is further illustrated by
the provisions set out in Rules 402 and 403
of the Uniform Rules of Evidence. The first of
these contains a general provision: “All relevant
evidence is admissible, except as otherwise
provided by law, by these rules, or by other
rules applied by state courts. Evidence that is
not relevant is inadmissible”. The second rule
establishes a broad exception: “Relevant evi-
dence may be excluded if its probative value is
substantially outweighed by the danger of un-
fair prejudice, confusion of the issues, mislead-
ing the jury, or considerations of undue delay,
waste of time, or needless presentation of cu-
mulative evidence”.

Exceptions also characterize provisions
concerning the admissibility of the defen-
dant’s statements, regardless of whether he
has pleaded guilty. For example, statements
made in sleep are considered inadmissible evi-
dence. Likewise, a statement that another per-
son has already confessed to the commission of
the crime cannot be treated as evidence; that
person must be summoned and examined in
court. Statements and confessions made by the
accused outside the proceedings, or by a third
person acting on his behalf, may under certain
circumstances be used in court as evidence
against the accused.

Historically, in England, evidentiary law was
not regarded as an instrument for ensuring indi-
vidual rights. Its main purpose was to establish
rules of proof that would allow the exclusion or
non-admission of doubtful evidence from pro-

21 Ibid.
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ceedings. From the perspective of English judg-
es, if evidence does not raise doubt (even if ob-
tained in violation of procedure) and fulfils its
procedural function related to establishing the
facts of the case to reach a fair judgment, there
is no reason to exclude such evidence.

According to a common English interpre-
tation, the key characteristics of evidence are
not admissibility but relevance and reliability.
This is also due to the fact that in English crim-
inal proceedings, the institution of preliminary
investigation has never existed, meaning that
there was no formally regulated activity of state
bodies concerning the collection of evidence
prior to court proceedings. It therefore follows
logically that if the procedure of evidence col-
lection is not regulated before or outside the
trial, it cannot be violated. Here, direct analo-
gies with civil procedure can be observed: for
example, a document, even if it appears doubt-
ful, does not prevent its use by the claimant.

The growing judicial interest in the proce-
dures of evidence collection, and not only its
examination and evaluation, has become par-
ticularly evident in recent years, as the legis-
lator has changed its approach to pre-trial
investigation, which is gradually becoming a
full-fledged stage of English criminal proceed-
ings. This is reflected in the Police and Criminal
Evidence Act 1984, which regulates in consider-
able detail the procedural actions of the police
during pre-trial proceedings, addressing com-
pliance with or violation of the law in the col-
lection of evidence and, consequently, judicial
control over such actions. One of the elements
of such control is the court’s assessment of evi-
dence obtained in violation of the law.

In legal literature, the view has been ex-
pressed that any procedural violation—i.e., any
collection and examination of evidence in dis-
regard of procedural law provisions—inevita-
bly leads to the loss of evidentiary force, and
therefore, such evidence must in all cases be
declared inadmissible.

There is also another viewpoint, according
to which, if the body conducting the proceed-
ings has violated not the general principles of

criminal procedural law, but rather a specific
procedural norm whose correction is possible
and whose violation cannot affect the equali-
ty of the parties and the adversarial principle,
the court may decide not to declare such ev-
idence inadmissible. For example, during the
interrogation of a witness, the person was not
informed that they had the right not to testi-
fy against themselves or their close relatives;
however, the witness later stated that this
omission did not influence the testimony they
gave. According to the authors, such evidence
may be considered admissible.?

We share this latter view and consider that, if
a non-substantial procedural violation is com-
mitted during the proceedings, the court should
have the right not to declare the obtained evi-
dence inadmissible (unlawful).2 For instance, if
a person under the age of 14 was present at the
court hearing, this constitutes a procedural vi-
olation (Article 182(8) of the Criminal Procedure
Code of Georgia), but this violation is so minor
that the evidence examined during that period
in court should not be considered inadmissi-
ble. The same approach should apply in cases
where, during the interrogation of a witness,
the investigator omitted to indicate the place
where the investigative action was conducted,
and so on.

Conversely, if evidence is obtained in sub-
stantial violation of procedural law — for exam-
ple, if the accused’s confession was obtained
through beating, torture, blackmail, or other
unlawful methods — such evidence must be
considered inadmissible and has no procedural
force whatsoever.

The doctrine discussed is not merely a the-
oretical model. It is effectively recognized by
Georgian courts and should be applied in all
criminal cases. Of course, the introduction and
establishment of the “fruit of the poisonous
tree” doctrine in the Criminal Procedure Code

22 Cole, G., Smith, D. (2010). Criminal justice in America
(6% edition). Wadsworth Publishing, p. 32.

23 Langer, M. (2004). From Legal Transplants to Legal
Translations: The Globalization of Plea Bargaining and
the Americanization Thesis in Criminal Procedure, Vol.
45, Ne1, pp.1-64.
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requires detailed elaboration and a careful
approach to the formulation of the relevant
legal norms.

CONCLUSION

Thus, the admissibility of evidence presup-
poses compliance with numerous rules estab-
lished by law. Only strictly defined procedural
regulations should ensure that information is
granted evidentiary force; otherwise, it has no
significance for criminal proceedings. Moreover,
the admissibility of evidence also implies the
granting of legal force to information that is
relevant to the case. “Legal force” in criminal
proceedings refers to the possibility of using
information in a case, establishing relevant fac-

tual circumstances through it, and making pro-
cedural decisions on that basis.

If information is not properly incorporated
into procedural form and does not acquire the
status of evidence, it has no legal force and will
be considered inadmissible evidence; through
it, no procedural decision can be made, and its
use in criminal proceedings is excluded.

As the study of investigative and judicial
practice has shown, the judicial doctrine of the
“fruit of the poisonous tree”, which has already
been implemented in Georgian procedural law
from the criminal procedural legislation of the
United States, represents one of the most im-
portant guarantees of human rights protection
in practice. Naturally, this requires further the-
oretical research and continued analysis of in-
vestigative and judicial practice.
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banab bLodoMmob LodmMmEgbm 306MbBDYO-
moOsdn ,,dmBodmymo bob Boymaob® bodm-
bodsmmmgm Emghmabs (LLLY 72-5 dxbmab
gq3Mamgddn) s MedEgbs PBMY639ymaxb
030 00030560L BYbTghHomyMo JRMmYdg-
00L E1E35L Lobsdsmmmmm 3Mogdhnzgadn?
33™330L 30Bob0, gMnnb dbMo3z, ogn-
bgb Logdommzgmmb bobbaob LodsMmomab
badMmmEgbm 3mEgdLab 72-9 dgbmab 3Mogdho-
39mn dmgdadggdnb mo30bgdxMYd900, bmem
0gmMmagb dbMog — Jgx3LEIL sbndbymn bm-
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M30b 998399H00bMOS 0©3305b60L JRMYdIMY
©3(3300L 3MBLAHOBHYBZ0YM o bagmmsdmmabm
AomAmMbMSb dndoMmmymydom. o3 d0dbnb d0-
LomBy33 653MMABN 3BME36sE NbobsgL: (1)
72-9 9gbaob bmMmAshoymo dobssMmbob obo-
aodL; (2) JoMoyyamo dmEymab JgEsmMgdsb
083-0b Exclusionari Rule-bo o Fruit of the
Poisonoous Tree @mgdhMabsbmsb; (3) Lobe-
domam 3Magdhnznb dgxobydolb o0 mzom-
LadMNbL0O), MI3EYbo gMmMa33MmM3b0® O
3MmabmdnMmgdoo bEgds ©syd3z909ma
9(h3039079mM90900b godmygbagode.

BodMmanb bLoobey damdamgmob ndsdo,
Mmd 0go ,,dmbsdmmymao bab boymagznb” md-
HM0bob Jomoym bLodoMmomgdmng LogzmMEg-
do gobbomgzgab sbmMmEzngmgdb oMo dbmemme
MmmgmmE bmMmIshoym gosampsbsb (Legal
transplant), oMsdy@ MmamME3 KY6JE0YM
3MmEgLYsMYM 3g94o60B3L, MMIMab Myomy-
M0 98399H00bmMmos dMBIEYds LabodsMmomem
3MaJH0gnb bogydzgmdy. 3393 3obLOgYM-
M9000 YyMomgdob 8dob3znmgdb abgom bLo-
3000bg0dy, MmMmAmydnEg JoMmoym bLodsmmo-
mdEmbgmdodn  dgoMmydnm  bogmgds
oMob gosbomndgdymon, dom dmMab, yMo-
333090 dh3n3goma0900Lb gsdmMmoibznb
3Maghogamo  3MmahgMoydgdn, ,oMbgonmMN
©oMM39300L" 3gobadbodmzMmgmn LHsbwaMmbn
o IH303909WYdsms 93096hgMmonb do-
dsmm gmbogmymo gg30L (bLLLZ 72-9 Bybanab
89-2 6sBomn) 3Moghnzgann 9603365mmos.
0000006, 63dMMTn LMV30DMOL Jdgi3obgoNbL
AhomAmbL, MmAgmoi Jomomym doamadsb go-
60bomo3b v@odnsbab yxmydsms bLagMmomo-
dmmabm bHsbsMHYOMI6 (ECHPR, ICCPR) do-
doMmmy000), MoE 33em930L 899390L 060gg0L
IRMHM oMmom — dgamxonm s bogmmsdm-
Mobm godmygbgdomMdnb 3m®H9gbEnomb. 6o3-
Mm3dob 3MogHnidgmo o mgmMoymo 8600-
36gmmods godmabohgds 0dsdn, MmMA3 dobo
d9093900  BoMAMOa90L  Lodommzgmmb
dogomnmdg exclucionary doctrines-ob bodo-
Mmomgdmngn HMmebL3MIbhognolb TdgxsbLY-
0oL, M3 Jab60bL dgbadmgdMMOLL, dnMgdYmON
00336900 godmygbgdym ngbgL, sby39, bbgs
363mmbagbyMmo Ladsmmmab bobhgdab (Bsa.
06gmobo, yganbn) §39y69030, bowsl dMbS-

oMoy 6939(hL, @end390ma 36MbL gbs 0
0b 3h303909mgd..

ddgmoeMmMeMmang

bodMmmaddn @odmygbgdymons  mibHmo-
byMmo o dgoMmgdom - bodoMmommmgdMmngzn
33m930b dgomEgdn, MmAgmos dndobno
LogoMmmzgmmb bobbgab bodoMmomab Lo3-
MmEgbm 306mbAgdmmodsdn ,dmbBodmyman
bob Boymxab* omg®Mmobob 003mydgbho-
300ob  00300907M70900L 0EHHNBRNENMYOS
o d9x3bg0..

33938 98Yd690s LogoMmmzgmmb 3mb-
bhyobhygoob 31-9 dgbanob o bobbeob bLods-
Mmomob bodMmEgbm 3mgdbab 72-9 dgbmab
bmMmAshoym s6smadL, dom dmMab, dh30E39-
0mM9doms oYd390mMmonb, ©IMN333E0YMON
9(h303909mMn0900L godmmozbzobs s MH30-
3909mg00my 93Mm3b6hngyMmodnb 3Modgmoy-
99000L gobbomgab.

d90M9000-bodommnmgdmagzn sbsmMndOL
R3M3mgodn Jommymo MyaymaEns dgxsby-
0300 8d3-0L bodoMmmomBMIMgOsdn Asdm-
yamndgoyan exclucionary Fule-bs @o Fruit of
the Poisonoous Tree mgd®Mmnbsbmob 00ds-
M0900m, dgLadsdnbo bobodommem 3MHE9-
b6gbhgonbL godmygbadoom.

BbodMmman, obLAH3g, 90YyoMgds LodoMmm3zy-
@mb bobsdsmmmm 3Magdngnb 33mo30b,
3o06LognmMgdnm Logommzgmmb 3HBYbsgLo
LobodoMOML 3MDBNENJd0L dBaOBL, Momo
©oanbaLb 72-9 dgbanab 3Mogdhnggmmo Mao-
m0doEn0b HgbgbEngdn o doba godmynbg-
00L M6330Y3MYMYdL.

Lagmmadmmobm  3obdmTnmgds gomze-
m0obB0b6507mM00 3©ed0360L JTRWMgdom Eo-
330b 0bHaaMomgdom, 3gMdme ECHPR-0b 89-6
dybaobys o ICCPR-0L 14-g dybenob dmmbm-
36000 3mbhgdLbhdn, MabL LOBYI39MDIE go-
bbmMmizngmgdymos  Jommygmo  3Mmaghngonlb
d9Lod3d0bMONL gx3bYd.

©ob336900L MMAYMNMydnLbLL godmyg-
6g0ymos LObLbAHYTPMo o HogmEnmanymo
0bhgMm3mMgbHoEns, Mams ©ayd3zg0gma d¢H3n-
39030909000 0bLHOBHYHO FgRLEOIL, MMam-
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M3 I8MIdosMS 330D, LadsMMIMEIDEI30
mMaabmgdob 3mbbhmmaabs o bodsMmommo-
060 LodommomMbamMAMgdnb YBMYb3gMYymayznL
099060%0d0.

33930 90YyaMmnds LodoMmmmydMng hHfo-
6L3mMsbMHaEnab (Legal transplant) sbsgmog)n-
396 AoMAML o bLojommzgmmb dogomnmbdy
0x33bgoL Exclusionari doctrines-ob gsdmo-
6oL 9x899H0obmMdsL, MoEg dgbadmydmmoslb
ndaags, d0mgdymo ©abi3bgdn godmoygbg-
0maL, obg3g, Lb3zs 963MLLgLYM0 bLodo-
momob Lobgdab (3sg. 0bgmabo, yganbon)
939469000, LooE dbmmme ImbodsMmey
6y39ML, ©o1d390mMo© 36ML ™My oM gbs ™Y
0b 9h303909mg0d..

1. domOIMLASICIIBNOL
00bbMmOIMIB0L
OMINMNO6Jd0L dd@IMABN0O)-
LATIMOI@IGMAO30 dL3JIJMIB0
1.1. ,dmbBodmymo bob boymozob®
bodmbodoMmomam mdmtobob
Bmagoo oboboomgdo

dgomgdnmon  sbomndab PdMYB63gm-
Loymao d3E0MY0gMNs  Jommygmo bodo-
Momob doMmomgmymn Jgsmgds sdd-ab
d9Lo00dnb EMIHMbabs o Labodsmomm
3M3gH0300L™s6, 39MmE, bogdoMmmzgmmb Lob-
baab bLodomorab bLodMmEgbm 3mygbob
72-9 03bmono ©oagbomon Imymab 3oMe-
mgmyMmo gobbomgse odd-ob ,dmBodmymaon
bob 6oymxz0b” emgbhmabsbmab, Moms godm-
033900mbL domo dLas3Lxdg00, gebbbze390900
o 0839396 ho3nnb Mma30bn0dxMYd500.

,0mB33mymo bob baymanb” LOIMLODS-
Momgm omghmnbs 8dd-ob dmgdg Lob-
banab LadmmEgbm bLodommomdn 9.6. godm-
Mmogbgob Bgbob Bobommos. AH3039079mad0L
3v0mMmnbznb B6abo 3oM3gmo 8dd-0b PBg-
609030 bLobLOBsMEmMT 1914 Bganb bLogdgdY
Weeks v. United States godmoygbo. bogdg i39-
gMmomymn s39bhob dogm 3mbLHODHYEnL
dgmmbg dgbbmMmydob gbgdmey, IgMdme,
9396(H3o IH303909™M9d0s 3nMan 3MMagb3m-
b6g6300L LoNEHIMMYO0L aMM3g300m TM-

03m30. 399609035 LSLOTsMOEMA Tomoomy,
Mmd 0MoEyds 30Mab LabmNEsb P3ob6m-
bmo dm3m3zgom Bgmomgdbs o 3mMmyb3m-
b69b630g0L oM Y6 9x31ndbydMEAL. IMg3n0-
Bgo0m h303909m™ oL godmMmaizbzab Bgbab
0mg09wm900L GoMamxdn FoRIMMNMIZEOS ©
030 9306mbm 0bg@mMmdognob bLoxyd3zgmdy
9m3m3g0ym  9(h3n3I0YMY0I0DIOIE  3o3-
MEgms. dH303903modab  gsdmMmoibznb
69L0bL Mobobdo, P306Mbm AbMyz0m, O3o-
Hh0dMmgdom, ndymgdnmn s3nmbznm dm3m-
39090 063mm3s3ns bobbenob bodommmab
Log09%9 oM Y6 01969L Vd390yMN. My d9-
9bgdo ,,dmBodmymo baob baymanb” bodmbo-
domammam omdhmnbob, 0go yumm dmmb don-
©0b s 3©396L, MM bobbenab LodoMmoab
Logddab dobogdnEsb, obg39, nbwo godmo-
MoEbmb P306mbm gdom odmAgbon nbym-
M3o300L Loxydzgmdg dmgznsbgdnm dm3m-
39090 9(h303909Moo.

9(h303009mM900b  godmMmogbzob 6Ll
dLae3LYE, ,dmbsdmymo bob Boymaab® Lo-
dmbodommgm  EmIHMmobob  sdMEsboy,
36900Mm3m AbMy3nbe ™y LL3S oMOIMB-
bOoBHIENYMo Joggdab sm33qms. 0bg0Mn-
309, LOTIMMIMESTEI30 MMZSBbMd0L dngMm
AbMgznb nbgdsmmme RAshoMmmgdsb, sMo3mb-
LHOHIBOYM JBIEIOSL dSYENMYOMeE TM3-
Y3900 9©3300600L 3MBLAHOBHYB0YMO JRMIONL
©aMM3939,2 3ogomoma, 30Mon bgmdgy-
bgdamodab, LL3YM700L JRWgo0b byndgy-
bgommd0L o 9.8. 983-30 3©30360L JRMY-
0900 3MbLAHNHYBNNM T303MOPIS IEYNN,
00 Jx3my0900L oMM3930L d9dmbzg3sd0
09093900 LO3IIME Jagomons. bLobbeob
LodommomMBaMAmMgonL ,38mgdsms dagnab®
6700b3ngMo  oMM393s  3(H30E3g0PmMY0sL
bobbgab Lodommmab bLogdnsb godmmo-
3b3sb 06393L. bLEMMgE o0 Loxgydzmom go-
R¥M0OM3ms IH303909mMo00b godmMobzob
B9Lob IMJ090900L GoMamgdn s Y339 1920
Bmoob od330mMos ,dmbBodmymo bob

1 Weeks v. United States, 232 U.S. 383 (1914), See re-
view at: https://supreme.justia.com/cases/federal/
us/ 232/383/

2 Silverthorne Lumber Co., Inc. v. United States, 251
U.S. 385 (1920), See review at: https://supreme.justia.
com/cases/ federal/us/ 251/385/
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Bboymanb”  bLodMbodsMMgm  MIHM0by,
MmEgbseE 1920 6gb 8d3-0b PB9609LBS Lo-
LodoMmoamad goboboms Logdg Silverthorne
Lumbrer Co v.United States.

Loga0bL BogHMOMN30 goMgdmgdgdn sbgmo
nym: gmgmog boenggmommbo by-hHyab 00B-
BgLob BoMIMydsdn xgEgMomymn 306mbg-
00L EoMM3930LoM30L gg3dnhobomo ngbo
36monmo, Mab Loxyd3zgmMdyEsE dob MBnbL-
do ®¥gEaMmamymads 0396(H900s AbMgzs Aso-
HoMgL, MmPIEo do0 LoMObsM BydsMM3s oM
3dmbom. 3690sMmom AbMgznL dggaam am-
3m390m0 06xmMIs300b boxrydzgmdy 3Mm-
39mmds bb3s ©EM3YdgbhHognob godmmbm-
30L 6g00MmM3o3 dmombmags, Mobo JBMYdsE
LoLOFMNEMMbLOZED Fnomm. bognggmammbas
30, MMIg0E 00030 836530390 oM 36MO.,
©m3ndgbhonob boMmaggbadg oMo gobo-
@bos. 330b godm boggzgmommbo sd5gMo©
LobodoMmEMMbOETn oydmMAngdMmonb
0MdM @000 od33¢hnaMY0L.

dma30069000 Logdg 9dd-0b PBYbogL bo-
LoadoMmomdn BoMmodoMmms. JB9659L3d Lobo-
dommmma aoanbs, MMA bomzggmammbab
ma30bob AbMY3e n306Mbme gobbmMmizngmey,
0dn®mad 0Moangds AbMg3znLb dggge Am-
3m3909™m 0bxmmaAsEnob oM Y6 oxydb-
©90Mmo. 030L dbMmag, 0dd-0b dM3MMOY
o3bogo@s, MM 0gn IRMYdsdmbogno nym,
©m3ndgbonaob sbEgdn Foogmm s od
©M39996(ho300sb dnmadymo nbxymmdsEns
0MoEgonb BoMmagnbobomznb gadmaygbg-
0060. LobodMOMD FMo3MmMONL gL oMaYnd7g-
Bhognoe oM Zonm3omnbnbs o N6y,
Mmmd, 9¢hH303909ma00Lb o3Mdomzab 6L
0060030, P3obMbme dIM3M3z90xmn  0b-
gmmdszns bobbaab bLodommmab bLogdndy
bogMmomE oM Pbs 0465L godmygbgdyana.
bogmggmombn dbmmme 3oM3zgmon 3o-
bmbm AbMy3000 IM3M390m0 nbxgmmadsiznab
00000MMOsL Imombmgzgs, FogMod LEMMY®
0330030M39mads IMJd99003 goybLbs gdo
dg0damd domgoymo 0bymm3sEnob godm-
MoEbgzobL. 967 gL ob d90mbzg39s, MMEaLLE
003930M39m0  Loagedmdngdom dmJdggds
33906mbme gobbmMmEngms, MdsE dmg3ns-
6900, gabbmMmEngmgdymo badommemgdmo-

30 §09©9000L dsmoma@ 36Mds godmnbzns.?

,0MmBadymo bab boymxab” Ladmbods-
Mmomam omghmnbob d0dsbo LEMMY® 0boy,
Mmd LadoMOMgdMnzn J993900 o AM3-
y39bL oME3 M3wa3nM39m 1306mMbm §07g0sL
o M3 9oL Loxwyd3zgmbdy Jgdamad gobbm-
M309MMgoYm Jagwgosb.

3030mmE HgMmanbo - ,,dmbsdaymo bab
Boyman - 30M39ma@ 1939 6omb godmnynbo
003-0b @ggMmomyma 3B9bogbo  Lobodo-
Mommb Imbodsmmmyg ggmodb BMIb3RY-
MbHgmads ,,60MOMB0 6d3-0L 60600MB73" Loy-
900 3oo6yY39MH0mgo0Lb EobLLLOYMYOML .

Logdd0b oMmbo 30 sbgmo nym: 8d3-0b 3nMm-
39m0  0bLbHBENOL LOLBMOMT BMYb3
Bomombab d0domm godmodobs Fododhyy-
690gmo gobohgbo, MMIMomsz ob 3mbhHMmo-
000oby o smzm3mmyMmo bogzmnyMmydg-
0900L @sdom3zadn ngdbs Ebmdna. Logddgdo
doMmomon dhH303909™M 08  LohgmaamMbm
LoydMmgdab dMLAYBNL Loxwyd3zgmdy Im3mag-
0ymo nbggmMmadsEns aym. i3M9b3 baMmombBTY
3960Ag60 Lovdgmogom LobosdsMmommdn go-
obohngMmo nd dmEnznm, Mmd dH303g0YmY9-
09060 30L 60bsomMIya 8dd-0b 3MbLAHNMHYEO-
ob dgmmbyg d9LBMMYO0L oMM3g30m 0960
dm3m3z90ma. Loodgmagom bLabodoMmomema
©o0anbs, MMA3 B6oMoMBOL LohgmyxzmMbm
LoydmMydaL dMLAYBbNLLL onMM3s 1934 Bennb
3obmbn 3mdybnza3ngdal dgbobgd. bLOV39-
ma3nm LobodoMmmemad dgE3omo 30M39M0
0b6LHO6ENOL LoLOFsMOEML godsdhynbgdg-
o0 3obohgbo o badgobdnm smbndbs, MmA
0MOME90mMDL Ladyomyods oM 3Jmbs oya-
30390060, MM 0L 606503 3MLYOYMON
dmbo(390900 dmbBsdmymo bab baymazn oym.
ombndbymads gowabyzghnmgded, 950am-
ddo dgndnbs Lb3s bLoLOTsMNEMMYdNLONZNL
Lobgddm3zeb69mm 8603369MMdY, MoE N3ob
39obbdmob, MmMA, 0y bLodsMmaMELT3e-
30 mM3gobmgdn dmndm39096 306mbab ybgydo
©3MM39300 M30dg Bh3n3909mgosL (bgb Bo-
0mo396), 98 3(303909™00b boxgyd3gmdY
am3m3goymo dh30390nmgos (bg Bodmosb

3 hbgodg 0o, 0&303309MIdsMS  ESLA370MONL
3Mmmomgds Lobbaal Lodsmomal 3MmEgLdo, goo-
,09M0c0nsb0”, mdogmabn, 2010, 83- 71-72;
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Boymab) oM dgndangds 0gdbgb godmygbgody-
o, MmgmmE 3H303309mMads. 360s 010g300,
Mmd s39M030L d99M 070 dhohgdonb Lo3-
MmEgbm  306Mb3gdMMdnm, 030LsmM30D,
Mmd sy 04690 nmmgymo dmJsmagab
IRmMydg00, LodmmEgbm 306MBIEYOMMONL
©3MM393000 IM3M3909M™ 3(h30(3909™Yog0L
©abod3900© oM dN3MYd96.*
9h303909mMq0900L ©obLd390MONL  Lo-
®}3xd3mgdab  3mabognzo3nob o330y o-
oMoy 0d3-0b FoMOIMbogyMgdadn 0ymazd
0000 ox3ngboMmgonb dgomenb dobywznom,
MM $39B90: BM3s© ©s L3JFNIWYM 53IBYI-
000. 9L oYymMxs godmb3zgymony ,dmbsdymo
bob Boymagab” omibh@maobob B5393maboo),
MHmIgmoE Pdzg0oL 9(H303I0IMY0900L ©.-
90390mmo0b  Loyyd3zgmb s EsYI3909-
oo 3h3n03g09mod90ab oyMmooymmo dogmab
00M3960b 394060%30L.° gL EMmJHMnby, Mm-
3mmi3 %90mm 0mgzs, 6oMImMndzs odd-ab
79960900 LsLOFMNEIML 3MHEgEabHYN
39006Y39h0mad900b Boomdo XX Loyldybob
20-006 Bgddon. MmagmMmE smbndbymons o8-
d-0bL 3996059L0 LabodsMMEML owsby3zgMHn-
mgodoedn: ,,08 ©gOymMgdab sMbo, MmIgmos
3Mdomogb 9h303909m™90900L dM3M3g03L
080 My 00 3gdnom, ndsdn damadsmgmob, MmD
oMo dbmmme 3396mbm gdnm dm3mzgdymao
0h303909mMn0900 oM dgndmgds godmygbg-
09m 0gb6aLb AZ396L LobLodsMmEMAn, 3Md9E
obgomo 3h303903myd900 bogmome oM dg-
ndgods 3godmygbgdym 0gd6qL e o6y ,dmbo-
dmymo bg“ ndmygzs ,,dmBodmym boymab*;
9(h303909mMa0g900L domgds 0bxymMmIsEnab
Lo®yd3gmdy, MMAgWoE oINS -

4 of3Mm. obomgon 8. mdbsmgmo, 9&3I0EI0S ©o
93303309705 Lolbob Ladsthammols 3hmEgLldo.
LoeobymBsgnm bodmmdn Ladsmagal omd@mmols
530009809Mn  bomolbols  dmLsodm3gdmo.  ™o.
93mbmdninm  yhongmomodsms  Lobgmadfoxm
16033MboGIG0, ;mdomobon, 2010, 33. 57; gomMmagn
0935603300, Lobbmolb Lsdsmoreol 3MmEgbol
Bmasen 6ofoamals dndmboss, dod. ,,0nmMalbGadals

Lodysmm*“, 2014, 33. 299-302.

5 «Fruit of the poisonous tree» doctrine. (cm.: Nardone
v. United States, 308 U.S. 338, 1939.

6 Silverthorne Lumber Co. v. United States, 251 U.S.

385, 392 (1920); Nardone v. United States, 308 U.S.
338 (1939).

3039090 dh303909m900eb, bob dom
©9383909mL.

7600 00nb0dbmbL, MMT dmMmangMmomn v39-
Moggmon 993609M0, gogbhmMmdMn3zo, 308390L
L,0mBodemymn baob boymanb® godmygbnodob.
Mmammz ombndbo3zb ®. xy39M0, 0bxm-
Mdogny, MmMIgmog, MmamMmE omdmAbE.,
domadymo aym osMmoggmmzgabo Bysmmob
(Bogsamoma, 80mgdymns 08 30Mabgsb, Mm-
09mboE of d99dmm dmBIgE godmbamy; nd
99L39MMHNLESL, MmMTgmoE 99390x00MYOS
330ag0sL) s 88 3097B0m 0gbs 36modamA
©o308390ma, dgbodmmy, dmgngMmor dg0o-
™mb393380 gsdmygbgoym agbgb (m3gMmocn-
Jamo 06gmmasgnab dbgegLbs).” m. 3gMmmo
00 omdbhmobsb ,dh303909mMad0m0  LoDo-
Mmool 3mbhymo@b” 36meEydL. MmgmE ob
ombndbogb, dmbodmymo bg dbodnsb 6o-
ymagb ndayzoe. g9b 3mb@Hymadn, dnobo sdMom,
6036030, 0 9(h303909™M900 P336mMbm gdom
ofMmob dm3m3z90mon o sd0b gedm 9939390
3oL dnbo LObEMMOY, bogdazm ., dgbodsdn-
Lo, 8YI3909M0 Bobgods bb3s 3h303907-
909003, MMIMYonE 30M3xmab 33wmg30L
09009390 sM0b domgdymn.t MmgmmE 3bgo-
30, ob dm39dym Emgbhmnbob dmgdggdsda
dbmeme 80306 dm3ys3Lb, MmMEabeE abo-
d390m00L 30MmOgd0Lb oMM3930 9939390
0Y9690L 3303909 50900bL LObEMMOLL. d9-
Lo0OTNLOE, 933NN obnLODdM3MMD,
3600 9MLYOMOEAIL MY 3Mo 8 ELYAZ90MbN-
Lo o H303907™M90900L LobMMONL odM-
3000909my0s, My ,dmbsdmymon bob boaymazn®
bbgo 30Mmodg0d0 ABYds, MmEgLsE 8dH303I-
0mM90s oYd390mo sMab 3bmdomn, dny-
bgogsm 830bY, gogmgbob sbwgblb my oMo
9L LOBbEMMOLDY. OdMEMML, ZoyM33939M0
MAgds o3hmMab domnmyds, MmI ,bsyman®
Abgos ,30M39m0" 3(H3nEI0YM™IOnlb 33MY-
30b Jdgggo@. L. T933M93960 omMbNABO3ZDL,
Mmmd, 030 Logedmdngdom TmMJdgEd900 Fo-
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