> Q ©J399063M0
NQ ) 2023 pecemser

e

LOFOM(NOED() @s ABMBC2()M)

J3MM3NL I6033MLNGIASNL
LSBSIMOTNNOL NBELSNS&ISENL
LSIMOSAMMOLM LYAIBBNIMM
MIVIMOMIOSR(O) JIMBSIN()

LAW ano WORLD

INTERNATIONAL SCIENTIFIC
PEER-REVIEWED JOURNAL

OF THE EUROPEAN UNIVERSITY
INSTITUTE OF LAW

badomO)aMMO OY LMBCNOM — dgg60 38sd33mgg0 badebmeal badgsdmdo

LAW AND WORLD - Your Guide in Legal World

odomabo
Thilisi
www.lawandworld.ge



J90mbomob bogmmadmmobm snsamgod
International Recognition of Journal

Go gle OPEN "~ ACCESS >’Crossref Ra AD =

Scholar

INTERNATIONAL
' ‘ STANDARD
. \ SERIAL
NUMBER

PN , , . ~
HEINONLINE I Dimensions I L PLUS

HUMANITIES AND SOCIAL SCIENCES

I€IWrsrerisr DOA st

HOST

INDEXED

N

7 18l

4
AR

%6 INTERNATIONAL S| BASE (% CLOCKSS

Scientific Indexing Bielefeld Academic Search Engine

899mJd39y69070m0 LBBN0L LaBYLEIBY 3sLPboLAggdgMNs 33&MMa. Bobn 3mBoEns Ggndmyds oM gdoblgmeal
Jmbamob LoMmgsdanm 3mamganol JgbgEnamgdgol.

J9Mbasmo FanmdL Lagmosdmmobm emoEgbBosl CC BY-SA.

The authors of the articles published in this journal are each solely responsible for the accuracy of their respective articles.
Their respective views do not necessarily coincide with the views of the Editorial Board.

The journal holds International license: CC BY-SA.

3003000 Myadhmdo: NML3Ad 30363IMNII
099603060 Ggodghm©o: 1ALOLO FIMALNY
0bagmaligéo Hadbdol 3mtgdhemdo: 30bd 3M3ddJ
©53000mbgde: 010360 Jo3IJdMddI
Chief Editor: IOSEB KELENJERIDZE
Technical Editor: SESILI KUTELIA
Proof-reader of English text: KAKHA GOSHADZE
Imposer: TAMAR QAVZHARADZE

30dm33gdmmds ,obo*
Publishing ,Dani“
ISSN 2346-7916

F9ebamols gamgdhtrmbymo 396bos 8gandmosm bommo F¢bamol 39d3396©8y: www.lawandworld.ge
The online version of the journal is available on the website: E-mail: info@lawandworld.ge



80m930ha hgesggmho

0ombgd 39mgbs9Mndg — bogMMnsdmMabm
badsmomab Emdhmma, g3mm3ob Pb03-
Mbohanhob sxomamydymo 3hmxgbmmo

fashgda:

09630 HMo3s - LodaMhmmob EmIdhm-
Mo, gmMogmm Mmdsgodab Lobyemdab
16039Mbodghob  dMHmRgbmmo.  Loge-
Mm3ammb  bagmbLbhodIHom  LaLds-
Mommb 0o303mdsamy

mg336  Foygmn - bogMmomodmMabm
badommmab EmghmMa, domydab dmms
MLo3gmab  bobgmmodnb  Labgmadbo-

agm  36039Mboghahob  sbmEomgdy-
o 3hmxgbmmo
0005 mamnadzamo - badsmomob
ongdmmn,  93mm3ob  6039MLOMHI-
hob 3MmggbmMa

dm9qdboboMmg membdo - MandyMaab
dmOgMb my3030L babgmmdnb P6039-
Mbohghob Ladsmamob dgEbogmgdocs
ongdmmnb Jeboowoodo. LogMmmsdmMa-
bm 30dgMaLogMmMbmMydab 3330000 (39-
BhMmob odgydbgdgmoa

930 gmEoMmadg - LadsMangab EmIdHm-
60, bagoMm3gmML bagmbLhohzem Lo-
badomommb Imbodsmamg, 6nEs ob-
©Mas 30Mm39mbmEydgmab Lbsbymmonl

3060 0yMagh BobmMmze - g3Mm3ymo
06LbhoHIHOL WNdgMBHb ©aMggdhmma,
ymgomo 93mm3smmadgbdomn, 93mm-
30390M0L  Lagamgm bLoagddgms IFMbe-
anb dmsgama Myagdhmma, sE3MIsHo
(39Mds600)

oMoz Hafo - 3960nbL 6039Mbobg-
0L badsmnmnb Emghma (0bgamobo),
39mob bagaMmm s@InbabhMagrab ybo-
39Mbo@gHeb 3Mmaggbmma (3gMBsabas)
093000 Mo - 3am3sfmanbmb ybo-
399000hahob LadsMmmal EmIHmMa,
06©0360b dHadhob dE3M3aHms sbmEo-
23000 B30 (333)

dom3 L3gobgMo - gmmMoEob dde-
0oL Lomegm  babodsmmmmb  dmbo-
dammmy (+393)

30058 dom 3mp3nbLo - bodbMgm
3oMmmabob  dmgdgn  dMmgnMmMa.
m33mgbnb sdmyznoadgma abbho-
®900b 833mg3fn (338)

domhob 3Zmeng - Panthéon-Assas-ob
(Paris 11) nB03gMmbogaheb 3Mmagbmmo
(bogMmabggomn)

0000y 99Mm3mama - bogMabagomol
anmob goommogzgmo 36039GMbadhahob
badomomab BoznmAadob sbmgamydy-
mo 3Om@BILbmMo bassMm badsmaman
(bogmebggon)

RBM6AgLb3mM MmBaMoY3m - 39Mdm bo-
domaab sbmEnMgdgmo dMmygbmmo

LIMILCIICNM 3MEI3ND

Jomonymo 36039Mbodghob 3Mhmagbmma

060  dooohedzomo - bodsmameob
ongdmmn,  93Mm3ob  P6039MLOMHI-
hob 3hmeabmma

03 baaMmgndznmn-badsmommab
omgdmmo, 3og3sboab bsgMmedmmabm
16039Mbodghab sx30gmamgdymo sbobhg-
B¢ 3MmmxzgbmmMoa. bagsMmggmmb dmoge-
Mo 3MmznModymob bodsmmsmBbamamy-
60b 3MmEgbdn Aogbomn absdaymoaby
399mdngoob g3smhadgbdhob gammba

my336 GgbbmMody - 93MmzezdnMmaly
3Mmmaghnb bgmaddemgebgmo, 93Mmm3s3d0-
M0ob, g3mm3nb badgmb, s89Mnzob ayMab-
Hos sbmEosgnob gMmm3zbama/baghms-
dmMabm ggL3gMho

00396 @momyoedzoma - bodsMmomob
ongdmmn, 93mMm3nb 3b03zaMbohghob
2@0mMoMydmo 3Mmegbmma

0000 EMEndg - badshmnemeb Em-
JdmMo, 930mm3ab 36039MbadgdHAL sx30-
mofMgonme 3MHmEbmMo

Mmab dogMosyenn — 03069 Fo30badsze-
b babgmmodnb  mdamobab bobgam-
6o@m 36039MLOAHIHOL SbmEoMgdgmo
3mmagbmMo, bagoMmzgmmb s3m3od-
0o sbmEesEeab BazMa, s@3mzsdhn

93°509M069 moxshn - bodsMmmab
omghmmo, 93mm3ab PbaggMbohyhab
dg0moMydmo dMhmggbmmo

- MIUR b@mgmo 3MmggbmMmab 338moago-
30309, 0gMmobho Jdommgbo Bagobhma-
OnfMob 93mbmdngab g3aMmpedgbdaa,
Roma Tre University Erasmus-0b 83309-
d09M0 3mmmEabshmmn (0homas)
3oMm3sMmo mobzgmodobo - 3Mmggbm-
Mo, LodsMamob emIbhmMa, GMoo-
Mob domygMab babgemmoob 0gbab 3bo-
396boggdho (39Mdsb0y).

3omaen 30Mb30 - badsmmmob pmghm-
M0, 30030300 P6039MbadgHAL dMmey-
bmMo s bLadsmommoaby s s©Ednbobd-
M0/M9000 Go3a™mba(hdg LagMmadmMobm
bogaMmm bodommmob ©93ofMihodgbhob
1®0mbo, g3Mm3nb 36039Mbohgdeb bs-
3sdom emghmMn, mdogaba, H3Mmm3sm-
mydg6dab Bg3Mn (3mambgon)

530 o930 - d3gmb bobymdbogm
16039Mbahghob UNESCO-b oqsdnsbob
I3MIdsms © LanbgmMMIsgom bLods-
Momob 0gMoogmo goggmhpabhob Jo-
090m0b godzgg, badsmmmab EmIpmma,
3mmggbmmo (sdgMdsns60)

Mmbheb 993wa - ggb-Bambyaab J60-
39Mbo®hadob 0yMogogmo ©s 3dmeno-
h039M0 993609M909000 Ba3IMAIHOL
sbmgonMgdymo  dMmxgbmmo, 0bbEo-
Od0 Sciences Po Aix-0b @omgdhmmo
(bogmsbggon)

MmogMd 0Mggdgbo - 3Mmagbmma, be-
dammmab Emghmmo, s03m3dho (339)

30mman bagadg - bagshmnzggmmb badm-
3smgomng bagdgms 06bndy@ab (GIPA)
Lodomomab o dmEodnzob Lzmanob
dbmEnMgdgmo 3MmagbmMo

3obo 3mdsdg - badammmal EmIHmmMo,
230mm3ab  gb603gMmbohghob sxomamg-
om0 3Mhmagbmha

000730 3963900 - badoMmmmab v3507-
donfmo pmgdhmMo, 93030 69Myoemab babg-
mdbogm 36039MLodghHob 00d63bAL, be-
oMb s bmgosgmym 8g3609Mgdocms
Ru33mMHadob badomnmaob ©gdsfmiedy-
6hob bgmddmzebgma, 3Mmagbmmo

30mMgn sdnMsbodznaa - badamommob
omghmmoa, gnmsd megshmgamsdab be-
bgmmonb mdognbab babBsgmm yboga-
Mbahadab sbmgamgdgmo 3MHmaggbmMn
© @  babBogmm 3boggmbohyghob
dbobhgbh-3Mmmaxzgbmo

booybo OyMzadg - 00d69LNLY o Had-
6mamgngdab 36039MLboMHL 3MMme)-
bmmo, bamIdmmm 3MmgMedab mog-
d30m0amg - ,GoeMymo 90sM03gmmds
©> bymmabyto 0bhgmaddo (A)) boge-
Mm bygdmmn*

dobgog dogdoas - Lodsmammob EmIHm-
M0, 93Mm30b n6039Mba¢gGHab 3Mmmag-
bmfMo, PFsmamgbo  LogebdsbsMMgdmm
3MmaMadgoob  o3Mgootapool  ggbag-
Md0, 903Mm3oh0

39(Mm0E0s 3. 096530090 39emglLizm -
3magmogmao badomomamab sbmEnMydy-
mo 3MHmagbmma, domageb b039Mb-
9o (9b3s6900)

960 300mbagn - Mgbab yboggMbogghob
(1) 3@maggbmmo (boxmMmsbzgmn)

R¢a0Mab 303m - 3MHmggbmmo, 3s6my-
mB-abab  P6039Mbohgda  (3sMada ).
930m30b  bodoMmogab  badogobdhm
3MmgMmadnb bymddmgabgmo. godmag-
dob ,bodsmmamo o 93Mmzs3dnmab”
ofgdhmmo. g3mm3pmo  bLBszmadal
abmgosnob  badogom  3M9dogbho
(bogMabaggmn)

3Magmmo dombob oo bgzomn — 3g-
BgMmogyMmo  3Mm3yMmMab dmoagnmy
096 H-0MBAL babedsMmgmdn, bogMa-
6agon, dfg@abo (bagMabzgmn)
309masb0 d9b6anMgo — 3096s9L0 be-
LodaMMMMbY S bobymdbogm boogmb
dogfm sbmEoMgdgmo sE3M3(h0, ©-
dh30390npmo  badMmybagmm bogyomeg-
6ab oyMab@n INAPI-30, mgdmea - Aix-
Marseille 36039Gbohado (sangnfon)

3969 BomELO — sMEBMBL Ydomemg-
Lo Labodomommmb dmbodammang, Lo-

domnmab mgdmmo - 39600300 b0-
30Mbodado (539)



Editor-in-Chief

I0SEB KELENJERIDZE — Doctor of Inter-
national Law, Affiliated professor of Eu-
ropean University

Members:

MERAB TURAVA — Doctor of Law, Pro-
fessor of Grigol Robakidze University.
President of the Constitutional Court
of Georgia

LEVAN JAKELI — Doctor of International
Law, Associate Professor of Batumi Sho-
ta Rustaveli State University

TAMAR LALIASHVILI — Doctor of Law,
Professor of The European University

ALEKSANDRE GLONTI - J.D. Candidate at
Freiburg University. Founder of an In-
ternational Cybersecurity Company The
Project Andromeda

EVA GOTSIRIDZE — Doctor of Law, Judge
of the Constitutional Court of Georgia,
Professor at St. Andrew the First-Called
Georgian University

ANNA CHIGITASHVILI — Doctor of Law,
Professor of European University

EDITORIAL BOARD

IRAKLI NADAREISHVILI — Doctor of Law.
Affiliated assistant professor at the Cau-
casus International University. Head of
the Crime Investigation Department of
the Chief Prosecutor’s Office of Georgia

LEVAN MESKHORADZE — Head of the Eu-
ropean Union projects, international/
national consultant of the Council of
Europe/American Bar Association Rule
of Law Initiative (ABA ROLI)/Promoting
Rule of Law in Georgia (PROL0G)/Geor-
gia Bar Association (GBA)

BAKUR LILUASHVILI — Doctor of Law, Af-
filiated professor of European University

TATULI DOLIDZE - Doctor of Law, Affil-
iated professor of European University

ROIN MIGRIAULI — Associate Professor
of Iv. Javakhishvili Thilisi State Universi-
ty, Member of LEPL Georgian Bar Asso-
ciation, Advocate

EKATERINE LAPHACHI — Doctor of Law,
Affiliated professor at the European
University

GEORGE KHATIDZE — Associate Professor
at the Georgian Institute of Public Af-
fairs, School of Law and Politics (GIPA)

KAKHA GOSHADZE - Doctor of Law, Affil-
iated professor of European University

MAMUKA SHENGELIA — Academic Doc-
tor of Law, Head of the Department of
Law, Faculty of Business, Law and Social
Sciences, Akaki Tsereteli State Universi-
ty, Professor

GIORGI AMIRANASHVILI — Doctor of
Law, Associate Professor at Guram Ta-
vartkiladze Tbilisi Teaching University
and Assistant Professor at Tbilisi Open
University

KHATUNA BURKADZE — Doctor of Law, Pro-
fessor of Business and Technology Universi-
ty, Chair of the Doctoral Program — “Digital
Governance and Artificial Intelligence (Al) in
Public Sector”.

MIKHEIL BICHIA — Doctor of Law, Professor
at European University, Expert in accredita-
tion of higher educational programs, Lawyer

HANS-URGEN ZAHORKA — The
director of European Institute
,Liberta”, Former member of
European Parliament, Chief
Editor of European Union For-
eign Affairs Journal (EUFAJ),
Advocate (Germany)

PATRICK C. R. TERRY - Doctor
of Law at Kent University (En-
gland), Professor of University
of Kelly Public Administra-
tion (Germany)

DAVID C. KOLBE — Doctor of
Law at Valparaiso University,
Lawyer of Indiana State Bar
Association (USA)

MARK A. SPEISER — Judge of
circuit court of Florida (USA)

WILLIAM ). WATKINS — Acting
prosecutor of South Caro-
lina, (representative at the
Appeal Court). Researcher of
the independent Institute of
Oakland (USA)

MARTIN COLLET — Professor of
Law at Université Panthéon-
Assas (Paris 1), (France)

MATTHIEU MEERPOEL — Associ-
ate Professor in public Law at
the Law Faculty of the Catholic
University of Lille (France)

FRANCESCO LONGOBUCCO -
Associate Professor of Private
Law - MIUR qualification as
Full Professor, Lawyer at the
Higher Magistrates Depart-
ment of Economics, Roma Tre
University Erasmus Academic
Coordinator (ltaly)

GERHARD LINGELBACH - Pro-
fessor, Doctor of Laws at Frie-
drich Schiller University Jena
- (Germany)

KAROL KARSKI — Ph.D. (Law),
Dr. Hab. lur,, Professor of the
University of Warsaw and the
Head of the Department of
Public International Law at
the Faculty of Law and Admin-

istration, Doctor honoris cau-
sa of the European University
in Tbilisi, Member of the Eu-
ropean Parliament (Poland)

AMIR ALIYEV — Head of UN-
ESCO Chair of Human Rights
and Information Law of Law
Faculty at Baku State Univer-
sity, Doctor of Laws, Professor
(Azerbaijan)

ROSTANE MEHDI - Professor at
the Faculty of Law and Politi-
cal Science of the University of
Aix-Marseille, Director of Sci-
ences Po Aix (France)

ROBERT TRACHMAN —Professor,
Doctor of Law, Attorney (USA)

PATRICIA G. BENAVIDES VELAS-
CO - Associate Professor of
commercial Law at the Uni-
versity of Malaga (Spain)

FABRICE PICOD — Professor,
Panthéon Assas University
(Paris 11). Responsible for the

Master 2 (European Union
Law). Director of the “European
Union Law” collection. Honor-
ary President of the Association
for European Studies (France)

ANNE HAMONIC - Professor
of the University of Rennes
(1) (France)

GREGORY MARTIN-DIT NEUVIL
LE — Deputy public prosecutor
at the court of Saint Brieuc, in
French Brittany (France)

ABDELGHANI BENAIRED — Law-
yer approved by the Supreme
Court and the Council of State
Approved Industrial Property
attorney with INAPI Doctor of
Laws - Aix-Marseille Universi-
ty (Algeria)

KENNETH L. FIELDS — Judge of
the Superior Court of Arizona,
Doctor of Law, University of
Kentucky (USA)



LAMAJ3Z0 CONTENTS

7 BUSINESS ACTIVITIES AS A MECHANISM TO ACTIVATE
THE LEGAL PRESENCE OF WOMEN - A STUDY IN
ALGRERIAN LAW

Benazza Amal

15 THE SIGNIFICANCE OF DAMAGE - A CRIMINAL ACT AS
PART OF THE ILLEGAL LOGGING OF TREES
AND SHRUBS
Khvicha Begiashvili

22 ®0360bL 3603363MMMyI — CI6VEIIMI6MNO30 JFICIBY
bJ-03dRJBAMOL J3u6MBME 3uRIL30OL dJdVPBIEMMLVAN
bgoho dggnodzomo

31 THE HISTORICAL ROLE OF RELIGION AND NATIONALISM
IN THE CONSTITUTIONS AND LAWS OF SYRIA,
LEBANON AND TUNISIA

Mahmoud Tofan

40 THE ROLE OF INTERNATIONAL ORGANISATIONS
IN THE DEVELOPMENT OF INTERNATIONAL LAW:
AN ANALYTICAL ASSESSMENT OF THE UNITED NATIONS
Rawa Almakky

67 THE CONCEPT OF MEDICAL LAW AND ITS PLACE
IN THE SYSTEM OF BRANCHES OF LAW
Mikheil Bichia

82 LY3IEOBO6M LOFVMHOIMOL BEIGY @Y VB3NN
LAIBIMOIEMNOL LOLOJI3VAN
dobgom dogdoo




LAMAJZ0 CONTENTS

101 THE EFFECTIVENESS AND VALUE OF USING ALTERNATIVE
DISPUTE RESOLUTION MECHANISMS TO PREVENT OR
RESOLVE LABOR DISPUTES AT AN EARLY STAGE

Nini Kepuladze

108 CAN CRIMES OF ECOCIDE COMMITTED DURING
THE CONFLICT IN UKRAINE BE LEGALLY PUNISHED?
Sophie Joubert

120 PAROLE AS A SPECIAL MECHANISM OF RELEASE FROM
PUNISHMENT IN MODERN GEORGIAN LAW
Mariam Gelashuvili

132 300Ma00) 300Y3MEJI 3u01030LIBVMIdY, MHMBMMB
LALEIMOLIBVE B3I01A3NLIBNIGOL L3IBNICNIMO
ddd0u609%3a0 0)06933CMM3I JomMOIIM bLodumO)INE0

dofood ggmodzomo

148 THE ISSUE OF SECURING COMPENSATION FOR ANTICIPATED
LOSSES AS A COUNTERBALANCING TOOL
OF PROVISIONAL REMEDY
Khatuna Skhirtladze

161 dMboMMEBICMO BIMICDOL V6IDEIIMIBAL
JomMmI63IMIMA0L 3MMsDIdy, MMAMMB LaMAIEAOL
J9mMI63IMIMANL Lu3NMmBEMEI 06LAOMIZIENN

bompbo bbohiemody

177 IMPOSING A SENTENCE IN CASE OF CUMULATIVE CRIMES
(LEGISLATIVE TENDENCIES IN GEORGIA)
Papuna Guruli




#28, December, 2023

BUSINESS ACTIVITIES AS

A MECHANISM TO ACTIVATE

THE LEGAL PRESENCE OF WOMEN —
A STUDY IN ALGRERIAN LAW

Benazza Amal

Doctor of law, Lecturer Professor A,
Faculty of law, University of Ain Temouchent, Algeria

ABSTRACT

Equality is the basic principle that all rights and freedoms are based
on at present. It prevents every discrimination of any kind, which is
sought by national and international trade laws alike, and this is to cre-
ate opportunities to enable women to establish their legal presence in
the labor market by Providing a work environment that preserves wom-
en’s rights and is supportive and stimulating for them while being keen
to demonstrate the difficulties faced by this on the one hand, and facil-
itating the exercise of their business and commercial activities on the
other hand. This is what the Algerian constitution expressly calls for by
devoting the principle of freedom of trade and competition, in addition
to opening the way for the time being to commercial investments, which
do not differentiate between a man and a woman.

KEYWORDS: Women, Trade, Rights, Investment, Freedom

Benazza Amal
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INTRODUCTION

The principle of equality is the most import-
ant constitutional and humanitarian principle,
which people are keen to uphold and support.
Societies should not be based on human dis-
crimination, whether in terms of origin, sex or
religion, which is why various international con-
ventions and treaties affirm this right!

On this basis, legal equality between men
and women emerged, i.e., equality in treatment,
which depends on fulfilling the conditions pre-
scribed in constitutions and laws to ensure the
effectiveness of their application to all holders
of similar and similar legal positions.?

In line with the economic reforms under-
taken by the Algerian legislator through the
constitutional amendment of 2016, he adopt-
ed a policy of economic freedom more clearly
with an expansion of the scope of transactions
by recognizing freedom of trade, investment
and competition, with guarantees by the state
to provide a favorable climate for business®
through public and private commercial laws.

To establish their legal status as an active
position in society, women must participate in
all areas of life and extend their practical influ-
ence in parallel with men.

Therefore, at the beginning of the twenti-
eth century, women became engaged in trade
like other professions and even expanded their
field of activity beyond the borders of the State
through the conclusion of international com-
mercial operations, thus competing with men
in the activity that was believed to be exclu-
sive to them.

However, for economic democracy to be
achieved between both sexes, women must also
be subject to all the dictates of the State, which
are the basis for transparency and fairness in

1 Al-Ferjani, S.A. (2015). The Principle of Equality before
the Law and its Applications in Libyan Law, Journal of
Legal and Sharia Sciences. (6). p. 227.

2 Hassan, A. (N.P.D). Human Rights. Publications Agen-
cy. Kuwait. p. 66.

3 Haddad, Z. (2016). Freedom in the Market Economy
and Algerian Legislation. Journal of Human Sciences.
46 (A). p. 330.

business practice. Most fields of economic activ-
ity have been the subject of attention by the leg-
islators, so many legislative and regulatory texts
related to the Algerian Business Code have been
enacted, which have witnessed great develop-
ment at all levels. Therefore, this topic poses the
following problem: What are the manifestations
of women'’s legal rights in trade systems?

To answer this problem, we will divide this
study into two parts, dealing in the first section
with the dedication of constitutional principles
to create a commercial presence for women,
and in the second section, we will address the
requirements of the work environment that
preserves the rights of women traders.

1. THE DEDICATION OF
CONSTITUTIONAL PRINCIPLES
TO CREATE A LEGAL
PRESENCE FOR WOMEN

After Algeria adopted a policy of economic
openness, amendments were made to legalize
the issue. The most important of these amend-
ments was enshrined in the Algerian Constitu-
tion through its principles to establish a com-
mercial legal base that seeks to create equal
opportunities for all in the commercial field.
This leads women to be able to delve into this
field without hesitation.

The most important constitutional princi-
ples addressed in the constitution were the
principle of freedom of trade and industry,
freedom of investment (the second require-
ment), and freedom of competition, which we
will elaborate on successively.

1.1. The Principle of Freedom
of Trade and Industry

The legislator has not only devoted the le-
gal presence of women in the commercial field
through the issuance of a scattered set of legal
texts but it has also been constitutionally en-
shrined by including the principle of freedom of
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trade and industry for the first time in Algeria with
the text of the Constitution of November 16, 1996,
where the content of article 37 of it states that:
“Freedom of trade and industry is guaranteed and
exercised within the framework of the law”.

With this provision, the Constitution has giv-
en sufficient protection to women in the com-
mercial field against all forms of infringement
that may occur against them, whether issued by
the State or privately. The legislator has exclud-
ed all barriers and obstacles that prevent them
from participating in the development process
after they were previously the preserve of the
merchant man.

The principle of freedom of trade and in-
dustry is the most fundamental principle in the
field of trade and is a clear reflection of the
economic ideas adopted by the State.

Article 37 states that it is absolute without
specification, as it does not discriminate be-
tween Algerian men and women or foreigners
with regard to the benefit of this freedom.

The legislator also took this principle with
several guarantees, including guaranteeing the
legality of expropriation,” guaranteeing the
integrity of state institutions in dealing with
investments,® guaranteeing freedom of intel-
lectual, artistic, and scientific innovation,® and
guaranteeing the right to private property.’

Thus, this principle of freedom of trade and
industry is no longer confined to legal and leg-
islative texts but has gone further by establish-
ing a constitutional framework for it. However,
freedom of trade and industry does not mean
unconditionally exercised or even a repudia-
tion of applicable legal obligations but is in-
tended to be exercised in a regulated, clear and
non-exclusive framework for a particular group
or person. Economic activities must be subject
to the text of the law to be binding on all and
exclude only those expressly excluded by law.?

4 Article 22 of the Algerian Constitution (2020). <https://
www.joradp.dz/TRV/AConsti.pdf> [20 June 2023].
Article 23 of the Algerian Constitution.

Article 44 of the Algerian Constitution.

Article 64 of the Algerian Constitution.

Ajabi, 1. (2014). Consecration of the principle of free-
dom of trade and industry in Algeria. Al-Researcher

00N O W

One of the principles contained in this prin-
ciple is to prevent the public authority from em-
barking on the regulation of the economy, as it
is synonymous with free competition, which is
difficult to distinguish between them, as both
define the stage of comprehensive economic
liberalism.?

It is a set of freedoms that vary according
to the role they play in confronting the public
basket, but this freedom is limited by consider-
ations of public interest and the need to main-
tain public order, which allows the public au-
thority to intervene to achieve the goal of this
principle.°

1.2. The principle of freedom
of investment

This principle was first enshrined in Law No.
90/10 of April 14, 1990, on currency and loans,
where article 183 states: “Non-residents are au-
thorized to transfer capital to Algeria to finance
any economic activities not expressly allocated
to the State, its subsidiary institutions or any
legal person...” Article IV of Ordinance No. 01/03
of August 20, 2001, on Amended and Supple-
mented Investment, stipulates: “Investments
shall be made in complete freedom, subject to
the legislation and regulations relating to regu-
lated activities....

Article 43 of the Constitution explicitly stip-
ulates this principle: “Freedom of investment
and trade is recognized and exercised within
the framework of the law.

The State shall endeavor to improve the
business climate and encourage the prosperi-
ty of enterprises without discrimination in the
service of national economic development.

The State shall guarantee market regula-
tion, and consumers shall be protected by law.

The law prohibits monopoly and unfair
competition”.

Journal for Academic Studies, (4). p. 263.
9 Ahmed, M. (1980). Algerian Commercial Law 2(1). p. 13.
10 Ajabi, |. previous reference. p. 268.
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1.3. The principle of freedom
of competition

It represents the mechanism by which it
operates in the market, emphasising the free
dealing between all parties involved in the
commercial field.

Through its legal texts, the legislator has
adopted this principle by regulating the com-
petitive course of economic activities, explic-
itly recognizing the freedom to compete and
set prices, and limiting practices that may vi-
olate them.

The legislator subjected all persons en-
gaged in economic activities to the controls of
competition rules, regardless of their nature or
sex, as confirmed by Article 2 of Law No. 10/05,"
which emphasizes the equality of all market
players in the face of the provisions regulating
the competitive process, including equal op-
portunities, and making them available to all
and at the same time protecting competition
and competitors.?

To ensure the protection of competition, re-
strictive practices of competition have been pro-
hibited under article VI of the aforementioned
Competition Act, which is confirmed by the last
paragraph of article 43 of the Constitution by
recognizing the need for competition to be fair.

2. THE REQUIREMENTS OF THE
WORK ENVIRONMENT

TO PRESERVE THE RIGHTS OF
WOMEN TRADERS

For women to do business and acquire the
legal status of merchants, there must be a legal
environment that preserves their rights vis-a-
vis third parties. Therefore, reference must be
made to the provisions of the first article of the
Commercial Code, which states: “Any natural
or legal person who carries out a commercial

11 Algerian Competition Law (2010). n° 46. <https://
www.commerce.gov.dz/reglementation/loi-n-deg-10-
05-du-15-08-2010> [Last accessed: 21.06.2023].

12 Haddad, Z. previous reference. p. 334.

business and takes it as a habitual profession
shall be considered a merchant unless the law
provides otherwise”

Among the conditions required by the Alge-
rian legislature are that women be professional
in carrying out business, be independent in the
exercise of such business, and have the legal
capacity to enable them to carry out legal acts.

2.1. Business professionalism

A merchant is a person whose profession is
to do business professionally; to achieve this,
you must do business. In carrying out commer-
cial business, the legislator intends to carry out
the substantive acts mentioned in article Il of
the Commercial Code and not to ancillary busi-
nesses since the latter requires the capacity of
a merchant in the person who performs them.

Professionalism™ is the practice of business
regularly and in some form of acquisition and
subsistence, and therefore must:

2.1.1. Carrying out work in
a consistent manner

That is, on a regular basis, and therefore not
to practice business casually or sporadically.

2.1.2. Carrying out work
on an ongoing basis

That is, the repetition of doing the business,
and the problem is whether the caretaker of the

13 This article was amended by Ordinance. (1996). No.
96-27 after replacing the phrase “everybody” with
“any natural or legal person”, and changed the word
“craft” to “profession” and added the phrase “unless
otherwise required by law”, which means that the
fulfillment of the conditions mentioned in the arti-
cle does not directly confer commercial character, as
some laws may add their own conditions.

14 Professionalism differs from hobby in that there is no
intention to make a profit or earn, because the am-
ateur wants to spend time and have fun; Jajan, A.R.,
Burghul, A.Q., Fares, 0. (2008), Introduction to Com-
mercial Law — Business, Merchant, and Shop-. Direc-
torate of Books and University Publications. p. 127.
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business, according to the individual subject,
acquires the status of a merchant. The answer
to this question is no because repeating the
business is required for its owner to acquire the
status of a merchant.

2.1.3. Means of Livelihood

Business must be a person’s usual profes-
sion for his livelihood, and not a side job, i.e. an
essential work under which a person acquires
the status of a merchant”

2.1.4. The rules of practicing
commercial professions should
be fulfilled

According to the principle of freedom of
trade and industry, a person is free to prac-
tice any work of any kind, but this freedom is
not absolute but is limited by public order on
the one hand and a set of general rules on the
other hand, which is mainly represented in the
rule of non-prevention of practising the activity
as one of the prohibited commercial activities
such as the sale of weapons and drugs. The rule
of non-incompatibility, in which the profession
of practising trade is incompatible with other
professions, and therefore it is not permissi-
ble to acquire the status of a merchant, such
as practising the profession of judiciary and ac-
counting. In addition to the rule of non-lapse,
which the legislator prohibited some persons
who have been subjected to criminal penalties
or who have been declared bankrupt from prac-
tising trade.'

Consequently, the business of women trad-
ers must be professional, so that it can be said
that the first conditions for acquiring a com-
mercial status have been met.

15 Professionalism differs from habituality, the latter be-
ing the repetition of an action from time to time with-
out reaching the point of continuity and regularity.

16 See Article 381 of the CCP.

2.2. Independence
in the exercise of trade

That is, a person carries out substantive
business in his name and for his account and
in the form of independence, such as starting a
commercial enterprise and personally bearing
the risks resulting from it.”

It should be noted that Ordinance 75/59 did
not stipulate this requirement, but the Law on
the Commercial Register provided that any nat-
ural person enjoying his civil rights could ex-
pressly express his desire to engage in business
in his name and on his account.® That is, there
should be a direct relationship between the
merchant and the business he is responsible
for. A worker in a commercial shop is not con-
sidered a merchant because he does not carry
out business for his account, but for others.

Therefore, women who want to engage in
trade must do this work for their account and in
their name to acquire commercial status.

2.3. Commercial Eligibility

By extrapolating the Commercial Code, we
find that it did not include a special provision
for commercial capacity, which must refer to
the general rules. While we find him referring
to the actions of the minor merchant and the
married merchant woman.

2.3.1. General Eligibility
Conditions

Article 40 BC states: “Every person who
has attained the age of majority and enjoys
his mental faculties and has not been in-
terdicted shall have full capacity to exer-

17 Salah, F.Z. (2003). Al-Kamil fi commercial law — Bu-
siness — Merchant — Artisan — Organized Commercial
Activities — Commercial Register-. published and dis-
tributed by lbn Khaldun. p. 167.

18 This is stated in the first paragraph of Article Il Algerian
Commercial Register Law. (1990). No. 90/22. <https://
www.commerce.gov.dz/reglementation/loi-n-90-22>
[Last accessed: 21.06.2023].
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cise his civil rights. The age of majority is 19
full years”.

Under this article, which has no counterpart
in commercial law, a person becomes eligible
to engage in legal acts, including the practice
of trade, unless there is a legal impediment.
A legal impediment may be an impediment to
capacity or an impediment to the exercise of
trade. With regard to symptoms of eligibility,
such as dementia, insanity, foolishness and in-
attention, each of their actions is either null and
void, they cannot engage in business, and they
do not have any penalty if they do so, and they
can annul contracts concluded at that time.

2.3.2. Actions of the minor

Under Articles V and VI of the Commercial
Code, the legislator has clarified the conditions
a minor must meet to engage in trade and the
resulting effects.

2.3.2. 1. Conditions for qualifying
a minor to practice trade

Under Article V of the Commercial Code® a
minor must meet three conditions to be eligible
to conduct business:

1. The minor has completed the age of

18 years.

2. The minor obtains permission to engage
in trade from her father or mother or a
decision of the family council approved
by the court whether her father is de-
ceased or absent, or his parental authori-
ty has been revoked or impossible for him

19 It states: “A minor guide, male or female, who is eigh-
teen years of full age and who wishes to engage in
trade may not commence commercial operations, nor
shall he be considered an adult in respect of undertak-
ings entered into in connection with a business: if he
has not previously obtained the permission of his fa-
ther or mother or a decision of the family council cer-
tified by the court, whether his father is deceased or
absent, or his parental authority has been forfeited or
impossible for him to exercise it, or in the absence of
the father and mother. This written permission must
be provided in support of the application for registra-
tion in the Commercial Register”.

to exercise it, or in the absence of a father
or mother.

3. The permission to engage in trade must
be in writing and may also be a general or
specific permission for certain operations.

4. Registration of the permission in the
commercial register to inform third par-
ties dealing with the minor guide.

2.3.2.2. Effects of qualifying a minor

to engage in trade

If the conditions above are met, a minor,
male or female, can practice business. He may
carry out all actions, including arranging a
mortgage or any obligation on his real estate,
provided that the disposition of the latter can
only be done by following the procedures relat-
ed to the sale of the property of minors or inca-
pacitated, and this is in accordance with article
VI of the Commercial Code, which states: “Minor
traders licensed in accordance with the provi-
sions of article 5 may arrange an obligation or
mortgage on their real estate.

However, the disposal of such funds, wheth-
er voluntary or forced, can only be effected by
following the forms of procedure relating to the
sale of the property of minors or incapacitat-
ed persons”.

2.3.3. Married women
who are merchants

Article 7 of the Commercial Code states: “A
merchant’s husband shall not be considered a
merchant if he carries on a commercial activity
subordinate to that of his spouse.

He shall not be considered a merchant un-
less he carries on a separate business”.

The legislator has stipulated that a separate
commercial activity be exercised for both the
wife and husband and that no subordinate ac-
tivity should be practised.

It is also inferred from the term “wife” that
it accrues to the husband or wife. If a man is a
merchant, his wife cannot engage in business
activity unless her activity is separated from
that of her husband and vice versa.
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However, the legislator did not clarify what
the phrase “separate business” meant in the
text. Does this mean legal or practical separa-
tion? The Algerian legislature should have in-
tervened to clarify the ambiguity.

Thus, it can be said that women are subject
to the same conditions as men without restric-
tion or conditions, as confirmed by the text of
Article VIII of the Commercial Code.?°

In addition, and through all legal texts, and
to acquire this status vis-a-vis everyone and in-
voke it, it must be registered in the commer-
cial register.

Thus, the Algerian legislature has provided
women with a legal environment that enables
them to obtain their commercial rights in ad-
dition to the constitutional principles and, in
return, imposed on them a set of obligations.
However, he did not differentiate between
male and female or assign additional condi-
tions to her.

CONCLUSION

Through economic reforms, the Algerian
legislature has tried to enshrine certain com-
mercial principles constitutionally to guarantee

20 For more details, see: Salah, F.Z. previous reference. p.
355.
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ABSTRACT

The paper deals with the criminal act provided for in Article 303 of
the Criminal Code of Georgia for unlawful felling of trees and bushes,
the amount of damage caused to the environment, the procedure for its
calculation and the significance of the damage. It will be discussed what
constitutes and how the essential component of the disposition of the
Article - substantial damage is calculated. Where is the line drawn be-
tween criminal and administrative responsibility? What kind of damage
can be caused by the illegal cutting of trees and shrubs, and what are
their implications for investigations, prosecutions, and courts?

The paper is novel since other scientific works do not identify the
subject of our study, and there are few studies of damage in text-
books or comments to the private part of the Criminal Code. The
damage caused to the environment differs from the damage imposed
for crimes with other material components provided by the criminal
law code; its amount decides the basis of administrative or criminal
law in a specific case. Therefore, the scientific study of the issue has
practical significance.

The scientific paper aims to clarify the essential component for
the composition of Article 303 of the Civil Code - the study of the is-
sue of compensation for damage and to create a correct understand-
ing of the problematic issues raised around it.

KEYWORDS: Environment, Damage, Illegal Logging, Trees and Shrubs
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INTRODUCTION

Among the world’s most important tasks,
special priority is given to environmental protec-
tion. Human impact on nature is increasing dai-
ly, especially today, in the context of continuous
hostilities in the region, causing dire ecological
consequences. The intensive human impact on
nature manifests in the irrational consumption
of natural resources and their illegal extraction
and destruction. The explosion of the “Kakhovka
HPP” dam in Ukraine, which was accompanied by
irreversible processes, namely the destruction of
water, soil, vegetation, and animals, can be con-
sidered as a face of large-scale destruction of
nature, which was assessed as ecocide!

States and their leaders should assume
more responsibility as soon as possible to pre-
serve land, vegetation, and water in their natural
state because this is the only way left, shortly, to
maintain a sustainable climate and, therefore, to
avoid the ecological disasters that threaten the
world in the form of global warming. To this end,
the researchers have developed both a short-
term and a long-term action plan, which includes
a number of preventive, protective, and resto-
ration measures.?

Harmonization of environmental protec-
tion and rational use of nature with ecological,
economic, and social interests of the state and
society is a priority for each state. However, the
problem of environmental protection has long
gone beyond the borders of a particular coun-
try, and today, it is presented as an international
challenge. All democratic states aspire to engage
in international legal protection of the environ-
ment and preserve nature, thereby maintaining a
decent quality of life in the world.

1 Hallam J, and others, Collapse of critical Ukrainian
dam sparks region-wide evacuations. Here’s what we
know, 2023, <https://edition.cnn.com/2023/06/06/
europe/ukraine-nova-kakhovka-dam-breach-intl-hnk/
index.htm|> [Last accessed: 15.06.2023].

2 Dinerstein E. and others, A Global Deal for Nature:
Guiding principles, milestones, and targets, SCIENCE
ADVANCES, 2019, Vol 5, Issue 4, <https:
ence.org/doi/10.1126/sciadv.aaw2869>
cessed: 12.06.23].

WWW.SCi-
[Last ac-

In this regard, Georgia pays special attention
to synchronising criminal and other legislation
with international legal norms. In the Criminal
Code of Georgia, a separate Title is given to a
crime against the rules of environmental pro-
tection and use of natural resources.® The Ti-
tle consists of one chapter and 26 Articles.* We
agree with the opinion of the authors that the
subject of the crime against the rules of environ-
mental protection and use of natural resources
are objects of natural origin and existing in the
environment, which were created naturally and,
accordingly, no human or material resources
were spent. For example, they are air, land, water,
plants, animals, and others.> At the same time,
we note that in addition to natural resources,
the subject of crimes against the rules of envi-
ronmental protection and the use of natural re-
sources can be such resources on the territory of
municipalities in planting, growing, developing,
cultivating of which human and material resourc-
es were expended (e.g., parks, windbreaks, gar-
dens, etc.).t

The scientific work discusses a specific crim-
inal act from the part of crimes against the rule
of environmental protection, a mandatory com-
ponent of the disposition on the illegal felling’ of
trees and shrubs: the essence, amount, method
of calculation and significance of causing sub-
stantial damage.

This Article has undergone many chang-
es over the years. Especially noteworthy is the
cascade of changes implemented since 2018,
which was caused, on the one hand, by the up-
ward trend in crimes against the environment in
20172 and, on the other hand, by considering the

3 The Criminal Code of Georgia, 1999, Part Ten.

4 Ibid., Chapter XXXVI, Offenses against the Environ-
mental Protection Act.

5 Lekveishvili M., Todua N., Mamulashvili G., Private
Part of Criminal Law, fifth edn., Tb. 2017, pp. 171-172.

6 Resolution No. 54 of 2014 of the Government of Geor-

gia on Methodology for Determining (Calculating)
Damage to Environment, Art. 6.

7 Criminal Code of Georgia, 1999, Art. 303.

8 Statistics of registered crimes in 2017, column 68 of
the table, <https://www.geostat.ge/media/16776/da-
naSauli-2017.pdf> [Last accessed: 06/12/23].
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amount of damage caused to the environment.’

The work also considers whether the legis-
lative changes made in the Article had positive
and negative consequences. Have the new rules
ensured a reduction in environmental damage,
have they contributed to the process of sus-
tainable forest development, and have they re-
duced cases of illegal forest use? In the study,
special attention is paid to the rules for calculat-
ing damage, the type, amount of damage and its
compensation, as well as its significance in the
criminal case.

LEGISLATIVE CHANGES
RELATED TO THE ARTICLE

In the current Criminal Law Code, the Arti-
cle of a criminal act for illegal cutting down of
trees and bushes has undergone four legislative
changes. Initially, the illegal felling of trees and
shrubs was punishable under criminal law in
case of causing significant damage through neg-
ligence; after the amendment, the word “neg-
ligence” was removed from the disposition of
the Article, and accordingly, the subjective side
of the crime under consideration was defined as
an intentional crime. Moreover, a number of au-
thors partially criticize this change and believe
that with this change, it will no longer be possi-
ble to initiate criminal prosecution under Article
303 of the Civil Code against those who illegally
cut down trees and shrubs and caused significant
damage through negligence." It should be noted

9 In December 2017, Giorgi Kvirikashvili, speaking be-
fore the parliament as a candidate for the position
of prime minister, declared war on illegal logging. Ac-
cording to official data, the damage caused to the en-
vironment of Georgia amounted to 8.5 million GEL in
2017, and more than 1.7 thousand cases of violation
of forestry legislation were detected (It is meant as a
set of facts of criminal law as well as administrative
violations. Author’s note). <https://sputnik-georgia.

that logging is an active and intentional action,
when the person(s) by prior intention, with the
appropriate tools or equipment, arbitrarily goes
to cut down a tree or bush. They know in advance
that they do not have the proper permission/
license to cut down trees and that logging any
tree or bush entails some kind of damage, which
we will discuss in more detail in the next part of
the paper. Accordingly, we believe that the sub-
jective side of the corpus delicti (composition of
the crime), which is expressed in the premedita-
tion, does not allow for the possibility of damage
due to negligence. We agree with the opinion of
the authors that this change was justified and
necessary since the original version of the dis-
position meant criminal liability in case of caus-
ing significant damage through negligence as a
result of illegal felling of trees and shrubs, and
accordingly, excluded the implementation of the
norm in the conditions of damage caused by an
intentional act.”?

In connection with the amendments to the
legislation in 2018, the disposition and structure
of the Article have been substantially changed.
In particular, for the qualification of the action,
the amount of damage caused as a result of un-
lawful logging of trees and shrubs did not matter
in cases where the illegal felling will be commit-
ted by a person held administratively liable for:
illegal cutting and damage to woody plants with-
in the borders of protected areas and their ter-
ritorial-functional zones,” re-manufacturing of
timber in the territory of the state forest without
the relevant documents stipulated by the legis-
lation of Georgia,* re-damage, arbitrary cutting
and destruction of green plants in the territory
within administrative borders of the municipal-
ity (except the privately owned territory)” and
re-damage, unauthorized felling and/or removal
of green plants within administrative borders of
Thilisi Municipality (including damage or arbi-

com/20180202/xe-tyis-ukanono-gacexva-mTavro-
bis-pragtikuli-nabijebi-239164563.htm|> [Last ac-
cessed: 12.06.23].

10 Criminal Code of Georgia, 1999, Art. 303. (edition val-
id until June 30, 2000).

11 Lekveishvili M., Mamulashvili G., Todua N., Mumladze
D., Private Part of Criminal Law, first edn., (book 1),

Th., 2005, p. 43.

12 Dvaladze I., Tumanishvili G., Gvenetadze N., Case
Study Method in Criminal Law, Tb., 2015, p. 85.

13 Code of Administrative Offenses of Georgia, 1984, Art.
64, Part.1.

14 Ibid., Art. 66, Part 2.

15  Ibid., Art. 151, Part 2.

Khvicha Begiashvili



[N
oo

#28, ©9399%géo0, 2023

Khvicha Begiashvili

trarily felling of green spaces in such a way that
it is impossible to determine the type of dam-
aged or arbitrarily cut green plants), on the facts
of violation of the rules of maintenance and res-
toration of green plants.® With the same change,
Parts Three and Four were added to the Article,
according to which illegal felling of trees and
shrubs listed in the Red Book of Georgia, on the
lands of the state forest fund or protected areas,
7has been regulated as a criminal offense toward
a person who is an administratively charged with
the fact of illegal felling and damage to woody
plants within the established boundaries of spe-
cially protected areas and who has repeatedly
committed the specified action® It should be
noted that the sanction imposed under Part 4 of
the Article classified it as a serious crime.”®

In 2020, the third Part of the Article was
changed, and in the disposition, the phrase “on
the lands of the State forest fund or protected
areas” was replaced by the sentence “in the for-
est or protected area of Georgia”.?®

In 2021, the first Part of the Article was
amended,? and the fact of repeated illegal fell-
ing of trees and shrubs in the windbreak (field
protection) strip was added to the list of admin-
istrative violations.?

Over the years, the main goal of the chang-
es implemented in the Article was to strengthen
the fight against the facts of illegal logging and
to minimize the mentioned criminal actions. But
the statistics show that the legislative chang-
es implemented to achieve this goal have not
been effective, and crime has been declining
over the years, although the indicator remains
noteworthy.?

16 Ibid., Art. 151%, Part 2.
17 Criminal Code of Georgia, 1999, Art. 303, Parts 3-4.
18 Code of Administrative Offenses of Georgia, 1984, Art.

64, Part 2.

19 Criminal Code of Georgia, 1999, Art. 12, Part 3.

20 Law of Georgia on Amendments to the Criminal Code
of Georgia, 2020, No 5963-ss.

21 Law of Georgia on Amendments to the Criminal Code

of Georgia, 2021, No. 971-VIms-Xmp.

22 Code of Administrative Offenses of Georgia, 1984, Art.
642, Part 3.

23 Statistics of registered crimes, 2018-2022, columns
68-69 of tables, <https://www.geostat.ge/ka/mod-

THE ESSENCE AND
SIGNIFICANCE OF DAMAGE
IN THE DISPOSITION OF
THE ARTICLE

Up to 40% of the territory of Georgia is cov-
ered with forest,* therefore, it should be said
that it is more accessible than other natural re-
sources spread in Georgia, and due to its scale, it
is a less protected good. Considering that wood
can be used for many purposes, and it is more
profitable to obtain it with lower costs, unfortu-
nately, unlawful logging of trees and shrubs in
Georgia has become a widespread crime.

Illegal felling of trees and bushes is a crimi-
nal act with a material component, which implies
the necessity of a material result at the time of
its commission, and this means harming the le-
gal good (for the given Article, for the environ-
ment).® The subject of the crime is a person who
has reached the age of 14, the subjective side of
the crime is expressed in the intention, and the
commission of this crime through negligence is
excluded since the Article does not have a prop-
er clause.?® The object of the crime is any tree or
shrub for which a special license or permit is re-
quired to be cut, while the objective side implies
an active action aimed at cutting a tree or bush,
and it does not matter how it will be carried out
(e.g., with axe, pickaxe, electric saw or other). A
prerequisite for the qualification of the action is
the confirmation of the fact of damage and the
calculation of the amount of this damage. In the
Criminal Code of Georgia, for the purposes of a
particular chapter, the amounts of damages are
regulated in the notes of the Article itself. For
example, for an economic criminal Chapter, sig-
nificant damage is considered when the value of
an item exceeds 150 GEL and a large amount -

ules/categories/679/siskhlis-samartlis-statistikis-er-
tiani-angarishi> [Last accessed: 13.06.23].

24 Urushadze T., Loria V., Ecological Law, Tb., 1999, p.
214.

25 Turava M., Criminal Law. Overview of the General
Section. With Attached Test Samples and Case Study
Method, eighth edn., Th., 2010, p. 76.

26 Criminal Code of Georgia, 1999, Art. 10, Part 4.
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over 10,000 GEL.” For money laundering, an in-
come from thirty thousand to fifty thousand GEL
is considered a large amount, and income over
fifty thousand GEL is considered a particularly
large amount.?® For tax evasion, a large amount
is considered when the amount of tax to be paid
exceeds one hundred thousand GEL, and espe-
cially a large amount when the amount exceeds
one hundred and fifty thousand GEL.” There is
no similar legal clause for the criminal Chapter
against the environment. It should be noted that
in 2011, with the amendments made to the Crim-
inal Code, for Chapter purposes, the amount of
significant damage is determined in accordance
with the subordinate normative act of the Gov-
ernment of Georgia.>* Moreover, in the event of a
crime stipulated by Part One of Article 303 of the
Civil Code, a person would not be held criminally
liable If, within 45 calendar days from the date of
receipt of the claim for compensation for environ-
mental damage, he would pay the amount due or
within the same period, an agreement regarding
the damage to the environment would be signed
with him.*' This entry of the law was cancelled in
2013.%2 Accordingly, the Criminal Code, for this Ar-
ticle, did not clarify what amount would be con-
sidered significant damage. Unauthorized fell-
ing of even one tree or bush will certainly cause
some damage, but how should we determine and
distinguish whether the specified damage is sig-
nificant or not, that is, whether it constitutes the
basis for criminal liability, and whether it is insig-
nificant, that is, whether it represents the basis
of administrative responsibility. Some authors
believed that the court should decide the issue
of significant damage.*®* We cannot agree with
this opinion since, before the court’s decision, to

27 Ibid., Note to Article 177.

28 Ibid., Note to Article 194.

29 Ibid., Note to Article 218.

30 Ibid., Note to Article 291, Part 1 (edition valid until
May 15, 2013).

31 Ibid., Note to Article 291, Part 2 (edition valid until
May 15, 2013).

32 Law of Georgia on Amendments to the Criminal Code
of Georgia, 2013, No. 472-rs.

33 Lekveishvili M., Mamulashvili G., Todua N., Mumladze
D., Private Part of Criminal Law, first edn., (book I1),
Th., 2005, p. 42.

initiate criminal prosecution against a person for
the composition of the crime and, accordingly,
for the prosecutor to issue a decision to charge
the person as an accused, a document on deter-
mining/confirming the damage is decisive evi-
dence. The burden of proof is on the accuser, as
well as the duty to substantiate the admissibility
of evidence of the accused’s side and the inad-
missibility of evidence of the defense.** Logically,
the question arises: based on which document
the damage caused by the illegal felling of trees
and shrubs was and is being carried out today
in Georgia. The mentioned subordinate norma-
tive act has been changed many times over the
years.* The amount and significance of substan-
tial environmental damage was determined by
the current normative act. The value of the dam-
age is determined by the illegal felling of woody
plants and/or shrubs, which leads to the cessa-
tion of their growth and vital function. In addi-
tion, the specified action, which is manifested in
the illegal cutting, uprooting, or destruction of
the plant, should cause damage to the environ-
ment for 1000 GEL or more.** To determine the
amount of damage, the amount of illegally felled
trees and shrubs, the type of wood, its location
and others are important.” If, as a result of the
calculation, the amount of damage is found to be
less than 1000 GEL, in such a case, the person will
bear only administrative responsibility.

34 Criminal Procedure Code of Georgia, 2009, Art. 5, Part
2; Art. 33, Part 1; Art. 72, Part 3.

35 For example: in 2002-2006, there was a resolution
No. 99 of the Minister of Environmental and Natural
Resources Protection of Georgia on Calculation and
Compensation of Damage Caused to the State Forest
Fund as a Result of lllegal Forest Use; in 2006-2011
— a resolution No. 538 of the Minister of Environmen-
tal and Natural Resources Protection of Georgia on
Methodology for Calculating Damage to Environment;
in 2011-2014 —a resolution No. 2 of the Minister of
Environmental and Natural Resources Protection of
Georgia on Methodology for Determining (Calculat-
ing) Damage to Environment, and from 2014 to the
present technical regulation No. 54 of Government of
Georgia on Methodology for Determining (Calculat-
ing) Damage to Environment.

36 Resolution No. 54 of 2014 of the Government of Geor-
gia on Methodology for Determining (Calculating)
Damage to Environment, Art. 5, Part 6.

37 Ibid., Appendix 10.
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As we mentioned above, the amount of dam-
age does not matter in cases where the person
under administrative penalty commits the illegal
cutting of trees and bushes again. Although the
damage may not amount to 1000 GEL, a criminal
case will be initiated against the person since
such a legal clause exists in the disposition of
the Article.

The crime under Article 303 of the Criminal
Code of Georgia falls under the investigative ju-
risdiction of an investigator of the Ministry of
Internal Affairs of Georgia.*® The calculation of
environmental damage is not within the investi-
gator's competence. In a fact of illegal felling of
trees and shrubs is discovered, appropriate cal-
culations are made by the State Sub-Agency De-
partment of the Ministry of Environmental Pro-
tection and Agriculture of Georgia — Department
of Environmental Supervision and/or employees
of the National Forestry Agency of the same min-
istry. A written document on the calculation of
damages is attached to the criminal case as evi-
dence and represents an important act for a spe-
cific case, which confirms the amount of damage
and that this damage is significant.

The issue of compensation for damage to
the environment, of course, does not change the
criminal qualification of the action, but, as a rule,
it is considered by the court when making the fi-
nal decision on the case.

38 Order No.3 of the General Prosecutor of Georgia on
Determining of the Investigative and Territorial Inves-
tigative Jurisdiction of Criminal Cases, 2019, Appen-

dix, Paragraph No.1.
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33939 (3Mobnb #PHDF-22-541) 3o6bmME3ngm©s dmms
MYLbma39mab bogaMmmzgemb gMm3bymo budyEbogmm gmboab
dboMmoggMmom

805600 36N336IT2(Mod —
Q50030JLJoMN3() JaILIoO
bJd-0dHh3BOMAL J30b(MbMW
35hJb3NL 3da0R3IBEV(Mood()

bgoho dggnodgzomo

bodo®0rcn0b comghE0bh0, boJotomggenmlb vvgnom
000d9b690cm0b bobgenmoob nboggtbohgho,
bobgendboym Hbotbmgool Lodbobytob bobbogerm
696¢hE0b 0bbhGNIhE0, boJotomggenm

JoLOMAIO0N

LbAHOMNT0 gabbamymns boagommzgmmb bobbeab bodsmMmeab
3M©ggLobL 303-9 dgbanm gomzsmnbBnbydyM0 obsdoymydmon-
30 090909, bg-09hAdbomal P306mbme gohgbzob d9do0agbmm-
00Lbm30L, oyENgdgmn 3MA3MbybHhoL gomMgdmdy dnygbgdymo
905600 MEHbmMONDL, dnbo Eosbgomndgdnb 6yLOL s B0obob 3603-
369mMonb bognmbo. gobbomymo 0gb500, My Mob 99000390L @
Mmamm godmomzmgds Igbmob ob3mMdoEnnb oyEnmydgmo d9-
00039690 - 3603369mm3060 B0sb0; Lo oL dDM3aMo LOL-
banob bLodoMmoOmob o dInbobhMagnym 3obLybndzgdmosL
dmmobL; Mo bLobob B0obob odmbB39g30 dgydmmns bg-03hdbsmab
9306mbme gohgbgzsab o My 360d369mmds 09§3L Tom godmdog-
00bmznb, LobLbObLLLISMOIEMgdMo3n ©J360L FobbmMmEngmy-
00bm30L o LobsdsMmmEmbmznb.

bHIH0S BoMIMOEE70L bosbmgl, 30600006 Lb3s LOdgEb0gMm
BodMmTn00 oM obgbLb A396 dngM odxdo3907m 33tmM930L LOG-
60bL 0906 hH0xNENMYOIL o Lobgmddmzabgamgddn my bobbeab
LadoMmob 3MmEagdbob ggmdm bobomob 3M3gbhomyddn, Boo-
0006 ©o303d0Mg000 Logdome dboMo 33938 IMN3M3900. Fo-
M9dmdg 80Yy9b903ma Bnsbo, moz0bo L3gENRNZNM gobbb3zezYdY
LobbE b Lodsmoob 3MEgJbom gomzomabbnbgdymn bb3o do-
HhaMmoomymo d9350396mmOnL 3Jmbg obsdoymgdnbmznb sby-
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LgOON BNsbObL gosbagamMndgdolb 3mobozymo
3939000306. goMgdmdg dnynbgdmo H0sb0L
MmEgbmosdy odm3ngogmns 3Mb3Mgdnm
Lo989%9 vANB0LHMIENY EIMM3933000
339930L Loddg oy Lobbob Lodommnmab -
Bodommab, dgbodoednbo@ boagnmbab dg360-
96ymo dgbBogzmab goohbons 3Moghngymo
0600369mMmmMOV(3.

Lodg3b0gmm BodMMT0L d0dSbNY, Bomy-
™0 gobab LL3-0L 303-5 dgbanob d98o396-
mmonbmznb oyEomydgma  3ma3mbybhnb
- ©05600L Lognmbab dgbbogzms s dob 0MB3-
03 6sdmgmog 3Mmomgdahym bognmbyddy
LBEmMo BoMAIMEEagbobL d9Jabo.

Lo3306dm bohyzgdon: goMgdm, Bnobo,
3396mbme gohgbso, bg-03hgboma

ddbada™®0

abmxmomb 60600y Jgem PIme3zmab
00MEabomogeb gobbogymMmydyma 3MomMmo-
Hhado 9b0gdgds goMadmL ©@oE30L. d8dNsbab
690mddggos  09bg0sdy  YM3IMEMOYMI®
0dMEY0s, gabLognmMmydnm E®aL, Mygnmbdn
0000nboMmy bomdomn dmMmJdggdgdnb kmMbBY,
o3 063930 93MmmMmanyMa bogomomm dg9-
3900L. dsd0060b 06hHgbLboyMo BIMJdggds
0690009 godmnbohgds MmammE 03bgoMn-
30 MgLbyMLydNL sMaMagomboyMma boMmzznm,
30339, dobo P306mMbME IM3M39000 o gobo-
©39Mq00m. 076900L FobAHodYMO gobowagyMy-
00L Lobg dgbodmgdgmoas dngzoAbomo P3Mo-
nbodo ,30bm3zznb 3900b" ©oddab sx3ymMJq0y,
MMIgmbeE 06 b3 99J393900 3MmEY-
L9000, 39MdmE, gobowayMmes Bymab, booo-
30L, 339boMmgyma LoggoMmob s 3bmzgmgdob
0a0mbodymagamn, Mo@g bogMmom Fsddo dg-
Bobs 93MENEIE!

1 Hallam J, and others, Collapse of critical Ukrainian dam
sparks region-wide evacuations. Here’s what we know,
2023, gom. 8ab: https://edition.cnn.com/2023/06/06/
europe/ukraine-nova-kakhovka-dam-breach-intl-
hnk/index.html, (dmgnm bsb3s: 15.06.2023).

LobyMAB0xMYdds o FomBs WMNEHMYdDS
Mmo@ dgndmyds LEMOGSE PBs somb g0
30 @90y ds dnbnb, 3396sMgyma boggsamab
s Bymab oy690Mmng3 dgmdamgmosdn dgbo-
boMmAynbgdmo, Moaeb gL gMmmoaMmomn gdo
©oMmAy, sbanm dmdozomdn, daMon 3nds-
Hhob d9LoboMABydMO® s, G9LB0sdnboE, 0D
93Mmanymo 3ohsbHMHMBIONL 1330000 sLo-
3oydmsE, MMAgmng dbmamaomb 9d79dMgds
3MmOsmMyMo EMOMOnLb babom. 88 30Bb0m),
033m930Mme dngfm 99033893903mns  Mmgm-
M3 dm3mg3500060, 93MgmM3q gdMdgmazs@ns-
60 LadMgdgEm 39309, MoE Mo30b Mo3dn 3y-
mobbdmob dmgm Mog 3Mx396E0YM, IE30M
03 3039600 mmbobdngdob.?

30M93mbL Eo330L s Magnmbomymo 01bg-
00bOMEgOMMOnL Lognmbab 3oMAMBNBIENS
LabgmMABo@ML s LadMgaEmMYdAL g3MENmMagn-
30 93mbmadngyMm o bmEnamym nbgMmgbyod-
006, moomgymo LobgmdBoxmb 3MomMoady-
e 300sMMNYMydsL BoMIMoaqbl. 80sLbMsb,
30M9amb o33nL 3MmdMdy, oo bobny,
39309 90 MY 00 J39y60L LOdM3MYOL o EMY-
0bam3znb ngn BoMIM@aabamans, MmgmMmE Lsg-
Moodmmabm godmb3939. Yyzgmo ©gdmzmodn-
Jmo babgmadbogm donbBMoxy30L, AsgMamb
3oMgambL  LogMmodmmMabm-badsmmeydMngzn
©o3300L LOJ3930 S goaoMmAnbmb d16900 o,
0005boEody, 39060MAYEML AbMmamomdn 3bm-
36Mg00L bamabsm bamobbo.

00 0bMng, LodoMmm3zgmmdn, gobLozymMg-
00 yymomyds 993939 bobbaab ™y bLb3ze
396mMb3admmdnL LabgMMbABOENL bogmMmo-
dmmMobm-bodommmgdMmog BmMMBTNOMOb. Lodo-
Mmn39mmb bLobbeab bLodoMmmab 3mEgqLbdo
BomM3g oMo 9gmadmos goMmgadmb oE30Ly o
03690Mn30 MabyMbgonm Lamggdemdab Bgbob
606000m3ag d0dsmmye  ©obodogmb.: oMo
09003900 9M00n 00300300 o 26 TPbannbgob.

2 Dinerstein E. and others, A Global Deal For Nature:
Guiding principles, milestones, and targets, SCIENCE
ADVANCES, 2019, Vol 5, Issue 4, gam. 8abs: https://
www.science.org/doi/10.1126/sciadv.aaw2869.
(0menmm Bobzs: 12.06.23).

3 Logoozgammb Lobbemol Lsdsmomol 3meyjLo,
1999, 30fn 0go03.

4 0b. 07433, 0530 XXXVI, 03658590 gomgdmb o330l

§aLobL Hobsomdya.
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390006b35000 s3hmMme IMLIBMYOSL, MMA go-
M9dmbL vE30LY o 0bgoMngzn MabyMLydOM
LaM3ggdMMOnL BgLbNL Bnbssda dndsmMmyan
©360domab Logebn oMab 096goMn3n BoMIM-
dmonb o gomMgdmdn oMLbYOYN abgmo mdo-
9919060, Mm3gmoE d9gabomons 6690MN300 o
dgLo00030boE, BomMBy oM EaboMzymy vEVdns-
ByMo oy dohgMmoomymo Mgbymbo, Fogsmnmasc:
3dogMma, dnbo, Bysmn, 33960Mggd0n, 3bmzgmgdn
o bLb3go.5 830LMWD, d33b0dbozmM, MMT oMo
01690M030 MgbyMLONLY, 3oMaamML oE330LS S
01y690M030 MybyMLYdnm LamMagndmonb Bgbob
606000893 dndomann Eobodoymab bogoebn
dgndmagds oymb 3nbogndsmohghadab Bamo-
HmMm0sdg sMLbYdYma nbgomon MybymMbgdng, MMB-
mob dmyzebedn, goboMmgdadn, 3gmbogzsEnadon,
3909690080 ©o o. 3. NbdMES dEsTNabYM0 o
dshgMasaymo MgbyMmbo (8s3. 39M3900, Jombo-
(3930 DME900, 0300 ©S 8. 3.).5

La39E060gMM bHodnsdn gobbagmymas, 3Mb-
3M90ym0 abodogmgomogn Jaggds, bg-oyh-
d6omab 3306mbme gohgbzal’ ob3dmdognob
LogomEdymm dgdsa96mnb, 3603369mm-
3060 B0060L 3MLNL, MEHBMONL, goobgomndyg-
00b B9Lob o 8603369MmoONL dgbobgd 3Mm-
omgdathymo bognmbydo.

dnb0dbymads dxbmds, dmemm BEgdab go-
6003mmoO0dn, sMmagmmo 33momads goboge-
©9. 3obbL3Y0Mydom LoyyMomgom sMmab 2018
Bmoob gobbmMmiEngmadgmo E3momgdsms
3ob3on, MyE, 9Mon dbMng, godmb3gymn nym
2017 6gando, gomgadmb 60bsomdg dndommy-
om0 ©o6sdoymab dMEob H9bgbnnm® o,
dgmmmy dbMmng, goMgdmdg 3nygbgdnmon H0sb0b
mE9bmdnb gomzomnbbnbydom.®

5 m933709300m0 3, oomeeys b, sdymad3ngmo g, ,bob-
benob bodsmamoab 3gmdm bahomo*, dgbyog godm-
390s, 0. 20179, a3. 171-172.

6 LogoMmonzgmml done3zmmonl saagbomgds Ne 54,
&39d603nMm0 Mygmsdgbdol — ,a9My8mbom3al oyy-
6907mM0 B0sbab goblsbmzmal (gedmasbgsmndgdnl)
9900mn3s” s3@303300L dglbobgd, 2014, d9b. 6.

7 Logomozgmmb Lobbeal Ladshoreal 3megdLbo,
1999, dyb. 303.

8 2017  Hamol  MygolbEmomydnm  sbsdonmms
LEIBOLENZS, bMomal 68-3 gMmoxws, gmm. dob:
https://www.geostat.ge/media/16776/danaSau-
[i-2017.pdf, (dmanm bob3s: 12.06.23).

9 2017 Hanol 0939009M30 35Mmsdgb@ol §nbody

boMnodn sby39 gobbomymaoas, My Mo 3mM-
dobhoyMmo s 69g0M0yMo 99093900 3Jmbs
0ybandon gobbmmEzngmgdym LogobmbIdgdmm
33m0omy090L. 30MYb3gmym my oMy sbomds
69L90do goMgdmdy dnygbgdymon Bnobob dg-
930My0dy; d996ym oy oMms bgamo hyob aMo-
©0 3ob30m3Myd0b 3MmMEgLL o dgedEnms MY
3My Hyoom P306mbm LoMmaggdemodab d9dmbzy-
3900. 3393080 3obLagymmydymo YypMomg-
00 9dmos 0560b ©oobgomMndgdnl, B0sbob
LobgmMmOOL o MEYbMONL o 8badMOYMYOAL
69L90L o Tob 8603369MmMAL Lobbeab Lo-
domammnb Logdgdy.

dJdb™0)ub ©I33330MIdIM0N
LY3I6MB3MEILBM
B3CM0CMJdJB0

dmdogo Lobbmab Lodosmrmalb 3mEgL-
don, ©obodoymgdmnzgn J89wgds bg-09xAgbomab
33906mbme gohgbgzab Iybmds gobngows mmbn
Lo3obMBAEYdMM  33MOMgde.  0d3EI30M-
39mo, bg-0hhAgbomab P30bmbme gohgbge,
bobbanobbodsmommgdmogzn Babonom, nbzgdmms
08 090mb3za3000, My gogemmbomydmmdnm
390m0b39300 06033690mmM306 B0s6L,° 33M0N-
mgoob 099993, Ogbmob ©ab3MdoENNELH
ddmmgdgmo 0gbs Lohyszs ,399BMNboMY0O-
mmonm” o dgLodsdnbo Fobbobomzgmo
©o65doymab  bLYONgdhMn dboMmg gobabo-
dmzgMo, MmagmMmE gobdMab Asgboma ©obs-
doyman. 33sLMvb, M0gn s3hmMydn smbndbym
33momydsb bsbommdmMng 93M0h039096 o

3609009M-0060bGMmMO0l  3obons@ol  mMsbgdn
390mUL3mobsl gomfgn 330Mn3sd30mds ba-Byab
13506mbm gohgb3zsl mBn godmysbos. mxBoENSMY-
Mo 9mbsgdg00m, Lagomm3gmmlb gomgdmLonznl
00ynb67079@ads Bamamds 2017 §Hamb 8,5 dognombo
oo dgoanbs, s3sLmsb Lsdygm 306mbAcgd-
om0l esmmig3nl 1,7 soolby 8x&n d300mb3g3s
8o8m3mnbes (Mmgmmy Lobbmol sghgm3g sco-
00b0LEMI30YmM0 oMM3]x30L BOJBJdoL bo3my-
005 Bogymobbdgzn o3@. d96.) 0b. gam. Babs: https://
sputnik-georgia.com/20180202/xe-tyis-ukanono-
gacexva-mTavrobis-praqtikuli-nabijebi-239164563.
html, (dmenm bob3s: 12.06.23).

10 Logomozgmml Lobbal Ladshorgmol 3mgdLo,
1999, dyb. 303. (2000 Hemob 30 0360Lsdg mgdgen

Mgsd3no).
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000Abnom, MM3 dmEgdymn E3momgdno, 39-
oM 096900 dgbodmydgmo LL3-0L 303-9 3Y-
bomom  LobbgobbodomMmnydMozn  ©J360L
©@3b6ygos 08 30Mms dndsmm, 3063 P396MbmE
3ofgbo bg-dyhgdbomn, Modo3 gogammbomnd-
omonm godmnb3zns 3603369mm3z060 B0obo
3600 00006036mL, MMA bg-09xAgdbomab gohgbgs
3odmabo®ndo 3gdHoM o gobdmab dmgdgg-
0880, MmEgbsg 30M(g0)0 BnbsbBsMmn gobdMs-
bgom, boamobsm bgmbsbymgdom, Hggbozom
06 nbLHMPYAgbhHgdom, nbgdoMmmamo donsb
bab o6 d3hAgdob dmbogMmgmo. donmznb Bnbo-
LBoM oMb 3bmdogn, MM oM vJ30 bab dmg-
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Mm3gemoE oMob sdnbabhmoignymboboyme-
©907™0 EEIM HaMAHMMNJonb sEagbama
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©9 ©8Y3060. 30gMod b obHN3s 3bo3ymaL,
Mmd sb0dbymn 80B60L Fobombgzom gobbm-
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bgfmbo oy bLL3S). J9gwEHdAL 333E0NGN3S30-
0bm3zob syEnmadgmo 60bsdnMmmods sMmab Bo-
360L godhHnb oabHyMgds o sbndbyman
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00 0030L 30B6700LM3NL, D0sbOL MEybmMdgdo
M93modgbhnmgdymns moz30@ dybmab dg-
6003690d0. 3ogomM00v©, 93MBbMI03nMn sbo-
doymnb 030bm30b 86039369MmM306 B0obO©
0m3myds, MmeEabsg b03maob moMmgydymads
dM9ds(hg0s 150 oML, bmom o mMmEgbm-
000 — 10 000 MyML BxaIM0 MEYbMOL.7 yob
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30 ab. 0g3g, d9b. 291-0b 376008360, 65F. 1 (2013 Hoamals
15 850bodg dmJdgcen MysdEny).
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60L MmEYbMds o 8603369mMmds. BNsbnb 3603-
369mmdsb gobbodmzmMogb dgMJbnobn 339bo-
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360 1000 MmaMmab MEgbmdom ob 39 L.3° Bobab
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ABSTRACT

People knew the laws and provisions with the arrival of the first
human gathering to the stage of civilized society, which requires the
formulation of provisions and laws to regulate various aspects of life
and the formulation of rights, duties and penalties when commit-
ting violations and crimes. One of these laws is the Law of Eshnunna,
which preceded the Code of Hammurabi over the years. The latter
regulated various aspects of life and included provisions and laws
developed by the rulers at that time and considered them to rep-
resent the will of the gods and obligated the people to implement
them, making this law the first positive law.' Religion has had a great
and important place since the formulation of the first legal status by
the rulers of ancient Iraq, and from here, we find the strength and
historical relationship between law, religion, and nationalism, which
has continued to this day.

KEYWORDS: Religion, Sharia, Islam, Christianity, Legislation, History

1 Al-Rubai’e, P. D. R. M. M. (2014). Eshnunna law — The first Sami law before Ham-
murabi law — (The legal study). Journal of Juridical and Political Science, 3(1). p. 8.
https://doi.org/10.55716/jjps.2014.3.1.2
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INTRODUCTION

Based on time and historical factors, we find
that societies continued to develop and wit-
nessed new canons other than positivism by the
rulers, which are known as “the high canons”.
Constitutions and laws of many countries be-
came closely associated with religion, and the
“canons of the heavenly religions”, and the pro-
visions they contain became the basis of legisla-
tion and jurisprudence. The status of religion and
its relationship with the law is not new. Yet, it is
an old relationship based on harmony in content
and principles, and this is what we find today in
many constitutions of Arab and non-Arab coun-
tries, which stipulate the status of religion and
take Sharia as the basis for legislation in several
areas. The relationship between religion, nation-
alism and law is clearly manifested in the coun-
tries of the Near East, specifically the Arab coun-
tries. This relationship is embedded in several
areas, for example, but not limited to marriage,
divorce, determining the state religion, the reli-
gion of the president of the Republic, the source
of legislation and many others. Moreover, the
historical factor is considered important in mak-
ing the status of religion strong and prominent in
several Arab and Middle Eastern countries, and
there has always been a reason for the strength
and status of religion in drafting the laws and re-
pealing them.

MAIN PART

The history of the role of religion and national-
ism in the Syrian legal and constitutional models

Greater Syria was subjected to Ottoman rule
for many decades. During this time, many laws
and provisions were introduced, and religion
played a pivotal role in forming the Sultanate
and legislation. The relationship between reli-
gion and legislation was confirmed that the Ot-
toman sovereigns represent the sovereignty of
the Islamic creativity. Article (4) of the same Con-
stitution also emphasized that the Sultan pro-

tects the Islamic religion.? Furthermore, Article
(8) stipulates that all subjects of the Sultanate
are Ottomans. In the same vein, Article (11) stip-
ulates that Islam is the religion of the state, em-
phasizing the freedom of other religions to prac-
tice their rituals.® It is worth noting that in the
Levant, many ethnic groups also exist in Turkey
due to geography and proximity. For instance,
we find Syriacs, Assyrians, Kurds, Circassians and
other groups who were, in fact, Ottomans, hence
applying Article (8) of the Ottoman Constitution
of 1876.* The Ottomans’ exit from the Levant in
1919 marked the beginning of a new stage. Arab
nationalism and religion became strongly pres-
ent in politics, as a provisional government was
formed in Damascus, and King Faisal bin Hussein,
the leader of the Arab Revolution, announced on
October 5, 1918, the formation of an independent
constitutional Arab government for all of Syr-
ia (Syria, Lebanon, Palestine, Jordan).® The first
Constitution of Syria was ratified on July 13, 1920,
when Syria was a kingdom under the rule of King
Faisal bin Hussein. This Constitution stipulated
that Islam is the religion of the king in Article (1)
and that the Arabic language is the official lan-
guage in Article (3).°

In 1922, the League of Nations officially ap-
proved the French Mandate over Syria and Leb-
anon, and a new era began when France delib-
erately divided Syria into states on a sectarian

2 The Ottoman Constitution (23 December 1876).
(n.d.). </https://iow.eui.eu/wpcontent/uploads/
sites/18/2014/05/Brown-01-Ottoman-Constitution.
pdf> [Last accessed: 29.03.2023].

3 Yavuz, M. A. (2021). Evolutionary secularization of the
Ottoman law in the nineteenth century: Roots and im-
plications. Eskiyeni, (44), p. 398.

4 Zhantiev, D. R. (2021). Religious policy of Sultan Ab-
dul-Hamid Il in the Syrian vilayets of the Ottoman Em-
pire (1876-1909): methods and symbols. RUDN Jour-
nal of World History, 13(4), p. 349.

5 Watenpaugh, K. D. (2006). Being modern in the
Middle East: revolution, nationalism, colonialism,
and the Arab middle class. Princeton University
Press, pp. 125-129.

6 Thompson, E. F. (2015). Rashid Rida and the 1920 Syr-
ian-Arab Constitution: How the French Mandate Un-
dermined Islamic Liberalism. In The Routledge Hand-
book of the History of the Middle East Mandates (p.
249).
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basis, namely the state of Damascus, the state
of Aleppo, the state of Alawites, and the Druze
state. The French language was also imposed in
schools, and special educational curricula were
adopted in teaching, in addition to the activity
of the missionary movement and systematical-
ly working to bring about changes in Syria and
turn it into a French colony. France has also made
changesinthejudiciary, introduced non-religious
legislation, and subjected the Islamic endow-
ments to its direct authority and management.’

As for the Constitution of 1930, which was
drafted under the French Mandate over Syria, we
find that Syria has become known as the Syrian
Republic and that the religion of the president
is Islam and Arabic is the official language, and
we find the transformation of Syria from a king-
dom to a republic and the recognition of other
languages besides Arabic, such as Kurdish in the
North, Turkish, Syriac, Armenian and also French,
in addition to guaranteeing the rights of religious
and ethnic minorities.®

In comparing the Constitution of Syria of 1920
and 1930, we find several differences, not only
pertaining to the transformation of Syria from a
kingdom to a republic but also regarding religion
and Arab nationalism. The Islamic religion was
mentioned only three times when talking about
the religion of the president of the Republic and
the Islamic endowments, and the focus on the
Syrian identity is more than the Arab identity, and
this is clear from the term of the Syrian Republic
without mentioning the character of Arabism.’

The policy of the mandate played a role in the
emergence of differences between the Constitu-
tion of 1930 and the Constitution of 1920, and

7 Zawijah, W. (2021). The development of the Syrian
national movement under the mandate the French-
man11919-1947. University-Adrar. Faculty of Human-
ities, Social Sciences and Islamic sciences. p. 108.

8 Al-Zoabi,Z. National identity in Syrian Constitu-
tions-the circumstances of the emergence and its re-
flections in the Syrian Constitutions. Qalamoun: Syri-
an Journal of Humanities, V29. p. 701.

9 The Syrian Constitution of 1930 (Proposed by the Con-
stituent assembly in 1928) chs 2, Section 1,2,3,4; The
Syrian Constitution of 1950 Art 1, 3, 114 </https://pic-
ryl.com/media/constitution-of-the-syrian-republic-
14-may-1930-88546b> [Last accessed: 29.03.2023].

this is what we noticed in the absence of Islamic
jurisprudence as a source of legislation and the
recognition of other languages besides Arabic as
the official language.

The issue of language and its connection with
religion is also very important. The Islamic reli-
gion is an Arab religion, and the Holy Quran is
an Arabic book. The topic of Arab nationalism
and the Arabic language and its connection with
the Islamic religion cannot be separated. There-
fore, we note the absence of mention of Arabism
and Arab Nationalism in the Constitution of 1930
because of the French mandate policy, which
divided Syria into sectarian states, rejected the
Syrian constitution, and emphasized the unity of
the Syrian territory.” The French mandate ended
with the exit of its forces from Syria and gained
independence. Later in 1950, the new Syrian con-
stitution was ratified, and defined the features
of the state and its goals. This period of Syria’s
political history witnessed a conflict of ideas
and trends between Syrian parties in Parliament,
such as the People’s Party, the Communist Party,
the National Party, and the Muslim Brotherhood
party. The inclusion of the Syrian constitution
of clear, detailed Articles has given importance
and status to Arab nationalism, the Islamic reli-
gion and respect for other religions and beliefs,
in contrast to the Constitution of 1930, which
witnessed a decline in the issue of nationalism
and religion. Although the Republic is referred to
simply as the “Syrian Republic”, the following ar-
ticles explicitly state the Arab - Islamic identity
of Syria. The first article stated the following: 1)
Syria is a fully sovereign representative demo-
cratic Arab Republic, 2) it is an indivisible politi-
cal unit and part of its territory may not be given
up, 3) the Syrian people are part of the Arab na-
tion. With regard to the role of religion, the third
article stipulated the following: 1) the religion of
the president of the Republic is Islam, 2) Islamic
jurisprudence is the main source of legislation, 3)

10 Akseneno, A. Prospects of Post-War Syria: Consti-
tution and Governance <https://russiancouncil.
ru/en/analytics-and-comments/analytics/pros-
pects-of-post-war-syria-constitution-and-gover-
nance/> [Last accessed: 29.03.2023].
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Freedom of belief is inviolable, and the State re-
spects all monotheistic religions and guarantees
freedom to perform all their rituals provided that
this does not disturb public order, 4) the person-
al status of religious communities is inviolable
and respected. Finally, the fourth article stated
that: “Arabic is the official language”." In 1958,
Syria entered a union with Egypt, and Syria and
Egypt became known as the United Arab Repub-
lic. The Union collapsed in 1961. The Baath Party,
with an Arab and nationalist orientation, came to
power in 1964, During this time, Syria witnessed
the issuance of the Constitution of unity with
Egypt and several other constitutions after the
Baath Party came to power.” This is also included
in the Constitution of Syria of 1973, where Article
(1) it emphasizes the Arabism of Syria and that
it is part of the Arab nation, and in Article (8) on
the leadership of the Baath Party for the State
and society, in addition to mentioning the reli-
gion of the head of State, which is Islam in Article
(3).” The Constitution of Syria of 2012 also em-
phasized in the preamble of the Constitution the
Arabism of Syria and that it is part of the Arab na-
tion, while Article (8) was amended, which states
that the political system is based on the principle
of pluralism and power is exercised democrati-
cally through voting. Article (3), prescribed that
the religion of the president of the Republic is
Islam and that Islamic jurisprudence is a source
of legislation and affirmation of respect for all
religions and beliefs.™

11 Ghadhban, N. (2019). the constitutional issue in Syr-
ia:a political approach. Omran Center for Scientific
Studies. Istanbul, p. 17 <http://www.omrandirasat.
org/A9.htm> [Last accessed: 10.05.2023].

12 Adamczyk, A., & Jomma, F. (2023). Arab Nationalism
in Syria. Polish Political Science Yearbook, (1(52)),
10.15804/ppsy202251, pp. 62-63.

13 Constitution [Syrian Arab Republic], 13 March 1973,
available at: <http://www.unhcr.org/refworld/docid
44d8ad4e84.html> [Last accessed: 10.05. 2023].

14 Porras-Gémez, A. (2022). The Syrian Constitution at
the end of the civil war: Is there a constitutional way
to democratization? Italian Political Science Review /
Rivista Italiana Di Scienza Politica, 52(3), pp. 362-377.
doi:10.1017/ip0.2021.53.

LEBANON AND THE ROLE OF
RELIGION AND NATIONALISM
IN ITS LAWS AND LEGISLATION

With the subjection of Greater Syria to Otto-
man rule, Ottoman regulations and constitutions
were applied in Lebanon and Syria. Later, Leba-
non and Syria were subjected to the French man-
date. During this period, Lebanon was part of
Syria up until General Henri Gouraud proclaimed
the creation and independence of the state of
Greater Lebanon in September 1920." The Leb-
anese constitution was issued on May 23, 1926,
and stated that Lebanon is an Arab country and
emphasized the freedom of belief and respect
for all religions, but the religion of the president
of the Republic was not mentioned.” Lebanon
has a unique religious and ethnic composition,
and this is due to its geographical location, in
addition to many nationalities that settled in
the Levant and found refuge in the region from
wars and persecution, such as Kurds, Armenians
and Circassians. The Lebanese constitution rec-
ognizes 18 different sects in Lebanon, and reli-
gion plays a significant role in constitutional
and political life. These sects include Christians,
Maronites, Orthodox, evangelicals and Protes-
tants, Sunni Muslims, Shiites, Alawites, as well as
monotheistic Druze.” When Lebanon gained its
independence in 1943, it agreed to manage gov-
ernment affairs according to the national char-
ter formula, an unwritten agreement between
Christians and Muslims in Lebanon. While the
representative of Christians in this agreement
was Bishara Al-Khoury, Muslims were represent-
ed by Riad al-Solh, the first head of government
following independence. The charter stipulates

15 Bahout, J. (2016). The unraveling of Lebanon’s Taif
Agreement: Limits of sect-based power sharing (Vol.
16). Washington, DC: Carnegie Endowment for Inter-
national Peace, p. 4.

16 The Lebanese Constitution. 23 May 1926 </http://
www.presidency.gov.lb/English/LebaneseSystem/
Documents/Lebanese%20Constitution.pdf> [Last ac-
cessed: 01.05.2023].

17 Gadzhimuradova, G., & Rabat, L. (2020). Influence of
Religious Identity on Lebanon’s Political System. Vo-
stok. Afro-Aziatskie obshchestva: istoriia i sovremen-
nost, (5), pp. 132-134.
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that Lebanon should be considered an inde-
pendent country if Muslims renounce the de-
mand for return and unity with Syria, in return,
Christians renounce the claim to French protec-
tion and Lebanon should be considered an in-
dependent country, and the president should be
a Maronite Christian, the prime minister a Sunni
Muslim, and the speaker of Parliament a Shiite
Muslim.” There are Lebanese Christian parties
such as the Lebanese Phalange Party and the
Lebanese Forces Party, Muslim parties such as
the Shiite Hezbollah and the Sunni Future Move-
ment, Druze parties such as the Progressive So-
cialist Party and many others™. On April 13, 1975,
Lebanon witnessed the most violent civil war in
its history, and the country is still suffering from
the effects of this war up until today. With the
signing of the Taif agreement, the Lebanese civil
war ended. The agreement affirmed the Arabism
of Lebanon and defined the powers and tasks
of the president of the Republic, the House of
Representatives and the ministers, stressed the
Lebanese state’s sovereignty on all its territories,
and worked to restore the Lebanese territories
occupied by Israel. The agreement also stressed
Lebanon and Syria’s distinctive and historical
relationship, which calls for permanent cooper-
ation for the region’s stability.?> We can say that
the role of religion and nationalism is clearly
shown in Lebanese life, both at the political and
educational levels. Moreover, today, there are
discussions within Lebanese society on the ori-
gins of the Lebanese people and the Arabization
of Lebanon.

18 Zawad.H, & Shlouk, F. (2016) The Taif Agreement of
1989 and the end of the Lebanese Civil War (Doctor-
al dissertation). Faculty of Human and Social Scienc-
es (FSHS). p. 20 <http://archives.univ biskra.dz/han-
dle/123456789/8876> [Last accessed: 1 May 2023].

19 Zawad. H, & Shlouk,F.(2016) The Taif Agreement of
1989 and the end of the Lebanese Civil War (Doctor-
al dissertation). Faculty of Human and Social Sciences
(FSHS). pp. 21-23 <http://archives.univ-biskra.dz/han-
dle/123456789/8876> [Last accessed: 01.05.2023].

20 The Taif Agreement, <https://www.un.int/lebanon/
sites /www.un.int/files/Lebanon/the_taif agree-
ment_english_version_.pdf.> [Last accessed:
22.05.2023].

THE ROLE OF RELIGION AND
SECULARISM IN TUNISIAN
CONSTITUTIONS AND REGIMES

Throughout the history of Tunisia, there are
similarities with the history of Syria and Leb-
anon. Tunisia came under the Ottoman rule in
1590, and the Ottoman Sultan appointed a gover-
nor named Pasha in addition to assistants from
officers and military.?' After the revolution of 1951
in Tunisia against the Ottomans, Tunisian figures
came to power, and the position of the Ottoman
“Pasha” became an honorary position without
any powers, but the manifestations of Ottoman
dependence on Tunisia remained during the rule
of the Tunisian leaders and these manifestations
were present through several conditions, such as
the legitimacy of the rule in Tunisia after the is-
suance of a decree from the Ottoman Sultan that
the country was governed according to Islamic
law and the flag associated with the Ottoman
state was retained and the minting of money as
well.22 There is religious and sectarian diversity
in Tunisia, as is the case in Syria and Lebanon. Is-
lam is the majority religion in Tunisia, which 97%
of the population follows. A significant part of
the Muslim population follows the Maliki ash’ari
madhhab. In addition, there are adherents of
other Muslim sects, including Shia, Ibadi, Hana-
fi, Hanbali, and Ahmadiyya. As for the other reli-
gions, it is estimated that there are about 1,500
Tunisian Jews, most of whom live on the island of
Djerba, and there are about 5,000 Tunisian Chris-
tians in the country, most of whom belong to
evangelical churches. Moreover, there are hun-

21 Muhammad Al-Saeed A. & Muhammad Al-Eid Q.
(2019). The Tunisian province and the Ottoman Sul-
tanate... manifestations of dependency and manifes-
tations of separation. Al Maaref Journal for Historical
Research and Studies, 5(1), p. 164. <https://www.
asjp.cerist.dz/en/article/134727> [Last accessed:
02.08.2023].

22 Muhammad Al-Saeed A., & Muhammad Al-Eid Q.
(2019). The Tunisian province and the Ottoman Sul-
tanate... manifestations of dependency and manifes-
tations of separation. Al Maaref Journal for Historical
Research and Studies, 5(1), p. 164-167 <https://www.
asjp.cerist.dz/en/article/134727> [Last accessed:
02.08.2023].
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dreds of adherents of the Baha'i religion.”® The
Tunisian society brings together a mixture of eth-
nicities, including Arabs and Amazigh, in addition
to Jews and European and African immigrants.
The Amazigh, whose number is estimated at 500
thousand in Tunisia, while we find a larger con-
centration of them in Tunisia and Algeria.? In the
midst of the ongoing conflict over the national-
ism of Tunisia, we find from the first Constitution
issued in Tunisia in 1875 until the last Constitu-
tion in 2022, which emphasized in the fifth and
sixth chapters on the freedom of Tunisia and the
work to achieve the purposes of the Islamic reli-
gion and the affirmation that the Arabic language
is the official language of the country.” Follow-
ing the collapse of the Ottoman Empire, French
troops entered Tunisia in 1881 pursuant to the
terms of the Berlin agreement, which granted
France the occupation of Tunisia with British ap-
proval and the French forces led by the French
foreign minister Jules Ferry arrived and present-
ed to the Tunisian governor “Bey” two copies of a
French-Tunisian treaty prepared in advance and
given five hours to approve or reject was finally
signed and included several items, the tempo-
rary presence of French troops in the Sajjal and
border areas until the Tunisian administration
could maintain security and order, in addition to
the inability of the Tunisian ruler “Bey” to sign
any agreement or custom with a foreign country
without the consent of France in exchange for
protecting him and his family and this treaty was
called the Bardo treaty.?

23 Hafnaoui. R. M, (2022). Implications of the Role of Re-
ligion in Tunisia’s New Constitution for Non-Muslims.
Washington. Religious Freedom Institute. N323. p. 3.
<https://www.religiousfreedominstitute.org>  [Last
accessed: 2 August 2023].

24 Ghanemi. M. Tunisian Amazigh engage in politics de-
spite obstacles <https://www.alarabiya.net/north-af-
rica/2019/05/07/> [Last accessed: 02.08.2023].

25 la legislation du secteur de la securite en tunisie
//efaidnbmnnnibpcajpcglclefindmkaj. </https://
menarights.org/sites/default/files/2016-11/TUN
Constitution2014 _FR.pdf/> [Last accessed: 02.08.
2023].

26 Farhan Al-Khafaji A. C. A., & Hadi Akkar Azim M. (2020).
French policy towards Tunisia (1881-1914). Al-Ustaz
Journal for Humanities and Social Sciences, 214(1).
p. 256 <https://doi.org/10.36473/ujhss.v214i1.1453>

Later, a second treaty was signed that grant-
ed France absolute protection over Tunisia, and
this treaty was known as the Marsa agreement
in 1883, which granted France the exercise of fi-
nancial and administrative competencies that it
deems beneficial to Tunisia, the treaty was signed
despite the opposition of the French parliament,
which contradicts the Bardo treaty, which pro-
vides for the retention of the Tunisian entity
and unity.” The authority to enact Tunisian laws
and legislations was subordinated to the French
courts, and the French penetrated into all admin-
istrative, military and educational functions.?®
With regard to the issue of nationalism and lan-
guage, France has tried to spread the French lan-
guage and culture by establishing French schools
and formulating educational curricula in French,
but these measures were met with great popu-
lar rejection, and Tunisians stressed the need for
education in Arabic in Tunisian schools.?® In 1959,
Tunisia achieved independence from France, and
a new constitution was drafted for the country
and the Constitution of 1959 in the first chapter,
provided for the independence of Tunisia as an
independent free State and declared Islam as
the official religion of the state, and Arabic as the
official language. This has also been included in
the 2014 constitution issued after the outbreak
of the Tunisian revolution on December 17 of the
same year.*

Tunisia has taken a step ahead of Syria and
Lebanon in the field of personal status. Compar-
ing the three countries, we find that they are Arab
countries, and religion has a great place in legisla-

[Last accessed: 02.08.2023].

27 El Houssi L. (2017) The History and Evolution of Inde-
pendence Movements in Tunisia. Oriente Moderno.
Mar 30;97(1) pp. 67-88.

28 Ikeda, R. (2006). French policy towards Tunisia and
Morocco: The international dimensions of decoloni-
sation, 1950-1956. London School of Economics and
Political Science (United Kingdom). pp. 19-25.

29 Hamawi, B, Ablawi,M,& Muhammad,M. (2020). The
impact of the French protectorate system on edu-
cation in Tunisia 1881-1956 (Doctoral dissertation,
Ahmed Draya University — Adrar). pp. 45-50.

30 Constitution, 1959 (as of 2004) <https://ihl-da-
tabases.icrc.org/en/national-practice/constitu-
tion-1959-2004> [Last accessed: 4 August 2023].
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tion and personal status issues; however, after Tu-
nisia’s independence from France in 1959, Tunisian
President Habib Bourekiba carried out reforms in
matters of personal status, adopting the civil mar-
riage law and prohibiting polygamy, and the Tuni-
sian constitution in 1959 included in Article (2) that
a civil state should be forgotten and in Article (21)
that citizens are equal in rights and duties before
the law and an adult woman has the right to marry
herself without a guardian.>

By comparing and studying the status of re-
ligion and nationalism among three Arab coun-
tries, we can say that Tunisia has achieved an ad-
vanced step in the field of personal status, which
is the separation of religion from the state, while
many Arab countries still take religion as a key
element in their constitutions and laws.

CONCLUSION

This study allowed drawing the following

conclusions:

e Religion and nationalism are two contrib-
uting elements in the drafting of consti-
tutions and laws in the Middle Eastern
countries in general and the Arab coun-
tries in particular, and this appears in the
constitutions of all Arab countries, not
only in Syria but in Lebanon and Tunisia.

e The place of religion in legislation dates
to the origin of the Islamic religion in the
Arabian Peninsula and the association
of Islam with Arab nationalism since the
emergence of the Islamic religion, which
explains the place of the Islamic religion
and Islamic jurisprudence in legislation.

e The political conditions experienced by
each country have an important role in
legislation, and this is shown in Lebanon,
where the Constitution is a special case in
terms of the distribution of powers in the
country on a religious and sectarian ba-
sis. The Lebanese Constitution, which was

31 Civil marriage law in the Arab world. Between rejec-
tion and acceptance <https://al-vefagh.net/56834/>
[Last accessed: 04.08.2023].

issued after France declared the estab-
lishment of the state of Greater Lebanon
in 1926, made the president a Maronite
Christian, the prime minister a Sunni Mus-
lim and the speaker of Parliament a Shi-
ite Muslim, This also applies to Syria in
its 1930 Constitution, where Arab nation-
alism had a weak influence as Syria was
under the French mandate. The situation
continued in the 1950 Constitution, which
was drafted as the constitutions of Euro-
pean countries are drafted, but the large
number of political parties in that period,
including the Muslim Brotherhood par-
ty and other parties with a national and
religious orientation, contributed to em-
phasizing the place of Arab nationalism
and the Islamic religion in the legislation.
Then, the prominent role of nationalism
appeared when the Arab Baath Party
reached the country’s leadership in 1963.

The arrival of Tunisia as an Arab and Mus-
lim country to the separation of religion
from the state greatly puts the role of the
historical factor and the political con-
ditions of each country in the drafting
of the Constitution and legislation. The
French protection of Tunisia continued
with the existence of the Bardo Treaty
of 1881 for 75 years, and Tunisia was in-
fluenced by French culture in the field of
legislation and education. We can see this
influence in all aspects of life in Tunisia
up until today.

The change in the system of government
of a particular state needs a long time of
amendment in legislation and laws, slow-
ly and thoughtfully, because every coun-
try has a historical context, its customs
and traditions embodied in the form of
laws and provisions that express the cul-
ture of this country. For instance, a Mus-
lim religious country that uses Islamic law
as a source of legislation and law-making
cannot become a secular country within
a month or two without entering civil war
and bloodshed.

Mahmoud Tofan
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ABSTRACT

International organisations play a vital role in shaping and im-
plementing international norms and standards, contributing to the
development of international law. This paper focuses on the Unit-
ed Nations (UN) as a prominent international organisation and ex-
amines its role in developing and implementing international law.
Specialized entities within the UN, such as the International Court of
Justice (IC)), the United Nations General Assembly (UNGA), and the
International Law Commission (ILC), have played significant roles in
the development, codification, and implementation of internation-
al law. The UN serves as a platform for ongoing dialogue, identifies
emerging challenges, formulates international legal and policy in-
struments, provides mechanisms for peaceful settlement of disputes,
and collaborates with other international and regional organisations.
However, this paper also acknowledges the inherent challenges and
shortcomings of the UN and explores proposals for UN reform to ad-
dressthese issues, enhanceits influence, and better fulfil its overarch-
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ing purpose. Through an analytical assessment
of the UN’s role and influence on international
law, this paper aims to provide insights into the
functioning of international organisations and
their impact on shaping global legal norms.

KEYWORDS: International Law, International
Organisations, United Nations, United
Nations General Assembly, International
Law Commission, international Norms and
Standards

INTRODUCTION

International organisations play an import-
ant role in shaping international norms and
standards,' addressing issues that transcend
national boundaries and promoting collective
solutions on the global stage.? These organisa-
tions are established by states through multi-
lateral treaties, acquire distinct wills separate
from their member states, and derive their
competence from the treaties that establish
them.* While subject to domestic laws, they
also possess legal personality within the juris-
dictions they are headquartered.®

The increasing number of international or-

1 OECD, The Contribution of International Organisations
to a Rule-Based International System: Key Results
from the partnership of international organisations for
effective rulemaking, 1 (10 April 2019). <https://www.
oecd.org/gov/regulatory-policy/I0-Rule-Based%20
System.pdf> [Last accessed: 12.09.2023].

2 Ibid.

3 Klabbers, J. (2015). Advanced Introduction to the Law
of International Organizations, Edward Elgar, p. 7. See
also p. 8-9.

* Dr. Rawa G. Almakky, Assistant Prof., Dept. of Public
Law, Faculty of Law, King Abdulaziz University, Jeddah,
Saudi Arabia

4 Chiu, H. (1965). Succession in International Organi-
sations. The International and Comparative Law
Quarterly, 14 (1), 91.

5 Amerasinghe, C.F. (2005). Principles of the Institutional
Law of International Organizations. (2" edition).
(Cambridge University Press) 69-77.

ganisations reflects states’ recognition of the
importance of interdependence and collabo-
ration in addressing global challenges through
the establishment of international standards.
There are approximately 250 to 350 interna-
tional organisations exercising public author-
ity through legislative and regulatory actions,’
adopting various decisions.® International or-
ganisations can be universal or regional in
scope, representing groups of countries or in-
stitutions that share similar values, cultures or
objectives. They may also be members of other
international organisations.’

This paper provides a concise analysis of the
historical development of international organ-
isations and their impact on the development
and implementation of international law. It ex-
plores the functioning of these organisations
in the realm of public international law, which
encompasses the regulation of state relations
as well as the behaviour of individuals, corpo-

6 For more information on statistics, see the latest issue
of the Yearbook of International Organizations, which
hasbeen tracking the proliferation of IOs since the early
20th century. <https://uia.org/ybio/> [Last accessed:
12.07.2023]. See Davies & Woodward, 2014, cited in
Fomerand, J. Evolution of International Organization
as Institutional Forms and Historical Processes Since
1945: “Quis Custodiet ipsos custodies?”. Oxford
Research Encyclopedia of International Studies,
2. <https://oxfordre.com/internationalstudies/
view/10.1093/acrefore/9780190846626.001.0001/

acrefore-9780190846626-e-87>  [Last  accessed:
12.09.2023].
7 Manko, R., EPRS, European Parliamentary

ResearchService, Suspension and expulsion of states
frominternational organisations Analysis of the Vienna
Convention on the Law of Treaties and of the practice
at the United Nations and the Council of Europe,
BRIEFING, European Parliament, PE 751.410 — July
2023,1 <https://www.europarl.europa.eu/RegData/
etudes/BRIE/2023/751410/EPRS_BRI(2023)751410
EN.pdf> [Last accessed: 12.07.2023].

8 Bernstor, J. von. (2008) Procedures of Decision-Making
and the Role of Law in International Organizations,
German Law Journal, 9 1939.

9 See Marnko (n 7). Additionally, in the 9" edition of
Brownlie’s Principles of Public International Law
by James Crawford (published on July 9, 2019, at
16), Crawford argues that there is no requirement
for all international organizations to possess legal
personality, contrary to the stance taken by the
International Law Commission (ILC).
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rations, and non-governmental organisations
(NGOs). The primary focus is on the United Na-
tions (UN) and its pivotal role within the inter-
national legal framework. The paper critically
evaluates the contributions of specialized UN
bodies, the UN General Assembly (UNGA), the
International Law Commission (ILC), the Inter-
national Court of Justice (ICJ), and the UN Se-
curity Council (UNSC) to the development, cod-
ification and implementation of international
law. The paper also addresses the challenges
faced by these bodies and proposes reforms for
the UN to effectively address these challenges
and enhance its functioning in promoting and
upholding international law.

1. THE EVOLUTION
OF INTERNATIONAL
ORGANISATIONS:

A BRIEF OVERVIEW

International organisations have been a
longstanding presence in the field of interna-
tional law. Although states have historically
held primary responsibility within the realm of
international law, governments are increasing-
ly recognizing the potential benefits of ceding
certain aspects of their sovereign authority to
international Organisations committed to ad-
dressing global issues.”® Since the mid-20th cen-
tury, international organisations have gained
international legal personalities and become
significant subjects of international law, albe-
it with fewer rights and responsibilities than
states." This section will present an overview of
the historical evolution of international organi-
sations, tracing their development from tempo-
rary assemblies or conferences to permanent
international organisations with enduring in-
ternational legal frameworks.

10 Klabbers, J. (2002). The rise of international organi-
zations. In An Introduction to International Insti-
tutional Law, 18. Cambridge: Cambridge University
Press.

11 Grant, J. P. (2010) Subjects of International Law cited
in International Law Essentials, Edinburgh University
Press, 35.

In the late eighteenth and nineteenth centu-
ries, several powers started to establish forms of
cooperation that went beyond bilateral treaties
and diplomatic efforts.> According to Klabbers,
while traces of international organisations can
be found in different historical periods, such as
the ancient Greek “amphictyonic councils”, the
late-medieval Hanseatic League, and early ex-
amples like the Swiss Confederation, it was not
until the nineteenth century that international
organisations resembling those we see today
were formally established.® Klabbers also ar-
gues that the Congress of Vienna (1814-1815)
holds significant importance in the realm of in-
ternational relations. It marked the creation of
a modern political and legal framework for Eu-
rope following a period of instability character-
ized by upheaval and conflict after the French
Revolution. During this time, states began to
recognize the inadequacy of the existing system
in effectively addressing the emerging conflicts
between them.®

Initially, the mandates of these organisa-
tions were limited and narrow in scope. The
establishment of river commissions, like the
European Commission of the Danube in 1856,
indicates that the primary area requiring inter-
national cooperation was transportation and
communication™During this time, private in-
dividuals also took the initiative to create or-
ganisations with the goal of addressing global
issues.” In the year 1840, the establishment of

12 See Klabbers (n 10) at 16. For more information on the
development of the law of international organizations,
see Klabbers, J. (2001). The Life and Times of the Law
of International Organizations, 70 Nordic Journal of
International Law, 287-317.

13 See Klabbers (n 10) at 16.

14 Lesaffer, R. C. H. (2015). The Congress of Vienna (1814-
1815). Oxford University Press.

15 Reinalda, B. From the Congress of Vienna to Present-
Day International Organizations, UN, <https://www.
un.org/en/chronicle/article/congress-vienna-present-

day-international-organizations> [Last accessed:
12.08.2023].
16 Later, there would also be an International Commission

for the Danube, established by the 1919 Peace Treaties.
See Klabbers, (n 10) at 16. See Reinalda (n 15).
17 See Klabbers, (n 10) at 18.



#28, December, 2023

=N
(@8]

the World Anti-Slavery Convention took place,®
while in 1863 the International Committee of
the Red Cross™ was established.?

International organisations also experi-
enced significant growth in various domains
beyond transportation and communications.
For example, the establishment of the Interna-
tional Office of Public Health in 1903 focused
on addressing health-related issues. Addition-
ally, early precursors to contemporary interna-
tional organisations in the field of economics
emerged during this period, such as the Metric
Union (1875), the International Copyright Union
(1886), the International Sugar Union (1902),
and the International Institute for Agriculture
(1905).2* Some of these institutions, albeit with
altered names and based on distinct constitu-
ent agreements, continue to operate today. For
instance, the International Institute for Agricul-
ture now operates under the name FAO (Food
and Agriculture Organization).?

According to Klabbers, public international
law has undergone a gradual shift from being a
“law of co-existence” to a “law of cooperation”, as
demonstrated by the growing prevalence of in-

18 The English Quaker, Joseph Sturge was initially
responsible for establishing the convention, “but in
its origin, as well as in several other respects, this
meeting represented a joint English and American
undertaking”. According to Maynard, the convention
initiated the movement toward international
organisation, however it has been criticized for its
exclusion of women. See Maynard, D. H. (1960). The
World’s Anti-Slavery Convention of 1840. The Mississippi
Valley Historical Review, 47(3), 452.

19 Established by a Swiss national Henry Dunant. The
Committee had brought together government
representatives “to agree on Dunant’s proposal for
national relief societies, to help military medical
services”. In 1864 the Committee persuaded
governments to adopt the first Geneva Convention.
See International Committee of the Red Cross (ICRC)
“History” <https://www.icrc.org/en/who-we-are/
history> [Last accessed: 12 September 2023].

20 Known as the International Committee of the Red
Cross, See ICRC, Founding and early years of the ICRC
(1863-1914)  <https://www.icrc.org/en/document/
founding-and-early-years-icrc-1863-1914> [Last
accessed: 12.09.2023].

21 See Klabbers (n 10) at 18.

22 Ibid.

ternational organisations.” This suggests that in-
ternational organisations are evolving into mech-
anisms that foster cooperation among states,
rather than solely defining and limiting their re-
spective spheres of influence. Max Huber, a re-
nowned Swiss international lawyer, wrote in 1910
that states entered into treaties for two primary
motives: the pursuit of self-interest and the pur-
suit of common or shared interests.?

However, the significant growth of inter-
national organisations occurred following the
conclusion of the First World War.?6 The Treaty
of Versailles was signed on June 28, 1919, mark-
ing the formal conclusion of World War 1.7 The
League of Nations, established under the Treaty
of Versailles on January 10, 1920, was the first
international governmental organization with
broad authority. Its primary purpose was to pro-
vide a platform for resolving conflicts between
states. However, despite its establishment, the
League of Nations did not gain widespread pop-
ularity, attracting only 63 member states.?® Ulti-
mately, the organization was officially dissolved
after the outbreak of World War II.

2. THE GROWTH AND
INFLUENCE OF INTERNATIONAL
ORGANISATIONS

Traditionally, international law has primar-
ily focused on governing the relationships be-
tween states.”” Oppenheim, who is considered

23 Ibid.

24 Ibid.

25 Ibid., at 19.

26 Some have argued that the League of Nations

originated in 1815 Concert, which foresaw regular
meetings of government representatives to discuss
issues of conflict and peace. See Langhorne, R. (1990).
Establishing International Organisations: The Concert
and the League, 1 Diplomacy & Statecraft, 1-18. See
Klabbers (n 10) at 19.

27 See Library of Congress, Introduction — Treaty of
Versailles: Primary Documents in American History
— Research Guides. <https://guides.loc.gov/treaty-of-
versailles> [Last accessed: 12.09.2023].

28 See Grant, J. P. (2010). International Law Essentials.
Edinburgh University Press. 36.

29 Klabbers, J. (2021). An Accidental Revolution: The
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the founder of modern international law, de-
fined international law as “the body of custom-
ary and convention rules which are considered
legally binding by civilized States in their in-
tercourse with each other”3° He further noted
that “international offices” are established to
implement treaties that establish internation-
al unions.® Therefore, the priority of states
extends over international organisations, as
these organisations are “derivative creatures”
that derive their existence and powers from
the states that established them.*? As correct-
ly pointed out by Klabbers, “only states can go
to war. Only states can conclude treaties. Only
states can proclaim territorial waters”.®

In fact, it has been argued that internation-
al organisations were not intended to exert in-
fluence on the global community. When these
organisations were first established, they were
not granted international legal personality, as
it was not deemed important or necessary.* In-
ternational organisations were only intended to
interact directly with member states “not with
third states, not with other international organ-
isations, and not with the citizens of their mem-
ber states either”.>® Prior to the intervention
of the IC) in 1949, International organisations
lacked international legal personality.?® Within

ILO and the Opening Up of International Law. In:
Halonen, T., Liukkunen, U. (eds) International Labour
Organization and Global Social Governance. Springer,
Cham., 125.

30 Oppenheim L. (1912) International law: a treatise,
(2nd edition). Longmans, Green, London, 3.

31 Ibid.

32 Ibid.

33 See Klabbers J. (2015). The EJIL foreword: the
transformation of international organizations law.
26(1), The European Journal of International Law,
9-82, 126, cited in (Klabbers n 29).

34 Cited in Klabbers, (n 29) 126.

35 International Court of Justice, Reparation for Injuries
Suffered in the Service of the United Nations, Advisory
Opinion, 11 April 1949. In International Court of
Justice Reports of Judgments, Advisory Opinions and
Orders 1949. Cited in Klabbers, (n 29) 126.

36 See, for example, the uncertainties of the position in
1945. See Jenks, C. W. (1945). The Legal Personality
of International Organisations, British Yearbook of
International Law. Vol. XXII, pp. 267-275. International
Court of Justice, Reparation for Injuries Suffered in the

a decade of the 1949 IC) advisory ruling there
has been a complete change in the position.”
For example, the charters of international or-
ganisations now contain clauses conferring le-
gal personality or some measure thereof,*® and
various regional instruments, contain general
provisions recognising the legal personality of
international organisations.*

According to Alvares, the expansion and in-
fluence of international organisations on inter-
national law and policymaking has for example,
aided in the formulation, promotion of treaties
and conventions and their implementation by
states.”® They play a dual role in the process of
shaping global norms and rules: they partici-
pate as unique actors in decision-making and
provide the essential structures of authority for
other participants.' As subjects of internation-
al law, international organisations are also gov-
erned by Jus cogens norms, customary interna-
tional law, and general principles of law.? As
we progress through this section, it will become
clear that international organisations, particu-
larly the UN, have significantly influenced the
sources of international obligations, and the
key actors involved in international law-making.

International organisations have had a sig-

Service of the United Nations, Advisory Opinion, 11
April 1949. In International Court of Justice Reports of
Judgments, Advisory Opinions and Orders 1949. Cited
in Klabbers (n 29) at 126.

37 Jenks, C. W,, Bentwich, N., Keen, F. N., Pollard, R. S. W,, Lloyd,
P.C., Stark, B., Chatterjee, Lady, Adamkiewicz, W., Elkin, A. B.,
Zaslawski, E., & Piercy, A. (1951). The Impact of International
Organisations on Public and Private International
Law. Transactions of the Grotius Society, 37, 47.

38 See, for example, UNGA, Convention on the Privileges
and Immunities of the Specialized Agencies, 21
November 1947. and UNGA, Convention on the
Privileges and Immunities of the United Nations, New
York, 13 February 1946.

39 See Alvarez, J. E. (2006). International Organizations:
Then and Now. The American Journal of International
Law, 100(2), 326.

40 For more information on this, see Alvarez (n 39).

41 Chen, L. (2015) An Introduction to Contemporary
International Law: A Policy-Oriented Perspective 3rd
Ed. Books, 61.

42 Daugirdas, K. (2016). How and Why International
Law Binds International Organizations. Harvard
International Law Journal. ). 57, no. 2, 381.
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nificant impact on the development of interna-
tional law,” effectively contributing to the es-
tablishment of a global constitutional system.*
According to Henkin, international organisa-
tions “represent new laws at its birth, for it is
itself a child of law”*> For instance, the Charter
of the United Nations (UN) and its specialized
agencies and other international organisa-
tions have played a crucial role in shaping in-
ternational law. The World Health Organization
(WHO), the Organisation for Economic Co-oper-
ation and Development (OECD), and the Inter-
national Labour Organization (ILO) are among
the organisations that have contributed to the
significant transformation of international law’s
sources, actors, and processes over the past
century.*

3. THE UNITED NATIONS AND
THE DEVELOPMENT
OF INTERNATIONAL LAW

On June 26, 1945, the United Nations (UN)
Charter was adopted at the conclusion of the
United Nations Conference on International Or-
ganizations in San Francisco. The Charter serves
as a codification of major principles governing
international relations, ranging from “sovereign
equality of States to the prohibition of the use of
forceininternationalrelations”* The primary mis-
sions of the UN is to maintain peace and securi-
ty, promote economic and social development,

43 Henkin, L. (1969). International Organization and the
Rule of Law. International Organization, 23(3), 657.

44 Weller, M. (2009) “The struggle for an international
constitutional order”, in David Armstrong, Routledge
Handbook of International Law (London and New
York: Routledge), pp. 179-94, cited in Armstrong, D.
(2011). Evolving conceptions of justice in international
law. Review of International Studies, 37(5), 2133.

45 See Henkin (n 43).

46 Alvarez, J. E. (2018). The Legitimacy of 10 Rule-
Making. Proceedings of the Annual Meeting (American
Society of International Law), 112, 275.

47 UN Charter, <https://www.un.org/en/about-
us/un-charter#:~:text=The%20UN%20
Charter%20codifies%20the,of%20force%20
in%20international%20relations> [Last accessed:
12.09.2023].

uphold human rights, and provide platforms for
state dialogue.”® The UN Charter, comprising 111
articles including the preamble, outlines the
rights and responsibilities of member states. It
also delineates the roles and responsibilities of
the UN’s six principal bodies.”” The Charter em-
phasizes the importance of peaceful settlement
of international disputes and grants authority
to the Security Council (UNSC) to uphold inter-
national peace and security.*®

Since its establishment with an initial mem-
bership of fifty-one states,” the UN has under-
gone significant development, becoming a di-
verse and multidimensional global institution
with a current membership of 193 nations.”? The
UN has positioned itself as a global constitu-
tional organisation, striving to safeguard and
uphold an optimal world order.>® Article 103 of
the UN Charter exemplifies this aim by stipulat-

48 Ferreira-Snyman, A. (2011). Regionalism and the
restructuring of the United Nations with specific reference
to the African Union. The Comparative and International
Law Journal of Southern Africa, 44(3), 360.

49 These are the General Assembly, the Security Council,
the Economic and Social Council, Trusteeship Council.
International Court of Justice and the Secretariat.

50 Art. 23, stipulates that there are only five permanent
members of the Security Council (P5 members of the
SC): The Republic of China (now the People’s Republic
of China), France, USSR (now Russia), the United
Kingdom, and the United States), this listing of only
five states with Veto powers prevents the Security
council from taking effective measures to end many
current international conflicts. Klabbers, J. (2002). The
Rise of International Organizations. In An Introduction
to International Institutional Law, 21. Cambridge:
Cambridge University Press.

51 Saudi Arabia was admitted to the UN as a core
member of the UN on October 24, 1945. See UN,
Member States <https://www.un.org/en/about-us/
member-states#gotoS> [Last accessed: 12.09.2023].

52 Ferreira-Snyman, A. (2011). Regionalism and the
restructuring of the United Nations with specific reference
to the African Union. The Comparative and International
Law Journal of Southern Africa, 44(3), 360.

53 See Chen, L. (2015) An Introduction to Contemporary
International Law: A Policy-Oriented Perspective 3rd
Ed. Books, 61. See also Macdonald, Ronald St. J. The
Charter of the United Nations as a world constitution.
In: International law across the spectrum of conflict:
essays in honour of Professor L. C. Green on the
occasion of his eightieth birthday (Newport, R.l.:
Naval War College, 2000), 263-293.
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ing that in case of a conflict between member
states’ obligations under the Charter and any
other international agreement, the obligations
under the Charter “shall prevail”>* Numerous
experts in international law recognize the UN
as a crucial international organisation for the
maintenance of peace and security.*

The UN Charter's fundamental principles
and its evolution, including amendments made
in 1963, 1965, and 1973, have had a profound
impact on the codification and progressive de-
velopment of international law. The ICJ plays a
crucial role in providing a platform for peaceful
dispute settlement, interpreting treaties, and
offering advisory opinions. The UNSC is also in-
strumental in the maintenance of international
peace and security. The opinions of qualified
commentators and the work of the Interna-
tional Law Commission (ILC) further contrib-
ute significantly to the ongoing development
of international law. In addition to the work of
the United Nations General Assembly (UNGA),
which we will examine further in the following
section. These various components collectively
shape and promote the principles and regula-
tions governing the international community.

Research indicates that the current compo-
sition of the UNSC, which bears the primary re-
sponsibility for upholding international peace
and security, is considered anarchic and presents
an inadequate representation of the global com-
munity.” Additionally, the Council’s ability to take

54 UNGA, Charter of the United Nations, 24 October
1945, 1 UNTS XVI.

55 Quizhi, He. (1995) The Crucial Role of the United
Nations in Maintaining International Peace and
Security, in Tomuschat, C (ed.), The United Nations at
Age Fifty, A Legal Perspective (The Hague: Kluwer Law
International), 77. See Macdonald (n 53) at 290-91.

56 Macdonald (n 53) 291.

57 For more information on the roles and responsibilities
of the Security Council, see Chapters VI, VII, VIII,
and Xl of the UN Charter. See also a list of UN SC
resolutions, See UN, Resolutions <https://www.
un.org/securitycouncil/content/resolutions-0> for
example, Malik, J. M. (2005). Security Council Reform:
China Signals Its Veto. World Policy Journal, 22(1), 19-
29; Council on Foreign Relations, The UN Security
Council, February 28, 2023. <https://www.cfr.org/
backgrounder/un-security-council> [Last accessed: 12

decisive legal action during crises is often hin-
dered by political agendas and national priorities
among the five permanent member states (P5),
thereby impeding the adoption of legally binding
resolutions to address international conflicts. For
example, one study highlights the Council’s ina-
bility to effectively respond or intervene in ongo-
ing global conflicts and crises, such as the Russian
annexation of Crimea and war with Ukraine.’® It
has been demonstrated that the UNSC's ambigu-
ous and discretionary powers are prone to abuse,
resulting in violations of fundamental rights of in-
dividuals and states.”

As a result, some scholars oppose the UN
Charter’s recognition as a global constitution.®®
Rao, for instance, emphasizes that “the United
Nations has not been conceived as a world gov-
ernment, nor could transform itself into one”.%
The inability of UN bodies to effectively impose
their decisions on members and the absence of
any judicial review mechanism for their unlaw-
ful actions are almost universally regarded as
significant constitutional issues.®? In a similar
stand, Tomuschat argues that “the Charter is
nothing more than the constitution of the inter-
national community [...]. unrivalled by any other
international instrument”.®

Furthermore, the UN Charter is often de-
scribed as a “rigid” constitution, which has led
to a limited number of amendments since its

July 2023].

58 Council on Foreign Relations, The UN Security
Council, February 28, 2023. <https://www.cfr.org/
backgrounder/un-security-council> [Last accessed:
12.09.2023].

59 Lamb, S. (1999). Legal Limits to United Nations Security
Council Powers, in Guy S. Goodwin-Gill, and Stefan
Talmon (eds), The Reality of International Law: Essays
in Honour of lan Brownlie, Oxford, online edn, Oxford
Academic, 22 Mar. 2012), 361.

60 See Macdonald (n 53) 292.

61 Pemmaraju, S Rao, (1995). The United Nations
and International Peace and Security: An Indian
Perspective: in Tomuschat, C. (1995) The United
Nations at Age Fifty — A Legal Perspective (Kluwer Law
International) The Hague, 182, cited Macdonald (n 53)
at 292.

62 Ibid.

63 Tomuschat, C. (1995). The United Nations at Age
Fifty, A Legal Perspective (The Hague: Kluwer Law
International 1 United Nations Security Council) ix.
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establishment. The only amendments to date
were the expansion of the UNSC in 1965 and the
expansions of the United Nations Economic and
Social Council (ECOSOC) in 1970% and 1971.%° The
complexity of the procedure is detailed in Arti-
cle 108, which requires a “a vote of two-thirds
of the members of the General Assembly and
ratified in accordance with their respective
constitutional processes by two-thirds of the
Members of the United Nations, including all
the permanent members of the Security Coun-
cil”.5¢ This provision contributes to the difficul-
ty of amending the UN Charter. As such, when
a single permanent member exercises its veto
power, the amendment procedure is effectively
impeded or blocked.”

However, there have been calls for the reform
of the UNSC, suggesting a need for its amend-
ment.%® Proposals to amend the UN Charter, par-
ticularly those related to expanding the UNSC
permeant state membership, encounter signifi-
cant obstacles due to the absence of unanimous
agreement among the P5 member states. Nota-
bly, the United States, the Russian Federation,
and China have yet to reach a consensus on this
issue.” These nations express reservations about

64 GA Res. 1991A (XVIII) (Dec. 17, 1963) (Security Council
enlargement); GA Res. 1991B (XVIII) (Dec. 17, 1963)
(first enlargement of Economic and Social Council).

65 GA Res. 2847 (XXVI) (Dec. 20, 1971). See Robinson, J.
Metamorphosis of the United Nations Charter, in 94
Recueil Des Cours 493, 547(1958 Il), cited in Blum, Y. Z.
(2005). Proposals for UN Security Council Reform. The
American Journal of International Law, 99(3), 648.

66 See UN Charter, Article 108.

67 Blum, Y. Z. (2005). Proposals for UN Security Council
Reform. The American Journal of International Law,
99(3), 648.

68 Lamb, S. (1999). Legal Limits to United Nations
Security Council Powers, in Guy S. Goodwin-Gill, and
Stefan Talmon (eds), The Reality of International Law:
Essays in Honour of lan Brownlie (Oxford, 1999; online
edn, Oxford Academic, 22 Mar. 2012), 361; Blum, Y. Z.
(2005). Proposals for UN Security Council Reform. The
American Journal of International Law, 99(3), 632-649;
Malik, J. M. (2005). Security Council Reform: China Signals
Its Veto. World Policy Journal, 22(1), 19-29.

69 Martini, E. (2009). UN Security Council reform. Current
developments, Working Paper No. 0926, Istituto Affari
Internazionali, 9. See also Sarwar, N. (2011). Expansion
of the United Nations Security Council. Strategic
Studies, 31(3), 257-279.

the potential risks associated with both expand-
ing the Council's membership and maintaining
the current state, as they believe it could impact
the stability of the UN.”® Nevertheless, it is vital
to reform the UNSC to enhance its legitimacy and
effectiveness. It is also the entity responsible
for upholding international peace and security.
Broadening the Council's composition could con-
tribute to strengthening its authority, particularly
considering that it has remained unaltered since
1965, despite substantial changes in the interna-
tional landscape.”

Notwithstanding its limitations, the UN
Charter has garnered support from numer-
ous experts in the field of international law.
Macdonald, for instance, described it the “the
most comprehensive framework of coopera-
tion in the history of international relations”.”
The Charter’s primary objective is to establish
a permanent platform for peaceful resolutions
and multilateral diplomacy, making it the only
comprehensive international Charter.”® Further-
more, the UN has played a significant role in
setting international human rights norms and
standards. This is evident through the inclusion
of human rights references in the UN Charter,™
as well as the adoption of resolutions, dec-
larations, multilateral human rights treaties,
and monitoring mechanisms aimed at promot-
ing and monitoring human rights situations in
member states. Additionally, the UN Charter
supports the development of regional organ-
isations to complement the work of the UN.
Chapter VIII of the Charter, specifically Articles
52-54, provides the constitutional basis for the
participation of regional organisations, along-
side the Security Council, in maintaining inter-
national peace and security.”

70 Ibid.

71 Sarwar, N. (2011). Expansion of the United Nations
Security Council. Strategic Studies, 31(3), 257.

72 See Macdonald (n 53) at 293.

73 Jenks, C W, (1962). The Proper Law of International
Organizations (London: Stevens), 257.

74 In fact, the term “human rights” was mentioned seven
times, see UN Preamble and Arts. 1, 13, 55, 62, 68, 76
of the UN Charter.

75 UN SC, Regional Arrangements (Chapter VIII of UN
Charter) <https://www.un.org/securitycouncil/
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3.1. The Role of UN
Specialized Bodies

As this study indicates, the UN possesses
specialized technical bodies that play a crucial
role in the negotiation and adoption of legally
binding instruments, such as treaties, conven-
tions, agreements, and directives.” The major-
ity of international treaties and conventions
established by the UN incorporate monitoring
mechanisms to ensure the implementation of
the respective legal instruments. These mecha-
nisms often include reporting requirements for
the parties involved and generate conclusions
and/or recommendations from the monitor-
ing bodies.”

For example, within the framework of the
Universal Periodic Review (UPR), the UN Hu-
man Rights Council (HRC), an intergovernmen-
tal organisation established by the UN General
Assembly (UNGA) through resolution 60/2517
on March 15, 2006, examines the human rights
records of all 193 UN Member States.” These
processes possess investigative or quasi-judi-
cial characteristics, such as the HRC's special
procedures for addressing human rights situ-
ations or violations, as well as the communi-
cations procedures of UN human rights treaty
bodies.®? The HRC holds significant importance

content/regional-arrangements-chapter-viii-un-
charter#:~:text=Chapter%20VI11%200f%20the%20
Charter,Security%20Council%20is%20primarily%20
responsible> [Last accessed: 12.09.2023].

76 Prieto Ramos, F. (2014) International and supranational
law in translation: from multilingual lawmaking to
adjudication, The Translator, 20:3,315.

77 Ibid.

78 Membership to the council includes only 47 Member
States elected by the majority of members of the
UNGA by a secret ballot. See OHCHR, Membership
of the Human Rights Council <https://www.ohchr.
org/en/hr-bodies/hrc/membership> [Last accessed:
12.09.2023]., Replacing the Commission on Human
Rights, see OHCHR, The Human Rights Council,
<https://www.ohchr.org/en/hr-bodies/hrc/about-
council> [Last accessed: 12.09.2023].

79 See UN. UPR. <https://www.ohchr.org/en/hr-bodies/
upr/upr-home> [Last accessed: 12.09.2023].

80 See, for example, OHCHR. The role of the High
Commissioner for Human Rights <https://www.ohchr.
org/en/about-us/high-commissioner> and OHCHR,

as an intergovernmental organisation as it has
created a public platform for the discussion
of contentious human rights issues, involving
the participation of States and human rights
non-governmental organisations  (NGOs).?’
While the conclusions and recommendations of
the HRC and other international human rights
treaty bodies are not legally binding, they ex-
ert a substantial influence on shaping and pro-
moting international human rights norms and
standards.®

As such, according to Higgins the HRC “has
championed the protection of human rights de-
fenders and tackled human rights situations at
the national level”.® By actively promoting in-
ternational human rights standards, the HRC
can be seen as a critical element of the inter-
national legal system. Its efforts contribute to
the development, enforcement, and promotion
of human rights principles globally.®

In the following section, we will explore how
the ICJ, as the primary judicial organ of the UN,
interprets international law. This includes its
recognition of the legal validity of United Na-
tions declarations and treaties. We will also
discuss some of the challenges that the IC) en-
counters in its work.

3.2. The Role of International
Adjudications

O’Connell and VanderZee assert that courts
and tribunals have played a significant role in
international law since the mid-seventeenth
century, coinciding with the emergence of

Universal Periodic Review, <https://www.ohchr.
org/en/hr-bodies/upr/upr-home> [Last accessed:
12.09.2023].

81 Higgins, R. (2016). The United Nations At 70 Years: The
Impact Upon International Law, The International and
Comparative Law Quarterly 65, no. 1, 10.

82 Ibid.
83 Ibid.
84 Saudi Arabia has been a prominent member of the

HRC since its establishment from 2006 to 2019. See
OHCHR, List of past members of the Human Rights
Council  <https://www.ohchr.org/en/hr-bodies/hrc/
past-members> [Last accessed: 12.09.2023].
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modern international law and the establish-
ment of the state system.®> During this period,
these judicial bodies were primarily immersed
in theoretical debates concerning the nature of
international law. While arbitration held initial
prominence, there was a gradual rise in support
for the creation of courts endowed with general
compulsory jurisdiction.s¢

As the late twentieth century approached,
there was a noticeable shift towards the emer-
gence of courts specializing in specific subject
matters such as human rights, trade, the law of
the sea, and international criminal justice. Di-
verging from the International Court of Justice
(1C)), these specialized courts have proliferated,
resulting in a broad and mandatory jurisdiction
within their respective specialized domains.?’
Nevertheless, as this section aims to demon-
strate, the IC) has not succeeded in evolving
into a hierarchical judicial system and this
could potentially contribute to fragmentation,
ultimately weakening the perception of inter-
national law as a unified system.®® However, as
this section unfolds, it will reveal that despite
its institutional shortcomings, the IC) has exert-
ed a significant influence on the development
of international law.

Alfrod argues that the influence of interna-
tional courts and tribunals as a source of in-
ternational law is a crucial aspect to consider
when examining the expansion of these mech-
anisms.?® These courts and tribunals regular-
ly issue rulings that serve as foundations for
international law®® and are well-equipped to
handle disputes that may arise due to the ex-
panding scope of international law.”" According
to Alvarez, the most substantial body of emerg-

85 QO’Connell, M. E., & VanderZee, L. (2014). The History
of International Adjudication. The Oxford Handbook of
International Adjudication, 41.

86 Ibid.
87 Ibid.
88 Ibid.

89 Alford, R. (2000). The Proliferation of International
Courts and Tribunals: International Adjudication in
Ascendance. 94, American Society of International
Law Proceedings, 160.

90 Ibid.

91 See Higgins (n 81).

ing “soft law” consists of a growing volume of
rulings rendered by permanent international
courts and tribunals.”> The UNSC, for example,
has established interim criminal tribunals such
as: the International Criminal Tribunal for the
former Yugoslavia (ICTY)*® and the International
Criminal Tribunal for Rwanda (ICTR)** to prose-
cute those involved in war crimes and serious
violations of international humanitarian law.
The UN has also collaborated with the Special
Court for Sierra Leone (SCSL), the Extraordinary
Chambers in the Courts of Cambodia (ECCC), and
others, such as regional human rights courts
and the International Criminal Court (ICC) em-
ploying diverse approaches and strategies.”

At this juncture, it is crucial to emphasize the
significance of the IC) and its influence on the
development of international law. In 1922, the
League of Nations was instrumental in the for-
mation of the first world court, the predecessor
of the ICJ, the Permanent Court of International
Justice (PCI)).* It played an important part in in
interpreting international treaties and solving
disputes between states. During its brief exis-
tence, the court adjudicated 66 cases between
1922 and 1940, including 39 contentious cases
and 27 advisory opinions.” In addition to re-

92 See Alvarez (n 39) at 329.

93 UN Security Council, Security Council resolution 827
(1993) [International Criminal Tribunal for the former
Yugoslavia (ICTY)]., 25 May 1993, S/RES/827 (1993);
See UN, International Criminal Tribunal for the former
Yugoslavia, <https://www.icty.org/> [Last accessed:
12.09.2023].

94 UN Security Council, Security Council resolution 955
(1994) [Establishment of the International Criminal
Tribunal for Rwanda]., 8 November 1994, S/RES/955
(1994); See UN, International Criminal Tribunal for
Rwanda, <https://unictrirmct.org/> [Last accessed:
12.09.2023].

95 UN Library, UN International Law Documentation
<https://research.un.org/en/docs/law/courts> [Last
accessed: 12 September 2023]. See Higgins (n 81) at
16. See Alford (n 89) at 160.

96 Article 14 of the Covenant of the League of Nations
gave the Council of the League responsibility
for formulating plans for the establishment of a
Permanent Court of International Justice (PClJ). See
ICJ, History, <https://www.icj-cij.org/history> [Last
accessed: 12 September 2023].

97 General Statistics, Permanent Court of International
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solving specific disputes, the PCl) established a
respected corpus of law.”® Its successor, the IC)
and other courts continue to cite a number of
its decisions.”

Kelsen, a leading Western scholar of juris-
prudence, expressed his criticism towards the
institutional structure of the LoN.®® He argued
that the PCl) should have held a central position
within the organisation, rather than the League
Council or Assembly. According to Kelsen, this
court should have possessed compulsory juris-
diction and been composed of expert and im-
partial judges.® The aim was to establish a cen-
tralized court that would compel the council to
implement the court’s decisions.? However, as
we will observe, both the PClJ and its successor,
the ICJ, fell short of realizing this vision.

The IC) was established in June 1945 by the
UN Charter and began its operations in April
1946. Article 92 of the UN Charter recognizes the
ICJ as “the principal judicial organ of the United
Nations”!®* Where its duties will be governed by
the IC) Statute, which is annexed to the Char-
ter!® The Court has a dual purpose: to settle
international disputes submitted by states in
accordance with international law, and to pro-
vide advisory opinions on legal issues referred

to it by authorized UN organs and specialized
agencies, such as the Security Council, the Gen-
eral Assembly, and other UN bodies.'®

According to Higgins, the ICJ played a central
role in resolving international law disputes be-
fore 1966. Since its establishment, the Court
has issued more than 110 decisions on a wide
range of issues, including land frontiers, mar-
itime boundaries, territorial sovereignty, the
non-use of force, diplomatic relations, the right
to asylum, rights of passage, and economic and
social rights!” During this period, the ICJ has
also provided 27 advisory opinions on matters
such as the compliance with international law
of Kosovo's unilateral declaration of indepen-
dence, the legal consequences of constructing
a wall in occupied Palestinian territory, and
compensation for injuries sustained while serv-
ing the United Nations."%®

Judge Peter Tomka, the former president of
the 1CJ, emphasized the Court’s crucial role in
upholding and promoting the rule of law, he
emphasises “the Court—through its activities—is
an important agent for upholding and promot-
ing the rule of law at the international level, in
relations between States” and has the important
and “noble role of determining existing law and

Justice, World Courts Database, <www.worldcourts.
com/pcij.en/statistics.htm> [Last accessed:
12.09.2023]. See O’Connell, & VanderZee (n 85) 55.

See also ICJ, Permanent Court of International Jus-
tice <https://www.icj-cij.org/pcij#:~:text=The%20
establishment%200f%20the%20Permanent,and%20

was%20dissolved%20in%201946> [Last accessed:
12.09.2023].
98 Allain, J. A. (2000). Century of International

Adjudication: The Rule of Law and Its Limits (The
Hague Netherlands: T.M.C. Asser Press) pp. 44-5, cited
in O’Connell and VanderZee (n 85) at 56.

99 Q’Connell, & VanderZee (n 85) 56.

100 Kelsen, H. Law and Peace in International Relations
(first published 1942, Buffalo, NY: William S. Hein &
Co., Inc. 1997) 151-2. See O’Connell and VanderZee,
(n 85) at 56.

101  O’Connell and VanderZee (n 85) 57.

102  Ibid.

103 The UN mentions the ICJ in Article 7, paragraph 1,
Article 36, paragraph 3, and Articles 92-96 of the UN
Charter.

104  See art. 92 of the UN Charter. See Arts 34-38 of the ICJ

Statute.

105 See UN Charter, Art. 92-96 of the UN Charter.
See also UN, The Court, <https://www.icj-cij.org/
court#:~:text=The%20Court’s%20role%20is%20
to,Nations%200organs%20and%20specialized%20
agencies> [Last accessed: 12.09.2023].

See Higgins (n 81). Since its inception, according to
Judge Stephen Schwebel, ICJ has been “busier than
ever before”. See Alford (n 89) at 160.

Between 22 May, 1947 and 4 July, 2023, 190 cases were
entered in the General List of the ICJ. See ICJ. Cases,
<https://www.icj-cij.org/cases#:.~:text=Between%20
22%20May%201947%20and,entered%20in%20
the%20General%20List> [accessed 12 July 2023].
See also a list of multilateral conventions that were
referred to by the ICJ, <https://www.icj-cij.org/
treaties> [Last accessed: 01.10.2023].

Philippe Couvreur (Registrar of the International
Court of Justice), Upholding the Rule of Law at the
International Level: The Role of the International
Court of Justice, December 2012, No. 4 Vol. XLIX,
Delivering Justice, <https://www.un.org/en/
chronicle/article/upholding-rule-law-international-
level-role-international-court-justice> [Last accessed:
1.09.2023].
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rendering justice between States”® The ICJ has
also demonstrated a progressive approach in
dealing with new cases and developing inter-
national law. For instance, in the 1970 Barcelo-
na Traction case (Belgium v. Spain)," the Court
introduced the concept of erga omnes obliga-
tions,” which are obligations applying to the
international community as a whole. The Court
explicitly referred to “the principles and rules
pertaining to the fundamental rights of the hu-
man person” in defining these obligations.
Similarly, in its 1995 Case Concerning East Timor
(Portugal v. Australia), the 1CJ recognized the
right to self-determination as an erga omnes
obligation."

Therefore, the IC) plays a significant role
in shaping the evolution of international law.
While courts typically apply the law rather than
actively contribute to its development, Higgins
argues that the ICJ’s activities in interpreting le-
gal instruments and applying international law
to new situations, as shown above, and as per
Article 38 of the IC)’s Statute, contribute to the
development of legal principles.™ In support of
her argument, Higgins highlights the case of Qa-
tar v. Bahrain,” where a question arose regard-
ing the appropriation of low-tide elevations
by the coastal State in the context of delimi-
tation."® Given the absence of a clear answer

109
110

Ibid.

Barcelona Traction, Light and Power Company, Limited
(Belgium v. Spain); Second Phase, International Court
of Justice (ICJ), 5 February 1970.

Jorgenson, N. The Responsibility of States for International
Crimes (Oxford: Oxford University Press, 2000) 94, cited in
Armstrong, D. (2011). Evolving conceptions of justice in
international law. Review of International Studies, 37(5),
2127.

Ibid.

Okawa, P. Issues of admissibility and the law on
international responsibility, in Malcolm D. Evans (ed.)
International Law (Oxford: Oxford University Press,
2006)497, cited in ARMSTRONG, David. (2011). Evolving
conceptions of justice in international law. Review of
International Studies, 37(5), 2127.

See Higgins (n 81) at 16.

Maritime Delimitation and Territorial Questions
between Qatar and Bahrain, Qatar v Bahrain, [1994].
ICJ Rep 112, ICGJ 81 (ICJ 1994), 1st July 1994, United
Nations [UN].; International Court of Justice [ICJ].

For more information on the case, see Mendelson,

111

112
113

114
115

116

in the UNCLOS texts, the Court, considering the
policy implications, ultimately ruled that low-
tide elevations could not be appropriated."”
This ruling exemplifies the Court’s influence in
shaping the direction of international law.

Kelsen further argues that compulsory ju-
risdiction is the fundamental component of a
legal system, playing a crucial role in prevent-
ing the escalation of conflicts between states."®
However, the IC) does not currently have com-
pulsory jurisdiction. Article 36, paragraph 2 of
the IC) Statute states that States parties to the
Statute of the Court may “at any time declare
that they recognize as obligatory ipso facto and
without special agreement, in relation to any
other State accepting the same obligation, the
jurisdiction of the Court” Currently, only 74 of
the UN’s 193 member states have acknowledged
the Court’s compulsory jurisdiction.?® O'Connell
and VanderZee contend that the United States
withdrew from the court’s optional compulso-
ry jurisdiction as soon as it became aware that
Nicaragua intended to submit a case with the
IC).*" Nicaragua’s use of the IC) as a “political
tool” was cited as justification for the United
States’ withdrawal from the court.?

Despite its non-binding jurisdiction and lack
of enforcement mechanisms to ensure compli-
ance, states often comply with IC) rulings out
of “fear of losing their reputation for non-
compliance”’® In addition, states are increas-
ingly turning to the courts to settle interstate
disputes peacefully. As emphasised by Mr. Mi-

M. (2001). The Curious Case of Qatar v. Bahrain in
the International Court of Justice, British Yearbook of
International Law, Volume 72, Issue 1, Pages 183-211.

117  See Higgins (n 81).

118 See O’Connell and Vanderezee (n 85) at 57.

119  Statute of the International Court of Justice, 18th
April 1946 (33 UNTS 993, UKTS 67 (1946) Cmd 7015, 3
Bevans 1179, 59 Stat 1055, 145 BSP 832, TS No 993),
OXIO 95.

120 See ICJ, “Declarations recognizing the jurisdiction of
the Court as compulsory” <https://www.icj-cij.org/
declarations> [Last accessed: 13.09.2023].

121  See O’Connell and Vanderezee (n 85) at 59. See A
Chayes, “Nicaragua, the United States and the World
Court” (1985) Columbia Law Review, Rev. 1445.

122 See O’Connell and Vanderezee (n 85) at 59.

123  See Alford (n 89) at 163.
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guel de Serpa Soares, Under-Secretary-Gener-
al for Legal Affairs and the United Nations Le-
gal Counsel:

“More and more States are having recourse to
the Court, since it offers convenient and effective
means for the peaceful resolution of their differ-
ences. Its unique mandate, which comprises all
cases which the Parties refer to it and all matters
specially provided for in the Charter of the United
Nations or in treaties and conventions in force,
coupled with its universal character, as well as
the authoritative value of its decisions and con-
sent-based nature of its jurisdiction, make the
Court the preferred mechanism for the adjudica-
tion of legal disputes between States.“"

However, similar to the UNSC, the IC) faces a
number of challenges, including compromised
legitimacy and impartiality, non-compulsory ju-
risdiction™ and an increasing caseload.”® It has
encountered difficulties in resolving significant
ongoing issues such as human trafficking, envi-
ronmental protection, and conflicts occurring in
many parts of the world, which raises concerns
about its effectiveness. The structural bases of
institutional autonomy has also been called
into question, with a study suggesting that
“judges are consciously biased”'” To establish

124  Cited in Swiss Federal Department of Foreign Affairs,
Handbook on accepting the jurisdiction of the
International Court of Justice Model clauses and
templates, (New York, July 2014) 4. <https://legal.
un.org/avl/pdf/rs/other_resources/Manual%20
sobre%20la%20aceptacion%20jurisdiccion%20ClJ-
ingles.pdf> [Last accessed: 12.09.2023].

See Giorgetti, C. The Challenge and Recusal of Judges
of the International Court of Justice, in Challenges and
Recusals of Judges and Arbitrators in International
Courts and Tribunals 3 (Chiara Giorgetti ed., 2015).
See also Ogbodo, S. Gozie (2012) “An Overview of the
Challenges Facing the International Court of Justice
in the 21st Century”, Annual Survey of International
& Comparative Law. Vol. 18: Iss. 1, Article 7, Bahiru
B.A. (2022). Challenges of Dispute Settlement through
International Court of Justice (ICJ): the Case of Ukraine
V. Russian Federation the Decision on Provisional
Measures on Alleged Violation of Genocide
Convention. European Scientific Journal, 18 (29).

See Ogbodo (n 125) at 4.

Bahiru, B.A. (2022). Challenges of Dispute Settlement
through International Court of Justice (ICJ): the Case
of Ukraine v. Russian Federation the Decision on

125

126
127

the IC) as an effective mechanism for promoting
international norm compliance and resolving
international disputes,”?® it is crucial for stake-
holders to review the Statute of the ICJ and the
institutional framework of the court to uphold
the rule of law at the international level.” Ad-
ditionally, it is imperative for states to cooper-
ate with the IC) and accept the optional clause
to compulsory judications to the ICJ, to ensure
full compliance with its rulings to enhance its
effectiveness.

As observed in various international courts,
including the WTO,*° the European Court of Hu-
man Rights (EctHR), and the European Court of
Justice (ECJ), as well as other specialized and
regional international courts, they all possess
compulsory jurisdiction in certain subject mat-
ters or regions, and their decisions are binding
on the parties involved.”

4. THE INTERNATIONAL LAW
COMMISSION

AND THE CODIFICATION
AND DEVELOPMENT

OF INTERNATIONAL LAW

Throughout its deliberations, the United Na-
tions General Assembly (UNGA) has made signif-
icant advances in codifying and developing nu-
merous aspects of customary international law
by means of international treaties and conven-
tions.*? Subsidiary bodies created by UNGA reso-
lutions consider particular areas of international

Provisional Measures on Alleged Violation of Genocide
Convention. European Scientific Journal, ESJ, 18 (29),

66.

128 See Ogbodo (n 125) at 17.

129  Ibid.

130 See RZ Lawrence, The United States and the WTO
Dispute Settlement System, Council on Foreign
Relations CSR No. 25, March 2007, <www.cfr.org/
content/publications/attachments/Wto CSR25.pdf>
cited in O’Connell and VanderZee (n 85) at 59.

131  See O’Connell and VanderZee (n 85) at 60.

132 Anderson, DH. (1998). Law-Making Processes in the

UN System: Some Impressions. 2 Max Planck Yearbook
of United Nations Law, 23.
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law and report to the plenary® The International
Law Commission (ILC) is one of the most import-
ant bodies created by the UNGA resolution in 1947
with the mission to “promotion of the progres-
sive development of international law and codi-
fication”™* Article 15 of the ILC Statute provides a
definition of the terms “progressive development”
and “codification of international law”. Progres-
sive development is defined as “the preparation
of draft conventions on subjects which have not
yet been regulated by international law or in re-
gard to which the law has not yet been sufficient-
ly developed in the practice of States””*> Where-
as codification of international law, is the more
“precise formulation and systematization of rules
of international law in fields where there already
has been extensive State practice, precedent and
doctrine”*

As such as part of its mandate, the ILC ad-
dresses a wide range of legal topics and issues
of international significance. Some of the topics
the ILC addresses are chosen by the Commission,
while others are referred to it by the UNGA®’ Usu-
ally, when the Commission completes its work
on a topic, the UNGA frequently convenes a
conference to incorporate its draft articles into
a treaty or convention. The convention is then
open for signatures by UN member States and
when adopted most of these conventions form
important bases of law that govern state rela-
tions.®® The ILC also frequently consults with oth-
er important organisations such as the Interna-
tional Committee of the Red Cross (IRC) and other
UN specialized agencies.™

133  UN, Research Guide, <https://libraryresources.unog.
ch/legal>

134 UNGA Res 74 (1) 21 NN 1947.

135 UNGA, Statute of the International Law Commission,
adopted by the General Assembly in resolution 174
(1) of 21 November, 1947, as amended by resolutions
485 (V) of 12 December, 1950, 984 (X) of 3 December,
1955, 985 (X) of 3 December, 1955 and 36/39 of 18
November, 1981.

136  Ibid.

137  See UN (n 133).

138  Ibid.

139  UN. International Law and Justice <https://www.

un.org/en/global-issues/international-law-and-
justice>

Since its establishment in 1949, the ILC has
produced a significant volume of draft articles,
guidelines, and studies,*® that serve as a foun-
dation of the international legal framework.
According to Bordin, the ILC has undertaken
notable initiatives, including the creation of
draft articles that formed the basis for four law
of the sea conventions and a protocol result-
ing from the first United Nations Conference on
the Law of the Sea, which took place in Geneva
from February 24 to April 27, 1958.% The ILC has
also presented draft articles that were subse-
quently adopted as the Vienna Conventions on
Diplomatic and Consular Relations in 1961 and
1963.%2 Furthermore, the Commission’s draft ar-

140 Bordin, F. L. (2014). Reflections of Customary
International Law: The Authority of Codification
Conventions and ILC Draft Articles in International Law.
The International and Comparative Law Quarterly,
63(3), 539.

See for example, ILC, Convention on the Continental
Shelf, 29 April 1958, United Nations, Treaty Series, vol.
499, p. 311). The Conference was convened pursuant
to resolution 1105 (XI) adopted the four Conventions
and the Optional Protocol. Namely: Convention on the
Territorial Sea and the Contiguous Zone, Geneva, 29
April 1958, United Nations, Treaty Series, vol. 516, p.
205; Convention on the High Seas, Geneva, 29 April,
1958, United Nations, Treaty Series, vol. 450, p. 11;The
Geneva Convention on Fishing and Conservation of
the Living Resources of the High Seas, Geneva, April
29, 1958, United Nations, Treaty Series, vol. 559, p.
285; Convention on the Continental Shelf, Geneva, 29
April, 1958, United Nations, Treaty Series, vol. 499, p.
311; And Optional Protocol of Signature concerning
the Compulsory Settlement of Disputes, Geneva, 29
April, 1958, United Nations, Treaty Series, vol. 450, p.
169. See also Tullio Treves, Judge of the International
Tribunal for the Law of the Sea, 1958 Geneva
Conventions on the Law of the Sea, Geneva, 29
April, 1958, <https://legal.un.org/avl/ha/gclos/gclos.
html#:~:text=Four%20separate%20conventions%20
were%20adopted,to%20become%20party%3A%20
the%20Convention> [Last accessed: 02.07.2023].

See, for example, UN, Vienna Convention on Consular
Relations, 24 April, 1963, 596 UNTS 261, 21 UST 77,
TIAS 6820. Vienna Convention on Diplomatic Relations,
18 April, 1961, 500 UNTS 95, 23 UST 3227, 55 AJIL
1064 (1961). For more information on these treaties
see G. E. do Nascimento e Silva. (1964). The Vienna
Conference on Consular Relations. The International and
Comparative Law Quarterly, 13(4), 1214-1254; Epps, V.
(2004). Violations of the Vienna Convention on Consular
Relations: Time for Remedies. Willamette Journal of
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ticles have served as a foundation for the 1969
Vienna Convention on the Law of Treaties (VCLT)
and the Articles on State Responsibility for In-
ternationally Wrongful Acts, which received rec-
ognition from the UNGA in 2001.* Additionally,
the Commission has made significant contribu-
tions to the codification and progressive devel-
opment of various other fields of international
law, including international criminal law,* ju-
risdictional immunities of states,*> and diplo-
matic protection.”“

As stated in many studies, the ILC has
faced substantial criticism.”” Particularly due
to the Commission’s composition, working
and its sometimes problematic relationship
with the Sixth Committee of the UNGA.“® De-
spite encountering numerous challenges, the
ILC has played a pivotal role in shaping the
landscape of international law.** The Commis-
sion has achieved success in the adoption of
many treaties by the UNGA, as highlighted by
Higgins."® However, such instances are infre-

International Law and Dispute Resolution, 11(1), 1-37.
Langhorne, R. (1992). The Regulation of Diplomatic
Practice: The Beginnings to the Vienna Convention on
Diplomatic Relations, 1961. Review of International
Studies, 18(1), 3-17. Higgins, R. (1985). The Abuse
of Diplomatic Privileges and Immunities: Recent
United Kingdom Experience. The American Journal of
International Law, 79(3), 641-651.

143  See Bordin (n 155).

144  See, for example, the Draft Statute for an International
Criminal Court in ILC Yearbook 1994, vol Il, pt 2, at
9 Iff. On the topic, see O’Keefe, R. (2007). The ILC’s
Contribution to International Criminal Law, 49,
German Yearbook of International Law, 201, cited in
Bordin (n 155).

145  Seethe 1991 Draft articles on jurisdictional immunities
of States and their property, ILC Yearbook 1991, vol Il,
pt 2, at 28f.

146  Draft Articles on Diplomatic Protection, ILC Yearbook
2006, vol Il, pt 2, at 24, ch IV.

147  See Bordin (n 155). See, for example, Higgins (n 81) at 2.

148  Ibid.

149  Ibid., at (n 155).

150 See Higgins (n 81) at 1. The effectiveness of the

Commission’s efforts can be observed through the
support it has garnered from numerous states,
exemplified by the significant number of ratifications
for the 1961 and 1963 Conventions on diplomatic and
consular relations, which currently stand at over 187
and 173, respectively. See Bordin (n 155).

quent, and not all of the Commission’s work
has influenced the adoption of treaties or con-
ventions.™ According to Bordin, “in its early
stages, the ambition of the so-called ‘codifi-
cation movement’ was to produce conventions
that would be eventually ratified by all States
thus replacing customary international law
with binding codes” Since its establishment,
there has been a strong preference among the
members of the ILC and states for conven-
ing diplomatic conferences “to consider and
adopt sets of draft articles in treaty form”'s
This preference aligns with Article 23 of the
ILC Statute.* Nevertheless, the shortcomings
of treaties as a means of international legis-
lation became evident early on' For exam-
ple, Bordin argues even the “most celebrated
codification conventions” fell short of achiev-
ing universal adherence™® For instance, the
VCLT,”” often regarded as the pinnacle of the
“codification movement”*® took more than a
decade to enter into force and, to this day, has
not achieved universal ratification.””

151
152
153
154

See Bordin (n 155) at 539.

Ibid.

Ibid.

Statute of the International Law Commission, adopted
by the General Assembly in resolution 174 (ll) of 21
November 1947, as amended by resolutions 485 (V) of
12 December 1950, 984 (X) of 3 December 1955, 985
(X) of 3 December 1955 and 36/39 of 18 November
1981.

See e.g. K. Zemanek, ‘Codification of International
Law: Salvation or Dead End?’ in International Law
at the Time of its Codification: Essays in Honour of
Roberto Ago (A Giuflfe 1987) Bordin, F. L. (2014).
Reflections of Customary International Law: The
Authority of Codification Conventions and ILC Draft
Articles in International Law. The International and
Comparative Law Quarterly, 63(3) at 540.

See Bordin (n 155) at 140.

The VCLT was adopted on May 22, 1969, with a vote of
79 in favour, 1 against, and 19 abstentions. See United
Nations, Vienna Convention on the Law of Treaties, 23
May 1969, United Nations, Treaty Series, vol. 1155, p.
331. See also Friedmann, W. (1970). The United Nations
and the Development of International Law. International
Journal, 25(2), 275.

See Bordin (n 155) at 140. See also Friedmann, W.
(1970). The United Nations and the Development of
International Law. International Journal, 25(2), 275.

See Bordin (n 155) at 540.

155

156
157

158

159



#28, December, 2023

(@g)
(@]

As interest for the adoption of codification
conventions began to wane, the notion that the
results of the ILC’'s work should take the form
of non-binding “restatements” began to re-
surface® Early commentators held this view,
believing that attempts to codify through trea-
ties could be problematic due to the inherent
limitations of treaties as a source of general
international law and their potential impact on
customary law."®" Higgins argues that a portion
of the Commission’s work has been neglect-
ed or has “disappeared”’® In some instances,
negative responses from UN Member States
prevented ILC reports from being presented to
the UNGA as proposed articles or recommenda-
tions for international conferences to adopt as
treaties or conventions.'®

According to Bordin, “ILC members appear to
be conscious of the risks involved in the adop-
tion of unsuccessful conventions, and States
no longer appear to be interested in convening
conferences to discuss matters of general in-
ternational law”'® In recent ILC practices, alter-
native options outlined in Article 23 of the ILC
Statute, specifically the recommendation that
the UNGA “take note of or adopt the report [of
the Commission]. by resolution,” have acquired
favour®® In 1999, when the Articles on Nation-
ality of Natural Persons in Relation to the Suc-
cession of States'®® were adopted, this shift in

160
161
162
163

Ibid.

Ibid., at 541.

See Higgins (n 81) at 1.

See ILC Articles on Responsibility of States for
Internationally Wrongful Acts 2001 Text adopted
by the Commission at its fifty-third session, in 2001,
and submitted to the General Assembly as a part of
the Commission’s report covering the work of that
session. The report, which also contains commentaries
on the draft articles, appears in the Yearbook of the
International Law Commission, 2001, vol. Il (Part
Two). The text reproduced as it appears in the annex
to General Assembly resolution 56/83 of 12 December
2001, and corrected by document A/56/49(Vol. 1)/
Corr.4. cited in See Higgins (n 81) at 2.

See Bordin (n 155) at 541.

Ibid.

Text adopted by the International Law Commission
at its fifty-first session, in 1999, and submitted to
the General Assembly as a part of the Commission’s
report covering the work of that session (at para. 48).

164
165
166

perspective became evident. The ILC suggested
adopting the proposed draft article as a dec-
laration, and the UNGA decided to “take note
of or adopt the report [of the Commission]. by
resolution”®

As per Friedman’s analysis, the process
of concluding multilateral conventions for
law-making encounters substantive and pro-
cedural challenges® However, the accom-
plishments of the UN and, specifically, the ILC
should not be overlooked. By the end of 1969,
six multilateral conventions were successful-
ly concluded under the auspices of the United
Nations, based on draft articles submitted by
the ILC commission.”® Therefore, despite the
obstacles they face, it seems that the ILC will
persist in its efforts to promote the codification
and progressive development of international
law.”" However, the support of states and the
UNGA is crucial to accomplish the main goals of
the Commission.

5. THE ROLE OF THE UN
GENERAL ASSEMBLY
IN THE DEVELOPMENT
OF CUSTOMARY
INTERNATIONAL LAW

International organisations have not gone
so far as to create customary international law,
but through their resolutions and declarations,
they have altered the past formation of custom-
ary international law.”? Since 1945, the UN has

The report, which also contains commentaries on the
draft articles, appears in Yearbook of the International
Law Commission, 1999, vol. Il, Part Two.

167  See Bordin (n 155) at 541.

168  Friedmann, W. (1970). The United Nations and the
Development of International Law. International
Journal, 25(2), 275.

169  Ibid.

170  Ibid., four of these treaties were concerned with
different aspects of the “Law of The Sea”. The other
two treaties deal with the law of diplomatic and
consular relations.

171  For more information on the ILC’s past and present
activities, see ILC <https://legal.un.org/ilc/> [last
access: 02.09.2023].

172 Zheng, Y. (2022). Analysis on the Impact of
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grown dramatically, and the UN General Assem-
bly (UNGA) has emerged as a forum for interna-
tional dialogue for all 193 member states and
as a vital organ of the UN has influenced the
development customary international law."”
Article 38 of the ICJ Statute does not include
UNGA resolutions as one of the traditional
sources of international law, in fact, the draft-
ers of the Statute rejected a proposal that “the
Assembly be vested with legislative authority
to enact rules of international law”* Howev-
er, UNGA resolutions, although non-binding
on member states, have had an impact on the
development of international law. These res-
olutions have often led to international trea-
ty-making conferences on specific issues and
have influenced the evolution of international
norms.” They represent the collective stance
of the international community on normative
issues and can have a legitimizing or delegiti-
mizing effect on state actions.”® They can also
contribute to adjustments in state behaviour by
shaping state practice and influencing the de-
velopment of customary international law.”
UNGA resolutions provide international legal
norms and principles that cover a wide variety
of subjects such as women'’s rights,”® the right

International Organizations on International Law.
In 2022 8" International Conference on Humanities
and Social Science Research (ICHSSR) 1718 Atlantis
Press)

Kerwin, G. J. (1983). The Role of United Nations General
Assembly Resolutions in Determining Principles of
International Law in United States Courts. Duke Law
Journal, 4, 879.

The Philippines proposed such a role for the General
Assembly at the San Francisco Conference in 1945,
but the parties to the conference voted it down by an
overwhelming margin, granting the Assembly only the
power to recommend and advise, see UN Charter, art.
10-14. Cited in Kerwin (n 173) at 879.

Panke, D., Lang, S. & Wiedemann, A. (2019). Regional
organisations in the UNGA: Who is most active
and why? Journal of International Relations and
Development, 22, 745.

Ibid.

Ibid.

See, for example, Declaration on Elimination of
Discrimination Against Women, G.A. Res. 2263, 22
U.N. GAOR Supp. (No. 16) at 35, U.N. Doe. A/6716
(1967).

173

174

175

176
177
178

to be free from torture,” the right of all peo-
ple to self-determination,® the rights and du-
ties of nations who expropriate foreign-owned
assets™ and other important issues.'® Resolu-
tions thus address many new and sensitive ar-
eas in which customary international law, trea-
ties, and other formal sources provide limited
guidance.'®

As such UNGA can play a crucial role in the
formulation and identification of internation-
al customary law.® Although not legislative in
nature, according to Alvarez, UNGA resolutions
“provide evidence of existing or emerging new
law and may sometimes have normative val-
ue"'® They offer evidence of existing and new
customary rules, for example, UNGA resolu-
tions may be used as a premise for validating
the conduct of states, and they are crucial for
“measuring state practice and developing cus-
tomary international law when conflicts arise
over issues of customary rules”'®® State recog-
nition of a new customary rule can be strength-
ened through UNGA resolutions.”® Furthermore,

179  See, for example, UN, Universal Declaration of Human
Rights, GA. Res. 217, 3 U.N. GAOR, U.N. Doc. A/777
(1948).

See, for example, Declaration on the Granting of
Independence to Colonial Countries and Peoples, G.A.
Res. 1514,15 U.N. GAOR Supp. (No. 16) at 66, U.N.
Doc. A/4684 (1960).

See for Declaration on the Establishment of a New
International Economic Order, GA. Res. 3201, Sixth
Spec. Sess. U.N. GAOR Supp. (No. 1) at 3, U.N. Doc.
A/9559 (1974).

See, for example, Declaration on Principles of
International Law Concerning Friendly Relations and
Cooperation Among States in accordance with the
Charter of the United Nations, G.A. Res. 2625,25 U.N.
GAOR Supp. (No. 28) at 121, U.N. Doc. A/8028 (1970);
Declaration on the Prohibition of the Use of Nuclear
and Thermo-nuclear weapons, G.A Res. 1653, 16 U.N.
GAOR Supp. (No. 17) at 4, U.N. Doc. A/5100, (1961).
See Kerwin (n 173) at 879.

See Zheng (n 172) at 1718. See also Alvarez, (n 55) at
275.

Ibid., at Zheng, 1718.

Alvarez, J. (2017). The Impact of International
Organizations on International Law. Leiden, 479. Cited
in Zheng (n 172) at 1718.

Zagel, GM. (2018). International Organisations and
Human Rights: The Role of the UN Covenants in
Overcoming the Accountability Gap. Nordic Journal of
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under certain circumstances, a resolution can
acquire customary status if it meets certain
criteria, receives the support of a majority of
states, and contains normative elements. This
has been exemplified in the context of interna-
tional human rights standards.® Throughout
its activities, the UNGA has endorsed a diverse
array of international human rights treaties and
conventions.

Additionally, UNGA resolutions aim to foster
a consensus among states, encouraging them to
adopt a unified position and exert internation-
al influence or initiate action® For example,
the UDHR as stated above and the Stockholm
Declaration (1972) provide international norms
and standards that have acquired widespread
support in state practice and are regarded by
states as legally binding, allowing them to be
incorporated “into the framework of customary
international law”®°

There are, however arguments that UNGA
resolutions are too “unreliable” to be regard-
ed as authoritative sources It appears to be
a political organisation endowed with the ad-
vantages of open discussions on political is-
sues. In addition, as mentioned above, UNGA
resolutions are non-binding. In fact, it is sub-
mitted that if member nations knew their votes
would be binding, many resolutions would nev-
er be adopted.® Overall, according to Kerwin,
the principles of customary international law
are dependent on the variables of state prac-
tice and the international community’s accep-
tance of a given principle as law. Accordingly,
UNGA resolutions can play a role in influencing
customary practices, if they are supported by a
majority of member states.”

Human Rights, 74-90., cited in Zheng (n 172).

188  Ibid.

189  See Zheng(n 172) at 1718]
190  Ibid)

191  Kerwin (n 173) at 89.

192  Ibid.

193  Ibid.

CONCLUSION

In conclusion, international organisations,
particularly intergovernmental organisations
like the UN, play a crucial role in the develop-
ment and codification of international law. They
are essential in formulating and promoting in-
ternational treaties and conventions, shaping
global norms and standards, and addressing
global challenges.™

Since the mid-20th century, the number of
international organisations has significantly
increased, reflecting the growing recognition
of the need for global cooperation.”® These or-
ganisations, whether global entities like the UN
or regional organisations, such as the League
of Arab States, serve as important platforms
for addressing emerging challenges to peace,
security, and socio-economic development.
They also facilitate cooperation among states
and oversee the behaviour of various entities,
contributing to the maintenance of interna-
tional order.®

International organisations can exhibit dif-
ferent degrees of institutionalisation and legal
authority; however, their common objective is
to establish a rules-based international system
and ensure global participation.” They recog-
nize the social nature of humanity and uphold
the rights of individuals as subjects of inter-
national law.”® The UN has adopted numerous
human rights treaties to establish international
standards and hold states accountable for their
obligations.

As discussed in this paper, the IC) has con-

194  See Kolb, R. (2022). Théorie du droit international,
Bruxelles, Bruylant, 208. See also Alvarez (n 39) at 326.
See, for example, Grant, J. P. (2010) Subjects of
International Law cited in International Law Essentials,
Edinburgh University Press, 35.

See, for example, Fomerand, J. Evolution of
International Organization as Institutional Forms
and Historical Processes Since 1945: “Quis Custodiet
ipsos custodies?”. Oxford Research Encyclopedia of
International Studies. 2

See Alvarez (n 46) at 326.

See Lauterpacht, H. (1946). The Grotian Tradition
in International Law, The British Yearbook of
International Law,19-51. See Alvarez, (n 46) at 326.
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tributed to the development and interpre-
tations of international law by adjudicating
disputes between states and providing author-
itative interpretations of international legal
principles. However, the IC) encounters various
challenges, including limitations on its jurisdic-
tion and the absence of effective enforcement
mechanisms for its rulings. Despite the expec-
tation that states will adhere to the court’s de-
cisions, there are no mechanisms in place to
ensure state compliance with IC) rulings.

As this paper highlights, the UN encounters
inherent challenges and institutional deficien-
cies that necessitate acknowledgement. Mem-
ber states of the UN need to acknowledge these
shortcomings and proactively improve the ef-
fectiveness of the UN. Key areas for reform en-
compass strengthening the decision-making
authority of the UNGA, increased acceptance of
IC) compulsory jurisdiction and establishing a
compliance-making mechanism to oversee im-
plementation of ICJ rulings, enhancing the UN-
GA's relationship with UNSC, ensuring equitable
representation of states within the UNSC. These
reforms aim to rectify existing deficiencies and
foster a more inclusive and efficient UN system.

Overall, it is argued that the effective im-

plementation of international law is contingent
upon the political will of states. The UN rec-
ognizes in Article 2(2) that it is founded on the
principle of “the sovereign equality of its mem-
bers”. Sovereignty has consistently maintained
its position as a fundamental aspect of inter-
national law and inter-state relations.” Conse-
quently, enforcing international rules on states
proves challenging, as recent events have illus-
trated, with the UNSC often experiencing stag-
nation and encounters challenges in achieving
effectiveness even in cases involving human-
itarian concerns. The political will of states is
crucial in determining the UN'’s ability to reform
and effectively ensure the implementation of
international law.

As such, it is imperative for the UN to en-
hance its purpose and effectiveness. This re-
quires the active engagement and commitment
of all stakeholders within the UN and member
states. By collectively working towards these
goals, the UN can strengthen its overall effec-
tiveness, significance and contribute to the
achievement of a more just and peaceful world.

199  Loewenstein, K. (1954). Sovereignty and International Co-
operation. The American Journal of International Law, 48

(2), 222.
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ABSTRACT

The scientific work is devoted to the legal nature and regulation of
medical law as a branch of law. There is little scientific literature and
judicial practice on medical disputes in Georgian realities. Therefore,
the study aims to intensify discussion in this direction. The problem
becomes even more relevant in the context of technological develop-
ment in the medical field.

The purpose of the research is to determine the object of regula-
tion of medical law, the place of medical law in the legal system, and
the relationship between medical law and medical ethics. To achieve
this goal, it is necessary to answer the following questions: What re-
lations are included in the scope of regulation of medical law? What
is its method of regulation? Where is the place of medical law - is it
included in civil law, is it part of criminal and administrative law, or
does it represent a certain unity of all three areas? From this point
of view, the subject and method of regulating medical law should be
studied. Also of interest is a brief analysis of documents reflecting
the international context in the medical field, especially in the area
of protecting the personal autonomy of the patient.

Research confirms that medical law is an interdisciplinary field. It
includes law and other branches of science, such as bioethics, med-
icine, and psychology. Thus, there is a close relationship between
medical law and medical ethics. It is also possible that a violation of
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medical ethics entails a violation of the law and
corresponding liability. In addition, it appears
that medical law includes parts of public (ad-
ministrative) law, criminal law, contract law and
tort law. The role of contract and tort law in ef-
fectively protecting the interests of the patient
is special.

KEYWORDS: Medical Law, Medical Ethics,
Interdisciplinary Sphere, Administrative
Liability, Private legal Responsibility

INTRODUCTION

Medical law is considered a new branch of
law for Georgian reality. Over the years, it has
been integrated into other fields, so medical law
as an independent field in Georgia has not re-
ceived much attention until now. Perhaps one
of the reasons for this was the lack of research
and judicial practice on various issues of medical
law in Georgian reality. However, this situation
is slowly improving in our country, and medical
law is becoming increasingly widespread as an
independent branch of law. It is impossible to do
otherwise since medical law is in no way inferior
in importance to other branches of law.

In addition, in the context of technological
development in the medical field, the need to
pay more attention to protecting human rights
has become on the agenda. This concerned the
use of assisted reproductive technologies and
taking into account the specifics of surrogacy in
the medical field. Accordingly, the study aims to
determine the place of medical law in the legal
system. To achieve this goal, the following tasks
are set: first, it is necessary to determine the sub-
ject of regulation of medical law and then clar-
ify the method of regulating medical law. With
their help, it is determined which relations are
included in the scope of regulation of medical
law and how medical law regulates these rela-
tions. This is a necessary condition for determin-
ing the legal nature of medical law - medical law
isincluded in civil law, is part of criminal law and

administrative law, or represents a specific unity
of all three branches. In this way, it is possible to
determine the features and principles of medical
law and its place in the legal system.

Moreover, medical law is often discussed in
close connection with medical ethics. It is some-
times equated with medical ethics, although ex-
perience today has shown that medical law has
acquired a completely different meaning. There-
fore, itis necessary to determine both the subject
of regulation of medical law and the connection
between medical law and medical ethics. In this
context, it remains to be seen whether there have
been any fundamental changes in patient advo-
cacy that have highlighted the distinctive nature
of medical law as a field. Therefore, conducting a
brief analysis of sources at the national level and
international contextual documents in the medi-
cal field will be interesting. It is also worth noting
the approaches and postulates of the European
Court of Human Rights regarding protecting the
patient’s personal autonomy in the medical field.

Considering the specifics of research, norma-
tive-dogmatic, comparative, analysis and synthe-
sis, and historical methods are used. With their
help, various aspects of the problem, which have
not yet received due attention, were highlighted.

1. MEDICAL LAW
AND MEDICAL ETHICS
1.1. Area of regulation
of medical law

From a semantic point of view, “medical law”
includes two terms: “medicine” and “law”. There-
fore, if they are briefly discussed, the essence of
“medical law” can be easily established.

Medicine is a science. Science can be viewed
as an organized body of knowledge. The method
of science is descriptive. He investigates facts,
processes natural phenomena and, therefore,
tries to bring the facts into a system. Like ethics,
law is prescriptive (evaluative) in nature. It sets
the rules for human behavior! Accordingly, the

1 Bakshi, P. M., (1993). Law and Medicine, Lucknow, p.
2.
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law determines what a person’s behavior should
be. The term “medicine”, or more precisely “hu-
man medicine”, broadly includes all activities
used to identify, treat and, if possible, cure and
prevent human diseases. Scientific medicine is
based on a wide range of other sciences, such
as chemistry, physics, biology, psychology, so-
ciology and others.? The main task of medicine
is to care for health. Health is always related to
a person’s ability to function well physically and
mentally, and to reach their full potential.

Thus, medical law is an independent branch
of law that regulates the activities of a doctor, his
professional functions, the relationship between
doctor and patient and its derived consequenc-
es. This is a special branch of law that provides
the human judicial protection in the field of med-
ical practice and methods of human treatment,
establishing the basic principles of the right to
health care.* In addition, medical law is a set of
norms that define the organizational, structural,
and general legal relations of people carrying
out sanitary and anti-epidemic measures, as well
as other actions related to preventive and ther-
apeutic care. The object of medical law is legal
relations that arise during the implementation of
preventive, therapeutic, sanitary and regulatory
acts that determine the legal status of the par-
ticipants in these relations.

Medical law is a young and rapidly devel-
oping industry that combines legal norms gov-
erning relations in healthcare and other related
issues.® However, expressing cases in medical
practice in medical categories is problematic.
The law may not separate these categories and
there is a need to convey them in legal language,
after which their use by law enforcement officer
will be permitted. For example, a surgery per-

2 Bock, K. D., (1993). Was ist Medizin? In: Wissen-
schaftliche und alternative Medizin, Heidelberg, p. 7,
https://doi.org/10.1007/978-3-642-78170-4_2.

3 Bakshi, P. M., (1993). Law and Medicine, Lucknow, p.
6.

4 Varsi Rospigliosi, E., (2003). Medical Law: Perd, Inter-
national Encyclopedia of Laws, Netherlands, p. 43.

5 Alekseeva, |. M., Alekseev, A.G., Anischenko, M. A.,
(2016). Medical Law, Zaporozhye, p. 6.
6 Gordeladze, D., Chachibaya, T., (2005). Bioethics and

Medical Law, Th., p. 32.

formed without error according to medical stan-
dards may subject the physician/clinic to liabil-
ity if a court finds that the physician or clinic is
liable without fault. However, it is first necessary
to establish whether the transplant is a thing in
private law or a blood product stored in a blood
bank, according to Article 1009 of the Civil Code.
Without clarifying this issue, it is impossible to
determine the degree of its deficiency, etc. In
Georgia, this problem is clearly visible, which
harms all parties in this relationship and high-
lights the vicious aspects: clinics and doctors
resort to different methods of protection, for ex-
ample, using unacceptable standard conditions
to exclude liability as much as possible. However,
the court then declares such conditions invalid
due to inadmissibility. In addition, patients are
unaware of when they can seek compensation
from a doctor or clinic, which increases the num-
ber of frivolous claims and waste of time and fi-
nancial resources for both parties.” However, the
subjects of medical law are interdependent: the
medical institution, healthcare workers and pa-
tients. A medical organization is an entity that
provides medical services to patients. The health
care professional has professional knowledge,
and the patient is subject to treatment.® There-
fore, it is critical that each branch of medical law
work properly to protect the primary beneficiary
of health care services — the patient.

The legal literature notes that next to the con-
cept of “medical law” the broader term “health
law” is used. Health care law regulates not only
medical activities but also the procedures that
must be carried out, the necessity of the pro-
cedure and the requirements for the specialists
performing it. Health law covers a wide range of
rules relating to health care, procedural issues
and the organization of public health systems.’

7 Kvantaliani, N., Rusiashvili, G., (2022). General sys-
tematics of the doctor's civil liability and the meaning
of the doctor’s fault, "Georgian-German Journal of
Comparative Law", No. 1, p. 1-2.

8 Alekseeva, I. M., Alekseev, A.G., Anischenko, M. A.,
(2016). Medical Law, Zaporozhye, p. 6.

9 Todorovski, N., (2018). Medical Law and health law —
is it the same? Acta Media Mediane, Vol. 57(2), p. 34.
https://D0i:10.5633/amm.2018.0206.
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Thus, medical law is a branch of law that reg-
ulates the rights of representatives of the med-
ical industry, providers and consumers of medi-
cal services, patients and doctors. Compared to
medical law, health law covers a broader area of
rules relating to human health. Health law gov-
erns human health procedures that involve fun-
damental human rights and legal claims. Thus,
there are differences between medical law and
health law. Indeed, medical law and health law
are often considered separately, but they should
not be strictly separated since both disciplines
contribute to the humanization of law.”

Therefore, the principles of medical law are
social justice, humanism, equality, legality and
unity of rights and responsibilities."

1.2. The essence
of medical ethics

Medical ethics is a medical deontology that
includes moral principles for determining val-
ues and making appropriate decisions in medi-
cal practice. It includes a set of ethical standards
and rules of conduct for medical personnel.
Deontology is the principles of performance of
professional duties, professional ethics and be-
havior by medical personnel, aimed at obtaining
maximum benefit from treatment. Such attitudes
promote a sense of respect and dignity.?

Medical ethics is closely related to law, but
law and ethics are not identical. In many cases,
ethics provide higher standards of behavior than
laws. However, laws vary from country to country,
and ethics extend beyond national borders. To
meet patients’ expectations, healthcare profes-
sionals need to possess medical knowledge and
practice the core values of the field, as well as

10 Todorovski, N., (2018). Medical Law and health law —
is it the same? Acta Media Mediane, Vol. 57(2), p. 38.
https://D0i:10.5633/amm.2018.0206.

11 Alekseeva, |. M., Alekseev, A.G., Anischenko, M. A.,
(2016). Medical Law, Zaporozhye, p. 6.

12 Gabunia, L., Khetsuriani, Sh., Gamkrelidze, N., Gum-
baridze, L., Varazi, E., (2019). Medical deontology and
prevention of iatrogenic diseases, Thilisi State Medical
University, collection of scientific papers, N53, p. 29.

demonstrate special concern for the patient, his
capabilities and autonomy. Thus, there are many
similarities between medicine and law, and they
often overlap. Medicine cares about people’s
lives and health in a different way, and law - in
a different way. Lawyers and doctors study the
general doctrines of forensic and legal medicine
during their studies.”

Ethical approaches may involve deciding the
ideal course of human behavior, while law sets
minimum acceptable standards. Likewise, some-
thing can attract legal sanctions without being
unethical. For example, if a physician acts on
behalf of a private patient, he may be in breach
of contract by choosing not to treat that patient.
There may be an ethical reason for this. For ex-
ample, if another patient needed urgent care, this
may not always justify a breach of contract from
a legal perspective.” However, when it comes to
a tragic collision, equal interests collide, and the
decision must be made in favor of one of them at
the expense of an unlawful attack on the benefit
of the other®

2. THE RELATIONSHIP
OF MEDICAL ETHICS
WITH MEDICAL LAW

There is a clear connection between medical
law and medical ethics.® Medical law is a legal
discipline, the subject of regulation of which is
a narrow range of relations, in particular, it ex-
tends to the relationship between the patient
and medical personnel or medical activities.”
The legal basis of medical law was created in the

13 Ivanovic, S., Stanojevic, C., Jajic, S., Vila, A., Nikolic, S.,
(2013). Medical Law and Ethics, Acta Medica Medi-
anae, Vol. 52(3), p. 67-68.

14 Herring, J., (2012). Medical law and ethics, 5% edition,
Oxford, p. 3.

15 Turava, M., (2010). Criminal law, review of the general
part, 8th edition, Th., p. 243.

16 Herring, J., (2012). Medical law and ethics, 5.th edi-
tion, Oxford, p. 3.

17 Radisi¢, J., (2007). Medicinsko pravo. Beograd: No-
mos, p. 24; lvanovic, S., Stanojevic, C., Jajic, S., Vila, A.,
Nikolic, S., (2013). Medical Law and Ethics, Acta Medi-
ca Medianae, Vol. 52(3), p. 67.
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period after the Nuremberg trials, which gave im-
petus to its development. Articles of the Nurem-
berg Code restricted experiments on humans
that could harm their psychosomatic state or
lead to death.®

Medical ethics and medical law are comple-
mentary; The legal force of the rules of medical
ethics is recognized by the courts, and failure
by medical professionals to comply with these
rules entails sanctions. Therefore, it is indisput-
able that medical ethics is considered a source
of medical law. When the principles of ethics and
rules of conduct in the medical field are illumi-
nated by legal norms, these two areas intersect,
that is, to a certain extent, a symbiosis of bioeth-
ics and medical law arises.”

Violation of medical ethics rules can also
trigger legal liability. The fact is that by violating
any principle of medical ethics, the violator can
be held accountable. For example, this action
may be the basis for administrative/disciplinary
liability and private legal liability for violation of
the patient’s personal independence (Article 1007
of the Civil Code, Law “On Health Protection”).

In addition, the doctor may be found guilty as
a result of violating the duty to comply with med-
ical standards.?® Georgian case law explains this:
by acting in accordance with medical standards,
the doctor does not violate any obligations and
is not accused. A doctor is liable for breach of
duty only if the harm caused to the patient is
caused by an error in treatment. If a doctor does
not know a matter individually or shows profes-
sional weakness, this does not excuse him. This
is due to the fact that a doctor violates mandato-
ry medical care even when the doctor violates his
duty to improve his education and qualifications
and, therefore, does not have modern knowledge
of medical science.?” Thus, the cause of a medical

18 Gordeladze, D., Chachibaya, T., (2005). Bioethics and
Medical Law, Th., p. 33.

19 Ivanovic, S., Stanojevic, C., Jajic, S., Vila, A., Nikolic, S.,
(2013). Medical Law and Ethics, Acta Medica Medi-
anae, Vol. 52(3), pp. 67-68.

20 Deutch, E., Spickhoff, A., (2014). Medizinrecht, Arz-
trecht, Arzneimittelrecht, Medizinproduktrecht und
Transfusionsrecht, 7. Auflage, Heidelberg, S. 191.

21 Decision of the Civil Affairs Chamber of the Supreme Court

error can be objective and subjective. Objective-
ly, let’s say, there is a lack of scientific knowledge
about the disease. The subjective cause of a
medical error may be a consequence of the lack
of experience of a particular doctor.??

Thus, there may be inconsistencies and sim-
ilarities between a physician’s legal responsibil-
ities and ethical responsibilities, but a physician
is required to follow both the law and the guide-
lines of professional ethics. Even if a physician
finds it difficult to comply with the law because
it conflicts with his ethical beliefs, the physician
is obligated to comply with the law.? Thus, the
mentioned position overlaps with the principle:
Fiat lex, pereat mundus, because “even if the
whole country falls, the law must be observed!"?

3, PRINCIPLES OF MEDICAL
LAW AND MEDICAL ETHICS

There are four principles of ethics: Benefi-
cence, nonmaleficence, autonomy and justice.
The first two can be traced back to the time of
Hippocrates “to help and do no harm”, while the
last two arose later. Percival’'s book on ethics,
published in the early 1800s, emphasized the im-
portance of the goal of protecting the interests
of the patient, while autonomy and justice were
not discussed at the time. Over time, however,
both autonomy and justice were recognized as
important ethical principles. In modern times,
Beauchamp and Childress’s book Principles of
Biomedical Ethics is considered a classic, pro-
viding insight into the application of these four
principles and alternative approaches.”

of Georgia dated May 25, 2010 (No-1268-1526-09).

22 See Sibilla, B., (2011). Medical Error in Ukraine, Med. &
L, Vol. 30, Issue 1, p. 43. (in English); Bichia, M., (2021).
Specifics of Compensation for Damages Caused by a
Medical Institution: Theoretical and Practical Aspects,
“Justice and Law”, Ne2, p. 90.

23 Jackson, E., (2015). The relationship between medical
law and good medical ethics, Journal of medical eth-
ics, 41 (1), p. 97.

24 See Poscher, R., (2014). Human Dignity as a taboo,
translated by Bichia, M., Journal “Justice and Law”,
Ne2(41), p. 61.

25 Varkey, B., (2021). Principles of Clinical Ethics and
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During the Enlightenment, there was still an
opinion that it was necessary to lie to a patient
so that it would be easier for the doctor to care
for the patient. In the 1800s, medical profession-
als were divided over whether a patient should
be informed of a poor prognosis. Most doctors at
that time were against informing patients about
their condition.?

Later, the situation changes, and today, tell-
ing the truth is the most important component
of the relationship between doctor and patient.
Without this element, the doctor loses the pa-
tient's trust. An autonomous patient not only
has the right to know his or her diagnosis and
prognosis but also has the opportunity to refuse
disclosing this information. However, the doctor
must know which of these options the patient
prefers. In the United States, it is now the norm
to provide patients with complete information
regardless of the severity of the disease, but this
was not the case previously. For example, 88% of
doctors surveyed in 1961 indicated that they pre-
ferred to disclose their diagnosis.” This changed
in 1979 when 98% of doctors surveyed supported
disclosing the diagnosis to patients.?®

The paternalistic approach to medical prac-
tice requires critical analysis in connection with
technological and economic progress. This is due
to the fact that the educational and socio-eco-
nomic status of the population has improved,
signs of globalization have appeared, and spe-
cial attention has been paid to the patient as an
individual, not as a group member. Accordingly,
respect for the principle of autonomy imposes a
duty on the physician to disclose to the patient
medical information and treatment options nec-
essary for the patient’s self-determination. In

Their Application to Practice, Med Princ Pract, Vol. 30,
p. 18, https://doi.org/10.1159/000509119.

26 Murray, P. M., (1990). The History of Informed Con-
sent, The lowa Orthopaedic Journal, Vol. 10, p. 104.

27 Varkey, B., (2021). Principles of Clinical Ethics and
Their Application to Practice, Med Princ Pract, Vol. 30,
p. 20, https://doi.org/10.1159/000509119.

28 Novack, D. H., Plumer, R., Smith, R.L., Ochitill, H., Mor-
row, G. R., Bennett, J. M., (1979). Changes in physi-
cians’ attitudes toward telling the cancer patient, The
Journal of the American Medical Association, Vol. 241,
No. 9, p. 898.

doing so, protecting autonomy serves to ensure
informed consent, fairness, and confidentiality.?

Each of the four principles of ethics is consid-
ered a duty that must be fulfilled, unless, in a par-
ticular case, it conflicts with another principle.
In such a conflict, the physician must determine
the actual duty to the patient since the weight
of the competing obligations will be assessed in
light of their content and context. For example,
a patient is in shock and is receiving emergen-
cy fluid resuscitation. Insertion of an indwelling
intravenous catheter caused pain and swelling.
Here, the principle of “do good” prevails over the
principle of “do no harm”. However, we are often
dealing with a more complex case. For example,
this happens when a competent patient refuses
medical intervention necessary to save life (for
example, installing a ventilator) or asks to be
brought to death (withdrawal of artificial venti-
lation). Ethical dilemmas are best seen when the
principles of beneficence and autonomy collide.
Good deeds have played a historical role in tradi-
tional medical practice. However, if this approach
were to prioritize patient autonomy, it would be
paternalistic, making the doctor-patient rela-
tionship similar to a father/mother relationship
with a child. The father/mother can deny the
child fulfilment of his wishes and can also influ-
ence the child in various ways - non-disclosure,
manipulation, lies, coercion, etc. Accordingly, the
parent determines what is best for the child. This
is the essence of paternalism. Paternalism can
be mild or severe. In soft paternalism, the doc-
tor acts based on the principle of “doing good”
(sometimes also “doing no harm”) if the patient
is not autonomous or essentially non-autono-
mous. For example, a person has cognitive dys-
function due to a serious illness, depression, or
drug addiction.*®

Soft paternalism is associated with difficul-
ties since it is difficult to determine whether the
patient was not autonomous in deciding and

29 Varkey, B., (2021). Principles of Clinical Ethics and
Their Application to Practice, Med Princ Pract, Vol. 30,
p. 19, https://doi.org/10.1159/000509119.

30 Tonelli, M. R., Misak, C. J., (2010). Compromised Au-
tonomy and the Seriously Il Patient, CHEST, 137, 4, p.
926, DOI: 10.1378/chest.09-1574.
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also whether the action was ethically justified,
corresponding to what the doctor considered
valuable for the patient. In strict paternalism, the
physician’s actions for the patient’s benefit are
opposed to the voluntary decision of the auton-
omous patient, who is fully informed and com-
petent. Therefore, this action is unjustified from
an ethical point of view. At the other end of the
scale of hard paternalism is consumerism, a rare
and extreme form of patient autonomy in which
the doctor’s role is limited to providing medical
information, all possible options and treatments,
while the fully informed patient chooses one of
the available options. In this model, the role of
the physician is limited; This approach does not
allow the full use of the doctor’s knowledge and
skills for the benefit of the patient, is tantamount
to abandonment of the patient and is therefore
ethically unjustified.”

4. INTERDISCIPLINARY NATURE
OF MEDICAL LAW

Medical law is an interdisciplinary (inter-
disciplinary) area of law. Medical law is at the
crossroads of areas of law. It includes aspects of
public law as well as civil and criminal law and
cannot avoid the influence of European law.*

It is believed that medical law is an area in
which the law particularly encourages good be-
havior. Medical law has largely developed by
borrowing principles from other areas of law,
such as torts and criminal law. The term “med-
ical law” is used to refer to a wide range of legal
relationships. Medical law governs tort liability,
sometimes contract liability, as well as tort and
criminal liability for treatment without appropri-
ate consent, criminal liability for manslaughter
and medical manslaughter - euthanasia (which
is considered murder in England) and assisted
suicide. In addition, medical laws criminalize

31 Varkey, B., (2021). Principles of Clinical Ethics and
Their Application to Practice, Med Princ Pract, Vol. 30,
p. 21, https://doi.org/10.1159/000509119.

32 Janda, C., (2019). Medizinrecht, 4. Auflage, Minchen,
S. 27; Janda, C., (2022). Medizinrecht, 5. Auflage, S.
27..

breach of confidentiality, abortion, use of body
parts, including organ donation, and death. Also,
criminal law applies even in cases of cessation of
treatment and refusal of treatment to a patient
who cannot make a decision. In short, medical
law applies to a person’s entire life, from birth to
death. Many of the issues discussed by medical
lawyers have serious ethical implications. It is,
therefore important to distinguish between legal
and ethical issues.®

In addition, medical law is considered a com-
plex legal interdisciplinary field because it inte-
grates bioethics, health law, criminal and civil
codes, health care and quality of life; He also
perceives health as a medical, social and legal
category.** Medical law is a comprehensively
developed branch of law, which includes legal
norms governing public relations in the field of
medical activity. Accordingly, the subject of med-
ical law is social relations arising in the process
of carrying out medical activities. Medical activi-
ties are those that include the provision and or-
ganization of medical services, ensuring the san-
itary and epidemiological well-being of people,
and conducting medical examinations.*

Medical law has certain features that distin-
guish it from other branches of law. The follow-
ing features of medical law are noteworthy:

A. It is mixed because it contains public and
private law forms, rules of substantive and pro-
cedural law (law of evidence, civil procedural and
criminal procedural law);

b. Medical law is dynamic, since the rules
governing medical professionals must always be
able to adapt to the necessary new diagnostic,
treatment and diagnostic procedures;

V. However, it is objective in the sense that
the law determines its sequence;

d. Medical law is largely imperative. The legal
norms included in it are of an ethical, moral and
fundamentalist nature, although they cannot be

33 Foster, C., Herring, J., (2021). The Law as a Moral
Agent: Making People Good, Springer, p. 63.

34 Gordeladze, D., Chachibaya, T., (2005). Bioethics and
Medical Law, Th., p. 32.

35 Agievets, S.\V. et al., (2022). Medical law: textbook, ed.
Agievets, S.V., Vasilevich, G.A., Minsk, p. 8. (in Rus-
sian).
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excluded by special agreements of the parties,
especially when it comes to public order and
health.® In the case of mandatory rules, the par-
ties do not have the opportunity to deviate from
this rule and arrange relations differently.”’

The role of international acts in regulating
these relations is special. The International Cov-
enant on “Economic, Social and Cultural Rights”
should be noted among the important interna-
tional legal acts. The first paragraph of Article 12
of this pact recognizes the contracting states as
“the right of everyone to the highest quality of
physical and mental health.” Such a right would
not be realized if it depended on chance and
unforeseen processes in the human body. The
right to health, enshrined in the International
Covenant, allows individuals to freely make de-
cisions regarding their bodies and health. This
relates to the provision of consent for medical
procedures.®®

In addition, it is worth noting the European
Convention on Human Rights, which protects the
personal autonomy of the patient under Arti-
cle 8. Even if the patient’s refusal of a particu-
lar medical intervention leads to death, carrying
out a medical procedure without the consent of
a mentally healthy and adult patient entails a vi-
olation of his rights to physical integrity, which
violates Article 8 of the European Convention on
Human Rights.*

Patient autonomy is a form of autonomous
rights associated with informed consent. When
giving informed consent, several rules must be
observed simultaneously: voluntariness, capac-
ity to make decisions, disclosure of information
about the patient’s health status, the patient
must have the ability to understand, and he must
be able to make decisions.*

36 Varsi Rospigliosi, E., (2003). Medical Law: Perd, Inter-
national Encyclopedia of Laws, Netherlands, p. 43.

37 ob. Bydlinski, P., (2007). Grundziige des Privatrechts
fUr Ausbildung und Praxis, 7., wesentlich Uberarbeitete
Auflage, Wien, S. 13..

38 Janda, C., (2019). Medizinrecht, 4. Auflage, Miinchen,
S. 28..

39 Jehovah’s Witnesses of Moscow and Others v. Russia,
no. 302/02, 10 June, 2010.

40 Carmen, M. G. Del, Joffe, S., (2005). Informed Consent
for Medical Treatment and Research: A Review, The

The patient must be provided with appropri-
ate conditions and sufficient time to analyze the
information provided by the clinic since volun-
tary consent excludes the manifestation of will
through the influence of unreasonable pressure
or other circumstances. The fact is that if a pa-
tient is given information between medically un-
comfortable (medicated) sleep sessions while in
a state of severe stress and fatigue, he is unlikely
to make an informed decision.*’ The patient can
ask for advice from relatives, whose opinion will
influence his choice. However, if these prompts
for the patient are not orders but additional in-
formation for making a decision, then his final
decision (choice) will be autonomous. Also, the
patient may or may not agree with the proposal
to accept the doctor’s opinion. If the patient ex-
presses his consent, he accepts the doctor’s pro-
posal as his own decision, therefore, the decision
made by the patient will be independent.*?

In addition, the influence of European law
can be observed in the field of medical law. Eu-
ropean law includes rules related to health pro-
tection, which relate to improving the living and
working conditions of the contracting states. Eu-
ropean law sets the policies of member states
towards improving the quality of public health,
disease control, health education and other is-
sues.”* Therefore, this guideline guides Member
States in the healthcare field.

Medical law belongs to the category of com-
plex industries, so the legal regulation methods
will differ depending on the nature of social re-
lations. For example, since most relations de-

Oncologist, N210 (8), p. 637. (in English); Bichia, M.,
(2022). Golden Rules for Informed Consent in line with
the practice of the European Court of Human Rights,
Collection of articles: "Protection of human rights: in-
ternational and national experience", ed. Korkelia K.,
Tb., p. 180.

41 Konovalovav. Russia, no.37873/04,9 September, 2014;
Also, see A.S. v. Hungary, CEDAW/C/36/D/4/2004, 29
August, 2006.

42 Bichia, M., (2019). Features of Protecting the Patient’s
Personal Autonomy and of Giving Informed Consent
(Georgian and European Approaches), “Law and
World”, Ne12, p. 52.

43 Janda, C., (2022). Medizinrecht, 5. Auflage, Miinchen,
S. 28..
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veloping in the healthcare sector are civil, the
method of legal regulation, in this case, is based
on licensing norms. If medical law deals with
criminal relations, then the methods of their reg-
ulation are focused on prohibitions and in the
case of administrative legal relations - on man-
datory rules.*

The existence of mandatory norms in medi-
cal law should be natural since medical law is,
first of all, an area of public law in a broad sense.
For many health law mandates, be it hospital
sector, medical contract law, professional law,
medicines, medical devices and pharmaceutical
law, it is necessary to understand both the public
law structure and the public law regulations. It
is more acceptable if this part of medical law is
considered commercial administrative law.*

For example, the use of medical services and
the procedure for reimbursement by the state
are based on strict adherence to mandatory
rules. This involves providing the authority with
real information about the correct execution of
medical documentation and services provided
by the medical institution and the emergence of
an obligation for compensation from the admin-
istrative body within the framework of the state
program when such information is submitted.
The discovery of a significant discrepancy in the
information provided may be a prerequisite for
the clinic to refuse a refund or demand a refund
of money already paid. In Georgia, the “State
Agency for the Regulation of Medical Activities”
is responsible for verifying medical records. In
particular, his competence includes confirming
the discrepancy between the patient’'s medical
records and the diagnosis and intervention com-
municated in the alert system. One case estab-
lished that the discussion of these issues is the
subject of the study of administrative law.*

Additionally, careful medical record-keeping

44 Agievets, S.V. et al. (2022). Medical law: textbook, ed.
Agievets S.V., Vasilevich G.A., Minsk, pp. 8-9. (in Rus-
sian).

45 Ratzel, R., Luxenburger, B., (2008). Handbuch Medizin-
recht, Saarbricken, S. 3-4..

46 Decision No. BS-9(K-23) of the Administrative Affairs
Chamber of the Supreme Court of Georgia dated May
1, 2023.

is vital to improving a patient’s health status.
This is especially true when the participation of
one medical institution is not enough to treat
the patient, and the additional involvement of
another medical institution is necessary. In this
case, to improve the patient’s health status in the
shortest possible time, it is important to convey
as much information as possible from one medi-
cal institution to another. This problem is due to
the fact that the timely exchange of information
is followed by the effective conduct of primary
medical examinations in a short time and the
timely determination of necessary further medi-
cal measures. This also applies to an unspecified
diagnosis, the provision of information about
which allows the second medical institution to
narrow the scope of possible medical diagno-
ses as much as possible and make an accurate
diagnosis in a much shorter time by conducting
the necessary examinations. If the exchange of
information between medical institutions does
not occur in full, this creates a risk that the nec-
essary medical measures will not be carried out
in a timely manner for a patient transferred to a
second medical clinic. This is because the med-
ical institution is forced to go through the same
path that the first medical institution has already
gone through when examining a patient admitted
to it to establish a diagnosis. The patient’s health
status is reflected in the medical record, which
is the basis for issuing a health certificate. This
report is then sent to the medical facility where
the patient is transferred. Thus, the Cassation
Chamber of Georgia noted that the reflection of
any type of diagnosis (specified or unspecified)
in the medical record is of decisive importance
in the patient’s recovery process, and violation
of this rule for preparing a medical record cre-
ates a real danger of a serious end to the medical
case. Based on the above, in one of the cases, it
was established that both the failure to issue a
notification about the patient’s health status at
the time of discharge and the failure to take into
account the therapist’s diagnosis (unstable an-
gina or acute pneumonia) and the cardiologist’s
diagnoses (unstable angina) in the final clinical
diagnosis, depending on their significance, cre-
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ate professional misconduct on the part of an
administrative body. Grounds for applying a fine.
In this case, the person’s state certification was
suspended for several months, and he was or-
dered to undergo a two-month vocational reha-
bilitation course in emergency medicine. In these
circumstances, the Professional Development
Council of the Ministry of Health is considering
the possibility of using Articles 207 and 208 of the
General Administrative Code of Georgia to pay
compensation to the victim. According to part
one of Article 208 of the said Code, the state is
responsible for damage caused by a government
body, as well as by its official or other civil ser-
vant or civil servant of this body (except a civil
servant defined in part 2 of this article) in the
performance of their official duties.”

One question is interesting here: some med-
ical institutions cannot provide several services
because the institution does not have a specific
tool equipment or there is no specialist. However,
it is with their help that a final diagnosis should
be made. Perhaps a specific test or examination
of a medical device was carried out in one med-
ical institution, a second medical operation was
necessary in another medical institution, and the
final diagnosis was made by a doctor at a third
medical institution based on the research of two
other medical institutions. If tests performed at
other medical institutions led to an incorrect di-
agnosis by a doctor at a third medical institution,
would all three be held responsible for the re-
sult if the doctor at the third medical institution
correctly assessed the tests available to him, but
made an incorrect diagnosis because of incorrect
earlier tests?

The fact is that an error made in one medical
institution can directly lead to an incorrect result
inanotherinstitution —an incorrect diagnosis. Ac-
cordingly, a logical chain is established between
studies in different medical institutions, which
in many cases is associated with deviations or
inaccuracy of the practitioner. In this case, it is
better for a medical institution not to carry out

47 Decision No. BS-853(K-20) of the Administrative Af-
fairs Chamber of the Supreme Court of Georgia of July
1,2021.

such activities for which it does not have the ap-
propriate professional equipment and does not
have a specialist in the relevant field. In addition,
if there is no other decision, another medical in-
stitution can take on the role of “assistant” and
provide medical services, but under these con-
ditions, it is necessary to ensure both the con-
duct of qualified research and the provision of
complete and reliable information to the doctor
of the medical institution making the diagnosis.
Otherwise, the risks of avoiding responsibility
and medical negligence are high. According to
Article 1007 of the Civil Code, harm caused to hu-
man health during treatment in a medical insti-
tution (due to surgery, incorrect diagnosis, etc.)
is compensated on a general basis. However, the
person who caused the damage may be released
from liability if he proves that he is not respon-
sible for the damage caused. Accordingly, the
above example gives rise to the following diffi-
culties: the doctor of a third medical institution
must prove the absence of his guilt to exclude
his liability. In addition, it will be difficult for the
victim to determine the person responsible.

The imperative method is a method of pow-
er instructions, which is characterized primarily
by power relations. Regarding medical activities,
these legal relations relate to healthcare institu-
tions, their individual (structural) divisions, en-
trepreneurs, etc., compliance with government
regulations (for example, licensing, standardiza-
tion, and certification). The dispositional meth-
od assumes the legal equality of participants in
legal relations. Thus, the patient has the right to
make decisions in many cases involving medical
interventions. In this situation, a specific method
of legal regulation of the relationship between
the patient and the doctor, inherent only in med-
ical law, can be established; this is the method
of prioritizing the opinion of the patient or his
representative regarding medical intervention.*®

Healthcare law as a part of administrative
law has been little studied in the legal space
of Georgia. Healthcare legislation performs the
most important function of maintaining order in

48 Agievets, S.V. et al. (2022). Medical law: textbook, ed.
Agievets S.V,, Vasilevich G.A., Minsk, p. 9. (in Russian).
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the health care system. There is no unified codi-
fication of healthcare law in Georgia. Accordingly,
here are presented, on the one hand, numerous
legislative or by-laws in force in this area, and
on the other hand, various sectoral laws that
contain many health protection standards and/
or regulations related to health care law. Accord-
ing to Article 1 of the Law of Georgia “On Health
Protection”, this law regulates relations between
government bodies and individuals and legal
entities in the field of protecting the health of
citizens.®

The Law of Georgia “On Health Protection”
is the most important legal document, accord-
ing to which the general postulates of the prin-
ciples of state policy in the field of health care,
the rights of citizens, management, organization
and financing of the health care system, medical
activities and establishes the organizational and
legal regulation of medical institutions and other
issues. Health policy is directly related to health
care management. This law provides for health
policy objectives related to the legal regulation
of health care. When implementing the law by
the executive branch of the country, the law is
aimed at implementing many strategic plans and
achieving corresponding results.>

The Ministry of Labour, Health and Social
Protection of Georgia is an administrative body
with the authority to ensure the management of
the entire healthcare management system and
the implementation of related policies through
public administration mechanisms. In addition,
the law “On Medical Activities” was separately
adopted, which regulates the legal relationship
between the subject of independent medical ac-
tivity, a paramedic and government bodies, in-
dividuals and legal entities (Article 2). This law
establishes the right to independent medical
practice, continuing medical professional devel-
opment, state certification, professional respon-
sibility and other issues. Also, the Law of Georgia

49 Makaradze, D., Khazaradze, G., (2014). Responsibility
of the administrative body in health protection law,
Tb., pp. 72-73.

50 Talakvadze, A., Gotsadze, T., Bokeria, I., Bakakuri, N.,
Skhvitaridze, Z., Gzirishvili, D., (2011). Overview and
legal analysis of healthcare legislation, Tb., p. 76.

“On Public Health” aims to promote public health
and establish a healthy lifestyle; Providing a safe
environment for the health of humans and oth-
ers. This law also clearly defines public health
principles and government responsibilities.
These laws, among other laws, relate to medical
law as part of administrative law.”

Thejudicial practice of Georgia has shown that
the issue of issuing a certificate is the subject of
consideration by the Chamber of Administrative
Cases. The right to independent medical practice
is granted to a person by the Professional Devel-
opment Council by issuing a state certificate. To
issue a certificate, it is necessary to comply with
the conditions established by the Law of Georgia
“On Medical Activities”. A medical institution may
use dismissal from a medical institution as the
maximum disciplinary sanction against a subject
of medical activity, and the most severe measure
of liability determined by the Council is the revo-
cation of a state certificate, in particular, a ban
on the right to independent medical practice.

In addition, to qualify harm caused by an il-
legal, guilty action on the part of an administra-
tive body, it is necessary to clarify the functional
load of the concept of “execution of official duty”,
which means the process of exercising public law
powers.* As can be seen from the above, medical
law is not limited to administrative law. Medical
law deals with a wide range of different areas of
law: criminal law, human rights law, tort law, con-
tract law, public law, civil law and family law.>

The role of contract law in protecting the in-
terests of the victim in medical disputes is spe-
cial. The rules of contract law governing contrac-
tual obligations are specific, taking into account
their characteristics. However, Article 326 of the
Civil Code provides for another possibility, ac-

51 Makaradze, D., Khazaradze, G., (2014). Responsibility
of the administrative body in health protection law,
Tb., pp. 74-75.

52 Decision No. BS-257-257(K-18) of the Administrative
Affairs Chamber of the Supreme Court of Georgia dat-
ed October 18, 2018.

53 Turava, P., Tskepladze, N., (2010). Handbook of Gener-
al Administrative Law, Tb., p. 146.

54 Herring, J., (2012). Medical law and ethics, 5.th edi-
tion, Oxford, p. 2; Herring, J., (2022). Medical law and
ethics, 9.th edition, Oxford, 2022, p. 2.
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cording to which the rules on contractual obliga-
tions apply to other non-contractual obligations
unless otherwise follows from the essence of the
obligation.® This norm is successfully used in ju-
dicial practice in qualifying disputes arising from
harm to the life and health of a patient by med-
ical personnel and medical institutions. This ob-
ligation arises due to a violation of the absolute
right of the victim, is of a non-contractual nature
and is aimed at compensation for property or
moral damage. Accordingly, contractual damag-
es statutes are used in the recovery of injurious
damages.>®

The fact is that the conclusion of an agree-
ment does not exclude the occurrence of tort
liability. To determine the legal nature of the ob-
ligation, it is crucial to clarify what legal fact is
the basis for the occurrence of damage - viola-
tion of the terms of the contract or infringement
of absolute property and non-property rights by
illegal actions.” The purpose of Article 1007 of
the Civil Code is to expand tortious liability for
compensation for harm arising from contractual
obligations between a medical institution and a
patient. The general basis for regulating tort lia-
bility is Article 992 of the Civil Code. That is why
Article 1007 of the Civil Code is considered an ex-
ception to tortious obligations.*

CONCLUSION

It seems that medical law is an interdis-
ciplinary field since it includes law and other
fields of science, such as bioethics, medicine,
and psychology. As for the place of medical law

55 Bichia, M., (2020). Legal Obligational Relations, Hand-
book, 3rd ed., p. 41.

56 Decision No. As-1169-2022 of the Civil Affairs Cham-
ber of the Supreme Court of Georgia dated November
17, 2022.

57 Kvantaliani N., Patient rights and the basics of civil lia-
bility of medical personnel, Th., 2014, 55.

58 Sukhitashvili, T., Sukhitashvili, D., (2011). Competition
of contractual and tort liability claims, “Justice and
Law”, N3(30), pp. 71-72; Bichia, M., (2021). Specifics
of Compensation for Damages Caused by a Medical
Institution: Theoretical and Practical Aspects, “Justice
and Law”, Ne2, p. 96.

in the system of branches of law, medical law
cannot be linearly attributed to only one branch
of law. This branch of law includes parts of public
(administrative) law, criminal law, contract law
and tort law. It can be said that medical law, in
a general sense, is a hybrid version of public and
private law. Therefore, medical law should be
considered as a complex branch of law.

Research confirms that medical law in-
cludes both permissive and prohibitive and
mandatory norms. The dispositional part of
medical law is related to civil law, and imperative
and prohibitory norms are related to public
law (administrative law and criminal law). The
administrative-legal part of medical law includes
rules for certification, revocation of a certificate,
proper documentation of health status, pharma-
ceutical activities, and other rules. The private
law part of medical law extends to the governing
rules of contract law or tort liability.

However, medical law is closely related to,
but not limited to, medical ethics. In addition to
medical ethics, medical law includes other com-
ponents. Violating the law may result in sanc-
tions on the violator, although it cannot be con-
sidered unethical. In addition, it is possible that
an unethical action will lead to a violation of the
law and, accordingly, legal liability (whether ad-
ministrative or civil liability). Accordingly, which
method of legal regulation (dispositional or im-
perative) will be used in medical law directly de-
pends on the nature of social relations.

It should be noted here that private law’s role
in medical law is special. The fact is that in the
medical field, both contract and tort law can be
applied. This becomes even clearer if we consid-
er that, according to Article 326 of the Civil Code,
the rules on contractual obligations also apply to
other non-contractual obligations unless other-
wise follows from the essence of the obligation.
Thus, the protection of the patient’s private law
claims is ensured by contract and tort law rules.
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1O3IRNBNBM BLOFOMUITDNL
86305 QO SL3(L()
LOFOMOE2NL LOLOIFOA()

dobgom dogoo

bodotorenol comghmto, 936m3ob ¥b039GbohgHob
0000900 SOMRILE0, 030069 Fog0b0d30cm0b
bobgemnmoolb 0oocnobob bobgendbogye nboggtbodghob
dmb391c00 cngghmn, 000cmobol 00306003000 V30090000
36960, 1doccmgbo bogobdobooengdcmem 3Grgtodgdnb
030900ho00b 99b396¢h0, d9o0othmE0, V3™ 30Mh0,
bogo®039c0m

JobOMAJO0

Lod9Eb0gMm bsdMman 9dm3zbgds LOFgENENbM LodsMmmmal,
MmmammE badoMmomob Esmgnb, badsMmommgdMmng 09690sLs S MY-
39m0nmgonb LsgabL. Jommymm Mgammosdn 3bnMmns LOFYENENEM
0339009 MmgmMmE bLodgEbngMm mahgMmahmos, 0bY bobodsmmem
3MaghHngs. sdohmad 33em930b 30Dsb0s 03 FndaMmgdnm 0LIY-
Loob gosgdnyMmgds. 3MmOmMyds 30093 IBRMM dJbHYsmyMns LodYg-
©@0Enbm baggmmdo hgdbmmmanyma gobznmamgdnb 30Mmdxddo.

33m930L 30%0600, aN06aL LodgEoENbm bodsmmmab My-
39m0nmgonb Logobn o LLdgENENbm LodsMmmb sanmo Lods-
moeob bobdgdsdon, sbY39, LodgEnbm LadsMMemMby s LodY-
©030bm 9m03sL dmMab 3ozdoMmn. o3 30Bb60L dnbombg300 YO
39939L 3sbybo 903 J93000b3g0L: MMAgEM MM MMOg0dY
3MEIMEY0s LodgoEnbm bodommmob Myagymomadonb bygmm?
Mmmammos dobo Mgggamomgdnb 3g00m@n? boass LadgnEnbm Lo-
dommmab oanmo — ob dgab badmjomagm bodsmmsmdn, sMab
LoLbeAL LodsmmEaby S dETNBOLHMEOYN Lodomnmab 6o-
Bomo 0y LLdn3g bgMmbL L3gENBRNIYM0 JMOMOS? 33 MZ3MLOD-
Mmoboo, dgLabBsgzmny LOFgENENbm LoadsMmmmmob Mygxmnmgydab
LOgeb0 o Ig0MEN. 8bY39, LonbHhgMmagbms LadgoEnbm begmmdn
Lagmmadmmabm 3mbdHagLbdHab sdbobzgmo Em3ndgbhgdab dmzmy
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0bomado, gobboggmMmadom, 303096d0L 3on-
Mo0 93hMbmTnnL EsE30L dndaMmmymgdao.

33mM330  oabdyMmgob, MmI bLLIgo-
306m  bLodommoman 0b¢gMmoabindmnby-
M0 ©oMagny. ab dmoEo3zb oMs Jdbmeme
bodomomab, oModg d73609M700L bLDL3ZO
©oMggoLoE, MmagmmoEos d0mMymngs, 99gwo-
3060, gbogmemgno. d5bodsdnboc, ddnmMmm
393906000 LY3YENEN6M Lodommomby s bo-
09000306mM 90300 dMMAb. dby39, 9o godm-
Mmogbymo, LOIJENENbm gmozob 6mMAxONL
bgmymxzno onmem3zgb bodomamemab 67bgdo
9 3©33Lb dgLodddnbo 3oL7bobaggdemmod..
300006, 01M33939, MMI LodgENENbm bLodo-
Moomo 9moEe3b MmgmmE bogomm (sdo-
6obBhMogoymn) badsMmamab, nby Lobbenab
bodommemab, bobgmdgzMmymgdm o Egmod-
hnM0 bodoMomab 6560mMyxoL. gobboszyommy-

0ym0s babymdgzMYMYOM ©s IMNIHyMo
LodoMmomab 6mM3Ixdab Mo 353096¢d0b

06(hgM3Lr00b 98399 nobo I(E30d0.

LJI3396dM LOOY3IBN: bLodgoEnbm
Lodommamn, bodgEnEnbm gomnge,
06hgMm0obEn3mnbymo bagMmm,
203060bBHMoE00 30b7babAggdMMOdY,
39Mdmbodomanmgdmago 3obybobIggdmmoy

ddbu3al™0

Lodg0ENbm bLodommoma Jomoym Myo-
omosdn dgodmgds Asnmzsmmb bodsMmomob
obom oMgo. ab Bmgdab gobdozmmododn
bb3zo oMgaddn nym 0bdggMmomgdymo, Mab
3o0mi3 Logommzgmmdn LLdgENENbM LOdS-
Mosmb, MMmamMmE EIMY300909M ML,
09009 gobboggmMmgadymon yyMmomgds ofM
9939mMEs. dgbodemy, 0d0b gMmo-ghomo d0d)-
90 oym Jomoym Mgommosdn bLodgEoEnbm
Lodommmab Lb3oEobb3s Loagnmbdy 33w 39-
00bs o Lobodsmmmmm 3Magdnznb LNABoMY.
090939 ©MabEMgmdam gb 3003MYds goM3z-
Jmbomo A3z96mab Bgam-6gmo bEMMEYdS ©o
®29bb 0300900L LsdgENENbM Lodsmmama, Mm-
3mmE bodoMmmmab EOIMY30EIOIMN EIMFN.

bbgobonMmo TgydmagdgmoEss, MoEasb bLo-
09003006m LadsMmmogo mognbo 3603369mm-
00 oMmogmnm Rodmy3zomEgds LodaMmomaab
bbgs EamMagob.

030Lbmob, LodgoEnbm bygmmdo Hgdbm-
mManygmds gobznmomydnb 30MmOg0dn mob
69LM03d0 PWZS d3TNBb MY JRM90500bL -
33999 933Mm dgdHo BMYPY630L dPE3NWMgOMMOL.
9L d99bm odbdoMmy My3Mmmoydaoymn hgd-
bmmmangoob godmygbadobs o byMmMasEnab
03930330300 gomM30MbBNBgOSL LodgEoENbm
bagzgmmdn. dgLbodednboE, 33m™o30L T0BSbBNY,
©o3nbaL LodgEnENbm LodsMmmmab sEZn-
0o bodommmab bobHhgdodn. 58 30B60L Bobom-
69300 obobymoas 990@ga0 sdMmEabgd0: me-
30030M39Me dYENMJg0gmMas  bodgEnEnbm
Lodommab Mygymnmgdab bogbob owaqby,
09093 30 LLBgEOENbM LodsmMmmab MYyzy-
momgoob dgomEab goM3z393s. domn obds-
M900m gobabadmamgds, MMAgm yhmogmorm-
09099 3MEgWMEYds LOdgENENbm bLodsMmommab
M9gamnMmydnb bEgmm o MmAgmo bgmbg-
00m d6gLMNEodL LLOgENENbmM bodommomon
508 3Mm0gMmomogoL. gbos B0bodnMmmods ndaby,
Mmd oanbwab, Mmgmmns LodgEnENbm Lo-
dommnb LodommmgdMngn 016908 — LLDY-
©030bm bodommoma dgab Lodmgomogm
Ladsmmaendn, sMmab Lobbmmab Lodsmmmaby
o d@InbabMmogoym LodoMmonmob boboo
0y bLodn3g Lb@gMmML L3gENBNIYM0 gMMOL.
00 gdom dgbodmgdgmans LdgEoEnbm Lods-
Mmomob MmgmMmig L3gE30x039M0 M30L90Y-
M90900Ls o 3MNbEN3700L, nby LodaMmomaab
LoL®H9Bsd0 0L sENNL Zobbodmazmo.

3oMo od0by, LodgEoEnbm bLoFsMMBMDL
bdnMmo gobnbomogzggb LodgENENEM gomnge-
boob dgnmm 3o0380Mdn, DmgsgMm 3o dob Lo-
09003006m  gmozobmob 003039096, 0YIEe
0gbomgmdom sMLYOYMIs odMEENMYdsD
ohg960, MMA LOdgNENbm Lodommomds by
bb3s od3nMm3s dgndnbs. s80hmMd EoLLWE9-
600 MmgmmE budgoEnbm bodsmonmob Myzy-
m0omgonb bogebn, by LodgENENbm Lodomme-
@bo o LBdgNENbM gmozob dmMmab 3ozdoMa.
00 3mbhagdLhadn goboMzzgzns, Mandg doMmgymon
33momgds 0ym 07 oMy 35309060 JRMY09-
00b ©oE30L bygmmdn, M3dsE LLAgEOENEM

dobgom dngno
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bodomamgab, MMmamMmE EoMgnb, gabbogymmg-
09mMMosL gogbgs boda. 89Lsdsdnbo, banbg-
Mm9bm 096900 LdgEENbM beygMmmdn oMo dbm-
ommE 9hmzbym ombydg Bysmmgodnb, sMsdg
bogMmsdmmobm  3MbHgdbhob  ©8bobzgn
©mM31896M90nb dmzamy sbamadn. sbg39, Loyy-
MoMgom 6o aymb Lodgozgnbm bggMmdo
393096¢h0bL 3n0Maon do3hmbmannb aE3nLb dg-
Lobgd dE30360L PJBMydsMs g3MM3IPman Lo-
LodommEmb doEagmMmadgdn s 3MLYMI@HIOO.
33m9300L L39303030L gomn3oemnbBN6YdNM,
3o0mynbgdymas BmMIsoym-mgagdodymo,
dgamgdnmn, sbamndobs s LNbmgdAL, obg-
39, obhmMmoymo dgomMEYOn. om0 E8bdsMy-
000 @odmz3zgmomns 3Mmomgdnb bLb3o@obL-
b3s LoyyMoMgdm sb3gddn, MMAMmOLLE o0
©MmIEg bomsbom d9x300bg0s oM dnbEgdn..

1. LYAAENOBO6M bodamO)alt™(
09 buaddEOB0eM 300389

1.1. bOdgEoEnbm bodoMomob
Mganmotmgdab boygbm

L9dsbhngyMo Mm3ambedMabom ,bodgEn-
306m LodoMmmomo® ImoEgozb mm HgmMAnbL:
»0000306008" ©@o ,bodoMmmomb” dgbododn-
Lo, My nbobo 0gbyds dM3zmMyE abboymo,
3O30MI® ©d3NbEgds ,bodgEnnbm bLodo-
momab” smbo.

090003060 093609M9000. 8933609M9ds dg0-
dmgode gobnbomgdmoagb gmobab mMmagsbndg-
0y gMmomodsE. 393609Mgdab dgomwo ab-
3003000 (sbgMmommonma). nb 033ag3L
x3JH9oL, 9070s390L 0ybgdMn3g dmM3zmgbgolL
9, d9Ls0030LYE, 3OEMOL, bobhgdsdn dm-
0Y306mb xag®gdn. gongnb dbgozbo, Lodo-
Mmovmo 3MyLzMogEnymoas (39x3sbgdnma). ab
3300060L J3930L PagbL BgbadbL. dgbode-
00Lo, LOToMmmamn gobLodM3Ma3gL, My Mm-
3mMn 6o 0ymb s©adnsbob 943939 hgMmdo-
60 ,,09003065% 3830Mm dDYLAHOE 30 ,,005805600
09003060 qoMmom goggonom, dmoza3b ysg-
s §39w90sL, MmMIgmoE godmnygbgds s@o-
000600  ©o030090900L 0IbHNGNEnMYdAL,
939MbBoemmonb, bmenm ;my gb dgbodmgdgmny,

1 Bakshi, P. M., (1993). Law and Medicine, Lucknow, p. 2.

39639Mb900Ls o 3MMBnMagHnznbmzab. bo-
093609Mm 099nEnbs ©oxk3xdbgdymns Lb3S
093609Mg00m0 GoMmam bL3gdhHMdy, MmgmMn-
399: Jndny, 0d0gs, 60MmMans, Ybogmenmany,
bmgomemagns o Lbzs.? 3gnEnbob ydomo-
0130300 3dME6d0 F360MMYEMOD) DMY630.
5000MMgmo ymxbs ymagmmzgaob y303d0M-
0909 0850, MMT GadnzymM 30ML dg9dmmML g30-
B039Mo® o gMbydMn3som 3oMago BYbJEnm-
60Mm9dy, 00939, Lognmamo dgbadmydmMmogdaL
LMo godmazmabo.3

0009690, LodgENENbM bodosMmmama sMab
Ladomab EdMY30EI0 MO Mg, MmT]-
o3 0M9gamnmgdb 940dab bogddnsbmodasb, dob
3Mmxygboym 1ybd3ngdb, 940dbs ©s 39309-
bHL dmMabL JMONIMOMOSL 9, 8§9ab godm-
dnbomyg, 3oL 39093900L. Ma30bo 3MbOmM, gbos
Lodommmob L3gENeMyMn EaMan, MmIgEos
LMO33BVMOL 3TN36L LobLoFoMOMM E30L
LadgENENbM 3Moghnznbs o Hhgdbogob LEg-
Mmmdo, o69090L Mo F6AMMNgEMONL ©oE30L
JIRmao0b doMooo 3M0bEn350L.Y sdsbmab,
LodgE0ENbm bLodommoma sMmab 6mMAZO0L
9momomods, MmAmadn3 gobLadM3MazL
mMagobndogoym, LAHMYJHIMYM, Bmaobo-
oMM gdMmn3 YM00gMoMoOsb 03 vodnobg-
00bm3znb, MmMAMgdnzg sbmMEngmgdgb Lobn-
bhoMym o sb®ng3ngdaym dmMIgoL, sbY39,
3M93963079m o LLd3zxMBogmm BMY630LM6
09303000907 bb3go §39wg0900L. bodgoznbm
Lodommab bLogebns 3Mmaomaghnzym-bo-
939Mbogmm, LobooMymo s MYzxELENg00L
M90mnB900bob BaMIMAmonmn bodoMmmnd-
Mo3n IMoogmomdgon, MmMImadn3 gobbo-
D03Mo3L 08 YMongmMogonb dmbobomgms
Lodommmaomog bHodyLbl.®

Lo39NENEM LadsMmomn dbomMgIdBMOS O
LEMOGIE VMO POMZNY, 39MMN3690L LoTo-
Mmogomag bmmAgoL, MmAmydng 396woE30L
bzgMMbLY o Lb3s TobMob o3e3dnMYdYM

2 Bock, K. D., (1993). Was ist Medizin? In: Wissen-
schaftliche und alternative Medizin, Heidelberg, S. 7,
https://doi.org/10.1007/978-3-642-78170-4_2

3 Bakshi, P. M., (1993). Law and Medicine, Lucknow, p. 6.

4 Varsi Rospigliosi, E., (2003). Medical Law: Perd, Inter-
national Encyclopedia of Laws, Netherlands, p. 43.

5 Alekseeva, I. M., Alekseev, A.G., Anischenko, M. A.,
(2016). Medical Law, Zaporozhye, p. 6.
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3M0009MMd90L 9MYaxmMnMmgdL.. mydgs 3Mm-
0mydymos LOdgENENbM 3Magdhogob GoMmg-
mg0do sMbydymo d99mb3zg3900L godmbod3zo
LOdgE0ENbm JohaamMmngddn. Lodsmmomay
d90dmg0os oM gondnammb gL 3ohgagmMngdn o
3Y30MY0gmn gabgb domo godmEgds 0y-
Mooym 960%7, Mob d90©93o3 0yg690L dom
LodoMMOMAYIRIMEYOYEO. 0030MNMY,
LodgoENbm LEHIbELMAHONL EoE30m JPTd9E3-
©MIMEO 3o3g0907mas M39MoEnadoi3 30 dgon-
dangods godmabzomb g99dndab/3amnbozalb 30by-
bob3ggommods, ™y Labsdsmmmm Asmnzmab,
Mmad 99000 56 3mnbnzo o0 d90mbzg30d0 dMo-
ool gomadg 0g390L 3oLybL. MmyIEs 5960 Y6
©3®3060aL, HFMbL3Mb@H0 sMab oy oMo 39M-
dmbodamonmgdmngn goggonm b6nzmo o6 Lob-
banab 606380 3960byeo bobba - 3MmEYgho,
bL3-0bL 1009-5 Tybab dobgznm. 88 Logn-
obob goMm33930L goMmydg dgydamgdgamns ndab
3obLdMzMy, My My TobIBHadnboy Tobo bo-
3mm306900 o bb3. bojoMmmzgmmdn bammo
AsbL gL 3MMOMYTy, MOE 3BNBYOL IME9dMo
3M009Mnmdnb yzgms dboMmgb o godmzzgmb
00630960 dbL399dHgoL: 3nbnggdo o 9gndgodo
003053300 90d600m bb3oEOLb3s 3voLb dndo-
Mmo396, dogomoma, 0Yg69096 ©oy33909m
LHObIMBHYM 30MMOYOL, Mo FogdLndoeny-
Mo godmMmogbmb 30bLybabAggdMdY. M-
039 0990093 Labodommmm sdsMAEMydL SbgmM
300mM0O90L ©ond390mmonb godm. sdsbmab,
303096(H90L oM 8J300 0bgyyMmMIsEny, Mm@l
d99dmoom B0060L 8b63dDMOYMYO0L dmmbmzbs
9900003eb 0y 30b03nLbasb, Mol BMEAL ©o-
3000730909 LoMmAgmms MemMEYbmosl, obY-
39, dmnadMydob mMmngg dboMmab Mmomo ©o
200606LyM0  MaLYMLOL V30ME3L.” MOV
Lodg0ENbm bodommmab bydngddhadn yMon-
90N EdM3ng0xmMa 3Mnsb: LodgE0ENbM -
B9LydMg0s, 306oE30L 0ebsddMMAMgON
o 353096(hg00. LLBgENENbM MMagabndsEns
smob byongdmo, MmMmIgmoE Lodgognbm dm-

6 amMegmady, ., hshndsns, 0., (2005). BomINNZs
s bLo3gnEnbm Ladshmsman, ™o., 32.

7 3396@omonobn, 6., MyLbosdsznmao, a., (2022). gdo-
dob  Ladmgoamogmbosdomoydmozn  3sbmbob-
0370mmd0l Bmaso LobGIsB03d s gJodal dMmS-
molb 860d36gmmods, ,83sMadnman Ladshomal
Joforym-ggMmadsbymo Jymbosmn®, Nel, 1-2.

dLobyMgoob 3693L 303096ML; LoAgEOENEM
©obdoMydnb IydsgL 9g3Lb 3Mmygboymo 3me-
69o; 3030960 30 993900900MY0S LodgEoENbm
0396MBommOsL.E dgLodsdnbo, Y3b0d3z3bgmm-
30690b00 LOdgEOENBM bLodommmab mncmmyy-
mds Mammdo bomsbomE 0330503ML, Mams
©o0(3350L bodgEnEnbm AMALabyMgdab ydme-
3Mgbn 09bg@ENsMa - 333090 0.

ngmMoogm  mo@gmodymodn  omnbndbo,
Mmad ,,bddg0Enbm bodaMmomab” 36900b g39-
Moo godmnygbgdo JuMm gomom hgmdnbo
- 3960003300 LodomMmomn®, $36@1E30L bo-
domamoo sMyzxmnmgob oMy dbmeme bLo-
0900306m LOJTNBMOSL, 9MOTg® FobLobm-
ME0IMYom  3MMEIEYMIOL, 3MMEIEIMAL
bogommydolb @o Tobo gobdobmMmzngmgdy-
oo 3Mmxagbombomgdab dndomo Boygbgdym
dmmbmzbgdL. Fobopznb bLodommsma dmo-
393L M939™s3ngoab gwomam b3gdhmL, Mm-
99m0E 3ME39™MEY0s 3968MmgEmmonb, 3MmEo-
©yMymo bLoznmbgdabs o LadMEsmMydMnzn
5000003300 LoLAH7B0bL MMZsbaBIENOL F0BoMM.?

009600, LFgENENEM LadsMmmoma sMab
Lodommmab oMmgn, MmIgmolg dmgddgadL
Lodg0ENbm nbEybHMob BaMIMIoEagbgm-
09, LadgnEndbm dMALabyMydab dndbmYd-
mgo0bs o dmAbdoMygdmgdab, 39309600
9 990000 Jx8my0500b dodomm. bodgoEnbm
L3BIMMIMMb TgEMYONM, F36o330L bLodo-
Moomo 3MmoEa3Lb 9dnabob s063Mmgemody-
LV6 EV39330Mx0mMn 63LYONL YRMM BoMmoM
3Mxomb. 50603E30L Lodsmmomo sMIxagnaon-
M90L 0od03b0bL F6IMNGMILMSD Eo3e-
3d0Mgom 3MmEgYMgoL, MmdmgdnE gby-
00 o@30060L @YbLdgbHhyM PRWIdmOLY
©o LodoMmoOMgdMmng J0909090L. v9©7bo,
0MbyOMAL gobLbbze3zgdg00 LOdgENENbm LODS-
M0omMbY 8 $963E30L LadsMMOML dmMAb.
dommong, LOAgENENEM LodoMmamn O Fo-
boE3nb LodoMmovemn bdoMo® EFOM-3oM3]
000gdd900, 07dEs nbobno oM Y6 nymb 3303-
Mo godnzbymo, Moasb mMngg obEn3mnby

8 Alekseeva, I. M., Alekseev, A.G., Anischenko, M. A.,
(2016). Medical Law, Zaporozhye, p. 6.

9 Todorovski, N., (2018). Medical Law and health law —
is it the same? Acta Media Mediane, Vol. 57(2), p. 34.
https://D0i:10.5633/amm.2018.0206
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bganb n6ymMdL bodomm b 3P3obndoEnsb.°

099006 3edmadnbomy, bLOTJENENbmM bo-
domomab 3M063n39000: LMmENdMYMo Lods-
MoOMNabmoy, 390060980, M3boLEMMMOY, 3o-
6mbab 3%9609bMOS O YRMYds-IM30MgMONL
9Mm036mos.M

1.2. bodgEonbm googob obbo

LodgE0ENbMm gmogs LLIJEOEN6M gm-
6hmmmgnos, Mm3geog dmoEazb ImMmomym
3M0b3n390L LodgoEnbm 3Mogdnzsdo @o-
M907™Mg0900L gobLadmzmMabs o dgbadsdabo
3o006yY39hH0mgdgdab domgdoboznb. dobdo
9m0odMyg0s LOdgENENbm 39MLMbsMob gmo-
3960 LHobom®adnbs o J3g30Lb B9bgdab
9 OMOMOmMOos. @IMbbhmemagns LadgnEnbm
39Mbmboab dngMm 3Mmxygboymo dmzsmgm-
0900b dgbmymgonb, 3MmMxRgLbomo gmozobs
o J3930L 3MnbEN3gdns, MmMAmydnl dndo-
MoOymos 339MbsmmMOnbL dodbndogmymn bo-
Mm3gomab domgdedyg. sbgmo dgbgymgdgdo
bgamb 36ymobL 3od030b39d0bs o MoMLdAL
d93MdbBgd0bL gob30m0MyxoSL.?

LO3gENEN6M gmnzs dFnMmE Y393d0M©I-
00 LOTIMMOMD, FogMOd LadoMMOMN S JON3d
M0 00096(hM0. 093M d9dmb3zg39d0 gmngs Po-
M9639mymxaLb J3azob yBmm domem bHsbos-
MOL, 30Mg obmMbYdN. d83LMD, JobMbYdN
3obbb30390s J39y6900L Bdobgz00m, bmenm
90038 godmnyqbgds Bognmbomyma LdM3MY-
00b d0ybgo300. 3530960 IMMENbgdNL
©3bd30YMBOMYOMSE  3YENYOIINY, TJ0-
3060b 33803900L 3dmbgo LdgNENbm FMEbS
o 3odmnyngbmb bygmmdn dmgadgn doMnms@o
mnMmgoymy0900 3Maghnzodn, 81939, gobboznm-
Mm900m 0dMPbMb 3030906(HdY, dom dgLodmyod-

10 Todorovski, N., (2018). Medical Law and health law —
is it the same? Acta Media Mediane, Vol. 57(2), p. 38.
https://D0i:10.5633/amm.2018.0206

11 Alekseeva, |. M., Alekseev, A.G., Anischenko, M. A.,
(2016). Medical Law, Zaporozhye, p. 6.

12 8350790609, ., bgEnMosbo, d., gsdyfgmady, 6., gno-
0sfmndg, a., 30MmsBo 3., (2019). LsdgwoEnbm g-
mbBMMMans s 05EMMaIoYmM0 8350070700
3609336305, mdomabol bLobgmadhoxzm LodgyenEnbm
16033M0L0GIE0, LOdYEbnghm dMmdscs 3Mgdymo,
N53, 29.

mMMmOsLy o 33HMBMBTNsdY. v39ba, BgnEn-
6oLy O LOddMMOMbL dMMab dMmab dAMozomo
LogMmom, nbnbo bdnMo® gowon339m9xd036 30-
©93- 39003000 BMYO63L 3OTN36500L FbmzMmy-
00bo o F36IMMgEMODY gMmmn gdom, bmenm
Lodommoman — bbzs Lodyomgdom. nyMmabhgodo
o 990039060 LBs3MOL 3MmMELA0n LBs3EMOY6
Mo @MIHM0bsL LobsdsMmEM s nYMoN-
J0 8903060b dgbobgd.”

90039600 d0gmadndn dgndmyds ImoEs3IL
030L 3oobyzghob, my Mo 0gb6g0s dedn3bab
93930L 0gomyMmn gds, bmmm bLadoMmmogo
269090L d0b60BoemyMo dnbomgd bhHobwombg-
0L. oboMMBNYMoE, MeMo3ed dgndmnds go-
0m0b30mb Lodommmgomngn bLabJEns, dogMod
3 0ymb 9MagmMn3dxMmn. ogemnms®, My 9J0dn
0mgdgadb 39Mdm 303096hHnLbM30L, s80m dg0-
dmgos @asmmznmb byendgszmymgods, 306000006
3ooby30hmL, oM 1d3nMbommb o3 30309060)L.
dgbodmy, 030L gonggmn dndadoiE oMLYOMO-
©30L. 3ogomnma, My bbzs 3530960 0ym goos-
30909  9330odmmoOsdn, bLodommnmgdmMngzn
030mbadMabom gb ymzgmmznb dgodmgds oM
300MMdab bgmdg3mymadob oMmmazg3sb.t
01993s MmEs Logddg gbgds HFMgNIPM 3MENdN-
3L, 9M™MBabgML 930bg00 Mb3OMABNT309MM-
3060 06()9MgLbgdn o osby39HnmMadal 96
oymb domadgmo gmon domgebolb LoboMago-
omE dgmmg bozgmnb dsMmNEbLBNbssMAyaM
bgmymaxnb boMgdg.®

1.b0330@0OBO6M JMO30L
393d0Mm0 badaCNBO6M
badumdA™O)I6

Lod9ENbM bodommombs o LodgEnEn-
bm gm0ozob dmMmab 8d30Ms 39330M0s. bLoIY-
©030bm bodoMmmomo oyMmooymo obEN3-

13 Ivanovic, S., Stanojevic, C., Jajic, S., Vila, A., Nikolic, S.,
(2013). Medical Law and Ethics, Acta Medica Medi-
anae, Vol. 52(3), pp. 67-68.

14 Herring, J., (2012). Medical law and ethics, 5.th edi-
tion, Oxford, 3.

15 GnMo3y, 8., (2010). Lobbaal Lodshmsma, Bmasn
b6ofomal dndmbogn3s, 3-8 3odmgds, 0., 243.

16 Herring, J., (2012). Medical law and ethics, 5.th edi-
tion, Oxford, 3.
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omaboo, MmAmab Myaymamgdalb  bogobo
3M0009MMdg00Lb  306MMm  bL3gJdHMos, JgM-
dmE, 3MEIMEYds 3530960MLY o LodgEn-
30bm 39MbMBogb dmMmab yMm0gMmomMogdLy
03 bLodgEENbM LOJF03bMOOBY.” LodgnEn-
bm LoBsMOWAL LOZObMBIYdMM bLo®yd3g-
oo d90436s boyMmbdgmanb 3MmEgbob 890-
©3mad 3gMomedn, Mm3gmadsEg ondgn TobEs
9oL gobznmomgdob. baymbdgmgab 3megdLbob
dybmgon dyEe3we 99b39MNBgbHYOL sSo-
00069007, MMAmMydLs3 dg9dmnom Bnsbn dn-
3Ygbmb o0 gbodmbmTshyMm FamMmdsmgmosb
36 godmnbznmb bn3zomn.'®

LOdgENEN6M gmogs o bLOIJENENbm bLo-
domamomo 9Mmm3abgmb 03L9096; LodgNENEM
900030L 69L9d0L nyMoEOYM domsb smnsMy-
096 LOLOBIMOMMYdN O F36oE30L Mobo-
90mMmaAgmms 6900bTngMn BomMPYToHhgdmMmOY,
Mmdgmog of d99Lodsdgds 83 BybgoL, 9939-
000900M900 LOBIENSL. dBadH™MT Yozms, MmI
Led9NENbM gmngzo gobobamyds bodgoEnbm
Ladsmomab byoMmeE. MmEabsE LodywoEn-
bm LygMmdn dmgddgn gmngab 3MnbEN390LY
o 939300 69LgOL TMoEe3L LadsMmmmab bm-
M3g00, gb mMo bYgMM YJMMNNYMNZIIN339-
™00, o6y BoM3zgnmbomo 6BoMAMNdMoY
00m9m030b0 o bLOFJEOENbm bodoMmoab
Lo3ONMBN.”

LodgoEnNbm gmogzob 69Lgd0Lb EoMM3g3e
dgodmagos aymb ogMooymo 39bybabagno-
omodnb  dodmmzmEnmgdgmoE. bLogddg aboo,
Mmd Mmdgmndg LsdgEnEndbm gomogzob 3Mo-
63030L bgemymxzno dgodmgds oaIL ©oa-
Mm@3930L 30LYbabAZxOMMOL. Togomnms, gL
94990900 dgodmgds oymb s3nbab@Mmogny-
ao/©obandmabyma 3sbybabdggdmmonb, 3s-
3096hnb 3nMon 93hmMbmMAnnb dgmobznbob
39Mdmbodommmadmogn  3obybabadggmmodab
boggydzgma (bL3-0b 1007-g dgbana, ,5368Mng-

17 Radisi¢, J., (2007). Medicinsko pravo. Beograd: No-
mos, p. 24; lvanovic, S., Stanojevic, C., Jajic, S., Vila, A,
Nikolic, S., (2013). Medical Law and Ethics, Acta Medi-
ca Medianae, Vol. 52(3), p. 67.

18 amMmegmady, ., hshndsns, 0., (2005). domINNZs
s bLo8gyEnEnbm Ladshmsman, mod., 33.

19 Ivanovic, S., Stanojevic, C., Jajic, S., Vila, A., Nikolic, S.,
(2013). Medical Law and Ethics, Acta Medica Medi-
anae, Vol. 52(3), pp. 67-68.

anmoOnb s330b 3gLsbgd” 306mba).

030Lmob, 9dodb Jgodmayds ©sg3nLMML
©amogdhamo 3abybobadggdanmods bodgoEnbm
bmM0900L ©o330L AM3amgmodab EoMmM39-
300 390939©.2° bogjommzgmb bobodsMmomenm
3Mogdhngadn gobdombgdymos: LoTgEoEnbm
bHObaMBHgdalb dgbododnobo dmJgdgadaL
©mmb 994080 oM oMEM393L oME I EHOY-
®g0ob o b sMmE dMaon doydmzgnb. g9dnda
dbmemme 95306 oM0bL 30MEYO7IMxO0L M-
®39300 3godm 30LybabAgmxdgmn, MMES 3o30-
96obozob 90ygbgodyma B0sbn Fodmabzno
0390M60MmmMO0LLL 3907 3d Fx)3EMDVA. 01
9900800 Mo0d9 bogombo 06EN30YIMMI oM
0oL o6 00b0d6gds 3Mmagboyma bobyLHY,
9L Fsb oM dT3MYOL, 30600000 99d0dn bg-
ymab bogemEgoxMmm gymobbdngmgdsb do-
d0bo3, MMEaLoE 990d0 Mmaz30bo gobsmmadaby
9 339M0x3035300L 53309y d0b dM33mgMdLL
0MM393L o, d9LsdsdnbY, LodgnEnbm B93-
609M900L MobodgMmmag 3MEbol oM vg430L.%
009650, Loggdndm Jgamdob B0dYdN dg0-
dmgode 3(hamgdgb Mmdngdham o bdngdH M
boboomb. Md0gddhyMos, 30J30M d350TYMAM-
00b dgbobgd d93609MgdM0 3MEBAL sMoM-
LgoModY. Loaggndm dgEmanb LydogdhMo do-
99%0 dgodmagds aymb 3mbzmMabHnmmo 990dab
0M3bsgdamMab godmEomgdnb dg9an.

009600, 990d0b LodoMmogdmng TM30-
mgmogobs o 9m0gyMm 3aLybabIggdMMOLL
dmmob dgodmgds oymbL dgnLodsdMOYdn O
abaegLy0n00, FogMod 9gndLb g30mads Mmgm-
M3 306mbab, obyg 3Mmxygboymo gongab bLo-
bgmdd3sbgmm ©goxm™MY0900L ©SE3s. M-
6o 9903L dnoAbYL, MMA Mogmos 306mbab
dmmbmzbg00b ©oi33s, 306000056 ab 9bnbosm-

0093900 3oL gomongyMm dgbgymydgoL, gdodb

20 Deutch, E., Spickhoff, A., (2014). Medizinrecht, Arz-
trecht, Arzneimittelrecht, Medizinproduktrecht und
Transfusionsrecht, 7. Auflage, Heidelberg, S. 191.

21 LogoMo3gmmb PB9bsgLbo Lobsdsmoreml Ladmgs-
magm bdgdgoms oMol 2010 femal 25 onbols go-
5§yYy33@0mg0s (Nob-1268-1526-09).

22 ab. Sibilla, B., (2011). Medical Error in Ukraine, Med.
& L, Vol. 30, Issue 1, p. 43; 000y, 9., (2021). Lodg-
©0@30bm sfabgdymadol dngfh doygbydnmo Bo-
Sbob 8bsbBmonMmadal L3gEnmwnls: MgmMoymo o
3Mod@03amo sb333&00, JnMbosmo ,85MnNMALS-
X900 s 396mbn“, Ne2, 90.
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930900 306mbob ©oE39.2 30w9bo, smbnd-
Bymo sbsbgbn gbdnsbgos 3MnbEn3L: Fiat lex,
pereat mundus, M©aeb ,,mybol dmgmo 439-

yobo ©ang3aL, 306mbo nbo smbMmymegb!“

3. budaeENs0eM baddmOItMOLY
@9 byddIENBO6M J0IN30L
3dM06B033d0

3MLgOMOL gmnzab mmbo 3Mabindo: 039009
L0390, ,,0M 336M*, 33dMBMBNS S badsMomn-
dbmodo. 30M3gamn mMo  3odmzMothab Mmmab
»009030MM o 3M ©33dNSbM*-b Bgbosb Bo-
MImMbEaqds, bmmmm dmenm mMmo dma3nsbgdnm
BoMImMndgs. 39ML0gomab B0gbdn gmnzedy 1800-
0060 6ego0b Eobobynbdn godmzzgmomon nym
303096MnL bLoyzgmagbm 0bhgMabadab oE30L
00%60L 3603369mmMdy, bmem v3hmMbMBNS o
LodamMmMEMNobMos 35806 o Zobnbomgdmeo.
01903 @MM gobdozmmodsdn MmgmmE3 o3hHm-
6mdny, 0by LOTSMOIEMNIBMOS dNefMgb T600-
369mm306 gmoznm 3MnbEndoe. A396L Mmdn
0mdod30by o AngnMmgbob Bogbo ,,00mbLdgN-
306m gom0z0b 3MBEN3900" nmzmgds 3mabo-
390, MmIgamoE o3 mmbo 3MnbEn3dnb godmygbg-
00Ls o shHgMbodnyma dngmadgdab dgbobgd
BoMIMEOagbob ndmze.%

3068060009 dMmOnL EMML gohbs sbogn
ambodMgds, MM 3530906(ML Tgndmons ggndob
dmbA9bs, MYIEs 303096(MNL IMHYygds 09063
330090 nym, Mams 9g0dL 3530906hH0L Im3-
Y goo30mMxdME.. 1800-056 Bangddn dgnEn-
60L 09dogme dmbdMYdg00 gonym 03sdY, 6@
336MOMb oy oMo 3533096(HL FnbM30L 3MLSLY-
M39m0 3Mmabmdn. ndMmmnboym gjodms ydg-
Hhabmods 303096(hH0bM30L domn BagMAsmgmdnlL
d9hymo06900L 60bsoMI©Y30 nym.2°

23 Jackson, E., (2015). The relationship between medical
law and good medical ethics, Journal of medical eth-
ics, 41 (1), p. 97.

24 ob. 3mdgMmo, M. (2014). 500580560L MoMmbgds, Mmam-
Mg Gody. dmomadbgmo: dngns, 8., g9Mbsma ,8s-
MoamALs)xmg0s s 30bmbn“, Ne2(41), 61.

25 Varkey, B., (2021). Principles of Clinical Ethics and
Their Application to Practice, Med Princ Pract, Vol. 30,
p. 18, https://doi.org/10.1159/000509119

26 Murray, P. M., (1990). The History of Informed Con-
sent, The lowa Orthopaedic Journal, Vol. 10, p. 104.

0ma3006900m 033™gos bomYoEny, E®IL
30 bodommmab 0gdo 54odbs o 39309601
dmMmob 3Mon0gmomonb bobogmebenmeo 36009-
36gmmz0b60 3mMA3M69bH0y; o0 gmndgbhob
3oM9dg 9dodo 30M3o3L 3030960M0L BEMOSL.
33hmbmadnyMm 35030906(HL oMy dbmemme o93L
I8mM909, 33ngmb 003000 EN3bMBO o 3Mm3-
BbmB0, 0M339 goohbos Fgbodmadmmody, Jofmo
0300 00 063MMIs300L godgme3690009. M-
939 9908ds 6o 03MEYL, 93 MmMo 3oMndbn-
©ob MMIgmb 360g90L 330Mahgbmdob 3o30g-
B(0.000-30 9937005 6MMIdS 303096H0b30L
LAY 063MMId300b FnbmMmEyds, dnybyo-
3900 303000900b boddodnby, MYIEs BoMbym-
do dbg oM nym. ogomMNmaE, 1961 6ganb godm-
3oombymo 9908900L 88%-0s Tdoyomoams, MmAI
330M3hgbmosb 3609900696 ©NgbmdNL god-
3J00369000.7 gL dg0E30m™ms 1979 Bomb, MMES
3vdmznmbymo 99nd9gdnb 98%-8s dboMmn Y-
dofmo 3503096(H0LM30L ENOgbMBAL godbgmob.?®

Logddg aboy, MMA LodgEnEnbm 3Msgjhnznb
3ohgmbomabhymo dnagmds  3Modo3nma©
7600 goobomndab hgdbmmmanymo s 93m-
bmdnzymo 3Mmamagbab godm. gb nTomss gob3n-
Mmooy, MM goydzmogbos ambsbamgmodab
LgebT3bomMydm o bmEnomym-93mbm-
9039600 bhohyLo, 90mM30 FEMOsMNBENNL
6036900 o gobbLognomMmgdyma yyMmomgds
009930 393096, MmgmMmE 06030L O 3Ms
MmammE 539800 693ML. dgLsdsdnbL, d3hHm-
6m800b 3M0bE030L o390 9J0db osgznbms
0mz3amgmody, gondzmoe3bmb 353096(ML bLLDY-
©0306m 063mMId300 o 35L33DML 339M-
6oemmoOnbL 30M006¢g00, MMAMgdoE d30MmY-
0gmno 35(3096(H0L ™M300z303MM33930bZ0b.
3300 o3hMbm3nnb o33 9ababyMads Nnbxym-
MAnMyd o 0bbdmdnb, bodaMmommnebmdaby

9 3Mbxz0gbEnamMmOnL 1BMY63g3myma3sb.?’

27 Varkey, B., (2021). Principles of Clinical Ethics and
Their Application to Practice, Med Princ Pract, Vol. 30,
p. 20, https://doi.org/10.1159/000509119

28 Novack, D. H., Plumer, R., Smith, R.L., Ochitill, H., Mor-
row, G. R., Bennett, J. M., (1979). Changes in physi-
cians’ attitudes toward telling the cancer patient, The
Journal of the American Medical Association, Vol. 241,
No. 9, p. 898.

29 Varkey, B., (2021). Principles of Clinical Ethics and
Their Application to Practice, Med Princ Pract, Vol. 30,
p. 19, https://doi.org/10.1159/000509119
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x}JHMOMN3s, gmaznb mmbo 3MobiEndon-
o6 mnmmyymo gobobomgde dmzamgmodoc,
MHmIgmoE Y6s 3gbMmYmIL, My 3MB3MIBIYM
Jd90mbgzaz0d0 aob o 960b50MTEH3900 LbL3S
3M0b3n3L. 89330M 3MbRMNgH0ob ©oze3d0-
M900m 990830 P60 3obLIdMZMML Goghm-
0Mn30 dmzomamoy 303096(0L 606039, Mo-
©gob dgLBogmamon 0gbg0s 3Mb3yMnMmgdsEO
30M©0YmMY0900L Bmbs domn dnbssMbOLY
@ 3mbhadLbhob FomzomabBnbgdnm. Bogs-
oMo, 35309600 dmaym dgmdomgmodadns
s 95b 3oybogb LoLEMOIGM 0bBYDOYMO O9-
Modno. dywdnzn 0b®HmMo396Ma 3omghgmab
0m00309003 godmnbzns H3n3nmo o 9997-
3900. o 3MabEndn ,0390m9 Loggog” sgdoMmdy-
oL , 50060 oM B00ygbm“-b 3MN6EN3L. MYIEe
bdnMmo y3mm Moy d90mb3q300bmob 3309-
3L bLoddg. TogomMomsE, sbgmns d9dmbzg3o,
MmEs J0gybomasbo 3530960 Jomb 300MOL
bogmebmab FoeMAgbabmM3zob syE3omydgm
LOdgENENBM AsMY33D] (Bogsmams, dgdobo-
3960 396h0moEnab s3sMmathnb ©syg690sd9)
36 LObM3L goMEOE33Mgd3dY Bny3s65L (by-
mm3byho 3960H0monab 896y3900). J003Y-
M0 omgdndo yzgmadg 3oMmasm AsbL 80306,
MmEe Loggmab 390900Ls S 33H™MbMAnnbL
3Mnb3n3g00 9MmBsbgmb gzobgds. Lozgmab
3909008 0mddsds abhmmoymo Mmeno Hmo-
ooy bodgEoEnbm 3Mogdngedn. MYIES
9oL MMA B80gbagdmb y30MoHabmds 303096¢H0L
03hmbmadnsbmab dgoMmgdom, gb 0gbgds 3o-
Hhambomobhymo dogmds, M@ 9Jodbo o
303096(HL dmMmab PM0gMmMosL o3dbgozby-
0L 9090L/gEab YIMNNgMNMOSL 05383006.
0505b/ 9oL dgndanns yoMmo yJobmob 003830
0030b0 byMzomob dgbMmymMyxdady, ob39, 99-
3dans 990mgogads dmobnbmb 0030309
bbgoabbgs bgMmbom - goydgme3b690MMoNM,
00603ymnmgdnm, hyyomom, adymgdom ©o
5.0. 99Lodod0boE, FIMOgMN BobLOdMZMOZL
0dsb, 07 Mo 003330LM30L P3909L0. gbos 3o-
Hh9MmbomndB0L doMomoon sMba. 3odhgMmbognn-
900 dgndmgds nymb MOnmo s ddndg. Mdama
3o(hgMbBondTnb goMmamaddn ggjndo dmgdg-
©900L bL03gmab 39019000 (dMEsgM 30,00 Bnsyg-
6m H05600“) bagyd3zgandy, 0y 3530960 MBS
03hmbmanyMmo o6 dgHBomo® oMoy sdmy3n-

©909m0 (0sg0mM0ms©, 3Mgbohymn ©obyyb-
9309 993L 8d0dg v30AYMaMoONL, y3MgLNNL
06 6M3MAs600b godm).°

Mmooma 35(h9Mbomnddn dgn0Ee3b boMmmy-
®m990L, Maaeb Moyymons 080b oaqbs, nym
0y My 353090600 dM3s3hMbmBnyMo Fowo-
6y39homgdab domgdabsb, sbg39, nym My oMo
90033M© godaMmomgdyman Jdggds, Mmag-
o3 d99L0053900 99080b FoIMbobgNESb
3030906(H0LM30L MoMmgdymn Asbs. dzsEMo
3o(hgMBond3nb MmbL gdndnb Jdgagds, Mm-
dgmoE 3930906hnLbMZ0L LoMZgdMAL dMEHSbsL
nbobogb 30060, 9606000M3Y3900 08 d3hHM-
bmdoymo 35030906H0L bydsYMBEIMANM Goo-
6y3ghomgosb, Mmdgmog LMo 0bgmM-
d0ModymMmo o Jdgybomosbns. sdnmd gL
4090900 goydammmgogmns gnnznhn m3zom-
LaBMOLOM. 3d0Tg 3ohgMBOMNDBT0L FoLIHa0NL
dgmMmg dboMmgb AmMaAbdsMmgdmmobdys, 303096(H0L
03hmbma3nnb nd300m0 O P30IYMILO BMMTY,
Mmdmnb doby3znmsE, 9J0dab Mmena dgdmo-
R3M3amds LodgoEnbm nbggmmMaAsEnanb, 33M-
Bogmmonb ©obodzgdn 0bhgM396300L y3zgms
30M056(h0LS s IgmEnb d0bmEydnm Fsdnb,
MmEe LMY nbxgmmdnMmydyma 353090600
0MAg3L ©oLOAd3900 30MN3BHYONELD gMm-9Mm-
0. 98 dmEym3dn gJndab Mmeno IxdM©YMNY;
9L Bogmads oM ndmgzs 3030906¢H0L bobomaggo-
Mm@ 99000b 3MEboLY o J6sMyxdab bMymo
300mygb900b TgbodmgdmMMosL, JHMmmmEgdy
303096(0LES6 Jomab Mgdob o, gLodsdnbL(,
9003303 goydommmadgmns.”

4., budd©@OBAOBM bAdIMOICMOL
0603MEOLBO3M0NB6IM0O
bab0adI0

LodgENENbm  Lodomamomon  badsMmmmab
06hgMLbgghmMyamo  (0bhgMoobE3wnbyMn)
©3M3nJ. B3gHMOMN300, LodgEnENbmM badoMoe-
o 3Mob Ladomob bxzgmmgob dmmab gdos-

30 Tonelli, M. R., Misak, C. J., (2010). Compromised Au-
tonomy and the Seriously Il Patient, CHEST, 137, 4, p.
926, DOI: 10.1378/chest.09-1574

31 Varkey, B., (2021). Principles of Clinical Ethics and
Their Application to Practice, Med Princ Pract, Vol. 30,
p. 21, https://doi.org/10.1159/000509119
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30M906%9. ab dM0Ea3L LogoMmm bLadsmmmab,
3ba39, bodmgomagm s bobbmab bodsMoab
3bL399(HadL o oM Boxndmons Mo30 EIdMBomMbL
936Mm3ymo badsMmnmob gozmnbab.*

dMLYdMOL AMLOBMYdS, MMT LodgE0ENbM
Ladammomn gbgds bazgMmb, MMBYEAnE 3obm-
60 3obLL3YMMgd0m bgeb yB6YyMOAL 30M3 J3930.
LNBST30M dn LadgE0ENbm badsMmsmon -
Bomo gabznmoms badomomab bbgs baygmm-
9000, MmgmmoEos IMaghHmo badsMmamo s
LobbaAL LodsMmmamn, 3MnbEN3900b goAmMMy-
000. ®oJhmomnzow, HaMadnbo ,bLadgNEN6M
Lodomamoman® 3dodmnygbgds LodomomydMmnzn
3M009M0Md00b Bomom  L3gghMob d0do-
Mo LOdgENENbM Lodommama vMIaYMNMIdL

©@Imogdhm 3sbybobdgndmmosb, dmgsgm 3o
LobgmMdg3Mymgdm 3obybabaggdmmosl, oby-

39, ©@ymogham o LobbobLadsMMEMydMNg
3obybnb3dggommMosLb dgbodsdobn  mMebbdmonb
39M9dg 939MbsmoOnL gubg30Lm30L, 365LmOL
LobbenabbodoMmoMgdMmng 3oL bobAgzxdMOLL
3998Mmbamgdmmoncn  933mammonbs o
LOdgENENbmM 33mMamMMdNLMZNL - 930106000
abozab (Mo 06gamnbdn 833mgmmmos gababo-
agdv), 013000933 gmMOsdn EsbdsMmgdnbmzab.
300Lmvb, bLOdgEOENbm LodoMmmomo dggbgds
LobbaabLsdsMNMgdMng  3obLybobAggdMMALL
3Mbx309630smMmMonb  ©o330L  dM3omgmonb
©3MmM3930bmM30L, s0MMBHNLMZNL, bbgymab Bo-
Bogmgdab godmygbgdabmzgal, dom dmmab mMm-
3o6mg00b MBbmMMMOANLY O FoM®IE39™MxdnlL
©303960bmM30L. vLY39, Labbmab bLoadsMmmmab
6mmM3gd0 dmJdggdL nd d90mb3zg39803, MmMEY-

LaE 839MBoMMOsL d9196Yy39(H9b o Yomb ghy3o-
36 303096(L, MMIgMbLE Fowabyzghomgodnb
00000 of dgndamng. ghmo bohyzno MmI nm-
9300, LOFgENEN6M bodoMmmomo 3MEIMEIdS
300330560b dmgem 3bM3MYO8D) IO )ONI6
39M(330tM9000¢07. 09360 LognmbL, MMBIgMbLY3
09M0b®H-090003MLYO0 gobnbomszgb, vg3b dmo-
960 90003900 3o3mgbo. sdnhmad 3609369mmm3e-
600 LodaMmmEMyOMN30 O J003xM0 Loznmbgydnb
9MM3369000bgeb godng3b0.%

32 Janda, C., (2019). Medizinrecht, 4. Auflage, Minchen, S.
27; Janda, C., (2022). Medizinrecht, 5. Auflage, S. 27.

33 Foster, C., Herring, J., (2021). The Law as a Moral
Agent: Making People Good, Springer, p. 63.

000006, LOFYEEENbm bLodoMmmoamo go-
6obomgds 3MA3M9gdLyMm  LodommmydMmo3
06hgMEabEn3mnbym ©oMgom, Moagob ob
39MmM00b690L domymnzgab, 9b6eE30L 306mb-
090mmodsb, bobbaob LodsMamabs o bo-
dmgomogm 3mggLgoL, s063MMgmmMdaby o
bogmzbmab boMmabbdg BMPYO3SL; obY39, 3506-
0M0gmmosb smng30ab Tgozm-bmEnsmym
©o 0gMoogm 39(h93mMno.3 Lodgooznbm
bodommamo sMmab LodsMmmmalb 3MI3mgqLy-
Mo gobznmomgydymn oMmagn, MMAgmoE dm-
0393L bLLdgoENbm LOJTnsbmonb LxgMmdn
LOBdMBIEMYdMN30 yMMngMorMdgdalb dmabab-
M03909m bodommeob bmMmTIgoL. dgbodsdo-
Lo, LOAgENENbm bLodoMmoab bLogobo ab
LadMGoEMYOMN30 JMMngMomagdns, MmImY-
003 bLodgoEnbm bLogdnsbmdab gobbmMmizn-
qmgoob 3MmEqgbdn BomMImndmos. Lodgon-
306m@ gobnbomgds Loagdnobmods, MMAgmoi
39MM00690L LOBgENENEM dMALLbYMgdOL go-
693000 o MME60BYOLL, 3ednabms bobag)e-
Mym-g30gdaomemanymo  3gmnomEMmgmonb
99MY639mymMBsb, L3dgEENbM gedm3zm™Y39-
00L AohoMmyoob.>

LodgENbm LodoMmmomb og3b goM3397-
oo 6036900, MMIMgdomsE nb gobbbzozgds
Lodommgab bb3o aMExdnLasb. boyyMomg-
0mo LYFgENENbM LodsMmmmab d53wggn Mv30-
by dyMg09d0:

o. 0bos d9Mgymo, Moaeb dgnEegb Lo-
3500m ©o 3gMmdmbodommmydmog xamMmIHdL,
dohgMmoomymo o bodmmEgbm bodoMmmemob
(Bh303go0mn  LsdsMmoab,  bLodmgsansgm
LO3MMEgLbm o Lobbmab bLoadmmEgbm bLodo-
Mo1mab) 6mM3goL;

0. LOdgEoENbm bLodoMmmomon ©nbodon-
3300 boboomabos, MoEaged Tgo3nbob
006033MmAgmms Logdnsbmdob dmaAbgL-
03909 Bgbgob ymzgmmzgnb ybos d99d-
omb 333HaE0d 933009 M sbo ©NV3-
bmbBHognm, MgMmodnym o Zodmz3zmgsznb
3MmMEgYMgd0sb;

34 amMmegmosdy, ., hohodsns, o., (2015). domymngs
00 bddge0Enbm Lodshmama, ™o., 32.

35 Arunesey, C. B. u gp., (2022). MeauumHcKoe npaso:
yuebHuK, noa pes. Aruesey, C. B., Bacunesnua . A,,
MuHCcK, 8.
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3- 900Lmsb, ab mongddhaMns 0doo,
Mmd 3o06mbo gobLodM3Mo3b dob o6000-
©93MYMOD;

©. bodgoEnbm Lodommoma Ighbomoc
0939M3¢)0 boboomb shoMydl. dobdn F9dos-
3amo ogmooymo bmmagon osbhaMydb gomo-
396, dmMmomyM o BYbadgbdomabhym bo-
Lo, MYIEs oM dgndmygds godmoMmogbmb
dbomgos L3gEnoMyMo dxmobbdgdgdn, 3ob-
LognMmgdam 33306, MMEo Logdg gbgds LodM-
3omydMng BobMmogbo o #bIMMNYEMMOLL.3°
nd3g9Mmathoymo bmMIxonL Mmb TboamggoL
oM 09300 08 65L0LEOb goobzgznbs o yMmo-
gmomonb  bbzegzemo dmbBybmoggdalb T9-
LodmydMMd.¥

3o0bo3nmMmydymas ombndbymon yMomog-
Momogdnb dmbgbMnggdsdn LogmmadmMmabm
3JMHadonb Mmeo. 8603369mm3z0b0 LogMmo-
admmobm LodommmydMnzn o§hgdnsb Loyy-
Momgoms ,,93mbmangyMo, bmEosmyMo o
3ombymyao 383mgo900b dgbobgd” bLogMmmo-
dmMmobm 3oghon. 08 3ogob 39-12 Igbaob 3oM-
390 3369hHnb dnbg30m, bgedgdzzmgman bo-
bgmdboxmgdo snsMyd9b ,Y39ms 0303600
393mg0sb ydsmmgbo bomMabbob gndnldyMm ©o
Lbojozngm 5068MMYMMOSdY.” Mo MmJdo by,
b ofm d0bobgds 693ohnyM gobdmMInmgodsdo,
MmMammE 93503YmMaBmonbagsb Mme30LIBMY00dY
793 900. sLYMO JRMYOS oM FgLMYMEJOMEY,
03 9L E¥IM3Z0YOYmMN 09690ME d3dN3b0L
mMagobn®ddn d90mb3g3000MmO70Ly o Foyo-
3mgm 3MmEgLaody. bogMmmedmmobm Jog®ao
39060(H303905™M0 JRMgos F363MMNgMMOOdY
ndmggze dgboadmgdmmosh, 30MTs Mo30LY%3-
M 30000ML goobyzghnmagds boggmam bbg-
JmbY o F96IMMgMOdY. 9L P39390M©Yd
LodgENbm dMJdg90900b AohoMmygdnbmzab
006b3MdabL go3qdsb.®

000006, 0mbnd3b0Lb MomMbNS oEEdN360L

JI8MIo0sms 93Mm3yman 3mb3gbiEny, MMIgmogs
09-8 dgbmab ®sMmgmyddn 0Eo3b 3930960 0L

36 Varsi Rospigliosi, E., (2003). Medical Law: Perd, Inter-
national Encyclopedia of Laws, Netherlands, p. 43.

37 ab. Bydlinski P., (2007). Grundzlige des Privatrechts fur
Ausbildung und Praxis, 7., wesentlich Uberarbeitete
Auflage, Wien, S. 13.

38 Janda, C., (2019). Medizinrecht, 4. Auflage, Minchen,
S. 28.

30M0 o30MbmaAndb. m3bsE 393036H0L
300 3mb3Mgdyem LOdgENENbmMm AoMy3009
06393090 BshomyMm g9aL, LsdIEEN6M
3MmMEgYMab As@homgds gmbydMmn3om #o6-
dmogmo o bMymbanm3zoebo 303096¢0L mo-
6bdmonb gomgdg agnemaobbdmOL dnbo a30d03Y-
Mo bgandgnbgdemmonb Jxumydab oMm®393aL,
Mo3 00030360L JaWMgdsms 93Mm3ymon 3mMb-
3963000 39-8 3xbmb bgmymazb.®

3030906(H0L  93MbMBny  v3hMbmIn7M
J93mMg05mo godmzmgbab gMmm-gMaomn gmmavy,
MmdgmoiE  339330MEgds  0bymmInMydym
036bdmMoOsL. 0bxzmMmInMydymo ™mobbIMONL
3°39900Lob gMNEMMYMOE Y6 nYmbL OEY-
mo My3)60dg 6abo: 6300ymMBMMANIMOY,
3°006yYy39dh0omgonb domgdab dgbodmmgdmm-
09, 303096(h0bM30L LogyMmMa LOFgEOENEM
0gmdoMmgmonlb dgbobgd n6xmmAszoob god-
3036900, 393096(HL P6o 3JMbaL oEbm-
009M9000L P60M0 o Job b Fggdemmb go-
©006y39homgdab dnmygds.«©

3030906(HL by 39dmbalb Lomsbom 3o-
Mmo9go0 o Lo3doMobn MM, ZoosbomndmMbL
3mnbognb dngMm dobmgdyma 3bmodgodn, 3o-
600006 006bdMdNL bg0syMBMMdNmM 3oEgads
3odmmo3bogb goydemmmgdgmo Dgbmaenab o6
bb3go goMgdmndgdab B9303™gbab gdnom 65daL
390m3m9basL. bogdg abos, MM 0y 39309680
0006megb nbxmhdogns LodgenEnbm shozma-
amh8300 (090030896 8mdhn) dnonb Lybngdb
dmhob 35306, hmgo nb ndymaxgdmes dongho
b8hgboby @0 eomeEneMAnb degmadshgmosdn,
60309000 Logohoyems, hmd 8o6 n6xmhdnhy-
0900 3900fY39800900 dnommb. 35309603
dgndamgos MAg30 bobmzmb sbemomydlL, Mm-

39 Jehovah’s Witnesses of Moscow and Others v. Russia,
no. 302/02, 10 June, 2010.

40 Carmen, M. G. Del, Joffe, S., (2005). Informed Con-
sent for Medical Treatment and Research: A Review,
The Oncologist, Ne10 (8), p. 637; d0gnys, 8., (2022).
0bxzmMmAnMmgdymo obbdmodols goggdol mgmmb
§2L700 988N560L PBRMIOSIMS EIE30L g3Mm3ymo
Lobodsmogmm 3Mmog@ninl Bobge300, LEIGNSS
3603010 ,500580560L PBRMIOSMS O(33S: Lagmamo-
dmfobm s gmm3bmo godmEnmyds”, My. 3m-
390y 3., Md., 180.

41 Konovalova v. Russia, no. 37873/04, 9 September,
2014; sbg39, A.S. v. Hungary, CEDAW/C/36/D/4/2004,
29 August, 2006.
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dgmmo 0dM03, 3bony, 3nb 3MAY356D9 gogamg-
6oL AMobgbL. MYydEs, My 303096(H0LMZ0L gL
MmA93900 oMb oMo 0MJoB70ds, 0MITJ® Bo®o-
6y3ghnmgonb dobomyde sdshgdomn ab-
xmMMm3sE0g, 30806 dabo bodmemmm goobysg-
Homgds (sMAg3560) 0gdbgds 33hmbmanyMa.
303939, 9gbsdgmy, 35309060 89™MbbAML o6
3/ ©omabbadmMbL B0boondol, dnnmmb ggo-
9oL Aobogngdmn. 30309603 MMAB odmbogmb
006bdMody, ab 994080b 9003009000 LoZYNSM
30006Y39hH0mgdem 093930, dgLadsd0nbY, 3o-
3096h0b 309M B0mgdymn 3osby3ahHomyoss
096900 03hmMbmdnyMmn.«2

3800006, LodgoEnbm bLodommmab byg-
Mmdg d906086900 g3Mm3Igmo LodoMmoab
393™9653. Logdg obos, MMT g3Mm3ymo bo-
dommoma dmnEe3L Fo6dMogmmonb oE3e-
L6 V3d3d0MYdYm BgbgdL, MMAYgdnE gbg-
00 bgmdgdzzmamo LobgmMdboxgmgdobmzanb
gbmamgdabs s TMMIL 30Mmdgdob Foyd-
5m09Lg00L. 93Mm3ymn bodoMmmoman 63300
LobgmMA6xMxdabm3z0b 83da6Lb 3mmadngob
dmbobmgmdalb  3063MgeMdab boMmabbob
300007000, 939003YMamMoxd0b 606000393
omdmaenab, 3060M0gmodnb oE3nb bggmmdn
3obsmmgo0b Jomgdnbs o Lb3s Loznmbydob
0000Mmy000.2 39Lo0000bdE, gLos FoM-
33990 mMngbhnmo, MmImoms3 bymddmas-
6gmdgb 506o330L LaygmMmdn 693Mo bLoby-
mdbogzmydn.

LOdgENEN6M LodoMmmomo 3dobg3nm36900
Moy (3md3mygdbym) Eomams 3ohagmmasb,
Mmob godmE LodoMmogdmnzn Mggxmamgdab
0900mEa00 gobbbgzegzgdymo 096900, LaDMPGS-
©mMy0Mn30 9McngMamonb bobosmnob godm-
0nboMy. Bogomnma, 30600006 F36E30L
byzgmmadn gobznmaMmydyo YJMomngMmmMogoab
309(HaLMOY LodmgomagmbodsMmmnmgdmagn
boboomabos, bLodoMomgdMmazn MYaxmoMy-
00L dgomeEon o3 d9dmbzgzedn 9xundbgds bg-
oomm3zom B9LgdL. 0y LodgoEnbm bodommo-

42 0009, 8., (2019). 353096&0l 3nMon 53EMbMAnals
©5(330L5 Ey NbxymMInMydnmMn ;sbbAMdOL goEa-
90l 030L701MI0700 (JoMmonamo s J3Mm3ymo
900gma3g00), JnMmbogma ,Lsdsmosma s dbm-
gmom*, Ne12, 52.

43 Janda, C., (2022). Medizinrecht, 5. Auflage, Miinchen,
S. 28.

odn gobobomgds LobbmabbsdsmmnmydMngn
JM0ngmomogon, dsdob domo Myagymomgdab
0900mEad0 mM0gbhnMmydymns s3Mdom390%g,
bmmmm s@dnbabpMmogoyma LadsMmnmgdmagzo
7IM00gMomogonb @Mmb - Fo3smEgdymyg-
09 6Ly 0D+

LOdgENEN6M Lodommomdn 0d3gMo¢0YEO
6mM07000b 0MLYOMOOE 09690M030 nbS nymb,
Moasb LLdgENENbm bLodommoman, y3nMm39-
gL ymamaby, bogamm bodommmab oMmgns
MM gognoom. LLdgEoEnbm LoadsmMmmab
0Mog30m0 39bohnbmznb, 046905 gb 3mb3n-
homymo bgdbhmMo, bogdndm ZMmbbHMaghgdab
bLodommomo, 3Mmxgbagmo badsmMmomon, bo-
Mm3mbHnggdal, LSTgE0ENbm Tmbymdogmog-
d0bo (3MmEYdHgo0L) s BoMISEI3HIMO Ls-
dommon, 9730mModgmns MmgmMmE bogoMmm
Lodommeab bmmM3gdab bhMmydbhymab, by Lo-
s0Mm bodaMmomab AMABgLMNggdgmn nbLEHMY-
096(H900L gogq09. 9L ya3mm Fgho Jobomgdny,
MmEo LodgEoENbm bodommnmab gb bsbomo
gobobomgds 3mdgmEoym sdnbaobhMmognym
LodoMMNEMOE.#

0030M0my, bodgoEndbm dmabsbyMydom
LoMEgOdMMO o Lobgmdbogmb dbMoEsb o0
0mabobyMmgonlb d60BdMOMgdab 3MmEgEYMS
9939d6900 0339Mod0IMO® ©3©ag60m Babmo
03030 ©o(330D. gL 3ymMnbbAMOL MmamMmE Lo-
0900306Mm ©abgbydymgdob dngMm LodgENEN-
bm mg3ydgbhoinnb bEmMam BoMIMYdsLY O
39699 dmaLobyMgosdg Looggbhmbm3zalb Mg-
deyMmo 06gxmMmaoEnob d0bm@gos, nbg sbgmo
0bgmmadsznob BoMEagbobolb bLobgmdbogm
3Mmamodnb ggamMamgddn sdnbab@Mmogoymaon
mMgobmb dbMoEob 8b3dMOYMgdoL Im3zomg-
mO0b 65MIMAMOSL. BoMmagbom nbxmmaIs-
300d0 sMbydomn d9nLodsdmdalb godmazmabs
dgndmygds gobab 3mobozobomzob mobbob
3600 MoyMgdadg yoMmab mddob o6 3339 obo-
dmayMmgoymo  msbbob ©odMYbYdaLb o3e-
mgdoab B0bodnMmmos. bogdommzgmmdn bLLO3
,00090003006M  LOJT03BMONL  Lobgmdboxym

44 Arunesey, C. B. u gp., (2022). MeauumHcKkoe npaso:
yuebHuK, noa pes. Aruesey, C. B., Bacunesnua . A,,
MMWuHCcK, 8-9.

45 Ratzel, R., (2008). Luxenburger B., Handbuch Medizin-
recht, Saarbriicken, S. 3-4.
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M933m0M9o0b LosggbHML” 930mgds LoadgEn-
30b6m m3ydgbhonnb Mg30dns. 3gMdme, dob
3Ma339hgbrnodn dgnb, osabhyMML 3oEn-
96hob LodgoENbm M3YdgbhHoEnsdn osMbY-
0ymon dmbozndgdab dgnLodsdmods dghHymon-
6900L LOLHYTOT0 FoOETY™ NIZOMBLY Y
AoMg30000b. gMm-gMmam LoJ09%) OE3NbE.,
Mmd 03 LognmbgdobL gobbomzgs sNbaLHM-
30gmo badommmab dgbBozmab Logsabno.*
39M©y 330Ly, LOIJENEN6M doMamab Bc-
006936000 60MAMJOSL o9d3L LobogmEbenm
0609369mmos 353096 0L  Fo63MNgeMMONL
0gmdoMmgmonb goyndzmogbgdnb 3ymbom, 3o-
BLogyMMydnm abym 30Mmonxdodn, MMEILLE
303096(0L 939MBogmmonbm30Lb gMmomon LodYg-
©0306m ©obqbydYmMadalb IMbabogmds bos-
9oMmabo oMy o ddshgdom LogoMm bgds
bbgs bLodgEOENbm EobyLYOYmMadalb AoMmmy-
mmody. 88 090mb3g3080 353096(H0L FobdMmMg-
@mmOonb damdomgmonb dnbndsym oMmmdn
3o903m0ogLgd0bM3NL sMLgdomny, gMmma DLo-
09003006m ©obgLYOYMadnEsb TgmMy LOT9-
©030bm obgbydymgdsdeg dodbndomyMo
9900 0b6g3mmBo3ns omb930gL. osmbadbymo
bognmbo 0B300vy gob3dnmmodgdymon, MMA nb-
ammdsznob @mMmym  gogzmob  dm3yzgos
©mmnb 93nMmg dmboz3gmadn 3nMzgmomn bo-
9900306m 3sdm33m93900L 9BIIHYMa© fio-
HhoMmgds o bogoMmm bLodmdsgzmm bLodgEnEn-
bm ombobdngdgdab Mmmymo gobbodmzmo.
qb 80905MmMx0s odYLAHYOJ NOZEMDBLY,
Mmdmab dgLobgdsEg nbmmaAsEnob d0bmyds
0gmmg LodgEENbM EsB9gLYdYMadsL odmg3b
LTy 0oL, F0gLNFoMYMOE IB306MM3MbL
dgbodemm LOAgEOEN6M ENgbMBYONL dMgo-
Mo 03 3730MIOIM0 3adM33my3900b 3dom
©mmob gognmgdnm d3nmg dmboz3zgmdn ©o-
L30L EIBYLAHIOPMO ENgbmBN. ;y LodgEo-
306m ©obgbydyagogdb dmMab nbgmmMaIsEns
3MLMYMYMBOMIEd  goB3momn, smbnd-
byamo gabab dgmg LOdgENENbM 3mnbngodn
3o0y30b0ma 353096¢0L Todomm bLogomm
LodgoENbm MMbBabdNgdgdab ©oa3006900m
3obbmmEngmgdnb MabzL. agogdmoMmnzs, gb

46 Logomozgammb YbBgboglo Lobsdsmommmb sdo-
6obEMozoYm Logddgms 3sama@nl 2023 Hamol 1 Go-
ool Neob-9(3-23) gobhnbgos.

3odmb3ggmons ndom, MM3 LOIgENENEM EO-
BaLaoMgds 0dymad Ny, ©NI3bMBOL -
LoEEgboE bgmMdgmMmg gonsMmb ab gdy, Mo
30M3gmds  LOdgENENbm  O6gLYOYMYdsD
0006 IMM3LgdyM0 303096¢0L G90mbBIY-
00bsb P339 3onoMms. LOIYENEN6M doMomdn
20bobg00 303096H0b F063MNgeMMONL dgm-
00Mgmoy, Mol Lo®YJI3zMOE 9JEIdS #36IM-
09mmonb dgmdomgmonb dgbobgd 3bmodab
3°390s0L. gb 3bmds 8908gmddn BoMgEanby-
00 00 LoOgEOENEM EOBgLYOYMYdLL, LooR
30000340300 303096 0. o30ohmd LoJoMmmM3]-
mb bLogoboENM 3omohod sbndby, MM bo-
07000306m doMomdn 6300b3ngMo Lobob n-
936mBab (EsdILHIOY™0 07 EIDILHIOIMN)
dbob3zoL 09§3L goedbyzgdn 3603369mMMoL 3o-
3096(h0b godm363Mmgmadab 3MmEgbdn o
LOdxENEN6M doMdmnb BoMAMgdalb o3 6gLAL
©oMM3930 Jabab LLIgEOENbm d7dmbzyz0bL
000090 ©@obMymMydab MgomyMm bLoxmMmbyb.
0nbndbymoeb  godmdeonboMmy, gMmo-ghm
LL909%9 EVEENbEL, MMA Mmammz 3530906 0L
3969M0LOL F36dMMgEMOnL dgmasmgmodnb
dgLobgd 36MdAL 3oynEgxdmmoy, 0Ly oL33-
oo 3mnb03M 0ogbmdIN MxMa3g3dnb ©o-
936mdabLy (sMbHodNMyMm LHgbmzsMns MY
863039 36930mMb60s) S JoM©amamanb ©nsg-
B6mBaL (M3bdHsdamMyMma bhgbmlsM©ns) goyom-
30m0ob606gommods, domn 860d369MMONES6
3o0minbomg, gabab sEINbobHMIE0xMO
mM3abmbL dngMm 3MmPgbomo bobogmab go-
0myg69060bL Loxyyd3zgmb. ImEgdym dgdmbay-
3000 30MmL dgnhgMes MAgbndg 300 bLo-
bgmdboxm bLyMm@Hogozshnb dmJddgEads ©o
099399 ,,330¥YY0gm 3gnEnbsdn“ 2-m30-
obo 3mMmagboyma Mgodomobhsgnob 3nmMbob
303mo. 80 30Mm090dn 506a330L LOANbNLEH-
Mmb 3Mmxygbogmo gobznmeMmgonb Lodgm-
b30L EOBIMIMd AL LaboMaggommE Bno-
6oL 065dMYMYds IMNOBMYOL LoJoMmmzgmmbL
BdmMaan 3dnbabhmogngmo 3megdbob 207-9
00 208-9 9bmgd0b godmygb900L. sb0dbymo
3Mm©gqdbob 208-9 dgbeab 30M3gma Babomab
d0bg30m, bobgmdboxym sEdnbobhMmognymo
mMaobmb, sby39, dnbo Mo6s3EmdMOAL 30Mab
06 08 mMmgobmb Lbzo bLobyWABoxzm AMLLD-
LobyMab o6 LagoMmm BMbLSBLSbYMAL (oMo
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0@ Odybmab 89-2 bsbomom gobLodM3zMymn
bogamm dmMLLBLSbYMALY) BogMm Mma30bo LSB-
LobyMygdMngzn dm3zamgmodab dgbMmymgdabob
00y96909ma B0sbobomznb 3sbybobIggdgmMns
bobgadbogm.~

3939 Lonb®aMmabmo gMmmn bLognmbo: dm-
30900 LOAgENENBM EB7LYOYMgOSL oM 5g3b
3396089 IMTLLbyMgdabL gobbmmEngmgdab
dgbodmgdmmods, MeEasb obgbgdymayds ofM
mmObL 3Mb3MyHYm bygmbebymb, @absasML
06 oM 3yo3Lb L3gENOMALHL. dsMos LEMMY©
0000 EobTdoMmgdom 36o ©anb3ob bodmemmm
©036md0. dgbadmmmy, gMa LodgENENbm Eo-
6Ly oYMY0sd0n AahoMm@s 3Mb3MIDHYMO 33MY-
30 b LOIgENENbM d3sMohnm dgdmbBAg0.,
09mMg bodgoEnbm dMJdggonb gobbmmEng-
mgds bagoMmm gobos bb3s LodgNENbm E8bg-
L9OYMYdsd0 O LodMMMM ENZbMBN LI
09L00g LOdYENENBbM sbybLydxmMgdabL 9gndady,
Mmdgmo3 sbomAgbn mMmo LsdgEoEnbm @s-
6Ly oYMYO0L 33MY390L IBYIBS. MMEILIB
bbgs LadgENbmMm ByLYOYMYdg0dn gobbm-
ME09mMadymads 33939000 gobodnMmmos dgbo-
09 LO3gENENbM 8BqLYOYmMgdaL 9gndob dngMm
3M3LBMMO PN¥3gbmMBAL obdy, Lodn3g 0dbg00
30Lybabadggodgmon 89w g0bmznb nd d9dmbzy-
3000, 007 09Lv3g PobgLydYMYdAL 9jndds LEM-
Mo 090x33bo 0L bymm sMLYOYMo 3393900,
003M00 0MaLBMMN ENOgbMdB ob3s 806507
AohoMmgodymoa sMmsbbmma 33emq3900L godm?

Lagdg obos, MMI g LOAYEOENbM -
690901 M90030 33901 MAd dJ3EMAND d3-
odmgoy JoMmesdnm3Mmm3mMmEnymoe gobbo-
v03mMmb bb3o abgbydmMgdadn bodmemmme
dMLB6mMMn dga30 _ dMLEMMN ©Nogbmdo.
d9Lododnbo, Lb3sEOLb3s LodgEoENbm ©o-
69LgdyMgdsdn oMLyOYM 33m9390L dmMAb
30060908 mmagnznMn sod30, MmIgmoE bdoM
dgdmbznzedn bygmdyman 3oMmab 3sbybab-
03900mm0o0LEEb oMNEYdobs My ondYLHYO-
mmoOsLMdb sbmEnMmEyds. 3dxmogboy, dbaosb
d90mbgzn30d0 bLLIgEOENbM oBYLYOYMYdLD
3 9b63MIMMbL 0bgmn Loddnobmods, MMImab
3obLobmMmEngmMadmo dob oM og3b dgbodo-

47 Logomozgmmb YbBgboglo Lsbsdsmoemlb  scdon-
bobEMosoym Logdgoms 3omo@al 2021 fHanol 1
03mabol Neob-853(3-20) gobhnbgoe.

dobon 3Mmagbogmo 06396¢MoM0 o oM 3yo3b
Lomobsm bgmMmL L3gEnamab@n. 33sLML6,
0y bbgzs godmbogzomo sMvy, dgbadmmy, bb3s
LodgENbm  EJBgLadYMgdsd ohz30MoML
»,000b3oMab" Mmoo o gobsbmMmzngmb bo-
09000306m dMAbobyMyds, TogMod o8 3oMm-
09000 6o nymb yBMPYb3gmymanenn Mmgm-
ME 339MNiNE0YMOE 33M93900L BoMTIMY0y,
0Ly ©0gbMdNL Eodbdgmn LodgENENbm Eo-
69090 gd0bL 9g0dmob LMo s dDYLHO 0b-
ammdoznob d0bmegds. bLb3s dgdmbzgzedn
©0E0s 33bLYbabA3gndMmONLEaeb mogzab ofmon-
©900Ls o LOAYENENEM oEogEmMAgdNL bo-
xmMmnbggdn. bL3-0bL 1007-9 Igbeob dobgz0m,
Lod9gNENbm 1bBgLydYMgdadn d39MboM-
00bsbL (JoMyMgogmo m3gMmsznab 56 sMILEM-
M0 ©003bmd0m ©sdagsMmn 89w9gn s bb3.)
30M0b  $63MMgmmonbamznlb doygbgdymn
B0ob0 9600MoM©gds bLogMmom bLoxyydzmg-
000. 3Eo B0obob dndygbgdgmon dgodmads
30060300 EgL 30LybabAggOMmMONLLZSb,
03 ©009(h30390L, MM B0obob oEaMIs-
do 3oL OMogn of Toyxdm3nb. dgLL0SdNbYE,
Bgdmm ImEgdxmo  dogomocn BoamIMIMOL
39093 LoMmomymggob: dgbedg LodgoEnbm
©o6909073mad0b 994088 Pbo @odd®H3nEmML
Loggmama dMagab sMaMmbgomods, MMI ;v30n-
Lo 30bybobAggdMMdY godmmMaizbmb. 83sLM6,
©adoMamMgdymb gongnmmgods 3obybnbOggdg-
oo bYO60gdHoL owaaboe.

0339Mod oo 3g00mo  domoynmgdab
3993390 06LHMYJE0900b Fgomeny, MMA]g-
03 obaboamydL y3nMm3zgmgbo@ domoygmg-
00 yMmogmomdgob. bodgnanbm boddno-
bmonEob godmdnbomg gb LodsMmmmgdmngn
JM00gmomogon 899bgos Fobwop3ob oby-
bYOYWYOg0L, Bomn Esm3gamo (LOMmIIOI-
Myan) gobymagnangdgdalb, d965MB900L
3.0. bobymAbogm MggymoEngdab dgbMymy-
Osb  (Bogomomo, ™0Eg6dNMyds, LEAHSbES-
MmHodoEns, LIMHNRNENMYdY). Eab3MdaENY-
Mo dgomen gymabbdmob Lodommmydmo3z
3IM0gMmMogddn dmbobomgms Mmooy
006006MMMOLL. v3©Ybo, LsdgENENbm Ao-
9300 3ooby3adhomgdob domgoob YBMY-
00dmboaoy, doMomoEo, oJ3Lb 303096HL.
00 300m0M900d0 dgndagds Asdmysmndab
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303096(0Ls ©@o 9940d0b yMmogMmomodolb bLo-
domomgdmogn MYgymamgonb 3mbzMgbymo
0gomeo, Mmdgmog mob sbmozb dbmenme
LO39ENENBM LOTaMMIMD, gbos LodgEoENbm
AoMg30000b o3ze3d0Mgdom 353096(H0L o6
90bo BoMTIMToaqabab sdMab 3MomMmobhgh-
omonb 3gomn.«8

Jomoym bLodomonmgdmog bogmzqgdo bo-
3madoos dgbbogmomn  306oE30L bLOdo-
Moo, MmgmmE sdnbobhMmognyma bods-
Mmomab b6oboma. 3060Mgmonb ©o330b
3906mbdgommosh dbndzbgemm3zobgbo y6-
Jgoo og3obmos - 556o330L LobhHgdsado Bgb-
M0g30Lb ©aE39. bojommzgmmdn ssbdMmgmm-
00bL ©o330L bodamomab BmMInd0bL gMmcnsbo
3MOOB03330 oM 3MLYOMOAL. dgbadsdnby,
o9 6oMIMEagbomny, gMon dbMng, nb yodMmo-
30 Lo3obMbAodMM my 3ob6mMbg3900q0sMY
3gMo, Mmdgmoi 90 bygmmdn dmJdggolL o,
dgmMg dbmog, bbgowabbgs @oMamMomMagn 3o-
bmbo, MMIgdnE Pb3oos F36MMNgmMMOaL
©o330L 6mMAZ00L 36/s F36eE30L LODS-
MovMmob ©ogda3zdnmydymn bmMmadgdn. ,50-
60Mmgmonb oE30b dgbobgd” Lojomm3g-
oMb 306mbBob 1-gno dgbenb dnbgesznm, gb
3o06mbo s69LM0gqdL yMMgMoMdgdL Loabgm-
060gm bgmobyxrmgdab mmgobmgdbs ©s 30-
Mm90oL dmMmob dmJomodgms F36aMMgmMo0b
093300 bgygMmman.”

#5000M09mMmo0b 3oL dgbobgd® Lode-
Mn3gmmb 306mbo oMab P360d369mmm3069-
Lo bLodommmadMmogzn ©m3Ydnbho, MmIML
d0bg30m33 ©o3g60mas BMgsn 3mbBY-
™mohgon F6oE30L LxgMmMdn bobymdbo-
am 3mmododob 3M0bEndgdab, dmgomasds-
00 JRMH0500bL, F56AMMgEmMmoOnb LobHgTob
0omm3nb, MmMaab0doEgnoby o ox3NbsobLy-
000, LodgENbm Lsgdnsbmodnby o Lsdgn-
306m  ©obgLbgoymgdalb mMmgabadogngm-bo-
domomgdmngn ImbBgbMmoggdobs o Lb3e
bognmbgonb dgbobgd. F3bwoE30L 3Mmaadngs
30300MEO ©o393d0M70mns F3boE30L ve-
48 Arveseu, C. B. u gp., (2022). MeguumHckoe npaso:

y4ebHuk, noa pen. Arueseu, C. B., Bacunesnya I. A,,
MMWuHCcK, 9.
49 9930Modg, ., bsBomady, 3., (2014). 5c0dnbabEmoisn-

a0 mmagsbml 3sLmbobBggdmMmody XsbdMmogmm-
00b oE30L bLydsmosmdn, 0., 72-73.

0060bHMoMgosbmeb. dIMmEgdymo  3obmbom
30033mnbbBnbgdymos  $96o330L 3memocn-
3oL 00m@Eobgdn, MMIMgdnE F96woE30L bLo-
domomgdmng dmBgbMmngqgdob gbads. 9439y60bL
ddabMmyymgdgmn bgmabyamgdnb dogm 3o-
bmbob Fgbmymgoabob 3obmbo dndsMmmymons
dMmogzomo bhMmahgangmo ggadob obgmagznbs
o d9Ld0sT0LN d9093900L FomMBg300L396.%°

bodoMmmzgmb dMmanb, 506MMNgEmmMdaby
s bmznsmyMmo ©s330b badnbobhMmm b s©-
9060bHMoEnymMn MMgabms, MmMAgmboiz og3b
I83mM90sdmbomgdy, Lobgmdbogm TomMmzab
099060909000 30MYb39mymbL FobdAMMgEm-
00b dommzgob bLMYmo LobdHgdab FoMmM3e O
d90b00030bo 3manahngnb gohoMgods. sdsbmMb,
Bomg3g domagdymons 3obmbo ,Logdndm bog-
0006mdab dgbobyd”, MmIgmog o69bM0ggoL
LodommmadMmog YMMogmoMogdL sdmyzn-
©909m0n bsggodm bogdnsbmdab bydngdHL, 3o-
M03903MLLY o Lobywadbogym mMmgobmgdL,
330903360 ©s 0yMooyan 30Mgdb dmmab (89-2
dybmn). gb 306mMb0 5©EI6L EIdMY3nEgdgmn
boggndm bLsgdd0sbMdab yxWgdab, Lodgwogn-
bm 3byzgho 3Mmxzgboymo gebznmamgodab,
bobgdbogm LyMbhogxnznMmydab, 3MMmAygLboY-
oo 3sbybob3ggdmmodabs o bbgs LognmbgdL.
obg3g, ,bLodmaomgodmazn F3b6IAMMgMdab
dgLobnd” bLogommzgmb 3obmbBob d0Baboo
9mbObgMdNL Fo63MMNgMMOnLL o 3bmzMma-
00b 306Lon 69L0b od3300Mx00L byendg-
6ymodo; 00300600L FobAMMgMOnbMZnL JLo-
ammnbm gomgdmb dMYb3gmymas s L.
9L 306mboE 930030Mm@ gobLOBM3MAZL LodMGS-
©M90Mn30 $363MmMgmMmmonb 3Mnb3n390Ls o
LobgMBB0TML 30MEYOYMNg090L. obobguy-
0gmon 3obmbgdn, bLbzs 3obMbydMIb ghmo,
0030300090700 36 @oE30L LadsMmommsb,
MmgmmE3 sdnbobdMmogogmo  bodsMmomob
6oboob.”

Lodommzgamb LobodsMmamm 3MaJdHn3e-
do 3gadmong3gme, Mma bgMbpoxagsbhob goggdob

50 00M335d7, 9., 3MEsdg, 0., dmM3gMny, 0., dsJodnMo,
6., bLb3o@omady, b., gboMmod3znmo, ., (2011). xo-
b6os(330L 306Mb3gdmMmMonl Bndmbom3s o Lods-
Mmogmydmnz0 sbsgmabo, mod., 76.

51 9930Modg, ., bsBomady, 3., (2014). 5c0dnbobEmoisn-
7o mMasbmb 3sLnbobdggdmmos xsbdmaomgmm-
00l sE30L Lydshosmdn, 0., 74-75.
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Logombo oMab dEIN6OLHMIEOYM bogdgmo
3omodnb gobbomzab bogobn. odmyz0m9-
0gmo Loggdndm Logddnobmodab yxmgdsb oML
3b0gg0Lb 3mmazqgboymoa gobznmamgdalb bLoddm
bobgdBogm LgMm@Hoxnzodnb goggdob gdoom.
Lo H0x03oMhNL goEgdobmznb dyE30MYdgMNY
»009908m Logdnobmodab dgbobgd” Lodommazg-
oMb 3obmbom oagbomo 30Mmogdnlb ©o-
339. LBdgNENbM EByLYOYMYded dgndmyds
0094L0dogyMn ELEN3MNbMn Labgmab bo-
bom godmnygbmbL bogdodm Logddnobmdab bLY-
0099®H0oL d0domm LodgoEnbm Eobgbydymg-
0006 3omo3nbyxmMgos, bmmm badgmb dngMm
3obLdMzMymMa Yd303Mabo 3obLbobBggdMM-
00b dMadvs LoabgMdbogm LgmHoxRN3odHOL Fo-
390900, 39L00300LYE, ETMY30Y0GMN bLYY-
Jodm Logddnobmdab JBMydAL v3Mdom3y.%
0050Lm0b, d9EANbabHMozoymo MMgabmb
9bM0V6 306MBLOBNBVOMAYaM, dMIMgyMO
409009000 90ygbg0ma B0060L 339M0GB030-
300bom3znb 6o gonM3zgL ,,bodboabyMydMazn
dmzomagmonb dgbMmymadab” 369000 B3b9E0-
700 o(H30MM39, Mo3 LogoMmmbodsMmmmygdma-
30 303™M305dmbNMyg0q00b gobbmmEngmgdob
3MmEgLbLb 3gamabbdmob.>” MmammE Bydmor go-
bbomymoeb AobL, LOTgENEnbm bLodomme-
oo o d99mnxzsmagmgods sdnbabhMmognymmo
bodommmom. LadgEoEnbm LadsMmmomo P3o-
3d0M©g05 LodsMmmab bb3oobbze bxygMmmbL
gsmom 6Mab: Lobbmab LodsMMdmMD, dEdn-
360b 3@3myd6900L LodsMmomb, amoghym
Lodommamb, bobgmdgzmymgdm bodommamb,
LogoMmm LoFaMmBMDL, bobnzom LodoMmmambs
©o bomgabm Ladommomb.>
396Lo3nmMMydMNs LOFYENEN6M ©o390-
99 ©adaMamgdnmab 06hgMmagbydnb oE30L
Logddgd0  LobydgsMymagdm  bodoMmmeab
Mmmo.  b3g3nBngyMns  babgmdgzMmymgdm
bodommoamab bmMAgdn, MmImydnl oMHaY-

52 Logomozgmmb YbBgboglo LsLsdsmoemmlb sdon-
BobEMoEoYm LLsJdgms 3omodonl 2018 fmal 18
mg@madomol Neol-257-257(3-18) gobhnbgos.

53 GnMo3zs, 3., §333madg, 6., (2010). Bmasn sdo-
bobEMmosoymo  Ladsmoraols Lobyemadm3sbgemm,
md., 146.

54 Herring, J., (2012). Medical law and ethics, 5.th edi-
tion, Oxford, p. 2; Herring, J., (2022). Medical law and
ethics, 9.th edition, Oxford, p. 2.

m0Mgob bLabgymMIg3MYMIOM oM EIOYMYOY-
0L, 8o0n ™Mv300Lx09xM90900L omzamabbnbg-
000. 0dEs 3obLbb3zo390m dgLodmMygdMMOLL
ndmgzo LL3-0bL 326-5 dybeno, MMAWobL To-
bg30003, LobYMBY3MYWIOM FsWMPIOYMY-
00L dgbobgd 6gbgdn godmnynbgds oby3zg bLb3s
dMabobgmdgzmymgdm 30M©J0YmMYda0d
0000M0, 0y 30MEY073madnlb boboomn@sb
bbgs Mod oM ZodmAEnboMgmodL.>® gb bmMm-
0o BoMm3o®Madnm godmanygbads Labodommem
3Mogdhngadn LodgoENbm 39MLbMBsMAbY O
LodgNENbm BaLyOYMgdaLb dogm 3o309-
bhob bogmabaobs o FI6IMMNgEMONLM30L
00yg6909ma Bnobob dgwgge@ BoMIMIMON-
™m0 ©3900L 330Mm0xn30300LL. AME9d 0
30M@E0YmMYds BoMIMadmods adeMomMy0y-
mob  20bmMYH Mo JRMYdab sMM3930L

09009390, dHoMxdoL sMibobgmdgzMmymgom
boboomb s dndommymns gmbgdmnzn o6 Am-

MomyMo B0obob 0b0dMOYMxd0L3ab. dgbodo-
0oL, @gmoghaMmo Boobab v6sdMOYMydabL
©9300M700L MML godmnygbgds Lobgmdns-
Mymgdm B0sbab 3mad3gbboMmydob dmMAbgbMmn-
39090 bmMmD900.%°

Lagdg nbos, MMI bygmdg3MYxdnb EOEI-
00 oM godmMmobo3zb gmagdyMo 3omey-
0xmgo0b  60MAMIAMOLL.  3omMEHdYMYdaL
LodommEmadMnz0 0796900L LOEE)bs® gobad-
LB M3MgmMNy 030bL goM3393s, Mo NYMOENYO
2390 9©093L LoRYdzWE B0sbaL BsMIMIM-
0oL - LobgmdgzMymgom 30MmOYdOL oM-
3939 007 FoMmombYBNbsdMBggm Jdggdom
dOLbmybHMn JmbydMnzn s sMagmbgdMmngn
JImM90900b bgmymazs.” bb3-0b 1007-9 Igbeab
0000600, MmO LOAgENENEM BYLYOYMYd.-
Lo o 303096(HL dmMab LobgdgzMymadm
30ME0YmMYd0eb  godmdnbomg B0sbab
003dmoYMY0sdY  3o3MEIMEIL IM0ghHyMo
3obybab3dggommos. @amogdbhyma  3abybob-

55 00309, 8., (2020). 306mbaldngMmo 35 ExdYMIdN0IN
yhonghomogon, 83-3 godmsgds, oo., 41.

56 LogoMmm3gmmb PB76sgL0 Lobsdsmormml Ladmgs-
aagm bagdgoms 3oamo@nl 2022 fenals 17 bmyddmalb
Noosl-1169-2022 gosfhy3g@nmads.

57 3396@0m0sbo, 6., (2014). 353076& 0l NBmMgd700 S
X968Mngmmodnl o330l 3gmLmbsmals Ladmgsms-
Jmbsdsmomgdmozn 3sbybolidggdmmdal Loxwyd-
3300, ™0., 55.
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0390am0onb dmbBygbmMnggdab dmaswn boxyydss-
oo bbg-ob 992-9 dybao. sdoymdsg LLS-0L
1007-9 dgbano gobobomyds ©gmoadbhymd 3o-
™MEg0YmMg090d0 godmbozmnbo.®

©abd36a

Mmmgmmg AobL, LodgEoEnbm Lodsmmamo
06hgMobEndmabymo aMmgns, Moaab dm-
03o3L oMy dbmemme bLodoMmmmab, dMIgE
053609M700L bLb3o oM3gmxdbLoE, MmMagmMoEas
00m9m039, 390003060, BLoJMmemgns. MoE d9-
9b900 LodommMab aMgms bobdgdoadn Lod9-
©030bm bodoMmmmab sgnmb, bodgwoEnbm
Lodomamomn oM dgndmgds LEMMbodM3Zbo
Loadomamab dbmeme gMmo PIMZL gob3zo3ym-
36mm. gboo LodoMONL oMmagn, MmIgmoi
amoEs3L MmammE bogaMmm (sdnbabhMsizny-
ann) bLadsMaanab, abg Lobbmab bodsmmmab,
LobgdgaMmymadm @o @amodhyMmo bLodo-
Momob 6560myoL. ggagdmdMnzam, dgndmy-
00 000J30L, MMI LLIgEOEN6M bLodomamomo
DMgoo 3goggonm bogzoMmm o 3gmdm bodo-
Momob 300M0EYMO 30M006¢H0s. 3d0hHMA bo-
070003060 bodoMmmomo Y6 Aonmzammb bo-
doMmomab 3ma3mgdLyM oMaoco.

33930 dabHYMgoL, MmI LLIgEoio-
bm LodoMmomn dmnEa3b Mmgmmz bgdoo-
MM3000 o d93Mmdomzam, 0bg To35™M©Y07-
mgogm  BgLgdL. bLOdgEOEN6mMm bLodsMmeab
©0ob3mdognyMmo 6abogma sbmznmeyds bodm-
Jomogm Lodommoammob, dozomExdxmMYds-
™m0 O d3Mdom3znmn 63bgd0o - bogoMmm bLodo-
000mM036 (3d0b0bHMmIENYMO LadsMmamn
©o bobbamab LodsMmamn). badgngnbm bLo-
domomab  9InbobHMIENYM-bodoMmommyd-
Mmo30 606noemo AmoEoe3b bLyMBogxzoEgoMydab,
LamBH0G03obHOb Foygddgdal, F6IMMNIMMONL
00gmdoMmgmonb dgbobyd mM3ndgbdHoEnab bo-

58 bybo@sd3znmon, ., bybo@sd3znmo, ., (2011). Lo-
bamdg3hymadm ©s EImoddymo 3sliyboldago-
mmoob Lomhgmadal 3mbinmgbins, F9Mbsma ,,0s-
Mo 3Lox M0 s 306mbn“, N3(30), 71-72; d0g0s,
3., (2021). LodgEnENbm EsHalydnmyoals dngm do-
yg690190m0 0560l 565BmsnMgdals b3gEoxwnls: 0y-
mMoymo s 3Mad@nznmo sb333@J00, Jnmbsgmo
,05M0mM3ALOXNMJOS S Jobmbn“, Ne2, 96.

0060mE 60MIMYxd0L, BoMIdEI3dDIMO LoT-
0006mo0bY o bb3zs 65L9xoL. LodgoEnbm bo-
domomab ggMmdmbodommeydmagn 6oboo,
doMmomoy, gbgds LabgmdgszMmymgom bLods-
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ABSTRACT

The development of effective mechanisms for the prevention
and/or alternative resolution of labor disputes is one of the chal-
lenges of the Labor Code of Georgia. It should be noted that in 2020,
in order to bring the legislation closer to the recommendations and
standards of the International Labor Organization (ILO), as well as
to the directives of the European Union, a number of changes were
made to the Labor Code of Georgia, including regarding the preven-
tion and/or alternative resolution of labor disputes.

Despite the changes, the issue of the effective use of labor dis-
pute prevention and/or alternative resolution mechanisms in prac-
tice is still questionable.

The article discusses the mechanisms of prevention and/or al-
ternative resolution of labor disputes provided by the Labor Code of
Georgia. The existing legislative gap in this direction is highlighted.
Based on the review of international legislation, effective mecha-
nisms for the prevention and/or alternative resolution of labor dis-
putes are proposed.

KEYWORDS: ADR, Labor law, Individual labor disputes
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INTRODUCTION

Disputes are part of human nature. It can
be manifest everywhere, including the employ-
ment arena.' Conflict is inherent in any organi-
zation and if not managed properly, such con-
flict will become a more formal grievance, like
a dispute.?

Employment disputes can be stressful and
lengthy, no matter what the reason behind them
is. They can be the result of dismissal, discrim-
ination, and a range of other factors. In most
cases, employees are willing the dispute to be
resolved easily and without a long, drawn-out
process.? Alternative dispute resolution (ADR),
is often regarded as a better option than the
more conventional mechanisms for the settle-
ment of labor disputes, because of the lower
cost and greater speed involved.* Nowadays,
solving and/or preventing any kind of conflict
at the workplace is one of the main prerequi-
sites for the proper functioning of the modern
labor market.®

The research conducted under the auspic-
es of the European Union (EU) and the United
Nations Development Program (UNDP) showed
that the citizens of Georgia most often com-
plain about the violation of labor rights.® Con-

1 Rwodzi NT., The use of alternative dispute resolution
mechanisms in labor relations in the workplace in
South Africa, UNIVERSITY OF FORT HARE, p. vii.

2 Alternative Dispute Resolution (ADR) in the Work-
place, The South African Experience, June 15, 2007,
p.9, <https://www.accord.org.za/thematic-area/me-
diation/> [Last accessed: 26.09.2023].

3 <https://www.giambronelaw.com/site/advice/dis-
pute-resolution/employment-law/employee-alterna-
tive-dispute-resolution/> [Last accessed: 26.09.203].

4 Alternative Dispute Resolution (ADR) in the Work-
place, the South African Experience, June 15, 2007,
p.1 Accessible at: <https://www.accord.org.za/the-
matic-area/mediation/> [Last accessed: 26.09.203].

5 Collective Dispute Resolution through Conciliation,
Mediation and Arbitration: European and ILO Perspec-
tives Nicosia, Cyprus, 2007, 2.

6 On the draft of the Organic Law of Georgia "On
Amendments to the Organic Law of Georgia “La-
bor Code of Georgia”, ACT (2017). See Human rights
and justice in Georgia: public attitude and aware-
ness, GG.42-45. <https://myrights.gov.ge/uploads/
files/docs/7951UNDP_GE_DG_Human_Rights_Sur-

sequently, effective alternative mechanisms for
avoiding and/or resolving labor disputes has
the most importance for the labor market of
Georgia. Despite the legislative arrangement in
the Labor Code of Georgia, there is still a ques-
tion mark about its effective use in practice.
The aim of the paper is to present ways of
effective use of labor dispute prevention and/
or alternative resolution mechanisms, by using
the method of comparative research analysis.

1. THE VALUE OF ADR
IN LABOR DISPUTES

The European Union has deliberately tried
to promote alternative dispute resolution
mechanisms.” International institutions like
the UN and ILO are promoting the use of ADR
in labor disputes, because of the various bene-
fits and characteristics of it.? Several directives
and regulations were adopted by the European
Parliament and the Council of Europe to create
a common legal framework for alternative dis-
pute resolution mechanisms across Europe.”®

The process of establishing alternative
mechanisms for resolving labor disputes in
Georgia began in 2011. The need to make chang-
es to the Labor Code was greatly accelerated
by the strained relations between the Geor-

vey 2017 geo.pdf>

7 G. De Palo; L. Constable, Promotion of International
Commercial Arbitration and Other Alternative Dispute
Resolution Techniques in Ten Southern Mediterra-
nean Countries, Cardozo Journal of Conflict Resolu-
tion, 2006, 303-304.

8 DIRECTIVE 2008/52/EC OF THE EUROPEAN PAR-
LIAMENT AND OF THE COUNCIL of 21 May 2008 on
certain aspects of mediation in civil and commercial
matters; DIRECTIVE 2013/11/EU OF THE EUROPEAN
PARLIAMENT AND OF THE COUNCIL of 21 May 2013
on alternative dispute resolution for consumer dis-
putes and amending Regulation (EC) No 2006/2004
and Directive 2009/22/EC (Directive on consumer
ADR); REGULATION (EU) No 524/2013 OF THE EURO-
PEAN PARLIAMENT AND OF THE COUNCIL of 21 May
2013 on online dispute resolution for consumer dis-
putes and amending Regulation (EC) No 2006/2004
and Directive 2009/22/EC (Regulation on consumer
ODR).

9 Ibid.
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gian government and the labor movements®
In 2020, the latest amendments were made to
the Labor Code of Georgia, regarding the pre-
vention and/or resolving labor disputes in an
alternative way." According to the latest edition
of the Labor Code of Georgia, consideration and
resolving mechanisms for individual and col-
lective labor disputes are different from each.
Depending on the type of dispute, in the Labor
Code of Georgia, we also consider the mecha-
nisms of both dispute prevention and its alter-
native resolution.

1.1. Dispute prevention
mechanisms in labor code
of Georgia

Conciliation, information and consultations
at the workplace, as well as the function of the
labor inspection service to check compliance
with the law of the situation at the workplace
on the basis of a complaint or on its own ini-
tiative — are the mechanisms for prevention of
individual labor disputes.

Article 62 (1) of the Labor Code of Georgia
defines that, an individual dispute must be re-
solved by amicable procedures between the
parties, which implies holding direct negotia-
tions between the employee and the employer.
Need to mention that this is not a mandatory
provision, as Article 61 (5) defines that dispute
arising during an individual labor relationship
must be resolved by following the conciliation
procedures provided for in Article 62 of this law
and/or by referring to court or arbitration. It
seems that, conciliation is an alternative means
of dispute resolution and as the legislator

10 Zhorzholiani L., “Resolving collective labor disputes
through mediation in Georgian legislation”, Thilisi,
Georgia, 2019, p. 16.

11 On the draft of the Organic Law of Georgia “On
Amendments to the Organic Law of Georgia "La-
bor Code of Georgia”, ACT (2017). See Human rights
and justice in Georgia: public attitude and aware-
ness, GG.42-45. <https://myrights.gov.ge/uploads/
files/docs/7951UNDP_GE_DG_Human_Rights_Sur-
vey 2017 _geo.pdf>

makes it clear with the given “and/or” connec-
tion that, absence of conciliation procedures
does not exclude the right of the party to apply
to the court and/or arbitration. The Supreme
Court of Georgia made an explanation regard-
ing this issue and said that dispute resolution
mechanisms are alternative, and which one will
be used by the parties to the agreement, de-
pends on the parties themselves.? Such word-
ing of the regulation on conciliation may be
considered as an obstacle to the effectiveness
of alternative dispute mechanisms to avoid in-
dividual labor disputes.

As a result of the changes implemented in
the Labor Code of Georgia, the regulation on
providing information and holding consulta-
tions at the workplace was added to the Labor
Code with Chapter 15. According to the Article 70
(1) an enterprise where at least 50 employees
work regularly, the employer is obliged to pro-
vide information and hold consultations in ac-
cordance with the procedure established by this
chapter. The right of employees to information
and consultation can be exercised through an
employee representative.® But the labor code
of Georgia does not suggest effective measures
for the protection of employee’s representative.
So, there can be a risk for the employee’s repre-
sentative to fulfil its obligation with respect to
the labor code of Georgia.

According to the Labor Code of Georgia, the
state supervises the labor legislation through
the Labor Inspection Service Article 5 of the
Law of Georgia on Labor Inspection defines the
role of the Labor Inspection Service in the pre-
vention of labor disputes clearly. According to
Article 5, the purpose of the Labor Inspection
Service is to ensure the effective application of
labor standards. To achieve that purpose labor
inspection, a) in case of request, providing con-
sultation and/or providing information regard-
ing the fulfilment of labor norms; b) providing

12 Authors, Commentaries on the Labour Code of Geor-
gia, New Vision University, 2023, see Supreme court
decision AS-873-1183-07 June 4, 2008.

13 Labor Code of Georgia, Article 70 (2).

14 Labor Code of Georgia, Article 75.
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the society with information promoting the ob-
servance of labor norms and taking care of rais-
ing its awareness by implementing information
campaigns and other effective measures.

1.2. Dispute resolution
mechanisms in labor code
of Georgia

As the mechanisms for alternative reso-
lution of labor disputes, there are various ar-
rangements in the Labor Code, in the Law of
Georgia on Labor Inspection and in the Law of
Georgia on the Public Defender.

Depending on whether the dispute is individ-
ual or collective, the use of alternative dispute
resolution mechanisms is regulated differently.
According to Article 63 of the Labor Code of Geor-
gia, a collective dispute (a dispute between an
employer and a group of employees (at least 20
employees) or between an employer and a union
of employees) must be resolved by an amicable
procedure between the parties, which implies
holding direct negotiations between the employ-
er and a group of employees or between the em-
ployer and a union of employees or mediation In
the event that one party sends the relevant writ-
ten notice to the Minister.

According to the mentioned arrangement,
the use of conciliation procedures and/or me-
diation in collective labor disputes is the only
way to resolve the dispute. The regulation does
not provide for judicial review of collective la-
bor disputes. It should be noted that mediation,
as an alternative method of collective labor
dispute resolution, was established in Georgian
legislation in 2013 and was aimed at solving the
growing collective disputes in labor relations
in a short time without court costs.” According
to statistical data, a total of 32 labor mediation
processes were observed. Out of 32 cases, 15
processes ended with an agreement, and in 9
cases the agreement could not be reached. The

15 Legal and sociological research of labor mediation,
experience, theory and practice, Human Rights Educa-
tion and Monitoring Center (EMC), Thilisi, 2019, p. 8.

rest of the labor mediation processes ended
with a partial agreement, or were terminated or
postponed.®

According to the previous years' statistics
of labor mediation cases in Georgia, 47% of the
mediations ended with an agreement, and in
28% of the cases the agreement could not be
reached. Given the short period of implemen-
tation of the mechanism and other challenges,
the current results, at first glance, may be con-
sidered a positive indicator.”

We can also consider the labor inspection
service as an alternative mechanism for solving
individual labor disputes. Since, according to
the Law of Georgia on Labor Inspection, the la-
bor inspector has the right to carry out state su-
pervision c) recieving and reviewing complaints
related to possible violations of labor norms; d)
inspection.

We can also consider the public defender as
an alternative mechanism for solving individu-
al labor disputes. Law of Georgia on Public De-
fender and Article 8 of the Law of Georgia “On
Elimination of All Forms of Discrimination” reg-
ulates the consideration of the case by the Pub-
lic Defender of Georgia, according to paragraph
3 of which: “If the Public Defender of Georgia
deems it necessary, he is entitled to schedule an
oral hearing and invite the parties to settle the
case. In case of settlement of the case, the Public
Defender of Georgia monitors the fulfilment of
the obligations defined by the settlement act.“'®

However, despite this possibility, the effec-
tiveness of the Public Defender's office in deal-
ing with labor disputes needs to be assessed,
to the extent that, according to the new regu-
lations, there is an intersection between the
functions of the Labor Inspection Service and
the Public Defender’s office. Because of this,
the Public Defender appealed to the Parliament
several times. "™ However, Labor Inspection still
has jurisdiction over discrimination disputes.

16 Ibid, p. 69.
17 Ibid, p. 91.

18 Law of Georgia on Elimination of All Forms of Discrim-
ination.
19 Ibid.
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2. CUMPULSORY ADR
AS AN EFFECTIVE WAY
FOR PREVENTION

OF LABOR DISPUTE

ADR in respect to individual labor disputes
is a voluntary mechanism for resolving or pre-
venting disputes in an alternative way before
court.® For instance, the possibility of using
mediation in individual disputes is not regu-
lated according to the Labor Code of Georgia.
Disputing parties can use mediation only after
applying to the court.”

In order to prevent individual labor disputes
and/or solve them effectively in an alternative
way, like collective disputes, isn’t it better to
make the use of alternative dispute resolution
mechanisms a compulsory prerequisite before
applying to court?!

There is a difference of opinion regarding
the compulsory nature of alternative dispute
resolution mechanisms. Alternative Dispute
Resolution mechanisms all over the world aim
at a Restorative Justice Approach.?

The decision of the Constitutional Court of
Georgia regarding the appeal to the court on la-
bor disputes is worth noting. The Article 213 of
the Code of Labor Laws was (Decision No. 2/3/13,
05.12.1996) recognized as unconstitutional, be-
cause certain categories of managerial workers,
judges, prosecutors and investigators were ac-
tually deprived of the constitutionally granted
right to appeal to the court; They were prohib-
ited from filing lawsuits to protect their labor
rights.? It can be said that the purpose of the

20 Labor Code of Georgia, Article 61.

21 Article 187 of the Code of Civil Procedure: “after filing
a lawsuit in court, a case subject to judicial mediation
may be referred to a mediator for the purpose of end-
ing the dispute by agreement of the parties”.

22 Mukuki A., THE VARIOUS ALTERNATIVE DISPUTE RES-
OLUTION (ADR) MECHANISMS AND ACCESS TO JUS-
TICE IN KENYA p. 1, see: A Handbook for Community
Justice Committees in the NWT, 2001;

23 Collective of authors, “Commentary on the Constitu-
tion of Georgia”, chapter two, Georgian citizenship.
Basic human rights and freedoms, Thilisi, “Petit” pub-
lishing house, 2013, 378-379; Decisions of the Consti-
tutional Court of Georgia (2006-2007), 2009, p. 249.

decision was to make the legal regulation com-
patible with the right to a fair trial.

In this case, it is important to assess wheth-
er the compulsory use of dispute resolution
and/or prevention mechanisms before going
to court is contrary to Fair trial. It is also im-
portant to assess whether it is better for public
order purposes to add alternative dispute res-
olution mechanisms as a mandatory prerequi-
site before referring an individual labor dispute
to court.

Article 6 of the European Convention on
Human Rights (ECHR)* is about the Right to a
fair trial. Critics question whether compulso-
ry mediation is a legitimate process in light of
these provisions. In this respect, the CJEU has
confirmed that compulsory mediation is not
a breach of Art. 6(1) of the European Conven-
tion of Human Rights on the right to a fair trial,
because the mandatory mediation procedures
cannot result in a binding decision, cannot
cause substantial delay in bringing proceed-
ings, cannot expend any time-bar period; and
cannot give rise to more than minimal costs.”

3. INTERNATION
PRACTICE REVIEW

In this chapter, the existing practice in sever-
al European countries regarding the prevention
and/or resolution of labor disputes through
alternative dispute resolution is discussed.
Research made by international labor organi-
zation made a comparative view regarding the
Individual and collective labor disputes settle-
ment systems in different European Countries.?

24 Convention for the Protection of Human Rights and
Fundamental Freedoms art. 6, Nov. 4, 1950, 213
U.N.T.S. 221 [hereinafter ECHR]. (“[E].veryone is enti-
tled to a fair and public hearing within a reasonable
time by an independent and impartial tribunal estab-
lished by law”.);

25 <https://hsfnotes.com/adr/2017/07/04/
cjeu-holds-that-mandatory-mediation-is-not-in-

herently-precluded-by-eu-law/> [Last  accessed:
26.09.2023].
26 Individual and collective labor disputes settlement

systems — A Comparative review, July 2020, ILO, Fund-
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Accordingto this research, in Spain, there are
two kinds of conciliation procedure: Pre-court
and in court conciliation. Pre-court adminis-
trative conciliation is mandatory for individual
labor disputes in the private sector, with some
exceptions for certain jurisdictions. Non-atten-
dance of either party incurs a fine. If the concil-
iation ends without agreement, the way will be
open for the parties to take the judicial route.
The value of the conciliation procedure for the
disputing parties can be seeable, as in Spain in
the course of the judicial process, they will not
be able to use facts different from those pre-
sented during the conciliation proceedings.”

In-court conciliation is pursued first by court
secretaries, and if this fails, by judges. If a con-
ciliation agreement is reached before the court
secretary, it will have the same legal force as a
judicial conciliation.?

In the UK, early conciliation was deemed as
a necessary, pre-filing process that would avoid
the ‘far too costly, time-consuming, and com-
plex employment tribunal processes.?

In Australia and Belgium, a specialized tri-
bunal is charged with individual disputes. In
Belgium, the main institution for the resolution
of labor disputes is the labor tribunal. Sweden'’s
system differs significantly from the other coun-
tries: the labor courts are given exclusive juris-
diction over all labor disputes in the unionized
context, but non-unionized cases are handled
first by the local district courts. All appeals from
the district courts go to the labor courts, which
are the final instance in all cases.*®

In the case of Australia, there is a practice
of free-of-charge telephone conciliation in the
area of its competence (i.e., dismissal rights). It
needs to mentioned that, Conciliation over the
phone (rather than face-to-face meetings) was
a controversial initiative. However, research ev-
idence suggests that telephone conciliation has
been generally prompt and effective, achiev-

ed by the European Union.
27  Ibid, p.51.
28 Ibid, p.51.
29 Ibid, p.51.
30 Ibid, p.57.

ing a settlement in around four-fifths of unfair
dismissal cases.’’ Employee’s representatives
institute is in very common use in France. The
rights of the employee’s representatives are
defended in a way that they have the right to in-
tervene in a range of areas during the grievance
procedure. Their role seems very important in
France labor market.®

CONCLUSION

In this paper, the value of alternative dis-
pute resolution mechanisms in labor disputes
was demonstrated. As a result of the legislative
review of Georgia, the gaps that could prevent
its effective use were identified. Adding ADR as
a mandatory component in individual labor dis-
putes is one of the main challenges in this direc-
tion. As an example of a review of international
practice, in order to prevent and/or resolve la-
bor disputes in an alternative way, conciliation
in individual disputes is the main prerequisite
for transferring the dispute to court. Therefore,
it would be good to evaluate the effectiveness
of the presence of conciliation and mediation
procedures as a compulsory prerequisite for
considering the dispute before the court.

The role of employee representatives should
be notified with regard to prevention of labor
disputes. It is better that the representative of
the employees should have such a high stan-
dard of protection that they can freely protect
the interests of the employees.

It is also important not to lose the role of
the ombudsman, as an alternative dispute res-
olution mechanism and to increase its effec-
tiveness by separating its functions from the
Labor Inspection Service.

31 Ibid, p.57.
32 Ibid, p. 42.
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ABSTRACT

The conflict in Ukraine is not only taking a heavy toll on human
lives but also significantly impacting the environment and wildlife.
Many natural areas have suffered extensive damage, and numerous
animal species face even greater threats. It is concerning that many
ecosystems may never recover their former biodiversity. This environ-
mental disaster, culminating in the destruction of the Kakhovka dam,
prompts questions about whether such actions can be denounced
as acts of ecocide. This article aims to provide an overview of the
ecological and legal landscape regarding allegations of ecocidal acts
committed during the Ukrainian War. To this end, the first section
of the paper will outline a non-exhaustive list of potential ecocidal
crimes that occurred during the conflict in Ukraine. Subsequently, we
will examine the opportunities and limitations associated with ap-
plying the concept of ecocide as a crime during the war in Ukraine.
Finally, we emphasize the necessity for reforming environmental law
to incorporate the concept of ecocide as a crime.

KEYWORDS: Ecocide, Environment, War in Ukraine
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INTRODUCTION

“Today, the Russian occupiers have committed
the greatest crime of ecocide on URrainian territory,
not only during this war, but for decades’; Volody-
myr Zelensky, following the destruction of the Ka-
khovka dam.

The war in Ukraine has certainly highlighted the
fragility of the environment and its lack of protec-
tion in times of war by national and international
law. The notion of ecocide, which has been debat-
ed for many years, has never been so much at the
forefront of international law as it has been since
the war in Ukraine.

The term “ecocide” originated in the context
of armed conflict during the Vietnam War. During
this conflict, the American army used Agent Or-
ange, a defoliant that destroyed the forest, pre-
venting the Vietnamese insurgents from taking
refuge there. The massive use of Agent Orange
led to the destruction of 20% of the Vietnamese
forest, with disastrous health consequences,
including cases of cancer and serious malfor-
mations in exposed individuals.? The term “eco-
cide” was first used by American biologist Ar-
thur Galston in 1970.° He believes that ecocide
constitutes a crime against humanity and advo-
cates the establishment of a new international
treaty to prohibit ecocide, which he defines as
“the deliberate and permanent act of destroying
the environment in which a people can exercise
its chosen way of life"*

1 Personal translation from : «Aujourd’hui, les occupants
russes ont commis le plus grand crime d’écocide sur le
territoire ukrainien, non seulement au cours de cette
guerre, mais aussi depuis des décennies», De Thier, V. &
Brems, S. (2023). Guerre en Ukraine : Zelensky accuse
la Russie d’écocide, a raison ? RTBF. <https://www.
rtbf.be/article/guerre-en-ukraine-zelensky-accuse-la-
russie-decocide-a-raison-11210126> [Last accessed:
31.08.2023].

2 Agent Orange and Cancer Risk. American Cancer Soci-
ety. <https://www.cancer.org/cancer/risk-prevention/
chemicals/agent-orange-and-cancer.html> [Last ac-
cessed: 31.08.2023].; Agent Orange and birth defects.
Birth Defect Research for Children. <https://birthde-
fects.org/agent-orange/> [Last accessed: 31.08.2023].

3 Zierler, D. (2011). The invention of ecocide. University
of Georgia Press, p. 15.

4 Personal translation from: «/‘acte délibéré et perma-

A semantic analysis of this concept con-
firms Arthur Galston’s definition. Indeed, the
term “ecocide” is composed of the prefix “eco-
" referring to the house, the habitat (oikos in
Greek), and the suffix “-cide”, meaning “to kill”
(caedo in Latin). It thus designates the most se-
rious environmental damage resulting in irre-
versible destruction.

Currently, there is no universally recognized
legal definition of ecocide.

According to the proposal for a Directive
by the European Parliament and the Council
concerning environmental protection through
criminal law, which seeks to replace Directive
2008/99/EC, any action that results in “severe
and widespread, or severe and long-term, or se-
vere and irreversible damage to the quality of
air, the quality of soil or the quality of water, or
to biodiversity, to ecosystem services and func-
tions, or to animals or plants™ would qualify
as ecocide.

According to the proposal put forth by Stop
Ecocide International (SEI) to introduce a fifth
crime within the Rome Statute, ecocide can be
described as “unlawful or wanton acts commit-
ted with knowledge that there is a substantial
likelihood of severe and either widespread or
long-term damage to the environment being
caused by those acts”.®

To establish a comprehensive definition for
the crime of ecocide, it is feasible to reference
the definition of crimes against humanity out-
lined in Article 7 of the Rome Statute. Accord-
ingly, ecocide could be defined as “any wide-
spread or systematic action included in a list of

nent de destruction de I'environnement dans lequel un
peuple peut exercer son mode de vie choisi.», Meyer,
C. (2022, November 16). Agent orange : I'Histoire ca-
chée d’un écocide. Combat. <https://combatlemedia.
com/2022/11/16/agent-orange-lhistoire-cachee-dun-
ecocide/>[Last accessed: 31.08.2023].

5 Report on the proposal for a directive of the European
Parliament and of the Council on the protection of the
environment through criminal law and replacing Direc-
tive 2008/99/EC. (2023, March 28). <https://www.eu-
roparl.europa.eu/doceo/document/A-9-2023-0087
EN.html> [Last accessed: 31.08.2023].

6 Stop Ecocide International (SEI). <https://www.stope-
cocide.earth/#> (consulted on October 31, 2023).
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offences which causes widespread, long-term,
and severe damage to the natural environment,
committed intentionally and with knowledge of
such action”’

The war in Ukraine has the potential to
serve as a pivotal moment in the global accep-
tance of this concept, representing a significant
advancement for environmental protection.
Indeed, numerous environmental crimes have
occurred, impacting not only Ukrainian territory
but also the Black Sea region.

Therefore, it is essential to examine the le-
gal mechanisms available for holding those ac-
countable for acts of ecocide committed during
the Ukrainian conflict.

To accomplish this, we will initially compile a
non-exhaustive list of potential ecocidal crimes
committed during the war in Ukraine (Section
). We will subsequently assess the legal oppor-
tunities and challenges associated with prose-
cuting such crimes (Section II), and ultimately,
concentrate on the legal prospects concerning
the crime of ecocide resulting from the war in
Ukraine (Section I11).

| - A PARTIAL OVERVIEW

OF POTENTIAL ECOCIDAL ACTS
COMMITTED DURING

THE UKRAINIAN CONFLICT

The conflict in Ukraine is causing severe en-
vironmental repercussions, with many of the
environmental assaults falling within the scope
of ecocide. This article examines specific in-
stances illustrating potential ecocidal crimes
during the Ukrainian war.

To begin, from a global perspective, as per
data from the Ministry of Environmental Protec-
tion and Natural Resources of Ukraine in Febru-
ary 2023, nearly 500,000 hectares are under occu-
pation or located in a war-affected area, and 2.4

7 Neyret, L. (2014). Pour la reconnaissance du crime
d'écocide. Revue juridique de [I'environnement,
39, 177-193. <https://www.cairn.info/revue-juri-
dique-de-l-environnement-2014-HS01-page-177.
html> [Last accessed: on October 31.08.2023].

million hectares of forest have been extensively
cleared and require restoration.® Furthermore,
ten national parks, eight nature reserves, and two
biosphere reserves have also fallen under occu-
pation.” Approximately 600 animal species and
750 plant species face the risk of extinction, in-
cluding those listed on the Red List.

More specifically, between February and July
2022, a distressing 5,000 dolphins perished in
the Black Sea. It is worth noting that the In-
ternational Union for Conservation of Nature
(IUCN) categorizes bottlenose dolphins and
common dolphins inhabiting these waters as
endangered. Noise pollution is believed to be
a significant factor contributing to these fatali-
ties. The presence of military vessels and sub-
marines employing sonar for navigation, as well
as missile launches and explosions can disrupt
the cetaceans' ability to navigate, locate food,
and communicate with each other.

This comprehensive list of the environmen-
tal impacts stemming from the war in Ukraine
underscores the pressing need for a more en-
vironmentally conscious approach in executing
military operations, challenging the practices
observed in past conflicts. It is crucial to con-
template the inclusion of combat operations
carried out within conservation areas, like na-
tional parks, in the category of condemnable
acts falling under ecocide, given their potential
to inflict significant and enduring harm to the
ecosystem.

Additionally, even though the intent of the
conflict parties may not be to deliberately

8 Ministry of Environmental Protection and Natu-
ral Resources of Ukraine. (2023, February 22), Pik
noBHOMAcCLUTabHOro BTOPrHEHHA pd: cepep KepTs i
YKpaiHcbKe aoBKinna. JepxasHi calimu YkpaiHu.
<https://www.kmu.gov.ua/news/rik-povnomasshtab-
noho-vtorhnennia-rf-sered-zhertv-i-ukrainske-dovkil-
lia> [Last accessed: 31.08.2023].

9 Ibid.

10 Ibid.

11 Ripert, L., (2023, July 26), Guerre en Ukraine. Des mil-
liers de dauphins tués en mer Noire, les opérations
navales dans le viseur, Ouest France, <https://www.
ouest-france.fr/monde/guerre-en-ukraine/guerre-en-
ukraine-des-milliers-de-dauphins-tues-en-mer-noire-
bf591dac-08d5-11ed-809f-9e7ceb27185e> [Last ac-
cessed: 31.08.2023].
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cause environmental damage within national
parks, they are undeniably aware of the adverse
consequences their actions have on nature. On
the other hand, understanding the severe re-
percussions for marine wildlife, such as dolphin
mortality resulting from submarine sonar, re-
mains less clear. These distinctions warrant fur-
ther examination in the context of potentially
establishing ecocidal crimes.

Historically, international law conventions
and norms did not safeguard civilians during
wartime. However, the contemporary consen-
sus acknowledges that these safeguards have
evolved into an established norm, enforced
through legal penalties for attacks on civilians.
It is essential that a similar consideration be ap-
plied to the realm of environmental protection.

While this perspective may appear idealistic
at present, much like the protection of civilians
in the past, it is foreseeable that this approach
will gradually gain widespread acceptance.

Secondly, the demolition of the Kakhovka
hydroelectric dam on June 6, 2023, stands as the
most conspicuous instance of ecocidal actions
during the war in Ukraine. This destruction will
lead to catastrophic and irreversible environ-
mental repercussions, to the extent that Ostap
Semerak, the former Ukrainian Minister of Ecol-
ogy, has likened the situation to the most se-
vere ecological catastrophe since Chernobyl.?
The dam's breach inundated farms, infrastruc-
ture, and land, carrying pesticides, chemicals,
oil, sewage, deceased animals, and fish, along
with debris from cemeteries!* Additionally,
toxic materials from at least two animal buri-
al sites potentially contaminated with anthrax
may be in motion. This disaster resulted in the

12 Watts, J. (2023, June 7). Dam breach could be Ukraine’s
‘worst ecological disaster since Chornobyl’. The Guardian.
<https://www.theguardian.com/world/2023/jun/06/
dam-breach-could-be-ukraines-worst-ecological-di-
saster-since-chornobyl> [Last accessed: 31.08.2023].

13 Kramer, A. E., Varenikova, M., & Lima, M. (2023, June
7). Ukraine flood deepens misery in war zone. The New
York Times. <https://www.nytimes.com/2023/06/07/
world/europe/ukraine-kherson-flooding.html>[Last
accessed: 31.08.2023].

14 Borger, J. (2023, June 9). Dam collapse a global prob-
lem as waters may poison the Black Sea, Zelenskiy

demise of numerous animals, the disappear-
ance of many individuals, and the potential dis-
placement of over 100,000 residents.”

After the submersion of the Kakhovka hy-
droelectric turbines, approximately 150 tons of
oil intended for the dam’s motors were carried
away,® leading to water contamination. About
300 tons of lubricants” remain within the fa-
cility, potentially causing severe harm to the
Black Sea'’s flora and fauna, which, as described
by Ukrainian authorities, is rapidly becoming a
“garbage dump and animal cemetery”®

This contamination of the sea, which was al-
ready one of the most polluted in Europe, will impact
neighboring countries such as Romania, Bulgaria,
Turkey, and Georgia, which are both economically
and ecologically reliant on the Black Sea.

Reconstruction will require several years, and
some damage may be irreversible. The flooded
farmland may never regain its former productivi-
ty, and the recovery of affected plant and animal
populations will also be time-consuming, with

says. The Guardian. <https://www.theguardian.com/
world/2023/jun/08/dam-collapse-global-problem-
waters-may-poison-black-sea-zelenskiy> [Last ac-
cessed: 31.08.2023].

15 Pahwa, N. (2023, June 16). La destruction du
barrage de Kakhovka est une catastrophe pour
le monde entier. Slate.fr. <https://www.slate.
fr/story/248393/destruction-barrage-kakhov-
ka-catastrophe-ecologique-mondiale-environne-
ment-ukraine-guerre-russie#:~:text=Un%20
d%C3%A9sastre%20environnemental%2C%-
20%C3%A9conomique%20et%20agricole&text=Volo-
dymyr%20Zelensky%20a%20annonc%C3%A9%20
la,qu'elles%20ne%20traversent%20Kherson> [Last
accessed: 31.08.2023].

16 AFP. (2023, June 6). 150 tonnes d’huile a moteur dé-
versées dans le fleuve Dniepr, selon Kyiv. Le Journal De
Montréal. <https://www.journaldemontreal.
com/2023/06/06/150-tonnes-dhuile-moteur-de-
versees-dans-le-fleuve-selon-kyiv> [Last accessed:
31.08.2023].

17 Pahwa, N. (2023, June 16). La destruction du barrage
de Kakhovka est une catastrophe pour le monde en-
tier, Slate.fr. op.cit.

18 Knight, M. (2023, June 11). Kakhovka dam collapse
has made Black Sea a ‘garbage dump and animal
cemetery’, Ukraine warns. CNN. <https://edition.
cnn.com/2023/06/11/europe/kakhovka-dam-col-
lapse-swimming-banned-intl-hnk/index.html> [Last
accessed: 31.08.2023].

Sophie Joubert



112

#28, ©9399%géo0, 2023

Sophie Joubert

certain species facing potential extinction.

Furthermore, the destruction of the Kakhov-
ka hydroelectric dam has amplified the nuclear
threat in Ukraine. While Ukraine’s Zaporijjia nu-
clear power plant has kept its six reactors offline
for months, it is crucial to maintain continuous
cooling to prevent a potential accident. Howev-
er, following the Kakhovka dam’s destruction,
the primary cooling basin, supplied by the Ka-
khovka reservoir, has fallen below the required
12.7 meters (11.27 meters in June 2023)" Al-
though there are backup basins with sufficient
reserves for several months, the risk of an ac-
cident looms if Russian-Ukrainian cooperation
on water supply to the site were to cease.?

This concise and non-comprehensive report
illustrates the scale of environmental harm re-
sulting from the conflict in Ukraine and the nu-
merous instances of ecocidal acts being com-
mitted. Additional damage is anticipated in the
foreseeable future. These transgressions ne-
cessitate an adequate legal response.

Il — EXAMINING THE

LEGAL OPPORTUNITIES

AND CHALLENGES IN
IMPLEMENTING THE CONCEPT
OF ECOCIDAL CRIMES

Several impediments hinder the efficien-
cy of the justice system in addressing ecocidal
crimes, thereby limiting a comprehensive ap-
proach to their adjudication. Both domestic law
(A) and international law (B) have inherent con-
straints when combating ecocidal crimes.

19 Update 165 — IAEA Director General Statement on Sit-
uation in Ukraine. IAEA. (2023, June 2023) <https://
Www.iaea.org/newscenter/pressreleases/up-
date-165-iaea-director-general-statement-on-situa-
tion-in-ukraine> [Last accessed: 31.08.2023].

20 For more on the science behind this threat, see: May-
er, N. (2023, July 7) La centrale nucléaire de Zapori-
jia pourrait-elle «exploser» et quelles seraient les
conséquences?  Futura. <https://www.futura-sci-
ences.com/planete/actualites/environnement-cen-
trale-nucleaire-zaporijia-pourrait-elle-exploser-se-
raient-consequences-97124/> [Last accessed:
31.08.2023].

A. The challenge lies

in harnessing the existing
domestic legal framework
comprehensively to address
ecocidal crimes

The concept of ecocide has not yet achieved
global acceptance. However, certain nations have
incorporated it into their legal systems. Vietnam,
in 1990, became the first country to incorporate
this concept into its criminal code, providing the
following definition: “Those who, in peace time
or war time, commit [...]. acts of ecocide or de-
stroying the natural environment, shall be sen-
tenced to between ten years and twenty years
of imprisonment, life imprisonment or capital
punishment”?' Since that time, approximately a
dozen states have embraced this concept, par-
ticularly countries in the former USSR, including
Armenia,” Georgia,” Belarus,* and notably Russia

21 Penal Code of Vietnam, Article 342. — Crimes against
mankind. <https://www.ilo.org/dyn/natlex/natlex4.
detail?p _lang=en&p isn=56207> [lLast accessed:
31.08.2023].

22 Penal Code of Armenia, Article 394: “Ecocide. Mass
destruction of flora or fauna, poisoning the environ-
ment, the soils or water resources, as well as imple-
mentation of other actions causing an ecological
catastrophe, is punished with imprisonment for the
term of 10 to 15 years.” <http://www.parliament.am/
legislation.php?sel=show&ID=1349&lang=eng> [Last
accessed: 31.08.2023].

23 Penal Code of Georgia, Article 409: “Ecocide. 1. Eco-
cide i.e. contamination of the atmosphere, soil, water
resources, mass destruction of fauna or flora, or any
other act that could have led to an ecological disas-
ter, — shall be punished by imprisonment for a term of
twelve to twenty years.

2. The same act committed during armed conflicts,
— shall be punished by imprisonment for a term of
fourteen to twenty years or by life imprisonment.”
<https://matsne.gov.ge/en/document/view/16426?-
publication=253> [Last accessed: 31.08.2023].

24 Criminal Code of the Republic of Belarus, Article 131:
“SKoyud YmelwseHHoe Maccosoe YHUYMOMEHuUe
pacmumesnbHO20 UAU  HUBOMHO20 Mupa, Aubo
ompasneHue ammocgepHo20 8030yXa UAU B00HbLIX
pecypcos, Aubo cosepuwieHue UHbIX YMblWAEeHHbIX
Oelicmeull, cnocobHbIX 8bI38aMb  3KOA02UHECKYIO
Kamacmpogy (3Koyud), HaKa3bI8AOMCA AUWEHUEM
8060061 Ha cpok om decamu 0o namHaoyamu sem”.
Personnal translation: «Ecocide. Intentional mass de-
struction of flora or fauna, or poisoning of atmospher-
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and Ukraine, whose definitions of ecocide close-
ly resemble one another. According to Article 358
of the Russian Criminal Code, ecocide involves:
“Massive destruction of the animal or plant king-
doms, contamination of the atmosphere or water
resources, and also commission of other actions
capable of causing an ecological catastrophe, [-].
shall be punishable by deprivation of liberty for a
term of 12 to 20 years”? In accordance with Arti-
cle 441 of the Criminal Code of Ukraine, ecocide
encompasses the following: “Mass destruction of
flora and fauna, poisoning of air or water resourc-
es, and also any other actions that may cause an
environmental disaster, — shall be punishable by
imprisonment for a term of eight to fifteen years”.

However, it is essential to recognize that this
crime is not acknowledged in European Union
member states. While the European Parliament
has recently put forth a proposal to incorporate
ecocide as a crime in European legislation,” this
proposal is anticipated to encounter various
challenges when presented before the Council
of the European Union, as some member states
are reluctant to acknowledge such a crime.?® A

ic air or water resources, or committing other inten-
tional acts capable of causing an ecological disaster
(ecocide) shall be punishable by imprisonment for a
term of ten to fifteen years.» <https://www.ilo.org/
dyn/natlex/natlex4.detail?p lang=en&p_isn=54631>
[Last accessed: 31.08.2023].

25 Criminal Code of the Russian Federation, Article 358.
<chromeextension://efaidnbmnnnibpcajpcglclefind-
mkaj/https://www.imolin.org/doc/amlid/Russian
Federation_Criminal_Code.pdf> (consulted on Octo-
ber 31, 2023).

26 Criminal Code of the Republic of Ukraine, Article 441.
<chromeextension://efaidnbmnnnibpcajpcglclefind-
mkaj/https://sherloc.unodc.org/cld/uploads/res/

notable example is France, which has declined
to recognize ecocide as a crime, downgrading it
to a mere ecological offense lacking substantial
legal standing.?®

However, the mere inclusion of the concept
of ecocide within a country’s legal framework
does not automatically guarantee its compre-
hensive application.

Even though Article 441 of the Ukrainian
Criminal Code categorizes ecocidal acts as
crimes against peace and global security, the
international aspect of the conflict and the
challenges associated with collecting on-site
evidence introduce complexity into legal pro-
ceedings within national courts.

The same holds true for the nations neigh-
boring the conflict, especially those along the
Black Sea, which could face unparalleled en-
vironmental and economic harm due to the
Kakhovka dam’s destruction. Therefore, even
if Georgia acknowledges ecocide as a crime
during times of peace or war,® there is a lack of
evidence to pinpoint the culprits, as both sides
accuse each other.

Hence, turning to international criminal jus-
tice appears to be an essential and indispens-
able course of action.

B — International Law provides
only partial avenues for
adjudicating ecocidal crimes

While there exist multiple options for pros-
ecuting Russia or Ukraine by applying specific

document/ukr/2001/criminal-code-of-the-repub-
lic-of-ukraine-en_html/Ukraine_Criminal_Code_as
of 2010_EN.pdf> [Last accessed: 31.08.2023].

27 For further information: Le Parlement
péen reconnait I'écocide. (2023, April 6). Editions
Législatives.  <https://www.editions-legislatives.fr/
actualite/le-parlement-europeen-reconnait-leco-
cide/#:~:text=Le%2029%20mars%202023%2C%20
dans, %C3%A9cocide%20dans%20le%20droit%20eu-
rop%C3%A9en> [Last accessed: 31.08.2023].

28 Radisson, L. (2023, March 30). Le Parlement européen
se positionne en faveur du crime d’écocide. Actu-Envi-
ronnement. <https://www.actu-environnement.com/
ae/news/ecocide-crime-resolution-parlement-prop-

euro-

osition-directive-droit-penal-environnement-41477.
php4> [Last accessed: 31.08.2023].

29 Ibid.

30 Criminal Code of Georgia, Article 409 — “Ecocide. 1.
Ecocide i.e. contamination of the atmosphere, soil,
water resources, mass destruction of fauna or flora, or
any other act that could have led to an ecological di-
saster, — shall be punished by imprisonment for a term
of twelve to twenty years. 2. The same act committed
during armed conflicts, — shall be punished by impris-
onment for a term of fourteen to twenty years or by
life imprisonment”, <https://matsne.gov.ge/en/docu-
ment/view/164267publication=253> [Last accessed:
31.08.2023].
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provisions of International Law, the absence of
global acknowledgement of the crime of eco-
cide presents a hindrance to the comprehen-
sive prosecution of such crimes.

First and foremost, within the realm of in-
ternational criminal law, there is a possibility
to prosecute Russia or Ukraine for war crimes
under the Rome Statute of the International
Criminal Court (ICC). It is worth noting that Rus-
sia and Ukraine have never ratified the Rome
Statute, thus barring the ICC from prosecuting
individuals within Russia or Ukraine. Neverthe-
less, these individuals may face arrest if they
are present on the territory of a state recog-
nizing the ICC's jurisdiction. However, Ukraine
has submitted a declaration acknowledging the
ICC's jurisdiction, as per Article 12, paragraph 3
of the Rome Statute, for an indefinite period.
This declaration pertains to punishing crimes
that have been ongoing across its territory
since February 20, 2014.3' Consequently, Russian
nationals within Ukrainian territory could po-
tentially face arrest and conviction.

According to the Rome Statute of the In-
ternational Criminal Court, article 8, 2. (b) (iv),
it constitutes a war crime to: “Intentionally
launching an attack in the knowledge that such
attack will cause [...]. widespread, long-term
and severe damage to the natural environment
which would be clearly excessive in relation to
the concrete and direct overall military advan-
tage anticipated”.

The requirement of “clearly excessive” dam-
age inherently demands a subjective evalua-
tion of the resulting harm. Applying this article
to most instances of environmental destruction
in Ukraine may prove challenging, with the no-
table exception being the destruction of the
Kakhovka dam. This dam was constructed with
the ability to withstand missile strikes. Conse-
quently, the explosion likely occurred within

31 Ministry for foreign affairs of Ukraine. (2015, Septem-
ber 8). Declaration on the recognition of the jurisdic-
tion of the International Criminal Court.
<chrome-extension://efaidnbmnnnibpcajpcgl-
clefindmkaj/https://www.icccpi.int/sites/default/
files/iccdocs/other/Ukraine_Art_12-3 declara-
tion_08092015.pdf> [Last accessed: 31.08.2023].

the Russian-occupied Kakhovka power plant®,
implicating Russia in this act of destruction.
Thus, if Russia is found responsible for the Kak-
hovka dam’s demolition, it could be argued that
the environmental damage is conspicuously ex-
cessive, considering the extent of the damage
in comparison to the anticipated military ad-
vantage - namely, obstructing the Ukrainian ar-
my’s progress on Ukrainian territory by creating
extensive marshland across tens of thousands
of hectares.
Consequently, if substantial evidence is pre-
sented to establish Russian culpability in the
Kakhovka dam’s destruction, Article 8, 2(b)(iv)
of the Rome Statute may be invoked before the
ICC. However, it should be noted that if the in-
vestigation reveals Ukraine's responsibility in-
stead of Russia’s, the same article will apply
similarly.
Another potential approach that could be
considered involves incorporating environmen-
tal damage in Ukraine as a factor contributing
to the definition of the broader crimes outlined
in the Rome Statute.®
From this perspective, environmental harm
could serve as a basis for prosecuting war
crimes, which encompass various actions, in-
cluding attacks on civilian populations, assaults
on civilian infrastructure, extensive property
destruction, and the intentional initiation of at-
tacks with the awareness that they will result in
harm or casualties among civilians.
Additionally, environmental damage could
be utilized for the prosecution of crimes against
humanity, encompassing inhumane actions car-
ried out as part of a widespread or systematic
assault on any civilian population. It is worth
noting that in 2010, the Pre-Trial Chamber of
32 Enderlin, S. (2023, August 15). Qui a détruit le bar-
rage de Kakhovka? Petite lecon de journalisme par
un grand historien. Heidi.news. <https://www.heidi.
news/monde/qui-a-detruit-le-barrage-de-kakhovka-
petite-lecon-de-journalisme-par-un-grand-historien>
[Last accessed: 31.08.2023].

33 R. Killean. (2022, March 7). Legal accountability
for environmental destruction in Ukraine. Conflict
and Environment Observatory. <https://ceobs.org/

legal-accountability-for-environmental-destruc-
tion-in-ukraine> [Last accessed: 31.08.2023].
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the International Criminal Court determined
that the destruction, pollution, and contami-
nation of wells by Sudanese government forces
aligned with a genocidal policy targeting civil-
ian populations in the Darfur region.** This rul-
ing warranted the issuance of an arrest warrant
for President Omar Al-Bashir.

Nonetheless, this human-centered approach
fails to acknowledge the right to environmental
protection, as sanctions are imposed not based
on the harm inflicted on the environment but
rather on exploiting the environment to harm
human beings. Hence, it appears imperative
that the conflict in Ukraine should serve as a
catalyst for the international adoption of the
crime of ecocide to provide effective environ-
mental protection.

Il - THE NECESSITY FOR
ENVIRONMENTAL LAW
REFORM TO ENCOMPASS
THE CRIME OF ECOCIDE

To establish a robust legal framework for
prosecuting ecocidal crimes, there is a re-
quirement for legislative enhancements on
three fronts.

First and foremost, at the national level, the
objective is to advocate for integrating the con-
cept of the “crime of ecocide” into the domestic
laws of states, all the while embracing the prin-
ciple of universal jurisdiction.® This shift would

34 Al Bashir Case. The Prosecutor c. Omar Hassan Ahmad
Al Bashir. ICC-02/05-01/09. <https://www.icc-cpi.int/
darfur/albashir> [Last accessed: 31.08.2023].

35 Résolution sur la responsabilité des entreprises dans
les dommages causés a l'environnement, point 33.
(2021, May 20). Journal officiel de I’'Union européenne.
<chrome-extension://efaidnbmnnnibpcajpcglclefind-
mkaj/https://eur-lex.europa.eu/legal-content/FR/
TXT/PDF/?uri=CELEX:520211P0259&from=ET> _ [Last
accessed: 31.08.2023]. Molins, F. (2022, Décembre).
Le traitement pénal du contentieux de I'environne-
ment. Rapport du groupe de travail relatif au droit
pénal de I'environnement.
<chrome-extension://efaidnbmnnnibpcajpcglclefind-
mkaj/https://www.courdecassation.fr/files/files/Par-
quet%208%C3%AIN%C3%A9ral/Rapport PG_envir.
pdf> [Last accessed: 31.08.2023].

assign the national judicial system the duty of
addressing the international crime of ecocide,
consequently limiting the avenues for individu-
als accountable for this crime to seek shelter in
other countries, a situation already applicable
to crimes against humanity.

Secondly, on the European level, the scope of
the European Public Prosecutor’'s Office should
be expanded by establishing a “European Green
Public Prosecutor’s Office” to address severe en-
vironmental infractions. This would necessitate
enacting a European directive that precisely enu-
merates the crimes in question. The realization of
this “European Green Prosecutor’s Office” might
be achieved by revising the November 19, 2008,
directive on environmental crime,®® in which the
European Union Parliament endorsed the incor-
poration of ecocide into European legislation.
However, as mentioned at the outset of this ar-
ticle, the process of adopting this concept is still
beset by challenges and could be protracted.

Finally, from a global perspective, estab-
lishing an international criminal entity tasked
with addressing cases of ecocidal crimes would
complement national judicial systems, partic-
ularly in cases where these systems are reluc-
tant or unable to conduct trials independently.
This responsibility could be entrusted to the
International Criminal Court or an independent
judiciary.

The Rome Statute of the International Crim-
inal Court currently encompasses four crimes:
genocide, crimes against humanity, war crimes,
and the crime of aggression.”” Numerous legal
experts and environmental organizations are
actively working towards securing recognition
of ecocide as the fifth crime subject to prose-
cution by the ICC.

36 Directive 2008/99/CE, relative a la protection de I'en-
vironnement par le droit pénal. (2008, November
19th). European Parliament and of the Council. OJ L
328, 6.12.2008, p. 28-37 <https://eur-lex.europa.eu/
legal-content/FR/TXT/?uri=celex%3A32008L0099>
[Last accessed: 31.08.2023].

37 Rome Statute of the International Criminal Court,
Article 5. <chrome-extension://efaidnbmnnnibpcajp-
cglclefindmkaj/https://www.icc-cpi.int/sites/default/
files/RS-Eng.pdf> [Last accessed: 31.08.2023].
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For ecocide to attain recognition as an inter-
national crime, four distinct conditions must be
met.* Firstly, one of the 123 States that have rat-
ified the Rome Statute must initiate a proposal
for such an amendment. Second, a majority at
the annual assembly of the International Crim-
inal Court must endorse the consideration of
the amendment. Subsequently, for the amend-
ment to be adopted, a two-thirds majority of
ICC States Parties must vote in favor of it. Lastly,
each country must ratify the modified statute.
Consequently, ecocide would become a crime in
those nations where it has been ratified, along
with the principle of universal jurisdiction, en-
abling any ratifying nation to apprehend a for-
eign national who has committed an ecocidal
crime abroad on its territory. This mechanism
would facilitate the prosecution of those re-
sponsible for ecocidal crimes during the war
in Ukraine.

CONCLUSION

The crimes of ecocide committed during the
war in Ukraine are numerous and have result-

38 Rome Statute of the International Criminal Court, Ar-
ticle 121. <chrome-extension://efaidnbmnnnibpcajp-
cglclefindmkaj/https://www.icc-cpi.int/sites/default/
files/RS-Eng.pdf> [Last accessed: 31.08.2023].
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ABSTRACT

The presented article is dedicated to one of the special mech-
anisms of release from punishment in modern Georgian law - pa-
role, it discusses the legal problems of using the benefit provided by
this law, which is based on a deep analysis of practice and a small
amount of scientific research, since the issue has not been thorough-
ly researched and has rarely been the subject of scientific research
interest.

The debate on the conditional release mechanism as an essential
and necessary tool was initiated by the unfavourable state of the
regulatory legislation, the existence of a heterogeneous practice on
the part of the court, and the scarcity of modern Georgian juridical
literature regarding the mentioned concept.

This article aims to understand the parole mechanism in Geor-
gia and in the example of some foreign countries, which will make
the scientific research process even more interesting and diverse. It
also aims to compare, evaluate and synthesize the results obtained
from further research, including the mistakes of their usage in prac-
tice and the development of scientifically based recommendations to
eliminate the mistakes in the parole regulations.

Formal-logical, historical, formal-legal, dogmatic, comparative-le-
gal, descriptive and systematic methods are used in researching the
problem posed in a separate chapter of the article.
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The conclusions, provisions, and recommen-
dations mentioned in the article can be used to
improve the qualifications of the people inter-
ested in this topic and to find practical aid for
the employees working in the field.

KEYWORDS: Parole, Judicial practice,
Alternative to prison sentence, Standard of
decision justification

INTRODUCTION

In the wake of the liberalization of state pol-
icy, based on which man was considered the
highest value, the purpose of punishment was
determined not to inflict pain but to resocialize,
restore justice and prevent new crimes. A person
should be a “goal” and not a means of achiev-
ing the goal!' Accordingly, executing the punish-
ment should not cause suffering. Alternatives to
the punishment should be sought to reduce the
pain. In some cases, it is possible to stop react-
ing to the crime altogether.? In the case of im-
prisonment, parole can be considered one of the
best means of reducing the pain caused by the
punishment in modern Georgian law, which is an
essential legal opportunity for the beneficiary to
be motivated, in the post-sentence period, to be
entirely focused on the resocialization process
and as a result to hope to use this mechanism
effectively. Even though the special mechanism
of release from this sentence does not have a
very long history in Georgia, a considerable pe-
riod has passed since its introduction, and the
changes made during this period have raised
many question marks, especially regarding the
proper functioning of the parole institution.

The current reality in Georgia - the unfa-
vourable state of domestic legislation and the
presence of non-uniform court practices - clear-

1 Commentary on the Constitution of Georgia.
Collective of authors., (2013). Chapter two. Georgian
citizenship. Basic human rights and freedoms, T. Bilis,
“Petit”, p. 109.

2 Christy N., (2017). The Limits of Pain, The Role of
Punishment in Penitentiary Policy, First Georgian
Edition, Thilisi, “Sezani”, p:20.

ly emphasizes the problem’s urgency. Based on
this, it is of great interest to find out the nature
and extent of conditional release, not only in the
example of Georgia but also in the example of
some foreign countries, as well as the analysis of
mistakes made in practice in scientific research.
To achieve the goal of the research, the follow-
ing tasks have been formulated: to study the
opinions of scientists and to achieve the goal of
the research by answering the questions, at the
same time, to examine the experience of foreign
countries and make recommendations in terms
of adjusting/improving the current legislation.

When talking about the scientific novelty of

the topic, the following should be emphasized:

e This article is the first attempt at a
complex study of the research topic and
represents the first monographic study;

e The article will formulate a position
on the following issue: to what extent
it is possible to consider the issue of
conditional release of a convicted person
based on a petition filed by a legal
representative;

e The article will analyze the point of
view regarding the exceptional rule of
consideration of parole issue;

e A position will be proposed regarding the
introduction of a legal norm regarding the
rule of grace period calculation;

e It will be assessed how appropriate it is
for the local Council to release the person
who has already benefited from the
benefits provided by the law;

e It will be analyzed whether only the
excess/quantity of positively or negatively
assessed criteria constitutes a basis for
making a positive or negative decision on
unconditional and automatic parole;

e It is analyzed to what extent an incentive
measure against the convict is a special
circumstance after the refusal of parole,
which will allow the Council to consider
the mentioned issue without the 6-month
term, etc.

Mariam Gelashvili



122

#28, ©9399%géo0, 2023

Mariam Gelashvili

A brief historical overview of
the origin and development of
parole as a special mechanism
for release from punishment

Imprisonment, prison overcrowding and pris-
on population growth are significant problems
for the criminal justice system, especially for the
institution’s administration in terms of both hu-
man rights protection and effective management
of penal institutions.> This problem prompts
the state to consider effective release policies
to limit or reduce incarceration rates. Such ini-
tiatives are based on the “front door” or “back
door” strategy, which involves reducing the num-
ber of convictions caused by the increase in the
use of alternative punishments (“front door”
strategy) and increasing the number of parolees
(“back door” strategy).* The institution of parole
is one of the most effective and constructive
measures to prevent reoffending, which provides
for the planned, supervised reintegration of the
offender.®

In addition to the above, it can also be said
that parole is one of the types of non-custodi-
al punishment, but also a form of incentive for
the convict, which allows the beneficiary to leave
the penitentiary a few months or years before
the end of the sentence, and the release motiva-
tion helps the convict in rehabilitation programs
during the sentence. To be resocialized through
inclusion and to refrain from illegal activities af-
ter leaving the penitentiary.

A previously unknown legal model - parole
was established in 1847 by the French A. Bonne-

3 Council of Europe Committee of Ministers, Recom-
mendation No. R (99)22, on Prison Overcrowding
and Prison Population Growth, Preamble. < https://
rm.coe.int/compendium-prison-overcrowding-geor-
gian/16806ab9a8 > [Last accessed: 11.10.2023].

4 Dunkel F.,, (2010). Kommentierung $57 StGB, in U.
Kindhauser, U. Neumann and H. Paeffgen (eds.)
Nomos Kommentar zum Strafgesetzbuch. Vol. 1 (3™
ed.), S: 41.

5 Committee of Ministers of the Council of Europe,
Recommendation Rec (2003) 22, Regarding parole,
preamble. <https://rm.coe.int/compendium-prison-
overcrowding-georgian/16806ab9a8 > [Last accessed:
15.10.2023].

ville de Marchangie, which originally meant re-
leasing a convict after serving a certain period
of his sentence, subject to satisfactory behaviour
in the future. The mentioned definition is in the
criminal legislation of almost all countries with
some minor changes. In this respect, Georgia is
not an exceptional case. Four parole systems have
been changed in Georgia. Until 2006, the director
of the penitentiary institution presented the per-
sonal case of the convicts to the court. Since 2006,
this function was taken away from the directors
of the institution and transferred to a commission
created in the Department of Corrections, which
performed a kind of “filter” function, reviewed
the case of all convicts who served the minimum
sentence required for parole and made a decision
on which case was presented to the court for fi-
nal consideration and decision. to receive In this
case too, the court had the final say. In 2009, the
issue of parole was considered by the Permanent
Commission. As for local councils, since 2010, they
have dealt with the issue of conditional release
of convicts. In addition, a permanent commis-
sion acted as a controlling link for the Council. In
particular, he imposed an obligation to submit a
report on the activities performed to the perma-
nent commission once every three months and
to supervise their activities. The function of the
permanent commission was particularly notewor-
thy: to consider the cases of those convicts who
were refused parole during the consideration of
the local councils and to make a different decision
from the local councils, which was a superior legal
force, and the person was subject to immediate
release. Since 2014, the permanent commission
has been canceled, and the Council has become
an administrative body.® Based on this, four stag-
es of changes can be distinguished as follows:

1. Until 2006, the director of the penitentia-
ry institution presented the case of the
convicts to the court according to the ter-
ritorial conviction;

6 Mikanadze G., (2012). The right to parole of a prisoner,
European experience and the reality of Georgia, in
the book: K. Korkelia, Protection of human rights,
achievements and challenges, collection of articles,
Thilisi, pp. 130-131.



#28, December, 2023

123

2. Since 2006, the directors of the peniten-
tiary institution have been deprived of
the right to submit petitions. A permanent
commission was established in the Pen-
itentiary Department as an intermediary
link between the court and the convict.
Based on Article 68 of the Prison Code,
convicts had the right to petition the Per-
manent Commission. The latter assessed
certain circumstances and decided to
submit to the court for parole;

3. In September 2009, this parole model
was also abolished and replaced by the
Permanent Commission of the Ministry of
Penitentiary, Probation and Legal Assis-
tance of Georgia. In this case, the com-
petence to consider the issue was shifted
from the department to the ministry level,
with the difference that the issue was dis-
cussed and the final decision was made by
the standing commission, not the court;

4. From October 1, 2010, a new prison code
came into force, which radically changed
the system in force in the country and
created local councils, which were tasked
with reviewing and deciding on the cases
of convicts. i.e. The judicial circle dropped
out of the given process, it retained only
the appellate function.

Since 2018, convicts have been divided ac-
cording to the risk of danger, and an important
change has been made in the Prison Code. Under
current law, local councils will no longer consider
parole for high-risk offenders.” This circumstance
is a “filter” that allows local councils to be more
efficient and focused on public safety.

The parole system in our legislation is not
automatic, as the legislation mixes automaticity
with discretionary parole.® The prerequisite for
considering the issue of parole is that the con-
victed person has served the grace period stipu-
lated by the law, which depends on the category

7 Part1ofArticle 42 of the Prison Code. < https://matsne.
gov.ge/ka/document/view/91612?publication=41>
[Last accessed: 17.10.2023]

8 Collective of authors., (2007). General part of criminal
law, ed. c. Nachkibia, Thilisi, p: 412.

of the crime, the age of the convicted person, the
crime committed during the probationary peri-
od, and others. This is confirmed by the relevant
legislative norms, in particular, Article 72 of the
Criminal Code® and Article 95 of the Juvenile Jus-
tice Code™ stipulate the minimum terms of the
sentence to be served, at which time the convict-
ed person will have the opportunity to use condi-
tional release, and not the guarantee that he will
be released without parole. No such legal reser-
vation in nature would oblige the local council,
the authority dealing with the specified issue,"
to replace the unpaid part of the sentence with
parole after serving the grace period and auto-
matically release the beneficiary. In practice,
there are often such cases when, together with
the convicts and the defenders of their interests,
they think that if the person deprived of liberty
has served the mentioned term, the authorized
administrative body is obliged to take further ac-
tion in terms of release, which, as mentioned, is
completely inconsistent with the content of the
provisions of the applicable legal norms.

There is a logical parallel to this topic, the
question of how the concession period is deter-
mined and whether there is a legal record that
directly determines the relevant rules for calcu-
lating the period. If we take a look at the legisla-
tion, we will see that this issue is not regulated
at all, and this often causes problems in practice,
especially in cases where there are deductions
according to the sentence, in particular, when the
time of arrest and imprisonment and the count-
ing of the sentence started from the moment of
actual arrest, the calculation in relation to this
matter is carried out by the employees of the
special accounting department of the penitentia-
ry institution in two ways, one part first subtracts

9 Article 72 of the Criminal Code. <https://matsne.gov.
ge/ka/document/view/16426?publication=257> [Last
accessed: 17.10.2023].

10 Article 95 of the Juvenile Justice Code.
<https://matsne.gov.ge/ka/document/
view/2877281?publication=22> [Last  accessed:
18.10.2023]

11 Article 41 of the Prison Code. <https://matsne.gov.
ge/ka/document/view/91612?publication=41> [Last
accessed: 17.10.2023].
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the sentence to be served from the calculation
and then determines the actual term of service,
and the other part subtracts the calculation af-
ter determining the actual term, and this creates
a different situation, since The time is different
and these two methods determine completely
different periods. For there to be no place for the
claims of persons deprived of their freedom in
relation to the calculation, non-uniform practice
and, to some extent, confusion, it is advisable to
write a corresponding legal norm which will reg-
ulate the mentioned problems.

The extent to which a person with the right
to appeal to local councils in case of condition-
al release can be the legal representative of the
convict has often become a subject of dispute
from the side of scientists and practitioners. If
we carefully read and analyze Article 42 of the
Prison Code™ We will see that only the convict-
ed person can enjoy this right. Neither based
on a warrant nor a power of attorney, a petition
should be requested from the penitentiary insti-
tution to consider the above-mentioned issue by
presenting a document confirming the represen-
tation so that it is possible to discuss the condi-
tional release of the convicted person. The rule
of consideration of the issue would be a direct
reference to the circle of authorized persons in
the relevant norm.

When considering the issue of parole, the lo-
cal councils are in charge “On approving the pro-
cedure for consideration and decision-making of
the issue of parole from serving a sentence by
the local councils of the state sub-departmen-
tal institution — Special Penitentiary Service in-
cluded in the system of the Ministry of Justice
of Georgia” approved by order of the Minister of
Justice of Georgia dated August 7, 2018 N320 In
accordance with the criteria established by Arti-
cle 13 of the Rule:

a) Nature of the crime - when evaluating the
mentioned criterion, attention should be paid to
the severity of the crime committed by the per-
son, under what circumstances the crime was

12 Article 42 of the Prison Code. < https://matsne.gov.
ge/ka/document/view/91612?publication=41 > [Last
accessed: 17.10.2023].

committed, as well as whether the crime was
committed during the period of probation;

b) The behaviour of the convicted person
during the serving of the sentence - when eval-
uating the mentioned criterion, attention should
be paid to how many and what kind of disci-
plinary, administrative and incentive measures
were applied to the convicted person during the
serving of the sentence, as well as, specifically,
for what kind of action such a decision was made;
Attention should also be paid to the information
about the institution of imprisonment, the daily
schedule of the institution, the fulfilment of the
duties stipulated by the legislation of Georgia
and the observance of the legal regime of the in-
stitution during the period of serving a sentence
by the convict;

c) The fact of the convicted person commit-
ting a crime in the past, conviction — when eval-
uating the mentioned criterion, attention should
be paid to the number of times, the severity and
the type of crime committed. Also, what kind of
crime, what severity, and how many times he was
convicted;

d) Family conditions - when evaluating the
mentioned criterion, attention should be paid to
the relationship of the convicted person with his
family members, whether he has minor children,
other family members who are unable to work,
the material condition of close relatives, etc.;

e) The personality of the convicted person
- when evaluating the mentioned criterion, at-
tention should be paid to the attitude of the
convicted person to the crime committed, to the
employees of the institution and other convicts,
information about the participation in social ac-
tivities during the period of serving a sentence,
whether it requires special supervision by the
management of the institution and other im-
portant issues that provide an opportunity to
evaluate the personality® The assessment of

13 Order N320 of August 7, 2018, of the Minister of
Justice of Georgia “On the review and decision-making
process of the issue of parole from serving a sentence
by the local councils of the special penitentiary
service, a state sub-departmental institution included
in the system of the Ministry of Justice of Georgia”.
<https://matsne.gov.ge/ka/document/
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convicted people is carried out for each criteri-
on separately, and a reasoned decision is made
based on the analysis and reconciliation of al-
ready assessed criteria. The given criteria make
it possible to analyze the risk factors, which will
determine the extent to which society is at risk
of committing a repeated crime from the person
who will be released on parole. Here, the fact
cannot be left out of attention that, on August
7, 2018, the Minister of Justice of Georgia on the
review and decision-making process of the issue
of conditional release from serving a sentence
by the local councils of the special penitentia-
ry service, a state sub-departmental institution
included in the system of the Ministry of Justice
of Georgia. Article 13 of Order N320 does not ex-
plain each assessment mark in detail in terms
of content or defines a circumstance relevant to
the relevant criterion. When evaluating the be-
haviour of the convict, a relevant circumstance
may be - the number, severity, nature and con-
tent of disciplinary punishments - why the said
measure was used, including whether a new
disciplinary violation was committed during the
period of serving another punishment; Incentive
measures and all the information related to the
behaviour of the convict during his stay in the
penitentiary institution and others. This kind of
reference on the part of the decision-making
body largely determines the observance of the
standard of justice.

The subject of interest in the research pro-
cess was the analysis of such a case in relation
to the evaluation criteria, how the council should
assess the legal status of the convicted person
when the established factual circumstance is the
lack of conviction of the convicted person and
the existence of facts of committing a crime in
the past by this person. The guiding criterion for
a local council is not only a current conviction
but also a past offence, which means that the
council is empowered to assess the fact that a
crime has been committed in the past, even when
the conviction has been overturned. According
to Article 79, Part 6 of the Criminal Law Code, an

view/4289728?publication=0> accessed:

09.10.2023].

[Last

overturned or cancelled conviction is not taken
into account when deciding the issue of a crim-
inal impact measure. When making a decision
on the issue of conditional release from serving
the sentence. Dismissal or removal of conviction
does not change the fact of committing a crime
in the past, therefore, this circumstance should
not cause the board to take into account the said
factual circumstance in combination with other
factual circumstances.

It's crucial to address the exception to the 6
- month grace period after parole denial. Accord-
ing to Article 42, Part 7 of the Prison Code, if the
board decides to refuse parole from serving the
sentence, the petition on the same issue can be
reconsidered only after 6 months unless the term
of the sentence to be served does not exceed 6
months or /and there is a special circumstance.
Consideration of the conditional release of a con-
victed person from serving his sentence is man-
datory once every 6 months. If the term of the
sentence to be paid does not exceed 6 months,
the council will consider the issue of conditional
release of the convicted person from serving the
sentence based on the written application of the
convicted person It is acceptable to consider
what the specified record means - “special cir-
cumstance”. Not a single legal act, like the Prison
Code, contains a list of special circumstances or
any kind of definition which would allow the local
council to consider the petition of the convict-
ed person in violation of the established term.
That is, the concept mentioned in the 7" part of
Article 42 of the Prison Code - “special circum-
stance” is only an evaluative category. | think it
is necessary to make appropriate changes in the
Prison Code and to explain the “dead record”
of the given norm, which will contribute to the
development of practice in this direction. One
of the special circumstances can be considered
the case when the court invalidates the decision
made by the local council and after investigating
and evaluating the circumstances relevant to the

14 Section 7 of Article 42 of the Prison Code.
<https://matsne.gov.ge/ka/document/
view/91612?publication=41> [Last accessed:
09.10.2023].
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case, issues a new individual administrative-le-
gal act regarding the conditional release of the
convict. In this case, the local council should
no longer wait for the 6 months established by
the law to pass after the refusal and is obliged
to execute the court’s decision. In relation to the
special circumstance, it is also important to con-
sider whether the incentive measures applied to
the convicted person after his request was not
met constitute a legal basis that would allow the
local council to consider the petition of the ben-
eficiary in violation of the requirements of Arti-
cle 42, Section 7 of the Prison Code. Of course,
the dynamics of the development of positive
behaviour of the convicted person after the re-
fusal of parole is welcome by the local council,
although the circumstance that the convicted
person was encouraged does not represent such
a special case that can be considered in its con-
tent, firstly because such a case will have many
times place both for this person deprived of lib-
erty and in the case of another convicted per-
son, and the second is because it is less possible
for the convicted person to carry out such a rare
case that distinguishes him from other convict-
ed persons due to individual circumstances. In
such a case, it is expected that there will be a
purposeful and not thought-out manifestation of
positive behaviour, therefore, in relation to the
given issue, the members of the Council should
base their decision on a qualified assessment of
objective and subjective circumstances. | think
that the discussion will help those interested in
the above-mentioned concept to develop the
process of scientific research further and expand
the list of special circumstances.

Court analysis of practice in
relation to the issue of parole

In the present chapter, the issue of parole
will be discussed only based on judicial practice,
only a part of the cases where small flaws are
identified is selected, this does not serve to crit-
icize or reprimand the court, but rather to avoid
violations in the future, to avoid non-uniform

practice, to reduce the number of errors, because
it is established objective truth about the case.
The non-uniformity of the existing judicial
practice in relation to the decisions made by
the local council is evidenced by the decisions
of the Administrative Affairs Board of the Tbili-
si City Court of October 20, 2021® and June 30,
2022,'° which were issued against the same per-
son, based on identical factual circumstanc-
es, in one case the judge partially satisfied the
claim of the beneficiary, and in the second case,
it was not satisfied, part of the reasoning is so
well-argued that an objectively thinking person
will not even notice the special difference when
reading them. The argumentation that the in-
ner conviction of the judge dictated this is not
sufficient justification in this case. In the pres-
ence of similar circumstances, it is expedient to
develop the judicial practice in such a way that
some common standard is formed, and there is
no place for non-uniform decisions to be made.
As an illustration, we present the following sit-
uation: N.C. was convicted under subsection “e”
of part 2 of Article 109 of the Criminal Code of
Georgia, which was expressed as follows: i. Q.
What did L. intend for his mother? Q. To inflict
special pain and kill him, to fulfil his intention, he
asked his friends for help: B.S. Minor N. Ch. and
together with them planned L. Q. kill. On October
19, 2016, in the “Smart” supermarket on Rustaveli
Avenue in Tbilisi, B. Sh., I. Q. and N.C. They met
each other according to the agreement, at which
time they specified L. Q. Details of the murder,
in addition, to place and hide the body parts of
the crime victim, they bought polyethylene bags,
then they went by car to the apartment located
at N5/41 Beri Gabriel Salosi Street, Thilisi, where
L. Q. He was alone. Upon arriving at the apart-
ment, L. Q. He opened the door and let them into
the house. After that B. Sh., according to agree-
ment, L. Q. He held his hand firmly in the mouth
and nose area and tried to hug her. At the same
time i. Q. and N. Ch. L. K/s hands and feet were

15 Administrative Affairs Board of Thilisi City Court of
October 20, 2021 Decision N3/1134-21.

16 Thilisi City Court Administrative Affairs Board of June
30, 2022 Decision N3/3128-22.
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held and he was not allowed to move. After that
B. Sh. He was stabbed several times in the tem-
ple area with a knife, as a result of which L. Q.
fell. To an unconscious person b. Sh., I. Q. and N.
Ch. They tied their hands and feet with adhesive
tape, put them in a bag and took them by car to
St. B. located in Tbilisi, Vedzesi 4" exit N4. Sh. in
the apartment rented by N. Ch.and I. Q. L. Q. The
body was dismembered using a saw. In particu-
lar, first, they cut off the head, the fingers of the
upper limbs, the upper and lower limbs, and B.
Sh. Cut out the heart and liver. They placed the
dismembered body parts in a polythene bag and
transported them by car to St. On the 13" kilome-
tre of the Thilisi bypass road, in the territory of
the former landfill, where they were thrown into
an existing pit, poured gasoline and burned. On
December 3, 2020, the local council refused to re-
place the unpaid part of the sentence with house
arrest. The said decision was appealed by the
convict in the Thilisi City Court, however, by the
decision of October 20, 2021, the said claim was
rejected. In the decision, it was indicated that the
local council, while considering the issue, took
into account the attitude of the convicted person
towards the administration of the institution and
other personal characteristics, the fact that the
convicted person was encouraged during the pe-
riod of serving the sentence, however, it focused
on the nature of the crime, it was a violent crime,
in particular, with particular cruelty, intentional
murder committed in a group under aggravating
circumstances. Based on the above, the nature
of the committed crime, the way the action was
carried out, and the result of the crime had a
particularly negative impact when considering
the issue of the convicted person. Accordingly,
at this stage, the Council considered that the
negative considerations accompanying this cri-
terion could not be invalidated and could not
be outweighed by other positive context crite-
ria. Accordingly, the Tbilisi City Court considered
that the respondent administrative body did not
exceed the scope of exercising its discretionary
powers. Taking into account the factual circum-
stances of the case, the review council's assess-
ment, in this case, was fully consistent with the

decision-making procedure of the special peni-
tentiary service of the state sub-departmental
institution included in the system of the Ministry
of Justice of Georgia” on August 7, 2018, by the
order No. 320 of the Minister of Justice of Georgia
the requirements established in the approved
manner and the appealed decision were issued
in compliance with the requirements of the law,
therefore there was no reason to invalidate the
contested act. Also, by the decision of April 1,
2022, the convict was denied parole. The negative
decision was based on the nature of the crime,
the motive, the method and the result of the
crime. In addition, the circumstance that the po-
sition of the victim’s successor was not present-
ed was taken into account. The mentioned legal
act was appealed, and by the decision of the
Thilisi City Court on June 30, 2022, the claimant’s
claim was partially satisfied, and the reviewing
local council was ordered to issue a new admin-
istrative-legal act against the convicted person.
On the one hand, the court shared the Council’s
explanation regarding the nature and gravity of
the crime committed; however, it explained that
when assessing the issue, it is first of all import-
ant to assess the personal characteristics of the
convicted person properly. Also, the achievability
of the goal of punishment and issues of resocial-
ization of the convict.

In the research process, there were also cas-
es where completely unsubstantiated decisions
were taken from the justice implementing body
in relation to the results of the local council,
which are directly related to the conditional re-
lease of convicts. As an illustration, we present
the decision of the Administrative Affairs Board
of the Thilisi City Court dated April 27, 2023, by
which D.K. The claim was partially settled. D.K.
While considering the issue of parole, the coun-
cil got acquainted with the victim’s position re-
garding the use of the benefit provided by the
law towards the convict, taking into account the
convict's behaviour during the period of serving
the sentence, which is encouraged by the circum-
stances. However, he focused on the nature of the
crime. The convict has committed a crime against
human rights and freedoms - illegal deprivation
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of liberty, which is confirmed by the manner of
the committed crime, in particular, the fact that
the act was committed in a group, using the so-
called “khamutes” to bind the hands and feet
of the victim. A particularly aggravating circum-
stance of the crime is that a pre-agreed group
committed the act. Also, the fact that the crime
was carried out with the threat of taking life. Ac-
cording to the form of the charge, the crime was
committed with direct intent, which means that
D.K. He was aware that he was entering into il-
legal imprisonment. The purpose and motive
accompanying the illegal deprivation of liberty,
which was manifested in the extortion of a large
amount of money. Accordingly, at that moment,
the Council considered that the negative opin-
ions accompanying the criteria determined by
order of the Minister of Justice N 320 could not be
canceled and could not be outweighed by other
positive context criteria. Against the background
of these factual circumstances, the judge D. St.
The claim was partially satisfied on the grounds
that the victim D.K. He forgives the illegal act
committed against him and has no complaints
with him.” Here, the judge rejected the criteria
defined by the Council’s guideline standard and
brought forward the notarized consent of the vic-
tim in the case in the previous year, in the back-
ground that the position of the victim is not at
all an evaluation mark established by the men-
tioned act, of course, this position should not be
understood as if it does not matter if the victim
To understand the point, however, partial satis-
faction of the claim on this basis alone is com-
pletely groundless, besides, there is not a single
legal norm, which represents the mentioned ad-
ditional type of material as an unconditional rea-
son for the release of the convicted person. “The
use of punishment should be based on individu-
al circumstances, the complexity of the case, the
dangers arising from the act, the prerequisites
for committing the act, motives, consequences,
the characteristics of the offender’s personality,
the impact of the punishment on the offender’s

17 Thilisi City Court Administrative Affairs Board of April
27, 2023 Decision N3/831-23.

future life"'® Based on this, the decision of the
council and the court should be aimed only at
achieving the goals of punishment.

As for the practice in the higher instance, the
situation is as follows: the appellate court rarely
changes the decisions made by the court of the
first instance, in the legal assessment of leaving
them unchanged, it is mainly noted that the fac-
tual circumstances have been correctly assessed
by the city court and the legal validity of the de-
cision does not raise doubts. The amendment of
decision No. 3/6450-19 of the Thilisi City Court of
November 21, 2018, by which the lawsuit of the
convicted person was fully satisfied, is included
in the exceptional circle. Based on the factual
circumstances of the case, the Thilisi Court of
Appeal partially satisfied the appeal of the local
council and ordered the administrative body to
re-examine the case based on the investigation
of the circumstances essential to the case.”

In the case of the Court of Cassation, the
practice of appealing the decision of the Court
of Appeal has been introduced in the penitentia-
ry system for several months, at this stage, the
majority of the Supreme Court’s administrative
chamber’s ruling concerns the dismissal of the
Casator’'s complaint at the Court of Appeal, even
if the Supreme Court is judged. The cassation ap-
peal of E. was left unconsidered by the court of
cassation, and the judgment was issued using the
first article of the Administrative Procedure Code,
Articles 60, 396, 399 of the Civil Procedure Code.?

Compared to parole - legal
description

This chapter will discuss the peculiarities of
the use of parole in light of the legal traditions
and experiences of foreign countries.

18 Decision of the Constitutional Court of Georgia on
July 11, 2017 in the case “Georgian citizen Imeda
Khakhutaishvili vs. Parliament of Georgia”, paragraph
11-10.

19 Thilisi appeal Decision of the court No. 3 b / 295-19 of
September 11, 2019.

20 Judgment of the Supreme Court of May 30, 2023,
Nbs-283(K-23).
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There are different legal mechanisms of pa-
role in different European countries. Although
the attitude towards the active use of parole is
changing day by day, the power of the head of
state to pardon convicts remains the most ef-
fective means of parole in many European coun-
tries. Mass pardons are still a reality. Their use is
particularly marked both during periods of great
political change (such as the period of post-com-
munist changes in Eastern Europe) and as a
common mechanism for commuting or at least
exoneration of convicted persons (for example,
in France).”

“As mentioned in the recommendation of the
Council of Europe on parole (the recommendation
was received and approved by the Committee of
Ministers of the Council of Europe on September
24, 2003), three systems of parole are common
in the member states of the Council of Europe:
Discretionary release system, Mandatory release
system) and mixed (Mixed release system). A dis-
cretionary parole system operates in most Euro-
pean countries, with a classical form operating in
France. Mandatory system is developed in Swe-
den and mixed - in England and Wales. According
to the mandatory system, a convicted person in
Sweden is automatically released after serving
2/3 of the sentence if he has spent at least one
month in prison. In the mixed system, automat-
ic release applies to persons sentenced to short
terms of imprisonment, while those sentenced
to long terms are subject to discretionary parole
requirements.

In Germany, the criminal code provides for
the conditional release of a prisoner after serv-
ing 2/3 of the sentence. The decision on parole
is made by the Criminal Court (Strafvollstreck-
ungsgericht), the prosecutor is also present at
the process, but he does not have the right to
participate in the decision. In the case of life im-
prisonment, the court may allow the prisoner to
be released early after serving at least 15 years of
the sentence. The criminal law judge of the Land-

21 Levy R., (2007). Pardons and Amnesties as Policy
Instruments in Contemporary France (From Crime,
Punishment, and Politics in Comparative Perspective)
Michael Tonry, ed. — See NCJ-241880, 551-590.

gericht makes the decision.

In England, people serving sentences of less
than four years are eligible for parole after serv-
ing half of their sentence. Parole is limited to con-
victs serving a sentence of more than four years.
In case of early release, they are assigned proba-
tion service supervision until 75% of the sentence
is served. Some sex offenders are placed under
supervision until the end of their sentence.

In France, prisoners can apply for parole to
the Penalty Application Commission. If the term
of the sentence exceeds one year, three months
are subtracted from each year (i.e,, in the case
of 2 years of imprisonment, six months will be
subtracted from the term of the sentence); if
the term of the sentence is less than one year,
seven days will be subtracted from each month
(i.e., in the case of 4 months of imprisonment,
one will be subtracted from the term of the sen-
tence month). A sentence of life imprisonment
may also be commuted, but the reduction of the
sentence shall not exceed 20 days or one month
after one year of the sentence. The decision on
parole is made by the judge of penal affairs (Juge
de l'application des peines); if the sentence does
not exceed 10 years or three years remain, in oth-
er cases, the regional parole court (Juridiction re-
gionale de liberation conditionnelle), the case is
reviewed before parole in the national cassation
court of liberation (Cour de cassation la jurisdic-
tion nationale de la liberation conditionnelle). In
all cases, a court hearing is scheduled at the re-
quest of the applicant’s lawyer, and the decision
can be appealed.?

Parole is a common occurrence in Georgia
and is not used only in cases where negative
prognoses related to the convict are evident. We
encounter such practices in Belgium, Denmark,
and Switzerland. For example, in Sweden, a con-
victed person is released on parole after serv-
ing two-thirds of the sentence unless there are
a number of contradictory circumstances. As of
January 1, 2007, one of these grounds is the vio-

22 Khmaladze M., (2017). The issue of conditional release
of the convict in foreign countries, information
magazine for the project of the Prison Code of
Georgia, Thilisi, pp. 2-3.
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lation of a suspended sentence, which will result
in its cancellation.”

The comparative analysis reveals that the ba-
sis for differentiation is, first of all, the existing
model in Georgia, and then the actual terms of
service according to the category of the crime,
as well as the authorized bodies accepting pa-
role, which in general intersects with different
approaches to the use of parole as a special re-
lease mechanism from serving a sentence.

CONCLUSION

As we can see, parole is an alternative type of
imprisonment. It is not alien to Georgian legisla-
tion and judicial practice. The past period clearly
showed its advantages and disadvantages, which
were discussed in the present article with a gen-
eral legal description.

As a result of the study of practical and scien-
tific materials, | consider it appropriate to formu-
late several provisions that include an innovative
solution to the existing shortcomings in relation
to the present topic:

e |t is recommended to write a legal norm
to regulate the appropriate rule for calcu-
lating the grace period;

e The position was substantiated in cases
related to the exceptional rule of consid-

23 Padfield N., van Zyl Smit D. and Dunkel F., (2010).
Release from Prison, European Policy and Practice,
Willan Publishing, USA, pg: 421.
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60“, 33.20.
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2. LobygMOMbMMgoab Eobgbydymgdal
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dmMmab. 3ohndmmonb 3mogdbob 68-9
99bmob  Lo®Yd3gMdY, BLFS3MPYOY-
9oL yamyds 3Jmboom Tyodama-
omodnm 3058sMmoc 8303n30mgdgn
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Lobxgmob dmybgma 6sbogo JoMmonm 3o-
0909 390030LIBWYO00 3JYBISMML © 09-
69330300M0 03HMIdHYMI® Zooms30byRMMD.
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12 35¢08Mmmonb 3megdLol 42-5 8nbamo.
<https://matsne.gov.ge/ka/document/view/91612°?-
publication=41> [dmam bob3s: 17.10.2023].
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3) 9Lge3MEadyaab dngm Bambymdo .-
6odogamab Aogbob xgogdn, bobodsmmanmods
-3mbndbymo 3Mmohgmnydob dgxsbydabLL y3-
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MEg09mab  bLobzgeob dmbENbLgseb 3dnMm-
000 300009 gomo30bRMgdalb bognmblb
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mb LoLSFMMML Booby3gHnmgds. gob-
LO3YNMYOYM BoMYaMadsLMOb Todommydom
obg3g, 09603369mm30b0s, gobznbommo oy
Mo39bo BomMAMoagbb dbxozMEadymab
dmnbm3zbob ©oy3dsymanmgdmmonb d90w93
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0Mmn30 bLodgML dbMoob Tobobondgdgmny,
306MMO0M 350037 go0d30LRWMYO3DY YJoMab
0gdob 990093 dLF3MEYOYMOL EoEIdOMN
939300 3eb30m3MYdnLb Nbsdngs, MmydEs 0b
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THE ISSUE OF SECURING
COMPENSATION

FOR ANTICIPATED LOSSES

AS A COUNTERBALANCING TOOL
OF PROVISIONAL REMEDY

Khatuna Skhirtladze

Doctoral Candidate of Law, Davit Aghmashenebeli
University of Georgia, Georgia

ABSTRACT

Indemnification of incurred damages does not depend on its ad-
vance securement, although the law provides the possibility of se-
curing compensation for potential losses in advance. The institution
of guaranteeing compensation for anticipated losses is one of the
tools for protecting the defendant’s rights in the procedural guaran-
tees system. Procedural law doctrine and practice sometimes shift
the emphasis to already incurred damages and, thus, call it the insti-
tution of compensation for damages caused by an unjustified provi-
sional remedy. The law of civil procedure defines the rule for securing
the anticipated losses and not already existing or proven damage.
The misperception of the concepts of loss and damage causes the
wrong approach to the essence of the mentioned institution.

The criteria and rules for securing compensation for anticipated
losses and incurred damages require different approaches. In rela-
tion to the incurred or expected damages, it would be more appro-
priate to talk not only about the compensation of damages caused
to the defendant through an unjustified provisional remedy but also
through the dismissed claimant’s claim. Considering all that, securing
compensation for anticipated losses should include not only expect-
ed losses incurred because of unjustified provisional remedy but also
as a result of unjustified/dismissed claims. The defendant may incur
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various expenses or lose income due to an un-
justified provisional remedy or a claim. Atten-
tion should be devoted to compensating for the
damages caused by an unjustified claim to the
extent that, firstly, the measure of provisional
remedy is based on alleged facts, and secondly,
itis only one of the procedural actions directed
against the defendant.

The provisional remedy itself and securing
compensation for the anticipated losses to the
defendant form one of the procedural guaran-
tees of effectively using the right to a fair trial
and, accordingly, it is a part of the area protect-
ed by Article 6 of the European Convention on
Human Rights and the first Clause of Article 31
of the Constitution of Georgia.

Based on the principle of equality before
the law and the court, as well as the principle
of the equality of the parties in civil proceed-
ings, the claimant also has the right to claim
compensation for damages from everyone who,
through illicit actions, prevented the enforce-
ment of provisional remedy issued by the court.

KEYWORDS: Provisional Remedy, Anticipated
Losses, Damage, Securing Compensation,
Proportionality

INTRODUCTION

The institution of provisional remedy should
not only be considered as a mechanism for pro-
tecting the claimant’s rights. In this regard, the
law provides a number of procedural actions of
the court (a system of procedural actions) for
the protection of the defendant’s rights as well.
Therefore, the issue of provisional remedy is at
the same time closely linked to the issue of secur-
ing compensation for anticipated losses (which
can be called a reversed provisional measure);

1 In the study, the category of counter provisional mea-
sure is used with the same meaning. Civil Procedure
Code of Georgia (14/11/1997), Parliamentary Gazette,
Article 199.

since the application of the provisional remedy
may harm the interests of the defendant.? Ac-
cordingly, the issue of provisional remedy is re-
solved through consideration of the rights and
interests of both parties (by securing the rights
and interests).?

The defendant should not be harmed by pro-
visional remedy or by a claim brought in bad faith,
and if so happens, he must be compensated.* A
claim for damages should always exist when the
measure of provisional remedy is found unjus-
tified.> Accordingly, in the event of revoking the
provisional remedy or not satisfying the claim of
the claimant, compensation for the loss caused
to the defendant would be impossible without
securing it in advance.®

Any provisional measure used by the court
must comply with the objectives of Article 191 of
the Code of Civil Procedure and, in addition, the
restriction imposed on the defendant must be
reasonable and justified, considering the nature
of the claim.” The institution of provisional rem-
edy protects defendant from the very start, while
resolving the issue of application of the remedy,
first of all, through requiring the court to apply
the proportionality test.® Securing compensation

2 Yeazell, S., Schwartz, J., (2019). Civil Procedure. Aspen
casebook series, tenth edition. New York: Wolters Klu-
wer, p. 316.

3 Le Floch, G., (2021). Requirements for the Issuance of

Provisional Measures. Provisional Measures Issued by
International Courts and Tribunals. Palombino, F., Vir-
zo, R., and Zarra, G. (eds.). The Hague: Asser Press, p.
47-48.

4 Qurdadze, Sh., Khunashvili, N., Tskitishvili, M., Akha-
ladze, M., Kublashvili, M., Qurdadze, G., (2022). Com-
mentary on the Code of Civil Procedure (Book I). Thili-
si: "Meridian" publishing house, p. 256-25.

5 Schnittger, H., (2020). Claim for damages arising
from unjustified security, N.10. German Society for
International Cooperation — GIZ, p. 13. <http://law-
library.info/ge/books/CLS-2020.pdf> [Last accessed:
23.11.2023].

6 Qurdadze, Sh., Khunashvili N., (2015). Civil Procedure
Law of Georgia (second edition). Thilisi: "Meridian"
publishing house, p. 352.

7 Liluashvili, T., Khrustali, V., (2007). Commentary on
the Civil Procedure Code of Georgia (second edition).
Thilisi: "Samartali" publishing house, p. 351.

8 Ruling of the Supreme Court of Georgia (Chamber of
Civil Cases) of December 16, 2019 on the case: N as-
1609-2019.
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for anticipated losses in favour of the defendant
cannot replace the court’s obligation to ensure
proportionality during deciding the issue of pro-
visional remedy. In other words, proportionality
must be observed in any case, even if the claim-
ant voluntarily provided the defendant with se-
curity for the anticipated losses on the basis of
Article 199 of the Code of Civil Procedure. There-
fore, the measure of provisional measure must
be proportionate to the claim in any case.’

Violation of proportionality is a test of the
reasonableness of a provisional remedy and
the basis for its full or partial revocation, same
view is provided in legal doctrine as well® The
violator of the requirement of proportionality is
the court, not the defendant. The latter cannot
be held liable in the future for violating the im-
perative of proportionality but rather for the fact
that the provisional measure used in his favour
turned out to be unjustified.”

Despite the importance of the institution of
counter provisional measure, the existing Geor-
gian law literature and practice on this issue is
scarce.”? Categories of losses and damages are
subject to research, so it is necessary to deter-
mine the criterion regarding the amount of antic-
ipated losses, compliance of principle of disposi-
tion to counter security measure and the threat
of procedural chicane during the application of
counter provisional measure. In addition, inter-
national practice in relation to the mentioned
issue will also be discussed. All the above de-
fines the significance of the present research.

9 Dzlierishvili, Z., (2018). Cross-undertaking as to Dam-
ages Resulting from Provisional Remedy. Journal of
Law, N1, Ivane Javakhishvili Thilisi State University
Press, p. 8.

10 Akhaladze, M., (2020). Ensuring the enforcement of
the claim/decision in the practice of the Supreme
Court of Georgia. Supreme Court of Georgia, p. 84.
https://old.supremecourt.ge/files/upload-file/pdf/
sarchelis-gadawyvetilebis-agsrulebis-uzrunvelyofa.
pdf [Last accessed: 23.11.2023].

11 Civil Procedure Code of Georgia (14/11/1997), Parlia-
mentary Gazette, Article 199, Part 3.

12 There is only one academic research/study, see — Dz-
lierishvili, Z., (2018). Cross-undertaking as to Damages
Resulting from Provisional Remedy. Journal of Law,
N1, lvane Javakhishvili Thilisi State University Press, p.
5-22.

The regulatory norm for using the counter provi-
sional mechanism (Article 199 of the Code of Civil
Procedure) leaves the impression that the men-
tioned mechanism is used only at the initiative
of the court or at the request of the defendant. It
should be further researched whether the claim-
ant can offer the counter provisional measure for
securing compensation for anticipated losses for
the defendant at his initiative.

GUARANTEES TO PROTECT
THE INTERESTS OF THE
PARTIES IN THE MECHANISM
OF PROVISIONAL REMEDY

For the analysis of the research legal institu-
tion, it is essential to have a comprehensive un-
derstanding of Part 1 of Article 57 and Article 199
of the Code of Civil Code since the right of the
party (claimant) to use a measure of provisional
remedy is opposed by the defendant’s interest
- to protect himself from a harmful provisional
remedy.”® Thus, the legitimate interests of both
parties are taken into consideration,” reason-
able balancing is the main constitutional duty
of the court. In cases provided by the law, the
party asking the court for the provisional reme-
dy may be required to secure compensation for
the anticipated losses for the defendant.® The
restriction must take into account the interests
of both parties involved in the process - the de-
fendant must be able to insure damage resulting
from the provisional remedy, and the require-
ments set for the claimant should be reasonable
and should give him a real opportunity to ensure
compensation for anticipated losses. Thus, Ar-
ticle 199 of the Civil Procedure Code of Georgia
explains in detail the procedure for using this
mechanism, ensuring an additional guarantee of
proportionality.'

13 Decision N 1/3/1377 of the Constitutional Court of
Georgia dated June 17, 2022.

14 Liluashvili T., Liluashvili, G., Khrustali, V., Zabambashvi-
li, Z., (2023). Civil Procedure Law. Part Il, Thilisi: "Me-
ridian" publishing house, p. 82.

15 Ibid.

16 Ruling of the Supreme Court of Georgia (Chamber of
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The provisional remedy is linked to the re-
striction of the rights of the defendant, the in-
terests of the latter is at risk of harm. It's about
potential damage. This problem is especially
aggravated if the defendant is an entrepreneur.
Application of provisional remedy by the court
should not interfere with the normal functioning
of such entity. Taking this into account and based
on the principle of procedural equality of the
parties, the law provides guarantees to protect
the interests of the defendant; in this way, the
principle of equality of parties before the court
is balanced.”

According to Clause 1 of Article 11 and Clause
5 of Article 62 of the Constitution of Georgia, ev-
eryone is equal before the law, which includes
equality before the court as well, although the
Constitution does not contain a direct provision
on the equality of the parties before the court™®
The resolution of the cases in court is carried
out on the basis of equality and competition
of the parties In accordance with Clause 2 of
Article 4 of the Constitution, universally recog-
nized human rights and freedoms (meaning the
rights and principles recognized by international
law) are directly applicable law in Georgia. This
means that they are not mediated by any act, do
not require the adoption of additional acts by
the state. Provisions similar to these constitu-
tional norms are reflected in Articles 7, 8 and 10
of the Universal Declaration of Human Rights,?
in Clause 1 of Article 14 of the International Cove-

Civil Cases) of December 16, 2019 on the case: N as-
1609-2019.

17 Ruling of the Supreme Court of Georgia (Chamber of
Civil Cases) of November 25, 2015 on the case: N as-
1165-1095-2015.

18 Constitution of Georgia (24/08/1995), Parliamen-
tary Gazette, articles 11 and 62; Guiding Principles
on Article 6 of the European Convention on Human
Rights, Right to a Fair Trial — Civil Legal Aspects, (2017).
Council of Europe, European Court of Human Rights.
<https://www.supremecourt.ge/uploads/files/1/pdf/
adamianis-uflebata-centri/konvenciis-me6-muxli.
pdf> [Last accessed: 23.11.2023].

19 Liluashvili, T., Liluashvili, G., Khrustali, V., Zabam-
bashvili, Z., (2014). Civil Procedure Law, Part I. Thilisi:
"Samartali" publishing house, p. 60.

20 Universal Declaration of Human Rights (10/12/1948),
UN General Assembly.

nant on Civil and Political Rights* and in Article 6
of the European Convention for the Protection of
Human Rights and Fundamental Freedoms.?

It is the above-mentioned constitutional and
international norms that provide claimant and
the defendant with an equal right before court
while applying the provisional remedy. This
means that the defendant, as an equal party to
the claimant, must be guaranteed the opportu-
nity to protect his rights in the event of appli-
cation of provisional measures in civil proceed-
ings. In other cases, i.e. if the defendant does not
have the opportunity to defend himself against
an unreasonable provisional remedy, he will be
in a disadvantageous position compared to the
claimant; accordingly, the damage will be caused
even before the court decides about the claim. Al-
though the legislator aims to legitimately restrict
the defendant’s right by introducing a mecha-
nism for provisional remedy, this circumstance
does not mean that interference with the right
is always justified. The restriction must comply
with the standards of proportionality.?

OPTIONAL NATURE
OF COUNTER
PROVISIONAL MEASURE

The use of the counter provisional mecha-
nism (at the stage of provisional remedy) is ex-
plained by the fact that at this stage, there is still
no definite prospect of the case, and it is not
known whether the claim is justified or not.? In
addition, it should be borne in mind that secur-
ing compensation for the anticipated losses is
not an obligation of the court, but a right.?® The

21 International Covenant on Civil and Political Rights
(16/12/1966), UN General Assembly.

22 Convention for the Protection of Human Rights and
Fundamental Freedoms (4/11/1950), Council of Eu-
rope, Rome.

23 Decision N 3/3/600 of the Constitutional Court of Geor-
gia dated May 17, 2017 in the case "Citizen of Georgia
Kakha Kukava vs. Parliament of Georgia", 11-48.

24 Ruling of the Supreme Court of Georgia (Chamber of
Civil Cases) of October 6, 2014 on the case: N as-1135-
1082-2013.

25 Ruling of the Supreme Court of Georgia (Chamber of
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court may also use provisional guarantee based
on the application of the opposing party.?

The said right is used by the court in conjunc-
tion with the application of a provisional reme-
dy.? If the court fails to exercise this discretion-
ary right, the defendant may file an application
and ask for securing compensation for anticipat-
ed losses.?® In both cases, securing compensation
for anticipated losses are provided if there is a
reasonable expectation that the claimant will not
be able to compensate for the damage caused in
case if the claim is not satisfied.” Thus, indem-
nification for harm (provision of compensation)
can be carried out both simultaneously with ap-
plication of provisional remedy, or after that.*

The institution of provisional remedy equally
protects the interests of both the claimant and
the defendant. Accordingly, if the measures taken
to secure provisional remedy turn out to be un-
reasonable due to the fact that the claimant was
denied satisfaction of the claim and the decision
entered into legal force, or the court revoked the
provisional measure before the filing of the claim
in accordance with Part two of Article 192 or in
accordance with Part two of Article 363,3° 3' the
defendant has the right to demand compensa-
tion from the claimant for the loss caused by the
adoption of provisional remedy (Part 3 of Arti-
cle 199). The law does not imperatively require
the court to secure compensation for anticipated

Civil Cases) of October 21, 2016 on the case: N as-958-
923-2016; Ruling of the Supreme Court of Georgia
(Chamber of Civil Cases) of June 13, 2011 on the case:
N as-832-884-2011.

26 Civil Procedure Code of Georgia (14/11/1997), Parlia-
mentary Gazette, Article 199, Part 1.

27 Qurdadze, Sh., Khunashvili N., (2015). Civil Procedure
Law of Georgia (second edition). Thilisi: “Meridian”
publishing house, p. 352.

28 Ruling of the Supreme Court of Georgia (Chamber of
Civil Cases) of July 28, 2015 on the case: N as-759-718-
2015.

29 Ruling of the Supreme Court of Georgia (Chamber of
Civil Cases) of April 11, 2017 on the case: N as-450-
422-2017.

30 Qurdadze, Sh., Khunashvili N., (2015). Civil Procedure
Law of Georgia (second edition). Thilisi: “Meridian”
publishing house, p. 351.

31 The case of cancellation of the mediation settlement
provision measure.

losses in favour of the defendant;* it is discre-
tion of the court.® It would be more expedient
if the court, on its initiative, would not have the
right to impose on the claimant the obligation to
secure counter provisional measure. The point is
that securing compensation for anticipated loss-
es to the defendant is in fact, “securing of such
a claim which the defendant may bring against
the claimant for the provisional remedy as a re-
sult of which he suffered damages”** Whether
or not a party initiates a complaint and claims
compensation for loss or damages is entirely up
to the claimant to be. Therefore, the possibility
of imposing counter provisional measure on the
court’s initiative contradicts the principle of dis-
position. The question of whether the defendant
is obliged to prove a probable amount of antic-
ipated loss that may be caused by provisional
measure is also subject to research. The law ig-
nores this issue. To the extent that the provision-
al remedy is based on presumed facts, based on
the principle of equality of parties, the defendant
should not bear the burden of proving anticipat-
ed losses that do not yet exist. Proof of actual
losses must be made in the future. At the stage
of provisional remedy, asserting a loss should be
the defendant’s dispositional right.®

When applying a provisional measure, the
other party is not obliged to secure its claim with
money or securities in accordance with Article

32 Ruling of the Supreme Court of Georgia (Chamber of
Civil Cases) of November 2, 2016 on the case: N as-
956-921-2016.

33 Ruling of the Supreme Court of Georgia (Chamber of
Civil Cases) of June 13, 2011 on the case: N as-832-
884-2011.

34 Liluashvili, T., Khrustali, V., (2007). Commentary on
the Civil Procedure Code of Georgia (second edition).
Thilisi: “Samartali” publishing house, p. 355.

35 Taking into account the above, the Supreme Court of
Georgia incorrectly explains in one of its decisions:
“The probability of damage can be derived direct-
ly from the case materials and from the defendant’s
instructions. In the latter case, the defendant, in ac-
cordance with the first part of Article 102 of the Civil
Code, is obliged to properly substantiate the expected
damages” — see Ruling of the Supreme Court of Geor-
gia (Chamber of Civil Cases) of June 13, 2011, on the
case: N as-832-884-2011.
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57 of the Civil Code.*® The implementation of the
provision provided for by the norm in this form
will be necessary only if the court, in accordance
with Part 1 of Article 199 of the Code of Civil Pro-
cedure, deems it necessary to implement a pro-
visional measure from the other party.”’ When
applying counter provisional measure, several
issues of both practical and theoretical impor-
tance have to be taken into account, which are
discussed below.

THE THREAT OF PROCEDURAL
CHICANE IN THE

MECHANISM OF COUNTER
PROVISIONAL MEASURE

First, it is necessary to consider the problem
of the claimant’s fair use of substantive and pro-
cedural rights. As stated in the German doctrine,
unfairness in the process is the abuse of a claim
and any other procedural rights, which arises in
the event of a discrepancy between the goals set
by the person entitled and the goals of the right
granted by law (which correspond to the goals of
the civil proceedings).®® The same opinion is up-
held in the Georgian legal doctrine as well.* For
comparison, the civil procedural law of Germa-
ny, as well as the civil procedural law of Georgia,
does not contain a general norm establishing the
obligation to exercise procedural rights and ob-
ligations in good faith, in connection with which
there is an opinion in the German doctrine that
Section 242 of the German Civil Code* (similar to

36 Qurdadze, Sh., Khunashvili N., (2015). Civil Procedure
Law of Georgia (second edition). Thilisi: “Meridian”
publishing house, p. 351.

37 Ibid.

38 Baumgartel, G., Treu und Glauben, gute Sitten und
Schikaneverbot im Erkenntnisverfahren, ZZP. 1956,
p. 101; Konzen, H., Rechtsverhdltnisse zwischen
ProzeRparteien, Studien zur Wechselwirkung von Zivil
—und Prozelirecht bei der Bewertung und den Rechts-
folgen prozeRerheblichen Parteiverhaltens. Berlin:
Duncker&Humblot, 1976, p. 270.

39 Sakvarelidze, K., (2021). Abuse of rights and obliga-
tions of the parties in the civil process. Dissertation
for the academic degree of Doctor of Laws. Thilisi: East
European University.

40 Burgerliches Gesetzbuch (BGB). German Federal Law

Article 361 of the Civil Code of Georgia*') should
be used by analogy in German procedural law.??
The principle of acting in good faith is a general
legal principle. Although it is not directly men-
tioned in the Constitution of Georgia, Article 34
confirms it.* This principle, due to its universal
nature, is the basis of the entire legal order, in-
cluding civil procedural law. Accordingly, this is a
principle of civil procedural law and, therefore,
its use according to the rules of interdisciplin-
ary analogy is not allowed since this principle is
also characteristic of the civil process.** Accord-
ing to the ruling of the German Federal Court of
Justice, a clear sign of the abuse of the right is
the intention to cause harm (typical of procedur-
al chicane), as well as the exercise the right aim-
lessly, wastefully, or to achieve unworthy goals.*®
Complaints initiated for the purpose of harming
another are considered a clear manifestation of
procedural chicane (abuse of rights) in German
doctrine.*

When considering the implementation of
counter provisional measure through the prism
of the principle of good faith, it is necessary to
balance the interests of the parties fairly.”” The
amount requested from the claimant through the

gazette.  <http://www.gesetze-im-internet.de/bgb/
BJNR001950896.html> [Last accessed: 23.11.2023].

41 Civil Code of Georgia (26/06/1997), Parliamentary Ga-
zette.

42 Stickelbrock, B., (2002). Inhalt und Grenzen richter-
lichen Ermessens im Zivilprozess. Koln: O.Schmidt,
p. 280; Paulus, C., (2016). Zivilprozessrecht, Erkennt-
nisverfahren, Zwangsvollstreckung und Europaisches
Zivilprozessrecht, 6. Auflage. Berlin: Springer, p. 130.

43 Khunashvili, N., (2016). The principle of good faith in

contract law. Thilisi: “Bona Kausa” publishing house,

p. 43.

Baumgartel, G., Treu und Glauben, gute Sitten und

Schikaneverbot im Erkenntnisverfahren, ZZP. 1956,

p. 181.

45 Bundesgerichtshof (BGH) Beschluss 9.07.2007, |

95/06. <https://openjur.de/u/77182.html> [Last ac-

cessed: 23.11.2023].

Zeiss, W., Schadensersatzpflichten aus prozessualen

Verhalten, NJW, 1967, p. 708.

47 Ruling of the Supreme Court of Georgia (Chamber of
Civil Cases) of March 6, 2017 on the case: N as-28-25-
2017; Ruling of the Supreme Court of Georgia (Cham-
ber of Civil Cases) of November 6, 2015 on the case: N
as-929-879-2015.

44

46
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use of counter security may be insignificant for
that person in view of his assets, but, for exam-
ple, a provisional measure applied in the form of
prohibiting use of funds may be highly restric-
tive for another person (the defendant), espe-
cially when that person is entrepreneur/subject
of entrepreneurial activity. Applying provisional
remedies may lead to the actual paralysis of the
defendant’s economic activity. Sometimes, there
may be unfair competition from the claimant’s
side, for example, to gain a monopoly position
in the market by seizing the assets of the defen-
dant, who has a small market share. Consider-
ing that the following issue arises: is the court
obliged to unconditionally apply a provisional
measure if the claimant presents a counter pro-
visional measure? The law does not provide a di-
rect answer to this question.

The provision of the norm under Article 199
of the Code of Civil Procedure gives the impres-
sion that securing compensation for anticipated
can be established only at the court's initiative
or at the defendant’s request. In fact, it is not
excluded that the plaintiff provides security in
advance. So, the claimant may not wait for the
court and secure compensation for anticipated
losses in favour of the defendant (counter provi-
sional measure). This deduction is derived from a
reasonable interpretation of the law. In practice,
claimants do not behave so because they are not
interested in the preliminary provision of secu-
rity since courts usually order provisional reme-
dies without it as well. Based on the provisions
of the Code of Civil Procedure and the analysis of
judicial practice,*® the following conclusion can
be drawn: a refusal to apply provisional remedies
is permissible, even if the initiator of the claim
submits the counter security in advance.

Even if the claimant provides a counter pro-
visional measure, the court is not obliged to is-
sue a provisional remedy, which is a progressive
solution of the issue by the Georgian law.* The

48 In judicial practice, it is always outlined that use of
provisional remedies limits the rights of the defen-
dant, which is why it is necessary to avoid anticipated
losses to the defendant.

49 Securing compensation for anticipated losses is a
right of the court, not an obligation — Qurdadze, Sh.,

fact is that in the above cases when the claimant
pursues the goal of unfair use of a monopoly po-
sition in the market, there is practically no harm
(even if he presents counter provisional measure
along with the petition for the use of provisional
remedy) to his economic activity. And if it were
enough to prove counter provisional measure in
advance for the unconditional use of provisional
remedy, the court would be forced to apply the
law literally, thereby potentially bringing a bona
fide defendant to the brink of bankruptcy. In the
absence of an obligation, Georgian law gives the
court more freedom to decide cases based on
the principle of good faith and the balance of in-
terests of the parties.

RELATIONSHIP BETWEEN
THE CATEGORIES OF LOSS
AND DAMAGE

Understanding of the essence of counter pro-
visional measure should be sought in catego-
ries of loss and damage. The difference between
these categories provides an opportunity to cor-
rectly define the scope (volume) and criterion
of anticipated losses secured for compensation.
The law refers to securing compensation for an-
ticipated losses and not for advance compensa-
tion for loss or damages since the outcome of
the case determines whether damages will be
awarded. Accordingly, the defendant has the
right to demand compensation for damages from
the claimant after the claim is rejected by the
court decision and it enters into legal force.*® The
right to such a request arises even if the claim
is partially satisfied: the defendant will have the
right to demand proportionate compensation for
damages for that part of the claim that was not
satisfied by the court. If the defendant asks for
securing compensation for anticipated losses af-
ter a court decision in his favour (which is not yet

Khunashvili N., (2015). Civil Procedure Law of Geor-
gia (second edition). Thilisi: “Meridiani” publishing
house, p. 344.

50 Liluashvili, T., Khrustali, V., (2007). Commentary on
the Civil Procedure Code of Georgia (second edition).
Thilisi: “Samartali” publishing house, p. 355.
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into legal force), this can be done by way of se-
curing the enforcement of the decision and can
be expressed at least in the costs incurred by the
claimant in favour of the defendant.

As mentioned, the Code of Civil Procedure
establishes the possibility of securing compen-
sation only for anticipated loss and not for the
damages since it is impossible to determine the
amount in advance. The determination of such
damage, in addition to impossibility, would not
be right since the determination of the causal
link between the application of provisional rem-
edy and the existing damage can only be relevant
if the provisional remedy turns out to be unjusti-
fied, which is manifested in the dismissal of the
claim by the court or in the revocation of the pro-
visional remedy. A legally binding decision must
determine such a result and, so, after the conclu-
sion of the case. Therefore, in a case, it is not al-
lowed to measure the size and criterion of com-
pensation for anticipated loss by the standard of
compensation for damage already incurred.

There is no coincidence that the Code of Civ-
il Procedure refers to securing compensation for
the anticipated loss (and not damage). Thus, it
can be concluded that at the stage of application
of the provisional measure, the imposition of se-
curity of compensation for the anticipated loss
and the amount of compensation to be charged
depends only on the discretion of the court. An
analysis of the Civil Procedure Code of Georgia
makes it possible to draw such a conclusion. It
does not contain and should not reflect a spe-
cial rule (rules) on determining the nature of the
damage caused to the defendant and the amount
of compensation. The nature and extent/amount
of damage cannot be confirmed in advance.” It
should be proven after the completion of the
case and not at the stage of ensuring provisional
remedy or at the stage of applying for counter
provisional measure. Therefore, using Articles

51 For example, the defendant must apply to the court
for the compensation of the damages incurred as a
result of the provisional remedy, he bears the burden
of proving the damages and its amount — Liluashvili, T.,
Khrustali, V., (2007). Commentary on the Civil Proce-
dure Code of Georgia (second edition). Thilisi: “Samar-
tali” publishing house, p. 355.

408-415 of the Civil Code of Georgia in systematic
connection with Article 199 of the Civil Procedure
Code of Georgia in determining the amount of
anticipated loss for the defendant and imposing
it on the claimant would be inappropriate.

Based on the literal meaning of the content of
Article 199 of the Code of Civil Procedure, it does
not mean the possibility of securing compensa-
tion for anticipated losses in case of termination
of proceedings on any of the grounds provided
for in Article 272 of the Civil Code. At the same
time, based on the operation of the principles of
disposition, competition, and equality of parties
in civil proceedings, the rule on compensation
for damages caused as a result of provisional
remedy should be applied even in the event of
termination of the case. Such a solution to the
issue is determined by the unreasonable will of
the claimant through a groundless claim.

As for losses (and not damages), which are
often not differentiated from each other, they
do not mean losses caused by a temporary re-
striction of a right since the purpose of the pro-
visional measure itself is a temporary limitation
of a right.®> Anticipated losses refer to actual
costs (attorney’s fees, other costs related to pro-
ceedings) and not unearned income as implied
in the concept of damages. Damage is a broader
concept, including factual costs and unearned
income, and that is why procedural law focuses
on the category of loss and only anticipated loss.
Therefore, when the issue of securing compen-
sation for anticipated loss is positively resolved,
it is not allowed to give the concept of loss the
meaning of damage and to demand such a guar-
antee from the claimant, that will burden him
and make it impossible for the claimant to pres-
ent a guarantee, because in such a case, the pro-
visional measure will be revoked, which means
that it will lose its practical meaning.

On the other hand, when filing a claim for
damages, the full satisfaction of the defendant’s
interests* cannot be affected by the scope of se-

52 Titberidze, G., (2017). Law of Georgia “On Arbitra-
tion”, Commentary. Thilisi: Publishing House — JSC
“Print Word Combine”, p. 81.

53 This means full compensation for damages.
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curing compensation for anticipated losses. In
other words, the defendant will be compensated
for the full damages, the damages he proves to
have been incurred, not just the losses for which
compensation was previously secured.

The fact that the concept of loss is not iden-
tical to the concept of damage can be seen from
the following aspect as well: provisional remedy
is issued by a court decision.* In this case, the
parties are not in a civil procedural relationship
with each other. They are only in substantive
civil law relationship with each other. The use
of provisional remedy only affirms procedural
relations between the claimant and the court.
According to substantive, material law, damage
can result from a breach of contract or a tort.®
In any case, the damage must be caused by the
debtor’s actions. The adoption of a judicial act
in the form of a provisional remedy cannot be
regarded as causing damage to the defendant by
the claimant.

INTERNATIONAL PRACTICE

Section 945 of the German Code of Civil Pro-
cedure deals with the mechanism of securing
compensation for anticipated losses.* Similar to
Georgian legislation, this section covers cases of
compensation of expected losses when the mea-
sure of provisional remedy turns out to be unjus-
tified or is terminated later on. According to the
ruling of the German Federal Court of Justice, the
provision of securing compensation for antic-
ipated losses, as provided in section 945 of the
Code of Procedure, gives rise to the risk-related
responsibility for the person who applied to the
court with the request of provisional remedy.”

54 Civil Procedure Code of Georgia (14/11/1997), Parlia-
mentary Gazette, Article 194.

55 Chanturia, L., (2017). Commentary on the Civil Code.
Book I, General Provisions of the Civil Code. Chanturia,
L., (editor), Thilisi, p. 43.

56 Zivilprozessordnung (ZPO). German Federal Law ga-
zette. <https://www.gesetze-im-internet.de/englisch
zpo/englisch_zpo.html> [Last accessed: 05.12.2023].

57 Bundesgerichtshof (BGH) Beschluss 13.10.2016 — IX
ZR 149/15. <https://openjur.de/u/2110901.html>
[Last accessed: 05.12.2023].

German judicial practice does not equate antici-
pated losses with already incurred/proven dam-
ages, since, according to the Federal Court of Jus-
tice, damage is the result of a violation of law, at
which point the person is guilty, and at the stage
of securing compensation for expected losses,
proof of guilt cannot be justified.® The provision
of German Code of Civil Procedure implies the
obligation on the person requesting a provision-
al remedy to take the risk of expected losses, he
must bear the risk of actions that may later turn
out to be unwarranted.”

According to the German judicial practice,
to impose the obligation of securing compen-
sation for anticipated losses on the claimant, it
is sufficient to prove that enforcement of pro-
visional remedy may/is likely to harm the de-
fendant® (in which case the defendant should
not abuse its right), this does not concern the
burden of proving the future actual damage
that it will subsequently cause. In relation to
this issue, French judicial practice emphasizes
the incurred damage and in one of its rulings,
the court highlights that the defendant, against
whom the provisional remedy has been issued,
can request the court to take measures propor-
tionate to provisional remedy.® He may request
to the executive judge to order the claimant to
compensate him damages in case of abuse of
right. In the event that the defendant incurred
damages as a result of provisional remedy, the
claimant will be ordered to compensate for
such damages. ©

Under English law, when the order of injuc-
tion® is granted (provisional remedy), the per-

58 Bundesgerichtshof (BGH) Beschluss 21.12.2005 — X ZR
72/04. <https://openjur.de/u/81501.html> [Last ac-
cessed: 05.12.2023].

59 Bundesgerichtshof (BGH) Beschluss 02.11.1995 — IX
ZR 141/94. <https://openjur.de/u/2110901.ppdf>
[Last accessed: 05.12.2023].

60 Bundesgerichtshof (BGH) Beschluss 10.07.2014
— | 249/12. <https://openjur.de/u/754168.html>
[05.12.2023].

61 2e Chambre civile 15 mai 2014, pourvoi n°13-16016,
BICC n°809 du 15 octobre 2014 et Legiftance.

62 2e Chambre civile 29 janvier 2004, BICC n°596 du 15
avril 2004.

63 Practise Direction 25A — Interim Injunctions, Para. 5.1.
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son applying the court with such request is at
the same time required to pay compensation, if
the court later finds that the injunction was un-
justified and the defendant was prejudiced by
it.* In one of its decisions, the court has point-
ed out that obligation to pay compensation im-
plies the establishment of causal link between
the incurred damage and unjustified provision-
al remedy.® Unlike the civil procedural codes
of Georgia and Germany, as the English judicial
practice shows, anticipated loss has the mean-
ing of incurred damages, which is decided by the
court on case-by-case basis. Under English law,
the above mentioned rule regarding the order of
injunction is more preventative in nature so that
the claimant does not bring an unjustified claim
before the court or does not abuse the tempo-
rary measure against the defendant.

CONCLUSION/
RECOMMENDATIONS

As a result of the research, the following con-
clusions can be drawn: the provision of Article
199 of the Code of Civil Procedure has a self-con-
tained, independent character and procedural
significance, which is not affected by substantive
civil law. Determining the amount of anticipated
losses secured for compensation should be done
at the discretion of the court. Material norms
can become effective only when the issue deals
with compensation of already incurred damages,
that is if the causal link between the fact of the
damage and the unjustification of the provision-
al remedy or the groundlessness of the claim is
established.

The criterion for determining the amount of
anticipated losses secured for compensation
should be the principle of equality of the par-
ties themselves, which, on the one hand, should
not impose an unjustifiably heavy burden on the

<https://www.justice.gov.uk/courts/procedure-rules/
civil/rules/part25/pd_part25a>  [Last  accessed:
05.12.2023].

64  Huntv Ubhi [2023]. EWCA Civ 417.

65 SCF Tankers Ltd v Privalov & ors [2018]. 1 WLR 5623.

claimant, which is a danger in the case when the
anticipated loss is equated with material-legal
damage. On the other hand, it must ensure the
protection of the defendant and the prevention
of damages expected by an unjustified claim or
its securement.

The use of counter provisional measure is al-
lowed both at the initiative of the court and at
the request of the defendant and also by claim-
ant through submitting counter provisional mea-
sure beforehand. In addition, due to the need to
prevent the threat of procedural chicane (abuse
of rights), the court should not always grant pro-
visional remedy when the claimant offers the se-
curity in advance.

Based on the conclusions, the following rec-
ommendations can be drawn: the title of Arti-
cle 199 of the Code of Civil Procedure requires
a change of wording. It is appropriate to formu-
late it in the following way: “Securing compensa-
tion for anticipated losses by groundless claim
and unjustified provisional remedy”. The third
and fourth sentences with the following content
should be added to the first part of the men-
tioned article: “The type and amount of the guar-
antee required for the claimant in favour of the
defendant is determined based on the discretion
of the court, taking into account the principle of
equality of the parties. While applying the court
for provisional remedy or for securing the court
decision, the claimant has the right to offer the
court, on its initiative, a guarantee of anticipated
losses to the defendant, which does not consti-
tute an unconditional basis for granting the pro-
visional remedy”.
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BOMAOTNL BB65BRLOIMIBNL
JBMJIB3ILIMBOL 3 (Mo,
MM3M®EB LOMHITDNL
JBMIB3TLIMBOL LO3NMBMBJ
1BLOMIBIBON

boompybo bbobhemady

bodo®0rcolb o ghE0bho, boJotmggenmlb cvognom
000090690000l bobgenmool nboggtbodgho, bogotromggenm

JobOMAIO0N

©39©aoMmn B0sb0L 963DMOYMYds oM 3Mab EOIM3NEYdYMN
0L B0boLBsM PBOMYDb39MYMA30DY, MYIEo 3obMbn ndmazs dMbL-
omEbymo BaMamab 0b3dMexMydal B0bobBsMn PdMY63gmMym-
0L dgbadmydMMOsL. IMbaMEbgmMN DML 3b3DMOYMYONL
30M9639myma3nb 0bbHoBgbho IM3sbybab IBRMYd700L oE30L
LadmMmEgbm gomMab®ngdnb LobhHgdado BoMIMoEagbLb ghm-ghm
0bLbHMYPYIbHL. PMIbHmbobs o 3Maghngadn BMEzgM 8939060
390003930 3339 ©33asM B036%g o, dgbodsdnbo, b ,z30900-
Momydgmo 30MY63gmymanm d0Yyngbgdyman 0060l ob3dMLY-
M900L 0bLAHOBHYHLIG" YEMPY096. MgoMgMa@ 30 LadmmEgbm 3o-
Bmbom gobLodmzmMymas AMbaMEbymo BaMamob s dMs P339
©33033M0 367 oILHYMYOxMN BNsbL PJoMYb3gmymaznb 65L0.
0mb0dbymo nbLbHHIHOL 5MLOLYEDN 3MILEMM dnEaMASL DoMo-
obo o B0560L 36909000 sMy303 0163930.

9mboMMEbgmMa BoMIOL O EIIEZaMN DML 36sdMo-
3M3900L 3MohgMm0yxdg00 s Babo gobbbgzezgdym doamadsb dmo-
0bm3L. EodasM 36 dMLYMMEBbYM HN36Mb TndoMmydom ya3Mm
LBEMMO 096905 LOYOIMO NYML 3MS MB30LMB300 TaMBHMMEYD Fo-
300MMgogmo 30MY639mymanm, sModgm JLoRYdzmm LomAg-

booybo bboMbhanady
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booybo bboMmbhanady

omob smdzmom d0ygbgdymn H00b60L Im3o-
LyboLamM30L 365DMOYMY0DY3. sbadbyEab
390M35mnbB0bgd00m, IMbamEbymo doMo-
mob 960DMonMadaL PBMYBb3gmMymxs 36w
0m03o309L sMs dbmmme goydommmygdgmn
30Myb39myma3n0), 3Md3gE Foydommmagdy-
oo bamhAgmom dmbomeEbymo damomab
30Myb639mymazsb. oMo doMmbm PLoWYdzmm
39M)639mymanm, sMedgE yboxydzmm bo-
MmAgmom dm3obybab dgndmgds BomAmMydzab
bb3oobbge boMmgn, ozaMamb dgdmbogomao.
3Loxydzmm bamAgmab sedgmom dnygbqdy-
™0 905600 965DM7xMYd0L dYENMYOMMOIDY
Y9M©mgos 9bms 3sdsb3znmmgb 08wJboc,
Mo09boai3 LogYM3 PBMY639Myma3nbL
mmbobdngdy, 39M 9Mmo0, LogoMaym Boghg-
0L 9®8ydbaydy, JgmMy3, dbmmme ghm-gMmon
LodMmEabm IMJagades IM3sbybol B0bso-
373 dndammym dmgadggogob dmmab.

LamAgEObL PBMYb3gMymanb mmbabdo-
9003 @9 83 mmbobdngdob godmygbgdab dg-
9350 dmM3sabybobmzob dmbLoMEbgmMO
BoMmogab 9600MoyMxonL PBMPY639MYymxznL
3oMabhnol Jabob LodomMmmNobo LSLLDS-
Mommb JRmMydm 9x9gh0sbs bLoMaggo-
mmonb gmm-gmm LodMmEgbm ZoMabhnab
©9, 39L00030LO, BsMIMOEE)OL dEVdNbNL
JIRMIosm 93Mm3mb3963n0b 39-6 Igbemoms
o bogommzgmmb 3mbLbhodhygoob 31-9 8y-
baob 30M3gmo 376gH0o oggmn begmmb
Boboanb.

3906mbnab o Lodsmmmob Bnbodg dbomyg-
09 M365LBMMMONL, 8g3Mgm3], dbsMgms mo-
B6oLEMMYRMO006MONL 3MNBEN30S0  Bo-
0mdnbomg, ambamAgmabeE 993L B0
bagmom LabaMmAgam (Labsdsmmmm) Baboo
dmombmzmb B0sbob yzgms 03 30M0Logeb
000D MoM9ds, MMIGMIE sM3doMmmdMAn-
960 dmddg909000 dgndomgb bgemo bamhg-
mob 39Mmyb3gmymanb gobhnbgdob ombMmy-
®g0sL.

LJI3396dM LOOY3IBN: bomAgenab
79M1639mymaze, Imbommebymao BoMmomo,
90060, 3600M7MY00L YJBMY639MYymMR,
00659MoMO

ddbu3al™0

boMmAgab PBMY639Mmymxz0b nbbhHodHO
oM dgodmgds dmnodMmyomeab dbmeme dm-

LoMmAgab EoE30L 897060000. dobdn mo-
3dmymomo  ©sbsbgbagdn 0m30mabBNDY0d96
LobodaMmoMb g Mg badmmEgbm dmdadg-
©9090L (badmmEgbm dmgdgwndgdab bobhg-
dsL), MMAMgoNE sMedsmBm bobsdsMmmem
3JHOL sbMYMYdLL PBMY639MYymMR g6 bomhyg-
oob ogdoymanmgodnb d98mbzg3edn, oMadgo
9m3oLYbnb EOE3oLYE. sd0hmMa, bamAgmab nd-
Mmy639mymxznb bognmbab Fooby3zghabmab
©9303000M907m0s IMbammeEbgmo doMmamob
063dM7yMg00L Loznmbob gosbyzghog (Me-
Lo bodnMmab3nmm badMmmEgbm PVBMYb3gmMym-
gy 9gndmgods gbmomb), Msdgoy PdMY639-
mymxzob mmbobdngdonb gahomgodsd dgbsdmms
B0obo  dnoygbmb dm3obybob 0bdHgMgLydL.?
dgLodsdnbo, LaMAgEOL PBMYB3gMYMRBOL
bogombo Byyds dboMgms JRMYdgdabs @
06(h9MgLgdaL gom33mnbBN6gdnm (Jx3madg-
00bs o 06¢hgMgLgdNL JBMYB39Mymaznm).3
LamAgmab PBMYBb3aMymaynb mmbobdng-
000 o6 oMozgmambNnbEnbogMmo smdmMymo
boMmAgmam ImM3sbybab oM P6o Tnowagb do-
360 @o 7 900®3q0s, P6@o 860dMMEaL.*
90560L 965DMOYMYdonL dmmbmzbs ymgzggm-
030L0 6o oMLyOMOEIL Bodnb, MmMEaboi
LamAgmab PBMYb3aMYymMab MMbobdngds oM
ddmABEYds godommegdyan.® dgbodsdnboc,

1 33m33900 508537 3603365mmodnm sfhals godmygbg-
dymo 338b3gemo YoMPb3gmymayal 3oGaammos;
Logomozgmmb Ladmgomogm LadMmagbm 3megd-
Lo (14/11/1997), Ladsmm3zgaml by3sbmbagdamm
05369, 8nbemo 199.

2 Yeazell, S., Schwartz, J., (2019). Civil Procedure. Aspen
casebook series, tenth edition. New York: Wolters Klu-
wer, 33. 316.

3 Le Floch, G., (2021). Requirements for the Issuance of

Provisional Measures. Provisional Measures Issued by
International Courts and Tribunals. Palombino, F., Vir-
zo, R., and Zarra, G. (eds.). The Hague: Asser Press, 33.
47-48.

4 dnfosdy, 4., bynbsdzomon, 6., gjo®od3omo, 4.,
sbamadg, 8., 3nomsd3nma, 3., Jncsdy, 8., (2022).
Ladmgomogm bLodmmEgbm 3megdbol 3m3gb@sma
(§0gba 1). mdomabin: godmaEy8ammmods ,89Monsbn”,
33. 256-257.

5 860®3agMn, 3., (2020). goydsmommgogmao bmnb-
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boMmAgab PBMYB639mymazob mmbobdogdab
399999000L 06 LoMAgWOL EO3TOYMABNM0SDY
30M0b 0gdnb d90mbznze80 dmM3sbybobomzab
00y96909ma BoMmamab 9b63dMeYMgds IMbo-
MmAgang dboMmab dngMm dmbommEbgma DoMo-
0oL 365dMayM9xdnb 0MYBb3gmymxynb gomgdy
899dmyogm0e.°

Labsdsmommb dngM godmygbgdymo Pd-
Myb3gmymaxznb 6500L30gM0  mbobdngds
3600 899L800390MmEL LLL3-0L 191-9 Agbeab
009690L o v30LMOB, AMIsbybob yRMg0H0-
do AaMm93zs, dM3sbybobm3znb obgbgdymo dg-
D039, godaMmmmgdymn o abodymMydYy-
oo 360 oymb, gomzomobBnbyd Mo b
0gb6gb dmmbmzbob bobnoon o dobssMmbon.’
LamAgmab PBdMYb3amymanb nbbhobhydho dm-
3oLybgb Logdom@ dwmngMmoE o 39M 30093
09 9ho3%g 03030, MMEoLLE Bygds LoMmhAg-
ool 30mMyb3gmymanb godmygbgdab bLozn-
nbo. 330M39mabo® 03s3L 0dnm, MMT ydvMY6-
39mymaxzob  mbabdogdaob godmygbgdabob
dmombmzgb 0063dMIomO0b ©oE3sL.E 3Mm-
3mMmE09mmonb/0365dm3smonb ©o(3300L
3YB0MyomMmOAsL 39M dge3mob dmbomAgmo-
Lom30L 03 VoMb 8b3dDMOYMgONL PVMY6-
39myma0ob dmmnbmzbab obgbgds, MmIgmoag
d9bodmmo gobogomb dm3obybgd 9.6. goyndo-
Moyogmo YoMY63gmymyab 3909390. bb3s
bo®yz90000 MM 00g35L, 3MM3IMMENYIMOAS
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bgb of Pb6o @og3nbMmmMbL s9Mm oMmaMmbydymo
domamob dH303g00L H3nMmmo. MemMyMo©
©39aoMmn DomMamab dh3nEgos bodmadazmE
3600 gobbmmEngmgL. bomhgmab ydMmyb3g-
oymaznb 9ho3ddg 30 DaMmaab dH3nE9gds dm3os-
Lybob oL3MBOENYMN JRMWMYOSS.F

boMmAgalb  PBMY639MmMymxrzab  mbob-
dngdab gedmyqgbgdob @mmb of oMmob Logoe-
mEgoymm bLLLE 57-7 Tgbanab dgbodsdnboE
dgmmg dbomab dngM mogz0bo dmmbmgzgbob a3y-
N Mobbom o6 qgobnobn Jomomoom 1d-
MYb39mymazs.® bmmMBsdn domomydymo jd-
Myb39mymaxznb o3 bLobom gobbmMmEngmgds
dbmmme 30806 0g6900 oy30m™y0gmn, MY30
bobodamomam, bbby 199-9 Agbenab 1 6obognab
d9Lo0sd0bY, bagnMme dnnAby3b Tgmmg dbo-
M0bLLgeb P0MYb3gmymanb mmbabdngdab o-
bbmMmEz09mMgosL.

890b3gM0/89390909m0  PdMY63gEym-
0L mbnbdngdgdoob godmynbgdabob gobom-
30mnbB0bgdymns BmangMomn bLognmbo, Mm-
dgmmo3 ogam mMmgmMmy 3Magdhngymon, by
0gmmoymo 9608369mmds o MMAgmms d9-
Lobgdo3 boydamas J39dmo.

35 3mb0dbymal gom3smalfnbidnm, Lagomomzgmmb
159659L0 Lobsdsmmmm gho-gho gosfhyza@omyg-
0500 sMdbHmMMo gobdom@ozl: ,B05b0L ogmdnls
SeMoOs0IMds  dgadmgds  3edmdcnbomymdgl,
fmmgmMi  ogomme  Lsgddol  FsLoeNgd0ESH,
oby  Om3sLybol doomoogdoom. o8 73965L369m
090006333500, dm3sbinby, LLL3Z-oL 102-5 Tbemab
30M33mo b6afomal dgbodsdnbac, 35mMEIdNMNY,
LBOMBBSEME EBSLSOYIML FMLSMMEBbIMO Bosbal
S05BMeyMgds” — ab. Lagomomzgmmml bBgbsogLn
Lobodsmammb Ladmgomagm Lagdgms 3omo@nb
2011 Homob 13 0360L0L gobhnbgds Logddgbg: Nob-
832-884-2011.

36 Jnfcsdg, 8., 6658300 6., (2015). bagsthazgammb
Ladmgomagm LadmmEgbm Lbadsmmsma (3gmg go-
dm3989). mdomobo: 3odmdgdanmods ,83Monsbn”,
a3. 351.

37 0J393.

bA3dmMBALM 803360L
LIBMOIbI dJab3IPM0
JBmJI633MMIMAB0L dddub0®3dal

36060MgL ymzmabe, gobomzamabbnbgody-
oo dmbamAgemab dogMm dohgMmosyMo ©s
LadMMEgbm  PRWYOgd0L  3gmombnbooboy-
Mo godmygbnonb 3Mmodmyds. MmgmMmE gom-
0063 omgH™mnbodns obndbymao, 3MmEgbdo
3Mo39mnmbobnbNgMgosl, 867 LoamMAgaby
o 6500b3ngMa Lbzs LodMMEabm JBRWgdab
omMmbo godmygbadob sgnmo 8J3Lb Jumy-
o0 sogymzomo 3oMob dogm  obobymo
0096900L 306mboo dnbodggdymo PBRWMyd0b
809690006 (MMImgdnz Ladmgomsgm 3Mm-
39Lob 80D690L BggLedsdgxds) JgnLbadsdMONL
0900b393000.3 0039 o0M0d  gohoMgdymon
Jomoym oyMmooyem modgmohymodnE.* dg-
©3M900bymM30L, bogdommzgamb bodmgomogm
LadMmMEgLm Ladommeab dbaezbeE, 3ggMmdsbo-
0b Lodmgomogm LoadmmEgbm bodoMmamdng
o/ 9m0dm3zgos bLudMmMEgLbm PBWMYOS-0mM3e-
mgmogonb 3gmambnbnbogMmo gabbmmion-
9m900b 3 EYOYMIOonL 330N dMas©n
bmMmay, Mab godmz ggMmdobym mdhmnbodn
33b30900 0dMa, MM ggMmdsbonb Lodmgoms-
dm 3mEgdbob 242-5 3sMogMagzn® (MmMAaL
0bommanymos  Lodommzgmmb  Lodmgoms-
Jm 3m@ggdbob 361-7 dybann) ggMdsbanb LS3-
MmEgbm  LodoMmmomdn sbsmmgonm b
0g69L g3odmygbgoymn.2? 3gmambnboabngMmo

38 Baumgartel, G., Treu und Glauben, gute Sitten und
Schikaneverbot im Erkenntnisverfahren, ZZP. 1956,
383. 101; Konzen, H., Rechtsverhaltnisse zwischen
ProzeRparteien, Studien zur Wechselwirkung von Zivil
—und Prozelirecht bei der Bewertung und den Rechts-
folgen prozeRerheblichen Parteiverhaltens. Berlin:
Duncker&Humblot, 1976, g3. 270.

39 Loyzsmgmandg, 3., (2021). AbsMmgos YBMGdS-IM3s-
mymogdal dmmmEs godmygbgds Lodmdsmagm
3mEgLdn. obgMm@osns Ladshomal omd@mmals
530380Mo bamobbolb dmLadm33x0mMo@. mdamo-
Lo: sMAMLs3MIo J3Mm30l P6033MbLoGIE 0.

40 Burgerliches Gesetzbuch (BGB). German Federal Law
gazette.  <http://www.gesetze-im-internet.de/bgb/
BJNR001950896.html> [dmenm Bab3s: 05.12.2023].

41 Logomonzgammbs Ladmgomagm 3megjlbo
(26/06/1997), ULogommazgmml  by3obmbAgdMM
05(307.

42 Stickelbrock, B., (2002). Inhalt und Grenzen richterli-
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0mg090900b 3MnbEn3n BDMEsLsTsMMNEYO-
Mm030 3M0b3n3ns. doMmmomany, ngn boJommzg-
omb 3mbbhn@HEnsdn 3oMEadnm babbybgdo
3M oMb, dogMmoed 3mbLhHNnHYENOL 34-9 Tgbmaon
RJHMOMN300 Tob gobod®inEgdL.® smbnd-
bymo 3Mnbzndn, Mmo30bn ybnggMmboyMmo bo-
Losmob @odm, bLox®ydzmeE IPI3L Jmgmb
dommBabmogh, oo dmMmab, Loadmdomogdm
LodMMEgbm  bLodoMmmomb. dgbodednbo, ab
bodmgomagm badmmEgbm LodsMmoob 3Mo-
630300 o 3080LoETY, EOYF3709MNd OMG-
0vdmMmobo sbagmmagnnb BgLgdom dobo godmyg-
6909, M33907 Ladmdomagdm 3MmMEgLbobM3z0bLE
©30bsb0sMydgmMns gL 3MabEndn.* ggmMadsbo-
ob 39960900 LobLoFIMNEMML ZobdoMHgodno),
JIRm900b dOm@HmMoE godmynbgdab gboo bo-
35605 B0060L dnygbgdab gobdMb3s (badmm-
39bm J03abobmMznL odsboboomgdgmon bndo-
60), 3M9M37 JRMydb P80d6ME, BYds, o6
Jnombo d0d6900b Fobombyzem gobbmMming-
mg09.% bb3znbmznb Bnsbab dnygbgdnb 30BbomM
sodmymo bomAgmgdn ggMmaobym omghmo-
60d0 LadmMmMEgbm dnzobab od30Ms godmamao-
69000 dnnhbggz0.4

dgdbzgomn ndMmY639mymaznb gobbmMmEng-
oL bagnmbob 3gmambobonbngfmgdnb 3Mo-
630300L 3MNBAsdn gobbom3znbob syEnMgdgMNY
dboMmgms 0bhgMmabadob LOTSMONSB0 O0S-
mobbgde.” dgdbzgoMmo PvMYb3gmymanb bLo-
boom dambaMAgEobamznb dmmbmzbomo msbby

chen Ermessens im Zivilprozess. Koln: O.Schmidt, a3.
280; Paulus, C., (2016). Zivilprozessrecht, Erkenntnis-
verfahren, Zwangsvollstreckung und Europaisches
Zivilprozessrecht, 6. Auflage. Berlin: Springer, g3. 130.

43 bnbsdznmon, 6., (2016). 3gonmbLobabngMydals
3Mnbinidn Lobgamdg3mnamgdm Loadsmmagdo.
nodamobo: gosdmadEgdammoys ,0mbs 3o, 83. 43.

44 Baumgartel, G., Treu und Glauben, gute Sitten und
Schikaneverbot im Erkenntnisverfahren, ZZP. 1956, a3.
181.

45 Bundesgerichtshof (BGH) Beschluss 9.07.2007, |l
95/06. <https://openjur.de/u/77182.html> [dmenm
bob3s: 05.12.2023].

46 Zeiss, W., Schadensersatzpflichten aus prozessualen
Verhalten, NJW, 1967, 3. 708.

47 LogoMmo3gmmb YB76sgL0 Lobsdsmormml Ladmgs-
aogm bagddgmo 3oea@al 2017 fHamals 6 BomEnb gob-
hobgds Logdgbg: Nob-28-25-2017; Logso3zgmmb
96960900 LobadsmommlL Ladmgomogm Lagdgms
3oma@0nl 2015 femols 6 bmgdomal gobhnbyds Logdg-
%9: Nob-929-879-2015.

dgbodmo 39603369mm oymb o3 bLYOgdHo-
bomznb Tdobo dgH03900L FomzsmobBnbyd0m,
bmanm 3030000 B LobLbMYODy Yoe-
@nb gmm3nm godmygbadymao 39Myb39mymanb
ombobdngos dgbodems y30IMaLbo d93dMY-
©330 0ymb dgmmMg bYONgdHOLsM30L (BM3sLy-
boLsm30b), gobLs3yMMydnm 8odnb, MMEgLLE
9L byongdHo Fg6omMIgs/LadgyMbam Lydngdhno.
19M7639mymaxz0b mmbobdngdgdab godmygby-
000 dgLbodmms dM3obybob Lsdgymbgm Logdns-
B6mdab BogHMmOMn3n 3oMamndYds 3godmnb30mb.
dmagzam, dmbomAgmab dbMosd dgbodems
3anmn 3dmbgb oMmszgomnmbnbonbogfm 3m-
639M9b3nsb, Bogomnos@, 05dsMBdY dMbm3m-
oMo damdsmgmonb dm3m3zgonb d0db6no),
obgmo dm3sbybob d9h03300L YsOMdNM),
Mmdgmbog 93nMg Boann og3b dsdoMBY. Lon-
BHaMgbms 898930 bagnmbon: 930bMgds MY dMy
LabodamMb  bamAgmab PBMYb3gMYyMaNL
ombobdngdob P3ommdme godmygbgdob 3o-
mMEYoYmgds, 01930 dmboMmAgmy BoMIMeEagbL
39890909 9BMY639MYymMxsL? o8 J930mb3sdY
30MEadnM 3obyblb 3obmbo oM ndmg3e.

bLL3-0bL 199-5 Tybmom Gomzamobbnbg-
oy 6mMmAnb ©obobgbo dmodgdamydsb
hmM390L, onmdmb dmbommEbgma dBaMmamob
3600 moyMgdalb PBvMYb3gmymxnb ©oa9g-
6o dgndmgdmeab dbmeme LobLsdsMEMDL
0bogns®moznm o6 dm3obybob dyodgmadmm-
000. bnbod3znmagdn 30, oM godmomozbgds
dmbomAgaab dngMm POMY63gmymanlb Bnbo-
LBoM BoMmEagbs. 9.0. AMbLaMAgEgL dgydmons
3M ©ogmmEMmb LobodsMmommb, MmIgubag
ymgzgmngob dggdmmons dmbomhgmgb mogz0bo
nbogns®moznm dmbobmzmb dm3sbybabomznb
dmboMEbymn BaMogab 860dMMgdabl ndb-
M3630mymas (89390907m0 JdMY63gmMYMB).
dmb0dbymo ©ob3360b godm@obo 306mbab gm-
bo3mymo gobdoMmHgdnab godmadnbomgmob.
3Mogdhngadn dmbomAgmaggdn 3oL oM sbwy-
696, 30600036 oM gooAbnom PBMYb3gmym-
0L 6060L6sM BoMEagbob nbhgMabn, MeTgmy
Lbobodomomgodn odab goMgdgs PoMYb39-
myma39b bomAgeb. bodmgomagm bodmmEgbm
3Mmgdbob obobybgdnbs o bLobodoMmoenm
3Mogdhngnb*® dbsmndOL bLoxwydzgmdy, dgo-

48 Lobsdsmoremm 3MagdEniadn ym3zganmszols gbdgds bsbo
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dmgode 3900930 ©abizbab godm@obo: boMmhg-
oab 39Mmyb39mymanb mmbabdngdndob godm-
yg6905%g yoMmab mgds ©obodzgodns, mybooi
LoMmAgEab PBMYb39MymxynLb dysdamammm-
00b omdd3zmgmads 8939090730 ndMY63gmMym-
33 033000 0603030300 B0bLESM (3300
639) BoMagnbmb.

893909090 YDMY639mYMB0b BaM©3gbnbL
0900b3930003 30, bobadsMEML oM 930 gdY
LamAgmab PBMPYb3gmMymanb mMbobdngdgdab
390mynb909,” Mol JoMmmymon 306mbagdmm-
00b dngMm Lognmbab 3Mmamgbymo goobyza-
Hhoo. bogddg ab 3Mb, MM ByoMoMbndbym 890-
0b39390d0, MmEabog dmbomhAgmyg TodBo
0bobogb dodoMBY dmbm3moymo TEamMads-
Mgmoob sMmozgmombnbabogMm godmygbgodsl,
d0b LsBgYMBYM LJBNBMOSL (bsl Y-
MYb39mymaznb mbobdogdoms gadmygbgdob
090003M0MMOsbmob gMmmo 6oMoanbmb
998b3gMo PdMP639MmymMas), 3MegdHozgme©
dMa30maMmn B0sbo oM 3aqds, bmenm mygzn bo-
MAgmab ndMYb3zgmymanb nbLbHoBHIHOL y3o-
MmomE godmboygbgdmowm bLogdomabo 0gbg-
0mEo d93bzqMmo 3BMmYb39mymMa3nb 6065LESM
033969, bobodsmmam ndymgdymon ngdbgdom-
o bohyzobodhyznm o 330MmoOmE godmgys-
690060 306mbo, Mooy 3gmombobonbogMmo
dm3obybg RogdhHmdMmanzo dgbodmmo gogmd-
M900L DM30MB odEaaMnym. ©93momb0dby-
ool 3bge3bo 3omMEgdYMadnL sMaMmbLyOMONL
30Mmo090dn, Jommymo 3obmbagommos bLo-
Lodommmmb 39 01030LYRMY0SL 36094900 @
0000603 30, MmEabsg dmbomAgmab dogM Bo-
MImEagbomons 898bzgMmo 1vMYB3gmymazy,
oM dyo3b 39MYb3gmymaynb godmynbgdab
bogombo gowabyzndmb Zgmomboboobogmg-
00bs o dbsMmgms 0bHgMaLbydnL odamMsbLY-
00b 3M0b3n30L boxydzgmdy.

005, M3 Lamhgmob PBMNb3gmMymals MMbobdng-
0900L 3odmygb70ds Bens3ls Im3sliybols nBMIdIOL,
Mol godmi Logofms Mo30s6 07bgL sEnmgdMO
0m3sL7b0Loc3ab Bamagmals Boygbgds.

49 dmbsemebymo B0sbals sbsbmanmgdals yHMnb3g-
mymazs §omdmaagbl Labsdsmoreml YBRmgdsl
03 5MY 39MJOYMYOSL — JyMeosdy, 4., bbsdznmo
6., (2015). bogdommzgamml Lsdmgsmagm LadmmEglm
Lodomoomo  (Bgmfy  8o8mEgds).  mdomobo:
359ma33g0mmmody ,09Monsbn”, g3. 344.

BIMAIMObY @Y BNVBOL
300Ja(MMNJId0L
JMOI03MO)308uM0IB0L
bLA300IbOLAMIZOL

d90b3gM0 1vMYb3g9mymaxznb smMbOL LEM-
M0 30gqg0nb Lobyobo DoMmomabs o BNsbAbL
391h93mM0g00b yMmogmmgednz3bsdn b
39doma. goMmEs 390by, smbndbym 3ohgammo-
300 3od03360 9gbodmydmmdsb ndmggzs LEM-
Mo 3ob0LYdM3MML dMbEMEbgMo DaMmaab
99M3639mymgzab BoMamgon (BmEymmos) o
3Mo®omnydn. 306mbdn Loydamns IMboIME-
Bgmo Bomamab s6sdMayMgdnbL yBMYb3gmym-
33D ©O 3Md BoMamnb My Bnobob BnbsLESM
3600 MoYMYxdadY, M3g0Y b 3b63dMOYMEOIL
013 900 D060, bodd0b 8953990 EOAM3ZNEYOY-
0. dgbodsdnbo, dMbamAgmabogob Bnsbnb
30600 MoyMgdab dmmbmzbab yxmagds dm3oby-
bgLb 08 LoLOToMOM ZoabYy39dHoMydabL Jo-
bmbogMm dogmodn dgb3mnb d9dw33 9J3L, MMO-
a3 bamhAgamo oM Eo3T0YMBNMEL.>° sbgmo
dmonbmzbab yg3agos bamAgamab babnanmdmong
o3doymaxznmgdnb d98mbzgzedniz BoMAmndm-
00: AmM3sbybgb yxmgds 996900 dmaombmzmb
LamAgmab 08 bsBoob MbsdMBsN BDnsbab
0600 MoyMgds, MMIgMNE oM os3doymanmy
LobodaMmmMMA. Yy AM3sbybg AMbamEbgmo
Bamamab x0MY639mymxzsb dmombmzb ms30b
LoboMmaggommE goobyzghomgdnb godmee-
60b 09093, MMAgmaE oM sMab dogsdo dgby-
o0, 30b0dbyman dgndmyds gobbmmEngmogb
39036939hnmgonlb  smbMmymyodnb HdMYb39-
mymaxob 6gbom ©o godmabodhmb 8nb0dnd nd
bofMzqddn, MmAmydog 930bMxds dmboMmAy-
@b dm3sbybab LabsMggdMMe.

MmammE s0nb0dbys, bodmmzgbm 3meagbo
30396L dbmmme dmbommEbyma BomMmamab
o M3 BN3b0L 363dMOYMgOnbL nBMYB3gmym-
0L dgbodmydmmodsb, 306006 B60bsLESM
dgndamgogmons  dnygbgdymn B0obob dm@y-
monb gobbodmzms. 38330M0 B0obab gobbLo-
dm3My, d99dmydgmmsb gMmo, sMmodaMmmy-

50 momysd3nmo, 0., bhybEsmaoa, 3., (2007). Logs-
Mmon3gmmb  bLadmgdomagm  Ladmmagbm  3megdLob
3m876@sMma (8gmMg godmEgds). cmdamoabin: godm-
0390mmoy ,LadsMmmsmn®, 3. 355.
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oymog 046900, Medgmy ©0©aeMm Bnbmab
LoMmAgmab PBMYB3gmyma3nb mmbobdngdab
3o0mynbgdalb dndgdMOM0zn 3o3doMab o-
B6LOOM3ZMS MgM33b6MHMn Jgodmagds aymbL
dbmmmme  90MY639mymxzab  ombobdngdab
gondommnmgdmmodnb 990mbzg3edn, Mo bo-
Lodomagmb dogm LoMmAgmab yomymaodn o6
30M3635mymxab mbobdngdolb goygdgdsdn
godmabo®gdo. sbgmo dgoan 30, 3obmbogMm
dogmodn dgbymo goobyzghomadom o do-
doLoody, 9oL 3900093 Y6 gobobodmzmmb,
Mmo3 Logdg LodMMMME ETM3MEYds. 8d0-
HhmM3 ©oy383909mas Ambamebgma daMmamab
36obmoymMgdalb PdMYb3gmymaab mEybmods
o 3Mmo®agmoydn, bLoJdob Todnbomgmodab
3MmEgLbdn, doygbgdyma B0osbab s6sdMeyMy-
00L boboMmbnm gozdmamo.

dgdmbgzaznmo oM sMmab, MmMT bodmgjomogm
LadMMEgLbm 3MEHJdbdn Loydsmns dMbIMME-
Bgano DaMmaab (s 3Ms B0sbab) s65dMeYMY-
00b PBMYb39MYyMx3009. 9J9ob godmadwnbo-
M9, dgodmads godmpabomon ngbgb ob33bo,
Mmmad 30Myb3zgmymanb mbabdngdab godmyg-
6900L 9ho3dg IMboMMEBbgMON DaMmagmab 8bo-
D0oYMx00L ©o30LMYds o aboznbMgdgmn
3600 MoymMgdab dmEymmos dbmmme Lobodo-
Mmomb Eab3lMyE3NBJS EAM3NEOMO.

309330M0 ©ob3zbnb godmhobab dgbodmyod-
MosLb LogdoMmm3zgmmb Lodmdomagm bodMmm-
39bm 3mEadLbob dbamadN ndmggzs. Tobdn oM
3MaL o 3ME3 Y6 nymbL sbabymaoa b3ginsmyMan
6mmas (6mMIgdn), dM3sbybobm30Lb dnyg690y7-
0 B03600L babnsmab s Bn3b0L 8B3BMYMgdNL
33Maamgonb/dmEyemmonlb gobbodmamab dgbs-
bgd. 90560L babosmn s AMEIEMMOs/MEHOdMOS
6065bLBoM 39M OIH3INEEY0s.Y abo ©sd®H30-
39060 dgLo0s30bO Logmom Bgbno 6@ gobbm-
ME0gmEaL Logdnb EVIML3MxonL 983 o
aMmy LoMmAgaab PBMYB3gMYMRBOL bLHdNDY,

51 dogomomnbsmzal,  Lafhgmol  NBMY63gmym-
B0l mmbolbdngdnl dgwagee ©sdeagsmn Bosbal
Sb3BMenMgdal cmomodsty dm3slynbgd Lomhgmoo
1605 dn0dsmoml Lobsdsorgnmb, dslizg g30LMYdS
5dgsmn Bnsbol s dobo meybmdol d@3033-
0oL &30Momo — gnognysdzomo, 0., bMYLbEsmo, 3.,
(2007). Logommzgamml Lodmdomagm LadMmEglm
3megdLob 3mBgb@oma (8gmg godm3gds). cmdnmo-
bn: 3o8mAExammoy ,Ladsmmomon”, 3. 355.

36 d90Mybgdymn, 89db3zgMmn PoMYb3gmym-
0L AMmbmzbab LAHVNODY. 8J9Eb godman-
6oMg, IM3obybabam3znb AMbaMEBgma BoMe-
0oL 0650MexMg00L MEabmMdnL gobbodmzmaby
o dabo dmbomAgEabam3znb ©o30bMYdNLLL
3M 046900 Fommgdyma LodoMmmzgmmb boadm-
Jomogm bLadmmEgbm 3mogdbob 199-9 dybun-
036 LObHTYM 3o3dnMTn LoJoMM3gMML Lo-
dmgomogm 3m@gqbob 408-9 - 415-5 dgbangdab
399mynbyoo.

LLL3-0L 199-9 Tgbaab nbosmMbOL bohygze-
bo®yzomo 3608369mmMd0ESL godmdnbomy,
0 0gymnbbdgds ndMY63g3mymxzab mmbob-
dogdom 090ynbgdymao B0sbob 860dMayMydabL
dgbodmgdmmos bLL3-0L 272-9 dgbmoc gom-
30mnbB0bgdymo  MmIgmndg  Lo®Yd3mom
Logdd0bBsMAMgdabL 896y39hnb d90mbzg30don.

0003Mmyms, bodmgomogm  bodoMm-
0vMBoMAMYgdadn ab3mdognymmodab, dgxon-
0M90000MONLY o GbaMyms MobsLBMMYRMY-
0006Mmdab  3MnbEn3gdnb  dmJdgadnEab
3o0mdnbomg, LomMAgmMaL PBMYPY635MYyMRNL
0909300 00ygbg03mn B00b0b obsdDMOYMY-
00b B9Lo Logdnb dgbyzghob Tgdmbzgzedoi
1600 0g690L 3godmynbgdymo. bognmbab 38330M
30006Y39(hob  gobodnMmmogoLb dmbomAgmob
dogMm oMmadommdmMIngMmo godmamaboao
6909, LoMmAgmab PLoxydzmmE sMd3MabMSb
©9303000M9000.

M3 0995900 DML © 3MS BN1OL, MMIgn-
03 bdnMmo oM 30560396 gMN0dgmMnLLgSb,
Dm0 oM 0g37mnbbdgds Yx3™Mxdnb CMMHdnm
39903000 godmbzgyamn BoMmamn, 30600006
39M1639mymx30b mmbobdngdob Eobndbymgdy
003000030 JRMYONL EMmgdomn I9dMYE-
300.%2 AmbomMEbam domomdn 0gxmobbadgds
bo3sMOYEM BdJHMOMN30 bafmzgon (s33M3shnb
bofmgn, Logdnb BoMBIMYOLMBD V3e3d0Mgd N
bb3s bafMzndn) s sMms dnymgdgann Jgdmbagzs-
mo@, MmagmmE gb 0gxmabb3gds Bnsbob 3b9-
0000. B0360b 36905 IMnEo3L MMEMME BogJHm-
0M03 obo3oMmaL, nby Tomgdgm dgdmbozamb
(399mbLO3MOL E833M33sL). gbsdsdnbs, do-

52 nomdgmady, 8., (2017). Logofmzgamml 3obmba
L,oM00B Mmool dgbobgd”, 3mdgbBoma. mdomoabo:
8390mag8ammods — Ll , 0333000 LoGy3zol 3mddo-
b6o®0n“, 3. 81.
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060 g@3mm gomom 369008 o dgombzgznomn
o oMmab, MMI LadMmEgbm 3obmbBImOMMOY
09396(HL 0390090L BoMmamab o ”vboE, dbm-
oM dmbamobgmo BoMmamnb 3odgammnsds.
330(hma, MMEILLE EIEIONMOE BYyEads AMbO-
omEbgmn BoMmomab PBMPY63gmymxnb bogn-
obo, ©830839069w0ns DaMmamab 36900bsmM30b Bo-
0b60b d06ssMbOL BnEgds o nbgmo goMmabhnnb
dmmbmzbs ambaMmAgmabomznb, MmIgmoE ddo-
09 H30M0M0© 8063900 Tob o dgndmgdgmb
3oboab goMmobdnob BoMmmagbob dmbaMAgEAbL
009M, Mydgmy sbyo 890mbza3000 goyddgdymo
096900 xdMyb33mymxrz0b mmbabdngods, Momng
0b ©a30Mge3L 3Moghnzge 3603369mmosb.

0030L dbMng, B0obob obsdMOYMgdab dg-
Lobgd LoMmAgEOL oeMd3zmab gHoddg IM3sLY-
bab 06(hgMybgdab LMY 8300YyMBNMYdHY>3
393mMgbsb 39M dmobybb dmbLsmmEbymo
damamab yvMY639mymaznb goMmamgdn. bbgs
bo®Y390000 MMA 000J35L, IM33b7bgL 97bsdMo-
30900 byymo B0sb0, 0b B0sbo, MMAMab Eo-
©gMaoboE odd(H30390L o oMy Tbmeme ob
domomn, MMAIMab 360DMenMgdeE nym 8obo-
009 9vMYb3gmymgamo.

BoMmamab 36900 MMA B0sbnb 36900L HmMman-
sbo oM ML, 8900980 sL3gJbHNEbeE 3mo-
bgde: LoMmAgmMab PBMYb3gMYyMxrs doomyds
LaLOFsMEML gobAnbgdnm.> BbsMmggdn gMm-
00569000106 badMmEgbm YMmngMmomdsdn oM
00ym®90006. JxmHm MMI ©135dD3LHM™M, badMmm-
33bm PMm0gmaMos oM BoMIMndmos dboMmyg-
0L dmMmobL. FboMygon 9MMB6gMob Tbmemme
dothgMooym  yMongmomdsdn 0dyma3gonsb.
LamAgmob PBMYB39mMYymMa3nb godmyqgbgds se-
bHYMgOL LodMmMEgbm YMMngMaMonb BoMmIm-
dmob IMLYMAYEgLL o babsdsmMmmmb dmmab.
0000bodd7, Labodsmammm gobhnbgdob domg-
00 39Mo3000M d70mb3zg3000 39M BoMAIMAMOL
0m3obybob  B0oblb, MmAgmog dmbsMAgEL
dogm B0ygbgdymo dgndmgds Asnmzsmb,
Mod9my dbomggdn sbgm @MML 9MMNTsbyN06
LadMmEgbm YMMNGMNIMOsdn o 08YymMxqdNb.

53 ModoE 03nmMobbadgds Bosbol LPma SbsbBmonmy-
00.

54 Logomozgammb Ladmgomogm Ladmagbm 3megd-
Lo (14/11/1997), Lagdsmo3zgaml by3obmbagdm
053069, Oybamo 194.

dohgMmooym bLodoMmmomdn Bnobn dgodmmgds
BoMIMAZzoL bgmdg3Mymadalb oMmm39)353 ob
©gmngd®ds.> 6900b0ngM Tgdmbzg3zedn B0obo
dmzomnb dmgdgadsd 36 godmabzomb. Lo-
MAgmob PBMY639mymaxznb 3abhnbgdab Lobom
Labsdsmmmm sghab TFomgds 30, o dgodmads
Aonmzammb dmbomAganab dogm dm3abybabom-
300 B0s60b dnygbgdaco.
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LAIMAVAMMOLM 3MAJD039

0mboemEbgmo Bamomab 8bsdMoMgonlL
30M1639myma3nb 399060D3L 9bgde ggMdsboab
badmgomagm LadmmEgbm 3MEadbab 945-9 3o-
M03M0030.% FLRO3LOE JoMmmymo 3obmbIYo-
mOonby, 60600©gdsMy 3oMogMmozn dM0Ee3L
BDoMmamob 863dMaYMadab 0byc 890mbzq3900L,
MmEaboz bamhAgmab yBMYB39mMYymMa3nb Mbab-
dng0s ©a3LLOYMYOgMN 3MAMABEYOS 86 TMDo-
30m3d0n 3oydadgos. gomadsbonb 1vBg6sgLbo Lobo-
domomm gMmo-9M0o gobhnbgdsdn gobdsmiboszl,
Mm3d ImboMEBbyMn BaMamab s63dMYMYdAL
30M1639myma3nbob  LodMmEgbm  3mgqLab
945-9 30MogMoxzn BoMIMAMOL LEMMYE Mab3-
030 ©o303d0Mg09m  3sbybobdggdmmosh 0d
30M0bam3znb, 3063 LoMAgMOL PBMYBb3gEMYmM-
0L mbobdongdob godmygbgdob dmmbmzbom
0005M00 LOLOTMOML.Y 3gMAdb M0 LobLD.-
Momm 3Moghngs IMbomMEbymn dBamamb oM
90303900 3339 ©o3aoMn H036:Msb, 30600006,
3%960590L0 LabsdsmmnEMbL gobbodmzmgdnm, Bo-
0b0b oamds bLodsmmomeomm3g3nb d9w7-
309, My MMLLE Lobgdge 30Mab OMoEgYEM-
0o, 9mboemEbgmo BaMmamab 863dDMYMYdNL
LHONSBY 30, OMIMGmMMONL EIIHINEJ0S Fo-
dommmgdymo 3960 096900.% osmbndbymaoa 3o-

55 Job&nMmns, ., (2017). Lodmgomogm 3meadLol
3m336@&sMan. §ogba I, LudmJomagm 3meggbols Bm-
3500 ©JOMIOJ00. FobGyMas, M., (MIsIJG™M0),
onodomobo, 3. 43.

56 Zivilprozessordnung (ZPO). German Federal Law ga-
zette. <https://www.gesetze-im-internet.de/englisch
zpo/englisch_zpo.html> [dmenm Bsb3s: 05.12.2023].

57 Bundesgerichtshof (BGH) Beschluss 13.10.2016 — IX
ZR 149/15. <https://openjur.de/u/2110901.html>
[6menm Bobzs: 05.12.2023].

58 Bundesgerichtshof (BGH) Beschluss 21.12.2005 -
X ZR 72/04. <https://openjur.de/u/81501.html>
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6mbab gdmMgds 0agbLb bomhAgmab yvMY639-
mymaob mmbobdngdnb dmdmbmzbo 3nMnbogsb
dbmome ImboMEbgma Bomogab Mabznb
30M900L  30mMEYdYmMgdsL. LomAgmab PdMY6-
39mymxz0b ombobdngdob dmdmbm3zbds ybs
30M1639mymb 08 Jdgadgdalb Mabgn, MmIg-
0@ 990amaddn dgbodmms goydsmomygdgmo
SImAbL.>
30M3s600L LobodoMmomm 3Magdoznb do-
bggnm, dmbsgmEbgmao deMmamab sb3dMsy-
M900b dMbLaMAgMNbOM30L EobogznbMmgdmo
Lo3dsMmabos dbmemme 0dob dH3nEgxds, MmI
boMmAgmab PBMYB3g9mymaxzab mmbobdogdab
dbMmymMgosd  Jgbadmms/bozsMmayoms  dm-
3oLybgb Bnoygbmb BaMsmn® (Ms MMbLE
dm3oLYbgd ™o30L0 PRMAYOS OMMMBOE oM
16@o 3odmaygbmbL), ombndbyamn oM gbgds
08 LOdMBs3m B0sbabL dH3nEg00L H3nMMD,
Mmdgmboi d90gmaddn godmnb393L og30M0
0mbobdngdo. 98 LoznMbmsb d0dsMMygdnm, bo-
xM36390m0bL bobodaMmmaem 3Maddngs o93306¢L
33901900 39339 ©9©goM B036Dg s gobdsMmdo-
30, MM3 dm3smglL, MmMAab dndsMmmolg n0gbs
domgoymo bamAgmaob ydMYb3gmymanb om-
60bdngds, dg9dmns godmoygbmb smbMmymg-
00L BM3g00b 3MmM3MMEoymo mbobdngds.”
0oL dgydans sdsbMymgogm dmbodsMmamgb
BoMyanbmb Iammbm3zbs Moms ImbamAgmgL
©993000Mmb d0bmM30L B0sbaL 865BMOYMgdaL
39MEYOYIMY0s JRWIonb dmMHMB© godmyg-
6900b 390mb3g300d0. bmaenm 08 dgdmbzgz0d0
07 393900M™My0gmn sdEs30 mbobdngdom
dm3obybgb Bnoaqds B0vba, IMbomMAgmaL ©o-
939908 3b0dbymn H0060L oIMLEMMYDY.52
0630bob badsmmnmab dnby3znm, Mm-
©gbog d00mgds Mmmgdomn 0Mdsbgos® (bs-

[05.12.2023].

59 Bundesgerichtshof (BGH) Beschluss 02.11.1995 — IX
ZR 141/94. <https://openjur.de/u/2110901.ppdf>
[omenm Bobzs: 05.12.2023].

60 Bundesgerichtshof (BGH) Beschluss 10.07.2014 — |
249/12. <https://openjur.de/u/754168.html> [dbmenm
bob3s: 05.12.2023].

61 2e Chambre civile 15 mai 2014, pourvoi n°13-16016,
BICC n°809 du 15 octobre 2014 et Legiftance.

62 2e Chambre civile 29 janvier 2004, BICC n°596 du 15
avril 2004.

63 Practise Direction 25A — Interim Injunctions, Para. 5.1.
<https://www.justice.gov.uk/courts/procedure-rules/

MAgannb 1BMY639MymMmaxz0b mmbabdngds), 30ML,
MmdgmoE 30dsmMmmo3b  LobodoMmomb, dmyg-
nbmzgds 3Mad3g6Lognnlb  0b63dMIYMYdAL  3o-
™mMEY073M 003, 009 I3Ma30069000m LoboToMmmm
333960, MM3 Mbabdngds sMabEMMIE Zon-
39 ©o 030 IM3sbYbg dsMaME..* ghm-9mm
3o006yYy39hnmgosdn bobodomommm gobdsmd)s-
3L, MmM3 3M3396LoENNL V6DMOYMgONL oM Y-
0ymgds  3ymabbdmdb  80%9B-09093MdMN30
39300M0L ogqbsb 1339 odmasmM Bnsbby o
gondomomgdgmo  bamhAgamab  dMYb3gmym-
0L mMBboLdNgoob dmMNL.S gobbbzezgdom Lo-
Jommzgmmbs oy 3gMmdsboab bodMmEgbm 3m-
©990b00bg0b, MMamMMmE nbgabob LobodoMmomm
3Magdngo 330A396900L, dMbamMEbgm BoMmom-
dn 9339 ©a3aaMmn B0sbo 0gxmabbdnds, Maboi
Lobodammnmm ®v30b dgbgymgdom By39@HL
ymzam 3mb3Mmahym 993mbzg3sdn nbwnznwy-
dMYMa. 0163emabob badsmmomdn BgoMembna-
bymn 3ma3396Lognnb Bgbo YaMm 3MY3906307 M
boboomb s(hoMmgodL, Mams AMboMAgMYd oM om-
dmsb goydoMmomadgmo bomhgmo, o6 dmmmbo
3M gomnygbmbL Mmgdnmn 0Mdobgds dM3sby-
bob 606000M373.

©Jbd360/M33M3I6eME@AB0Y

339300 89009350 dgbadmgogmos  3o-
dmbhobomo 09469L 990930 ©obL33b6900: LLL-
3-0L 199-9 99bemob Esb6569LL M30MIYMBSEO,
©o0MY3000909em0 bsbonomn ©s bodmmEgbm
0600369mmds  0g3Lb, MMIgdY3 do3mgbob
oM bbb dohgmaosmymo Lodmgomagm bLo-
dommoma. 19MY639mboyman dmbonmebg-
oo BoMmomob MmEabmonb gobLodmzMs Lobo-
domammb dobgEymydob boxydzgmdyg Y6
3obbmmEngmaL. dohgMmosmyma bmmMIgdab
00mgadggds  dgbodmygdgamns  doMmbpmmegb
00y96909ma B0sb0bL Logmom Babnm 365dM-
70M900L Lognmbab goobyzghobsob, o6y myzn
B0060L T0ygb900L RogdHmob bLoMmAgmalb PB-
MmY639mymxznb mbabdngdab goydommmnd-

civil/rules/part25/pd_part25a>
05.12.2023].
64  Huntv Ubhi [2023]. EWCA Civ 417.
65 SCF Tankers Ltd v Privalov & ors [2018]. 1 WLR 5623.

[dmanm bob3o:
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monb o6 boMmAgmob yLoxydzmmonb dndg-
DMOM030 303d0M0 oaN0bI0L.
dmbogmEbgmo daMmamab ydMyb3zgamym-
oL mEgbmonb gobbodmzMab gMohgMaydo
3600 0ymb dbomgms MobsbEMMmMONL 3MnbEN-
30, Mads@, gMmmo BbMng, gondsMmmmgdma
0d00g (h30M00 oM 6o ©os3nbMmmb dmbo-
MmAggL, Mabo bLogmMmbgz oMmab LEMMgE 0d
0900b3g3000, MmEgbog IMbomEbyman dBo-
Mogmab gongn3gds bgds dohgmosmym-bo-
dommygdmng B0obmob. dgmmg dbMmng, 6@
309Mmy639mymb IM3sbygbob ©oE3s o goyde-
Mmoagogmon bomAgmom o6 dobo 3ydMYb39-
mymxznm ImbamMmmMEbymo B0sbnb 3MY390300.
803000090 YDOMY63gMYMBob  godmyg-
6900 ©obLOAd39000 MmamMmE LobLsdsMEML
nbogno®nznm, abg dm3sbybob dyodagma-
ommonms o dmboamAgemab dogm T9390907-
oo 39MY639mymaxznb 60bsbBsM BoMmpagbno.
0800006, LodMmEgbm dngobob LogMmbab
36M9396300L 0y30MydMdnEeb godmawnbo-
M9, babsdsMmmMmd ymzgmmznb Mmoo Y6
3o0maygbmb  LoMmAgab PBMY6379MYymxabL
ombobdngds dmbomhgmmab dogMm dgdbzgomMmo
70Mmy639mymanb 6060L6M 370103009000LD.

©ob336900L Lomyd3zgmdy dgndmngds dg-
0900309L M93mMagbongdn: LLL3-0L 199-9
Ogbaab bLoomoyMmo d933mseb dmombmab. do-
906d96mbomos dobn d98wYan Lobom AdIM-
yomnogods: ,nboxwydzmm bomhAgmom o bLo-
MAgobL gondsMmommgdgman 30MYb3gmymanm
dmbomEbgmo BaMamab 865D MayMgdabL -
Myb39myma3s”. ombndbymo dybenob 3oMzgm
6obob 9b@o ogdodmb 890w930 dnbssMbAL
09gmbg 99LVdg o Fgmmby Bobowoyde: ,,dm-
3obybab bLobomMaggomme dmbomAgmabsm3znb
dmonbmzbomo gomob@®nnb Loby o MEgbmods
3060L3dM3Mgds Lobodammmb abzMgEnab
Lo®yd39mMdY, dboMgme MabsLEMMMONL 3Mo-
63030L  gomzamabbnbgdnm. dmbomAgangL
I8WY0s 8g3b bamhAgmab 86 owsbyzadhomy-
00b BMY63gmymxuab mmbobdngdaob godm-
yg6900L dgbobgd dnodamadmmonb BoMmag-
B60bob Lobodommb ™mo30bn nbognodnznm
d90L0350MbL AMbaMMEBgMN BaMogab AM3s-
Lybobom3znb PBMYBb3gMYMENL goMmabdns, Mo
of BoMImMoagbLb LoMmAgmab PBdMY639MYym-
0L dodamammonb ozdaymanmgdab n3on-
Mmom bogydzgmb*

0000M3MIBNY:
bmMmAohoymo dobomo:

1. bagoMmmzgmmb 3mbLahEs (24/08/1995), bLogshmzgomb bogs-
bmbdogoom do;369.

2. bagoMm3zgmmb bodmgsmogm 3m@gdbo (26/06/1997), bagoMm3g-
mb Lo3sbmbIdmM do3639.

3. bogdommzgmmb bodmgamogm bodmmEgbm 3megdLbo (14/11/1997),
Lagomm3zgmMbL LO3bMbAEgOMmM Foi367.

4. 530805600 JRMYdsms baymzgmmsm Eg3msmsgns (10/12/1948),
3990mbL ggbgMmamymo s6LoTOMY.

5. 0000300600 383mgdoms s doMomo® Mo30LYBRMgOsMS EE30L
3m63963300 (4/11/1950), g3mm30b bodgm, Mmdo.

6. LogMmadmmobm 3ogdho Ladmgomagm s 3manon3yMo JRMYO9-
00b 8g9Lbobyd (16/12/1966), gogmmb ggbgMmsmymoa s6LsBdMY..

LO3x3609MM Adbo JoMmmym 565%7:

1.

00mogMmndy, 3., (2017). bagdsmmzgmmb 3obmbo ,oMda¢HMmozgab 8g-
Labgo*, 3M3gbhama. mdomabN: godmaAEgdmos - bL 0993000
bo®ygob 3mddabsdo”

anomysdzomao, 0., bMybhowmao, 3., (2007). bagsMmzganmb bodm-
Jomagm badMmEgbm 3mEggdLbab 3mBgbgsmn (BgmMmy godmEgds).
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10.

00mobo: 3odmaEgammos ,,bodsmmamn®,

oomysdznmo, 0., omysdzomo, 3., bMybhoma, 3., danngmod3zn-
a0, 9., (2014). badmgdsmagm badMmEgbm LadsMmasmao, | 6sBoga.
mo0mobn: godmaEgdmmods ,,Ladsmmoman®,

omoysdznmo, 0., 00eYsd3000, 3., bhabBson, 3., donghndzoen, 9.,
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dmogmndznma 9., (2018) bamAgmab ydMY639Mmyma00 godmb3g-
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hmzgbm bodshmon (8gmhg godmEgds). mdnenbo: 3odmaEgdomds
»,09h000060"

boyzsmgmandg, 3., (2021). dbsMgms JBRMYOs-BM33aMgMdJ00L dm-
Mmboo 3odmygbgds bodmdomodm 3MmEgbdn. abgm@azns Lo-
doMmmab emgbhmmab s309dngMmo boMaobbob dmMbodm3zgdmac.
mo0mobo: sdmbogmgm 93Mm30b 36039MbodgMH0.
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LobodoMmoM goabyzgbhomgdgodn:

1.

10.

1.

12.

Lagommzgmmb LagmbLbHodzomMm LobodoMmomemb 2017 Benob 17
9s0bob N3/3/600 gomsbyzgdhomgods Lsgadgdgy ,Logdsmmzgamb
dmdomodqg 3obo 333939 LogoMmmM3zgEML 3oMmMdnbhob Bnboom-
093" I1-48.

LodoMm3zgmMbL LogMbLHNHIENM Lobodsmmenmb 2022 Baenab 17
0360L0b goobyszgdnmagods bagdgdg: N 1/3/1377.

Lagsmmzgmmb 199609b0 LobLLTsMONEMML Lodmgomagm bogdg-
09 3oma)nb 2019 Beob 16 ©33930Mmab gobhnbgds LogdgdY:
Nob-1609-2019.

LodoMmM3zgmMmbL PBgbogbo bLobodommemmb bodmgomogdm bLogdg-
00 30monb 2017 6enab 11 s3Maomab gobhnbgds Logddgdg: Nob-
450-422-2017.

Lagsmm3zgmmb 399609L0 LoboToMmEmMb bodmgdomagm bogddgms
3oma)nb 2017 6anab 6 oM @nb gobhnbgds Logdgd9: Nob-28-25-2017.
LodoMmmM3gmMmbL P99609b0 Lobodommemb Ladmgomogm bogddgms
3omohnb 2016 Beob 21 mghmadmab gobhnbgds Logddgdg: Nob-
958-923-2016.

LogdoMmm3zgmmb PBgbsgbo bLobodomMmemb bodmgomodm bogdg-
09 33my®nb 2016 Benob 2 6MgddmMab gobhnbgds Logdgdg: Nob-
956-921-2016.

LodoMmM3zgmmbL PBYbogbo bLobodommemb Lodmgomogdm bLogdg-
00 3omo®nb 2015 Banob 6 bmgddmab gobhobgds Logddgdg: Nob-
929-879-2015.

LogdoMm3zgmmb PBgbsgbo bLobodommemb bodmgomogdm bogdg-
09 3omahnb 2015 Benob 25 bmMyddmMab gobhnbgds Lagdndg: Nob-
1165-1095-2015.

LodoMmM3zgmmb PBYbogbo bLobodommemmb bLodmgomogdm bLogdg-
00 3omonb 2015 Benab 28 ngzanabob gobhnbgdo LoJdgdg: Nob-
759-718-2015.

LogdoMmm3zgmmb PBgbsgbo bLobodommemb bodmgomogdm bogdg-
09 3omohob 2014 Eanab 6 mgdhmadmob gebhnbgds Logddgda: Nob-
1135-1082-2013.

LodoMmM3zgmmb yBYbogbo bLobodommemmb Lodmgomogdm bLogdg-
00 3omonb 2011 Banab 13 0360b0L gobhnbgds Logddgdg: Nob-
832-884-2011.
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ABSTRACT

Following the principles laid in foundation of Criminal Code adopted
in 1960 Georgian legal scholars have always been very cautious to issues
of criminal punishment. Remembering bloody consequences of sovi-
et repressions, they always tried to follow the principle of proportion-
ality. So did the legislature. Criminal Code of Georgia adopted in 1999
was largely based on that principle. Yet, in 2004 Georgian Parliament
declared policy of zero tolerance which led to number of legislative in-
novations. Rules on imposing a sentence in case of cumulative crimes
were substantially affected. Despite high expectations in just eight years
it became apparent that something went wrong. In 2012 newly elected
Parliament faced a necessity to declare a significant amnesty for vast
number of prisoners and rethink the policy overall.

Present article attempts to analyze these legislative tendencies
through the prism of theories of goals of punishment. Author argues
that above mentioned issues were mostly consequence of superficial
approach to the subject. The chase for statistics made government
less mindful towards fundamental categories of criminal punish-
ment. Namely, the goal of restoration of justice was almost entirely
sacrificed for the sake of general prevention while special prevention
was to a great extent misinterpreted as well. In 2013, thanks to further
legislative innovations, general radicalism was largely overcome, but
there is still much room for improvement.

KEYWORDS: Punishment, Aggregate Sentence, Retribution, Special
Prevention, General Prevention
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INTRODUCTION

For past twenty years, legislative approach to
criminal punishment has significantly changed
at least twice in Georgia. First in 2004-2006 fol-
lowing newly proclaimed concept of zero toler-
ance Georgian legislature adopted number of
laws that aimed to make legal consequences for
committing a crime a lot more severe. Naturally
provisions that regulated imposing a sentence
in case of cumulative crimes were affected a lot.
Population of Georgia, quite tired of many years
of criminal activity, initially praised the pursuit.
Nevertheless the approach was so one-sid-
ed and radical that some authors even refer
it as a sign of authoritarianism.! Despite high
expectations in just eight years newly elected
parliament, dealing with the consequences of
earlier praised zero tolerance policy, had to de-
clare a significant amnesty for vast number of
prisoners and rethink overall approach. In 2013
Parliament adopted a massive legislative pack-
age that included subject of present article. It
seems that legislature aimed to overcome the
radicalism so inherent to zero tolerance poli-
cy. In addition to rethinking existing provisions
some new ones were introduced. For example
a new type of punishment such as house arrest
was introduced? that up to this day serves as a
good alternative to imprisonment.’

What was the reason for such a massive turn
around in just eight years? Answer may lay deep
in the fundamental categories of punishment.
May be while chasing statistics of reduced crime
government disregarded something essential?
In order to answer that question present arti-

1 Begiashvili K. (2022). Aggregate Sentencing for
Cumulative Crimes Under the Criminal Legislature of
Georgia. Justice and Law, #1(73), 153.

2 Law of Georgia on Amendments to Criminal Code of
Georgia. No 944 of 1 June 2017 — website, 20.6.2017.
<https://matsne.gov.ge/ka/document/view/3696
1847?publication=0#DOCUMENT:1> [Last accessed:
20.11.2023].

3 Gelashvili M. (2023). House Arrest as an Alternative to
Prison Sentence in Modern Georgian Law: (Evolution
and Transformation). "Law and the World", 9(27),
138-179. (In Georgian and English). Https://doi.
org/10.36475/9.3.9

cle aims to analyze above mentioned legislative
tendencies and ascertain whether they were in
compliance with the goals of punishment well
praised by legal science and acknowledged by
legislator himself, namely: restoration of jus-
tice, special prevention of crime and general
prevention of crime.

1. METHODOLOGICAL BASE

In order to fully and consistently analyze the
subject of present article it is necessary to be
equipped with a proper methodological base for
the analysis. Otherwise, the consistency of ar-
gument may be easily lost and discussion may
become pointless. The subject of present paper
will be analyzed through the prism of goals of
punishment which are: restoration of justice
(retribution), special prevention of crime and
general prevention of crime. This choice was
made because of two main reasons. First, goals
of punishment are central to entire concept of
criminal law. Hence the approach that assists
reaching those goals has a good chance to be
considered acceptable. On the other hand, the
approach that hampers reaching those goals is
most likely to be rejected. So the goals of pun-
ishment could be a good orientation point for
sentencing in general and imposing a sentence
in case of cumulative crimes in particular. Plus,
the above mentioned goals of punishment are
not only well appreciated by criminal science but
acknowledged by the legislature as well. Namely,
section 1 of article 39 Criminal Code of Georgia
directly indicates, that: “The goal of a sentence is
to restore justice, prevent repeated commission
of a crime and resocialise the offender.”

Ideas about goals of punishment went
through a long and uneasy way from primitive
revenge to modern elaborate concept.* For a
large period of time revenge on the offender

4 Abegg J. F. (1969). The Various Criminal Law Theories in
Their Relationship to One Another and to Positive Law
and Its History. First Part. Philosophical-historical De-
velopment of the Concept of Crime and Punishment.
Frankfurt/Main: Verlag Sauer & Auvermann KG, 8-73.
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has been the main goal of criminal punishment.
According to theories developed by Kant and
Hegel, Punishment should have compensated
for criminal's culpa. Punishment should have
served fairness, rather than social good.* These
are often referred as absolute theories. Meth-
odologically they are based on morality, or to
be exact on the idea of moral law. According
to these theories, criminal act constitutes a
breach of moral law, therefore punishment is a
fair retaliation which follows that breach. Any
kind of social goal or practical expediency of
punishment is absolutely rejected and the issue
is solved purely based on morality. Since the of-
fender puts his will against the will of society
and thereby breaches the law, the punishment
to which he eventually gets sentenced is the
mean of restoration of what he has breached.
Hegel also rejects the concept of deterrence
through the threat of punishment, as well as the
idea of re-education of criminal. He believes
that since the criminal has a free will, threaten-
ing him or punishing him with the goal of re-ed-
ucation would mean to reduce him to animal.
Kant directly refers to Talion principle - "An eye
for an eye" - and argues that a criminal must
be punished since he deserves punishment due
to what he has committed.® Therefore absolute
theories of punishment are frequently referred
as theories of retribution. Complete rejection of
utilitarian goals means that a criminal must be
punished purely because it is fair to punish him,
nevertheless whether it is socially expedient or
not.” In this regard absolute theories are orient-
ed towards past, towards the fact that has al-
ready happened.®

Despite its popularity the idea of pure ret-
ribution was opposed pretty strongly by some

5 Roxin, Arzt, Tiedemann (2013). Introduction to
Criminal Law and Criminal Procedure Law. 6th Edition.
C. F. Miiller, 4-5.

6 Vacheishvili A. (1960). Punishment and Means of
Social Protection. Thilisi: Stalin Thilisi State University
Publishing House, 28-31.

7 Dvalidze 1. (2013). General Part of Criminal Law.
Punishment and Other Legal Consequences of Crime.
Thilisi: Meridiani, 18.

8 Turava M. (2011). Criminal Law. General Part. Concept
of Crime. Thilisi: Meridiani, 42-43.

scholars. For example, Beccaria consistently ar-
gued why sentencing based purely on retribu-
tion is wrong. Finally, he points out that since
revenge is no more the primary goal the pun-
ishment must have an exact proportion to the
magnitude of the evil that criminal has commit-
ted, make the strongest and most lasting im-
pression on the mind, but to be the least pain-
ful to the sensibilities of the unfortunate.’

Farther evolution of legal science condi-
tioned development of relative theories of pun-
ishment, which considered practical expedien-
cy as its main goal. Namely they pointed that
punishment must be oriented on benefiting
society instead of revenging on the perpetra-
tor. Therefore, relative theories are frequently
referred as utilitarian theories of punishment.
Unlike absolute theories relative theories are
methodologically based on expediency instead
of morality® Social benefit is achieved not
through retribution but rather through preven-
tion of crime.” In that regard unlike absolute
theories relative theories are oriented towards
future, towards prevention of what has not yet
been committed.? Crime prevention itself is di-
vided into special and general prevention.

The concept of special prevention was de-
veloped by List. He argued that main goal of
punishment is to influence the criminal in right
way that prevents him from committing yet an-
other offence.® Evolution of this thesis brought
to life very important provisions such as alter-
native measures to criminal punishment, pa-
role, etc.”

The concept of general prevention belongs
to Feuerbach. It is oriented on larger part of so-
ciety rather than the offender himself. Main pri-
ority is to influence and deter potential criminals

Papuna Guruli

9 Beccaria C. (1764). On Crimes and Punishments.
Translated From ltalian. Breslau, 67.

10 Vacheishvili A. The work cited, 31.

11 Grolman K. (1968). On the Grounds of Criminal Law
and Criminal Legislation. Frankfurt am Main: Verlag
Sauer & Auvermann KG, 56.

12 Turava M. The work cited, 44.

13 Liszt F. (1905). Criminal Law Essays and Lectures. The
Idea of Purpose in Criminal Law. First Volume. Berlin:
J.Guttentag Verlagsbuchhandlung G.m.b.H., 163-179.

14 Turava M. The work cited, 44.
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from committing crime through threat of pun-
ishment. At the same time general deterrence is
reinforced by application of punishment to the
actual offender. It serves as an example for those
who think about committing a crime but have
not developed the actual criminal intent yet.
Such prevention is often referred as negative
general prevention® On the other hand, positive
general prevention is oriented towards spread-
ing respect and loyalty to law among society in-
stead of fear of punishment. In this regard the
application of punishment to the actual offender
is intended to ensure trust to integrity and effi-
ciency of legal order in society."

Each of the above mentioned theories has
been subject of a fair amount of criticism, in-
cluding some well-reasoned.” The core of the
problem was that each of them concentrated
on particular issue and failed to grasp the sub-
ject entirely.

Subsequently, the goals of punishment
were divided into non-utilitarian and utilitar-
ian goals.® Pros and cons of all of them are
being discussed up to this day. Although sub-
sequently absolute and relative theories were
combined and unified theories of punishment
were developed. Those theories acknowledge
both non-utilitarian and utilitarian goals at the
same time. The core idea is that neither retri-
bution, nor special, nor general prevention can
guarantee the necessary result on its own. It is
extremely important to combine the best ideas
of all three into one and thus balance out each
other's weaknesses.” First attempts of such
combination proceeded pretty painfully.? It is

15 Feuerbach P.J.A.R. (1798). Is protection from crime
the purpose of punishment and is criminal law the
law of prevention. Library for penal jurisprudence and
Legal Studies..

16 Tskitishvili T (2019). Punishment and Sentencing.
Thilisi: Meridiani, 31-32.

17 Kostlin C. R. (1978). System of German Criminal
Law. General Part. First Part. Reprint of the Edition.
Tlbingen: Scientia Verlag Aalen, 395-413.

18 Team of Authors (Editors: Nachkebia G., Todua N.)
(2018). Criminal Law (Textbook). General Part. Third
Edition. Thilisi: Meridiani, 534.

19 Roxin, Arzt, Tiedemann. The Work cited, 6-7.

20 Von Bar C. L. (1882). Handbook of German Criminal

understandable since at first sight non-utilitar-
ian and utilitarian goals of punishment seem to
contradict to each other.?’ On the one hand, the
state must punish the offender, retaliate, take
revenge on him, because he deserves that. On
the other hand, it must show concern for the
criminal, mitigating the punishment if possible,
in order to use a chance for rehabilitation, if
one still exists. Actually, these goals only seem
to contradict each other. In fact they create di-
alectical unity and cooperate with each other.
Halschner once noticed that although punish-
ment must serve multitude of goals, its nature
is not determined by one or another of them,
not even majority of them. It is only determined
by one and only absolute goal - justice, since
it is truly fair and automatically serves all the
relative goals.?

Interestingly, the analysis of the theories of
goals of punishment made the necessity of legi-
metricalapproach even more apparent.Theidea
of a balance between morality and expediency
which legimetry insists on is useful for solving
number of issues and as it turns out issues of
punishment as well. Absolute theories praised
retribution and ignored social benefit of pun-
ishment since they were based purely on moral
grounds. That was the problem since approach
based entirely on morality was much less bene-
ficial to society and authors of relative theories
capitalized on it. They viewed crime prevention
as a possible good that society could gain by
punishing a criminal. So, they claimed that the
approach to the punishment must expedient in
the first place. The supporter of unified theories
went even farther. They proposed that neither
fairness nor expediency is enough if a balance
between them is not well-calculated and that's
exactly what legimetry stands for.?

Law. First Volume. History of German Criminal Law
and Criminal Law Theories. Berlin: Weidmannsche
Buchhandlung, §. 95, 270-273.

21 Turava M. The work cited, 46.

22 Halschner H. (1858). The Prussian Criminal Law
System — Second Part of Prussian Criminal Law or
General Part of the System. Bonn, 440.

23 Guruli P. Criminal Liability of an Entrapped Person
Through the Prism of Goals of Punishment (2021).
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2. Legislative Tendencies

In order to answer the question asked in the
introduction of present article it is necessary
to analyze three phases of evolution which the
subject went through: the original provisions of
Criminal Code of Georgia (prior to 2006), provi-
sions introduced in 2006 as a part of amend-
ment package largely dictated by zero tolerance
policy and provisions introduced in 2013. All
three variants must be analyzed as mentioned
above through the prism of goals of punish-
ment, set by theories of criminal law and ac-
knowledged by legislator himself.

2.1. Prior to 2006

Article 59 of Criminal Code of Georgia adopt-
ed in 1999 contained three types of imposing
sentence in case of cumulative crimes: absorp-
tion, partial addition and full addition (aggre-
gate sentence):

e Ifoffenderhad committed two or more less
serious offences more severe punishment
would absorb less serious punishment(s).
Interestingly, this provision was amended
in 2000 and the new regulation provided
that partial and full addition of punish-
ment (aggregate sentence) were also al-
lowed, but final sentence could not ex-
ceed 5 years.

e If offender had committed two or more
serious or particularly serious crimes the
punishments imposed for each crime in-
dividually would have been partially of
fully added up. Plus, the term of impris-
onment imposed as a final sentence could
not have exceeded 25 years.

e |If offender had committed less serious

Law and the World.
org/10.36475/7.5.6>

24 Law of Georgia on Amendments and Additions
to Criminal Code of Georgia (May 5, 2000).
Article 1, paragraph 14. Legislative Herald of
Georgia. <https://matsne.gov.ge/ka/document/
view/1720?publication=0> [Last accessed:
20.11.2023].

7(20), 96. <https://doi.

and serious crime or less serious and par-
ticularly serious crime, absorption as well
as partial addition and full addition were
allowed. Plus, the term of imprisonment
imposed as a final sentence could not
have exceeded 20 years.

Clearly the approach was much detailed. It
enabled judge to take in account all import-
ant circumstances of criminal case and to ap-
ply most appropriate sentence. This is exactly
that individualization of punishment stands
for.»> Properly applying individualization is the
most precise way of achieving proportionality
of punishment. Article 59 distinctly pushed for-
ward that pursuit and was oriented on differen-
tiation according to the crime categories: less
serious crimes, serious crimes and particularly
serious crimes.?

In terms of restoration of justice, these
original provisions were pretty elaborate. As
mentioned above, proportionality in this re-
gard means that the offender must get the
punishment corresponding to the evil that he
has committed. That is why individualization of
punishment is so important.” The judge must

25 Guruli P. (2018). The Judge and Individualization of
Punishment (Contradiction Between the Goal and the
Mean). Law and the World, 4(10), 161-172.
<https://lawandworld.ge/index.php/law/article/
view/159>

26 less serious — An intentional crime or a crime of negli-
gence for the commission of which the maximum sen-
tence provided for under this Code does not exceed 5
years of imprisonment.
serious - An intentional crime for the commission of
which the maximum sentence provided for under this
Code does not exceed 10 years of imprisonment, also
a crime of negligence for the commission of which the
maximum sentence under this Code exceed 5 years of
imprisonment.
particularly serious - An intentional crime for the
commission of which this Code provides for a
sentence exceeding 10 years of imprisonment or life
imprisonment.
see: Criminal Code of Georgia (July 22, 1999). Cate-
gories of Crime. article 12. Legislative Herald of
Georgia. <https://matsne.gov.ge/document/
view/16426?publication=257> [Last accessed:
20.11.2023].

27 Vardzelashvili . (2016). The Goals of Punishment. Doc-
toral Thesis. lvane Javakhishvili Thilisi State University,
174-181

Papuna Guruli



182

#28, ©9399%géo0, 2023

Papuna Guruli

evaluate the level of severity of damage that
the offence has caused and only then impose
a proportionate (fair) sentence that offender
deserves.?® Original provisions would give the
judge necessary freedom to individualize the
punishment especially after 2000 amendment,
since it allowed all three variants. At the same
time there was an upper limit of five years to
prevent arbitrary judgement in case if judge
was too severe to the defendant. But there were
risks as well. There was no limit for quantity of
sentences that could absorbed by the most se-
vere one. One (the most severe) sentence could
absorb infinite number of less severe ones. For
example, one offender who had committed one
offence could be sentenced to 4 years of impris-
onment; Another offender who had committed
7 offences could be sentenced to just 5 years of
imprisonment since the most severe sentence
had absorbed all others. Hence 6 more offences
would make just one-year difference. So yes, in
such extreme case there was a room for unfair-
ness since not every criminal could get exactly
what he had deserved.

In terms of special prevention this approach
was also well-based. Special prevention as
mentioned above is achieved by influencing the
convict in right way to prevent repeated com-
mitting crime. In this regard it is essential to
keep balance between fairness and expedien-
cy. If the punishment is too mild, it may make
the convict feel like he got away too easily, so
called “impunity syndrome”. On the other hand,
an overly severe punishment may hinder the
resocialization as well. It depends largely on
willingness of the convict to re-establish him-
self as liable and responsible citizen and find
his way back to society. If that very society pre-
sented by judge in this particular case is unfair
and unjust to him, what on the earth can make
him to be filled with such willingness? A rhetor-
ical question. The original provisions of article
59 were at least at some extent were based on
these considerations.

In terms of general prevention there were

28 Von Hirsch A. (1992). Proportionality in the Philoso-
phy of Punishment. Crime and Justice, Vol. 16, 55-98

some risks in these provisions. As mentioned
above, there was no limit for quantity of sen-
tences that could absorbed by the most severe
one. That could be less productive in terms of
threat of punishment. Since an offender who
had committed series of less severe crimes
could have been sentenced to just five years of
imprisonment, such “easy fate” could have en-
couraged potential criminals to elaborate their
criminal intent.

To sum up, the original (1999) provisions of
Article 59 of Criminal Code of Georgia were as
far as possible oriented on all three goals of
punishment. Although not without risks, res-
toration of justice was well taken into account.
Special prevention of crime was also carefully
considered. While in terms of general preven-
tion the regulations contained some risks, they
were well justified overall.

2.2. 2006 amendment

In 2006 in the midst zero tolerance policy
Parliament of Georgia voted for an amend-
ment package that included article 59 of
Criminal Code of Georgia. According to new
regulation in case of cumulative crimes the
punishment had to be imposed for every
crime individually and then added up (aggre-
gate sentence). So, neither absorption nor
even partial addition were available to the
judge anymore. At the same time article 50 of
Criminal Code of Georgia was also amended
and possible term of imprisonment imposed
as a final sentence was increased from 20 to
30 years.” Although in 2010 a new amendment
was adopted that made partial addition pos-
sible, but that worked only as an exception
rather than norm.3°

29 Law of Georgia on Amendments and Additions to
Criminal Code of Georgia (December 29, 2006). Article
1, paragraph 5. Legislative Herald of Georgia. <https://
matsne.gov.ge/ka/document/view/22468?publica-
tion=0> [Last accessed: 20.11.2023].

30 Law of Georgia on Amendments and Additions to
Criminal Code of Georgia (February 23, 2010). Article
1. Legislative Herald of Georgia. <https://matsne.gov.
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In terms of restoration of justice these reg-
ulations were on the one hand pretty fair. The
offender would have got as many sentences as
many offences he had committed. So, he would
get exactly what he deserved. If he had commit-
ted one offence, he would get one sentence. The
number of sentences would be multiplied in ac-
cordance to number of offences committed. But
such “fairness” was delusional. As Lekveishvili
mentions, several less serious crimes could be
punished more seriously than one particularly
serious crime.* That's true. For example, if a
person had committed theft by illegal entry into
a dwelling place for three times, he would inev-
itably face a punishment by imprisonment for a
term of 4 to 7 years® multiplied by three, in total
- 12 to 21 years of imprisonment. A person who
had intentionally killed someone thus commit-
ted an intentional killing (homicide) would face
imprisonment for a term of 7 to 15 years.** Was
that fair? Rhetorical question again.

In terms of special prevention, it was least
appropriate. The goal of re-socialization of the
criminal was almost ignored. As mentioned
above, it is crucial to influence the convict in
right way. As the theory of social disintegration
suggests, by committing a crime the offender
becomes separated and finds himself in con-
frontation with legally organized society.> Thus
the connection link between the person and the
society is lost. Resocialization itself is nothing
more than re-establishment of that link. The
willingness of the convict to take responsibil-

ge/ka/document/view/91546?publication=0>
accessed: 20.11.2023].

31 Todua N., Lekveishvili M., Nachkebia G., Ivanidze.,
Mchedlishvili-Hadrich K., Tskitishvili T. (2016). Liberal-
ization Trends of Criminal Law Legislation in Georgia.
Thilisi: Meridiani, 2019.

32 Criminal Code of Georgia (July 22, 1999). “Theft.”
article 177, section 3, subsection “c”. Legislative
Herald of Georgia. <https://matsne.gov.ge/docu-
ment/view/164267publication=257> [Last accessed:
20.11.2023].

33 Criminal Code of Georgia (July 22, 1999). “Intention-
al killing.” article 108. Legislative Herald of Georgia.
<https://matsne.gov.ge/document/view/16426?pub-
lication=257> [Last accessed: November 20.11.2023].

34 Trechsel S. (1967). Ground for Complicity. Bern: Verlaf
Stampfli & Cie, 11.

[Last

ity for his actions is essential in this regard.
The convict needs to have a hope that he will
be able to fix past mistakes and start new life
by re-establishing that link. The state must
achieve this through implementing complex
of measures. But if the convict was previously
subjected to such unfairness by the society as
described above in example of three thefts and
one homicide it is hard to imagine a measure
efficient enough to convince him to become re-
sponsible member of society once again.

Additionally, 2006 amendment made indi-
vidualization of punishment to large extent
impossible. As the principle of individual-
ization suggests the judge must impose the
sentence proportional to the needs of reso-
cialization of the offender. That's not only sci-
entific point. As article 53 directly indicates
that a stricter sentence may be imposed only
when less severe sentence fails to achieve the
goal of the sentence.®® That's simply because
excessive punishment is not only unfair but
also becomes counterproductive in terms of
resocialization. So, the judge on the one hand
was obliged impose a proportional punish-
ment, taking in account all the mitigating and
aggravating circumstances of criminal case.
On the other hand, he lacked the power to ap-
ply absorption or partial addition no matter
how necessary it was. Very same contradic-
tion was apparent in case of imposing condi-
tional sentence and more lenient sentences
than provided for by law.3¢

In terms of general prevention, 2006 amend-
ment made criminal code relatively more effec-
tive. In particular negative general prevention
was achieved with great efficiency. No doubt,
since criminals were getting severe long term
sentences, the threat of punishment was be-
coming more and more apparent to potential
criminals. In terms of positive general preven-

35 Criminal Code of Georgia (July 22, 1999). “Principles
of sentencing.” article 53 section 1. Legislative Her-
ald of Georgia. <https://matsne.gov.ge/document/
view/16426?publication=257> [Last accessed: No-
vember 20.11.2023].

36 Guruli P. (2018). The Judge and Individualization of
Punishment ... 161-172.
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tion, the approach was also efficient since by
punishing offenders, the state made integrity
of legal order more apparent to citizens. The
question is — at what cost?

To sum up, legislative approach applied in
2006 amendment largely disregarded resto-
ration of justice permitting an inherently un-
just and unfair punishment. Special prevention
of crime was also ignored for the most part
since convicts will to re-socialize was actually
degraded and the judge was stripped of ability
to properly individualize the punishment. Over-
all, the main requirement established by the
unified theory of punishment was ignored. As
mentioned above Balance between three goals
of punishment is essential. Otherwise contra-
dicting, non-utilitarian and utilitarian goals
work cohesively by balancing out each other.
That balance was severely broken. By large this
seems to be the key reason why 2006 approach
failed the high expectations.

2.3. 2013 amendment

As mentioned above in 2012 newly elected
Parliament of Georgia face a necessity to de-
clare an amnesty for vast number of prisoners.”
In addition to that Parliament had also to re-
think the approach to the subject of imposing
sentences in case of cumulative crimes.*® New
law allowed judge much more freedom. It is fair
to say that the legislature has to return to the
regulation that was there prior to 2006 amend-
ment. According to new law, in every case ex-
cept for recidivism more severe sentence shall
absorb less severe sentence. While in case of
recidivism,® when imposing a final sentence

37 Law of Georgia on Amnesty (December 28, 2012).
Legislative Herald of Georgia.

<https://matsne.gov.ge/ka/document/view/1819020?publi-
cation=0> [Last accessed: November 20.11.2023].

38 Law of Georgia on Amendments to Criminal Code
of Georgia (April 17, 2013). Article 1, paragraph 2.
Legislative Herald of Georgia. <https://matsne.gov.
ge/ka/document/view/1903548?publication=0#DOC-
UMENT:1> [Last accessed: 20.11.2023].

39 “Recidivism shall mean the commission of an inten-
tional crime by a person who has previously been

for cumulative crimes, a more severe sentence
shall absorb less severe sentence or the sen-
tences provided for these crimes shall be add-
ed up in part or in full. In the case of recidivism,
the term of imprisonment imposed as a final
sentence may not exceed 30 years.

Overall, legislature went back to the original
approach. The radicalism so inherent to 2006
amendment was fortunately overwhelmed. The
balance between all three goals of punishment
was largely restored. Although the core require-
ment set by unified theory of punishment is ful-
filled, still there is a room for improvement.

In terms of restoration of justice, judge may
be granted more freedom in case of non-recid-
ivism. He should be able to apply at least par-
tial addition if considered necessary. In case of
multiple crimes if the offender does not have a
record of conviction recidivism will not be con-
stituted. So, most severe punishment will ab-
sorb multiple less severe punishments and that
may be unfair.

For example, a person who killed some-
one will face imprisonment for a term of ten
to fifteen years for intentional killing (homi-
cide). Another person who illegally purchased
a pistol, stole a vehicle, drove to victim’s house
and killed him, will be charged with intention-
al killing (Article 108 CCG), illegal purchase of
firearms (Article 236, section 3 and 4 CCG) and
vehicle theft (Article 177, section 3, subsection
“d” CCG). He has definitely infringed three ob-
jects (legal goods): human life, public security
and public order, right to property. Neverthe-
less, the he will face same punishment: impris-
onment for a term of ten to fifteen years since it
is prescribed by article 108 and is most severe
among the three. Based on this, it is reasonable
to conclude that judge should be able to apply
partial or full addition in some cases even if re-
cidivism is not established.

In terms of special prevention, the regula-

convicted for an intentional crime.” see: Criminal
Code of Georgia (July 22, 1999). “Recidivism.” article
17 section 1. Legislative Herald of Georgia. <https://
matsne.gov.ge/document/view/16426?publica-
tion=257> [Last accessed: 20.11.2023].
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tion allows judge to fully individualize the pun-
ishment. This largely supports the proportion-
ality of punishment and as discussed above is
great for resocialization.

In terms of general prevention, there is a
risk of arbitrary judgement and foreseeabili-
ty of legal consequences is not guaranteed as
well. As article 53 section 3 prescribes, when
imposing a sentence, the court shall take into
consideration circumstances that mitigate or
aggravate the liability of the offender. In case
of cumulative crimes, it is unregulated which
aggravating circumstances can lead to partial
or full addition in case if recidivism is estab-
lished. Difference between final sentence im-
posed through absorption or full addition may
be great. The second murderer described above
will face imprisonment for a term of 10 to 15
years for homicide, 4 to 7 years for firearm and
4 to 7 years for car theft. In case of absorption,
he may be sentenced to 10 to 15 years, because
that's the most severe punishment of all three.
In case of full addition, he may be sentenced 18
to 29 years. In terms of foreseeability of legal
consequences of crime this regulation definite-
ly needs some improvement.

CONCLUSION

After the analysis presented above it is rea-
sonable to draw several conclusions over the
legislative approaches applied to Article 59 of
Criminal Code of Georgia in terms of imposing a
sentence in case of cumulative crimes:

1. Original (1999) provisions were as far as

possible oriented on all three goals of
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